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UNITED STATES 
El'{V(RONMENTAL J?.RQTECTION AGENCY 

.REGlON6 

IN. THE MATTER OF: 

Nu~wa_y Products Company; .lnc .. 
· 220 -(;arri.son. Cove · · 

Wes.t l\f.empb.'is, AR 723.01 

.. 

DALLAS, TEXAS FILED 

§ 
§ 
§ 
§ 
§· 
§ 

2018 SEP I 7 ~; i 10: ~; 9 

CONSENT AGREEMENT AND~ . . 
. FlNA.L ORDER 

RESPONDE-NT 
' § 

§ DOCKET NO-. FIFRA 06-201~-0364 

.CONSENT AGJ.!EEMENT AND FINAL ORDER 

Th~ p :i.teCt!:>r, Multimedia Plat¥i~ng and Permitting Pi\fision~ United States 

. f,~vYronmental P.:otecfiorr:Age.ncy, R,egjon-6 (''EPA")-asComplain.ant, and Nu,.Way Products · 

·co·mpany.lnc,(Nu.:wt\y Products); 220 Garriso_n Cove in.West Memphis, AR:(Re.spondent) in . 

th_~- ~bove referen-ced· action, h~~~ consented to the term~ -of thi~ Cons.ent Agreenu~nt -~~d: :Final . , ~- . . . . - .. . 

O~d~r .(~1CAFdn). 

NOW THEREFQRE,_ before the taking of any testimony, without .any-adjudication of'ariy 

. .. 
.. .. . -· . 

. · .. 
. I, 

.PftELIMINARY:STATEMENT. 

, . . . . .. ' 

· · ·_t: · This:.~riforcement proceeding is institut~d -by :EJ»A:p~~suant to Section 14(a) of the 
. . ·. . "; ... ' 

. . 

Feder&l -Ins~qticid~. FtJngic1de, andRodenticJde Act ("FJFRA~') 7 U.S.C., '§ 136l(a),. wbicb-.. 
. . -

authodzes the Administrater to brin~ an administrativ.e a:ctl.on to assess a: penalty··of up to 

. :$.(5Q9 1_fo~ each vfoiatit:m.of·Section_ 7(c) ofFIF'RA.,-_7 U.~~Q~ .§_1_j6e(c)(relatinrHo tl,.e.fail!)r~ _t9 

· . -· · 1 The- CiVil. Mo!le~ry Petialty. Inflat'ion Adjustment-Rule (73 Fedl{eg-. 75~40, Ilecember i 1, 2008 
~nct & 1 R-ed .Reg. 43.09.f. July 1, 2(f1 6) provided ·for i·ncreases In the statutory penalty· provision's .tbr 'Violations which 
.oceur after the. date-the increases took effect For, violatlons aftet Deceniber.ll, 2U:08_, the p:otential maXimum 
·penalty for SQCh violatio.ns .Ch!lnged from $6,5P() to ·$.7;5.00. Eoiviol.ations·atter November z, 2015, the potential 

. ·maximum penal.cy fer ~.uch vlola~ians (?hangeli' fi'ofii $'T,S:00 to $18,1$.0.. · _. · 

---- -· :'--:-- - ------ . -···- -- . ·--·-·-·· ····--·- ·---- --- - -- ---- ---·-
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file an annual pesticide production report). This proceeding was instituted by the issuance ofa 

Consent Agre.ement and Final Order [hereinafter ''CAFO'') incorporated herein. 

2. . The CAFO alleges Respondent violated regulations promulgated pursuant to the 

FIFRA. 

3, For purposes of this proceeding, Respondent admits the jurisdiQtional allegations of 

this CAFO; however, Respondent neither admits nor denies the specific_ factual allegations 

contained in this CAPO. 

4. Respondent consents to the issuance of this CAFO hereinafter recited and consents 

to the assessment and payment oftlie stated oiv!l penalty ihthe amount and. by the method set out 

-in tbis CAFO. 

5. By signature on this CAFO, Respondent wa,iYes any right to an appeal of this 

proceeding. 

6. Respondent represents that it is duly authorized to execute this CAPO and that the 
. . 

party sigrting.this CAFO on behalf of the Respondentis duty authorized to bind the l\eSj)ortdent 

to the.terms and conditions ofthts.CAFO, 

-7.- - Responc!ent agrees t!latthe provisions of this cAFo shall be binding on its officers, 

. . '~ 
directors, employees, (!gents, servants, authorized representatives, successors, and assigns, but 

n-ot lhn [ted lo .•. ·su &sequent purchasers. 

u. 
STATUTORYANDREG-ULATORY:SACKGROUND 

8, Section 7(c)ofFIFRA, 7 U.S.C. § 136e(c), requires any producer operating an 

est~blishrrtent registered under that Section to inform the Administrator annually, as required by 

EPA re~ul~tions, of the types. and amounts ofpestici<\es and, if applicable, active ingredients 

used in producing pestiCides: 

2 



In the Matter ofNu-Wav Products Company, Inc. West Memphis, AR 72301 -Docket No. FIFRA-06-2018-0364 

A. which it is currently producing, 

B. which it has produced during the past year, and 

C. which it has sold or distributed during the past year. 

9. 40 C;F.R. § 167.85 requires producers to file annual pesticide production reports, in 

accordance with the requirements described in paragraph 8 above, on or before March 1 of each 

year, even ifthe producer has produced no pesticide.\ product for that reporting year. 

10. Se.ction 12(a)(2)(L) ofFIFRA, 7 U.S.C, § 136j(a)(2)(L), states that "It shall be 

UnlaWful for any person who is a producer to violate any of the provisions of Section 7 of 

FlFRA." 

I I. Pursuant to Section 14(a)(l) ofFlFRA, 7 U;S.C. § 136/(a)(l): "Any registrant, 

commercia\ applicator, wholesaler, dealer, retailer, or other distributor who violates any 

provision of FlFRA may be assessed a.clvil penalty by the Administrator of not more than 

$7,5002 for each offense." 

· 12. . Respondent is a registrllrtt, wholesaler, dealer, retailer or other distributor subject to 
. . 

·the civil penalty provisions of Section 14(a)(l) ofFIFRA, 7.U.S.C; § 1361(!1)(1); 

m. 
FINOINGS OF FACT AND CONCLUSIONS OF LAW 

l3. Respondent is a "person'' as that term is defined by Section 2(s) ofFIFRA,.7 U.S.C. 

§ 136(5) .. 

\4. Respondent operates a business at 220 Garrison Cove West Memphis, AR 72301. 

15. The place identified in Paragraph 14 is an "establishment," as that term is defined 

by Section2(dd) ofFlFRA, 7 U.S.C. § 136(dd), and 40 C.F.R. § 167.3. 

16. The Respondent is a "producer," as that term is defined by Section 2(w) ofFIFRA, 

See footnote t. 
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7U.S.C. § l36(w), and 40 C.F.R. § 167.3. 

17. During calendar year 20) 7, the Respondent's establishment was regi~tered with 

EPA as a pesticide producing establishment, purstiant to Section 7 ofFIFRA, 7 U.S.C. § 136e, 

and.40 C.F .R. § 167.20, Establishment Nurnber 7643-AR-1. 

18. Pursuant to Section 7(c) ofFIFRA, 7 U.S. C. § 136e(c), and 40 C.P.R.§ 167.85(d), 

Respondent was required to file ail annual pesticidll production report for, calendar year 2017. 

19, Respond¢nt ftted its annual pesticide production report March 24, 2018, 23 days. 

aft¢r the March 1, 20\8 deadline. 

IV. 
VIOLATIONS 

20. Respondent has failed to file its annual report for 2017 due by March 1, 2018 as 

required by Section 7(c) ofFlFRA, 7 U.S.C. §l36e(c), and 40 C.P.R. § 167.85(d). 

v. 
CIVIL PENALTY AND 

TERM§ OFSETTLEMENT 

21. For the reasons set fvrth above, Respondent has agteed to pay a civil penalty which 

has been detl;rinlned in accordance with Section 14(a)(l) ofF1PRA, 7 U .S.C. §. 136l(a)(1), which 

authorizes EPA to assess a civil p¢nalty of up to EIGIJTEl£N THOUSAND SEVEN · 
"·~ ,. 

HDNDRilmAND FIFTY J)OLLARS ($18,750;00)l for ea¢h violation ofPIFRA. Upon 

consid¢ration .of the entire record herein, including the Findings of Fact and Conclusions of Law, 

. which Jlre hllteby adopted and made a part hereof, and upon consideration of(l) j:he size ofthe 

ReSJl'()ndent's business, (2) the· effect upon Respondent's ability to continue in business, and (3) 

the gravity of the alleged violation, the parties agte~J to the terms ofihis settlement. To develop 

) See footnote 1. 
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the proposed penalty in this Complaint, the Complainant has taken into account the particular 

facts and circUmstances ofthls Ca§()With.specific referencetoBPA's "Enforcement Response 

Policy for the Fedenil Insecticide, Fungicide, and Rodenticide Act (FIFRA)" Section 7 (c) dated 

May 20.1 0, Jocl\ted at: · 

http://www .epa.g:ov /compliance/resourcesfpolicies/civil/fifraffifra-erp-section7 -05191 O.pdf 

.· It is ORDERED that Respondent be assessed a civU penalty of THREE J:'HOtrSAND 

DOLLARS AND NO CENTS ($3,000.00). 

22. Within thirty (30) days of Respondent's receipt of this fully executed CAFO, 

.... J{cspOtident shari pay the .assessed civil penalty by cl!shier's or ~;;ertified check, made payable to 

''Treasurer; United States of America, EPA" Region 6." 

23. Payment shall he remitted in one of the alternatives provided in the ~ollection 

h:iformatio.o: section below; 

. .... · .. ·COLLECTION INFO:RltlATlON 

CHECI<: PAYMENTS; 

· _ US Environmental Protection Agency 
Fine.·nind Penalties ·· · · 

·· · Cincinnati Finance Center . 
PO :13ox 97907.7 
St. LoUis, MO 63l97c9000 

WIRE TRANsFERS: 

W ir¢ li'unsfcrs $hoold be direot~:d to: 
Federl!l Rese('Ve Bank of New York 
ABA ·~· 021030004 

· Account= 68010727 

SWIFT address·= FRNYOS33 
33 Liberty Street 
NewYorkNY 10045 
Field 'l'ag4200 ofthe Fedwi.re message should read ''D 6&Q 10727 Envlronmentl\1 Protection. 
Agency" · 
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OVERNIGHT MAIL: 

U.S. Bank 
1005 Gonv~ntion Plaza 
Mail Station SL-MO-C2dL 
St. Lo.uis, MO 63J 01 
Contact: Natalie Pearson 
314-418·4087 

ACH (11lso known 1\S REX or remittance express) 

Automated Clearinghouse (ACH) for receiving US,currency 
i'NC Batik. 
808 17'h Street, N\V 
Washington, DC 20074 
Contact~ Jess.e White 301•887-6548 
ABA*" 051036706 
TranJiaction Code 22- checking . 
Environmental Protection Agency 

1:\C~f)Unt 310006 
CTXFotmat 

ON LiNE PAYMENT: 

There Is now an On Line Payment Option, availlible through the Dept. of'rreasury. 
This· payment option can be accessed from the information below: 

WWW.i'AY.GOV 
Enter "sfo Ll" itJ the search field; 
OpG~nform and complete required fields following dir.ectionsfor EPA Miscellanedus payments. 

E):>A Miscellane.ous Payments - Cincinnati Finance Center 
Porm Number: :SFO Form Number 1.1 
Use thisforni to. pay civil penalties, FmA request, Superfund, Citations, Compliance 
Orders, and other miscellaneous payments 

PLEASE NOTE:. Docket number FlFRA-06,2018-0364 shall be clearly typed on the check to 

bilsurc prope1' predit. Respondent &hall send a simultaneous notice ofsuch payment, including a 

copy ofthe mouey order or check to the following:· 
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Chl!ck Ruple 
Pestici\les Section (6MM-XP) 
U.S. EPA, Region 6 
1445 Ross Avenue,. Suite 1200 
Dallas, TX 75102-2733 

The ¢lwck shall reference the Respondent's name and address, the case n11me and the docket 

number of the administrative complaint, and the check shall be accompanied ~y a transmittal 

letter. A photocopy of each check and its accompanying transmittal letter shall he mailed to: 

Region .6 Hearing Clerk 
U.S. EPA, Region 6 
144 5 Ross A venue, Suite 1200 
Dallas, Texas 75202·2733 

• 

Respondent's adhere\1Ce to this request will ensure proper credit is given to the matter at hand: . 

24. Respondent agrees notto claim, or attempt to claim, a feder<tl income tax ded!lotion 

or credit covering all or any part of the civil penalty paid to the United States Treasurer. 

25. Pursuantto 31 U,S.C. §3717 and.40 C.F.R. § 13.11 unlessotherwiseprohibitedby 

Jaw, 

EPA will assess interest and late payment penalties on outstanding debts owed to the United 
. . . . ' 

States anda charge to c.over the .costs 6f processing and handling a delinquent claim .. Interest on 

the civil pen~lty assessed in this CAFO will begin t<Ja<:cwe ~i:ro/ (30) days after the effective · .. 

· date ofthe CAPO and wH!be recovered by EPA on any amount of the civil penalty tliatis not 

paid by the l'!lSpective due date. Interest will be assessed at the rate ofthe United States Treasury 

tax and loan rate in accordance with 40 C.P.R.§ B.tl(a). Moreover, the costs ofthe Agency's 

(i.d!Uinist.rative handling of overdue debts will be 11harged and assessed monthly throughout the 

period the debt is overdue. See40C.F.R. § l3.11{b), 

26. The EPA will also. assess a $15.00 administrative handling charge for administrative 

costs on unp<tid penalties for the first thirty (30) day period after the payment is due and an 
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additional $15.00 for each subsequent thirty (30) day period that the penalty remains unpaid. In 

addition, a penalty charge of up to six percent per year will be assessed monthly on any portion 

ofthe debt which remains delinquent more than ninety (90) days. See40 C.P.R. § 13.11 (c). 

Should a penalty charge on the debt be required, it shall accrue from the first d<!y payment is 

delinquent. See 31 C.F.R. § 90L9(d). Otherpenalties for failure to make a payment may also 

• 

------------~---
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VI, 
COSTS 

27. Each party shall bear its own costs and attorney's fees . 

. IT IS SO AGREED: 

FOR THG RESPONDENT: 

Date: 1-i!J- If 

fOR Ttl.£ COMPLAINANT: .. 

Chief 
Pesticides Section 
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FINAL ORDER 

Pursuant to Section 14(a) ofFIFRA, 7 U.S.C. § 136/(a), and the Consolidated Rules of 

Practice Goveming the Administrative Assessment of Civil Penalties, 40 C.F.R. Pa~t 22, the 

foregoing Consent Agreement is hereby ratified. This Final Order shall not in any case affect the 

right of EPA or the United States to pursue appropriate injunctive or other equitable relief or 

criminal sanctions for any violations of law. Tllis Final Order shall resolve only those causes of 

action alleged in the Complaint. Nothing in thl~ Final Order shall be construed to waive, 

extinguish or otherwise affect Respondent's (or its officers, agents, servants, employees, 

successors, or assigns) obligation to comply with all applicable federal, s~ate, and local statutes 

and regulations, including the regulations that were the subject of this action. The Respondent is 

ordered to comply with the terms of settlement and the civil penalty payment instructions as set 

forth in the Consent Agreement. In accordance with 40 C.F.R. § 22.31(b), this Final Order shall 

become.e:ffective upon filing with the Regional Hearing Clerk. 

oated 9ln \ lX' 
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CERTIFICATE OF SERVICE 

I hereby certify that on thel7t£__ day of ~~if, 2018, theoriginal and one 

copy of the foregoing Complaint and Consent Agreement and Final Order were hand delivered to 

the Regional HearingClerk, U.S. EPA- Region 6, 1445 Ross Avenue, Dallas, Texas 75202, and . 

a true and correct copy was delivered to the following individual by method indicated below: 

VERIFIED EMAIL- ADOBE PDF- RETlJRN RECEIPT 

Phillips. Famier 
·President 
Nu-Way Products Company,· Inc. 
220 Garrison Cove 
WestMemphis;AR 72301 

f!Lt;2~ 
Chuck Ruple .··. · · 
Enforcement Officer 

·.Pesticides Section 
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