'UNITED STATES |
ENVIRONMENTAL PROTECTION AGENCY

.. REGION 6 - .
DALLAS, TEXAS - FILED
IN THE MATTER OF: § WBSER 1T RSIC:
§ CGIOM
Nu-Way Products Company,. Ine § e REGIOH Vi
- 220 Garrison. Cove - § ; o
© West Memphis, AR72301 ~ © §  CONSENT AGREEMENT AND
o o § _FINAL ORDER
co fisd § |
RESPONDENT § DOCKET NO FlI"RA 06-2018- 0364

Tht; Director, Multimedia Plannmg and Perrmttmg Division, United States
: ani‘onmenta! Protection Agency, Region6 (“EPA™). as. Complamant and Nu-Way Praducts
| Company-, -Inc,(Nu-Way Products), 220 Garrison Cove in. West M@mph_ls, AR :(Respongl_ent) in_
the %I'i_'c;ifg referenced acﬁon, hai;_e; c_éﬁsented to the fermsof thlS Coﬁsent Agréeﬁleﬁf and final
Order (“CAFO?) . | =

NOW THEREFORE before the taking of any teét’im’ony, Qithout any adjudié:a’tibﬁ fof'#n'y

[ssues o‘f law or fact herem tha partles agree to the terms. of thIS CAFO

1. This éﬁfo:cement proceeding is instituted by E‘PA pursuant to Seiction 14(3) of the
Federal Insectlcldc Funglcldc and Rodentlclde Act (“FIFRA”) 7 U 8.C. § 136/(a), whwh
author:zes the Administrator to brmg an administrative action to assess a penalty of up to

 $7.500 [__fO_lf each violation .of’ Section 7(c) of FIFRA,_'Z USC § 136e(c) (relating to the failure to

"The Civil Monetary Pernialty Inflation Adjustment Rule (73 Fed Reg. 75340, December 11, 2008
and 81 Fed Reg. 43091, July 1, 2016) provided for increases in the statutory penalty provisions for violatioris which
oceur after the date the increases took effect. Fot: violations after December 11, 2008, the-potential maximum

‘penalty for such violations changed from $6,500 to $7,500. For violations after NOVember 2, 2015, the potential
~ maximum penalty for such violations chianged frori $7,500 to $18,750.
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filean aﬁnua'i pesticide production 1‘e§0t’t). This proceeding waé instituted by the issuance of 'a.
Consen£ Agreement and Final Ord-ér [ﬁér'einaﬁer “CAFQ"] incorporated herein. |
2.. The CAFO alleges Re‘sbcndent vialated regulations promulgated pursuant to the
3. For plirpos‘és of this proceeding, Respondent admits the jurisdictional aflegations of
this_C AFO, V-hr_éwever', Respondent neither admits nér den‘ié__s- the SI'_J.ecif"lc-f_actual' 7alleg'a1_:i01‘1_‘s.j _ a
coni'ai'ned' in this CAFO.
4. Respondent consetits to t_hé issnance of .this CAFO _herainaﬁer recited and consents
to-the assessment and payment of the stated civil penalty in the amount and by the methiod set out
in this CAFO. - o .
- 5. By si_;gnatufé on this CAFO, Respondent ﬁéi’v’es anﬁz right to an appeal of this
projcee:‘ding. | | |
6. Respondent'repreSéﬁts that it is dulfrauthorizeéf to ‘éxésute th»i's CAFO an& that the
' =party s:gnlng this CAFO on. behalf of the Respondent is duly aufhor:zed to bind the Respandent
to: the terms and cendltions of thls CAFO

' 7 Respoﬁdent dgrees that the prvaslons of thxs CAF O shalt be bmchng on Its officers '

*'\_

directors, employees, agents, servants, author:zed representatlves successors and assigns, but

rot ltmlted o, subsequent purchasers

— II. - .-
STATUTORY AND REGULATORY BACKGROUND .

';g. Section 7(c) of FIFRA, 7 U.S.C. § 1366(5),- requires ény producer 6perating an -
establ ishiﬁ‘nfz'nf registered undct’-'that- Section to inform the Adﬁ-lini's'i:r_ator annually, as réqui_red-by '
EPA tegulations, of the types and amounts of -pasticicles'and,l if applicable, active ‘ingredibhts

“used in producing pesticides:
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A. which it is currently pr’odﬁcing,
B. . which it has produced during the past ye_‘é.r, and -
C. which it has sold or distributed during the past year.
9. 40C.F.R. §.167.85 requires producers to file annual pesticide brOfiuction reports, in B
accordance with the requirements déscriiaed- iri paragraph 8 above, on orrbefore March 1 of each -
yéér; even if the producer has produced no pesticidal prodﬁct for that repor-ﬁng year. |
| 10, Section 12(a)(2'),(L) of FIFRA, 7U.8.C. § 136j(2)(2)(L), states that “It shall be
unlawful for any person who is a producer to violate any of the provisions of Section 7 of |
FIFRA™ - - |
11.  Pursuant to Section 14(a)(1) of FIFRA, 7US.C. § 1361(&)(1) “Any reglstrant,
: commerclal apphcator wholcsaler dealer retailer, or other dlstrxbutor who violates any
provision of FIFRA may be assessed a civil penalty by the.Administfator of not more than
- $7,500” for each offense.”
12, Respondent jsa registrant wholesaler, dealer, retailet or other disinbutor sub]cct to

- the cml pemlty provmons of Section 14(&)(1) of FIFRA 70.8.C: § 136l(a)(1)

13. Re_Sponde'n_t is a “person” as that term is defined by Section 2(s) of -FiFRA,'? U.S.C.
. §136(9). |
: 14;., Respondent operates a bﬁsiness at 220 Gﬁrrison Cove West Memphis, AR 72301.
15. The place identified in Paragraph 14 is an “estab.lishmen.t,” as that term is defined

by Section z(ddj of FIFRA, 7U.S.C. § 136(d_a), and 40 CER. § 167.3.

16. Thé Respbnd.e’nt is a “producer,” as that term is deﬁneﬂ by Section 2(w) of FIFRA,

See footmote 1.




7 U.8.C. § 136(w), and 40 C.ER. § 167.3.

17. During calendar year 2017, the Respondent’s establishmient was registered with
EPA as a pesticide producing establishment, pursuanf to Section 7 of FIFRA, 7 U.-S‘;.C. § 136e,
. and 40 C.F.R. § 167.20, Establishment Numb'er'7643—AR—1.
[8. Pursuant to Section 7(c) of FIFRA; 7U.S.C. § 136¢(c), and 40 CF.R. § 167.85(d),.
Respondent was jrequire'd to file an anmual pesticide prqﬂucﬁoﬁ report for calendar year 2017,
19.  Resporident filed its annial pesticide praduction report March 24, 2018,23 days
_ after the Mareh 1, 2018 deadline.

CIV..
_VIOLATIONS

20, Respondent has failed to file its annual report for 2017 due by March 1, 2018 as
- required by Section 7(c) of FIFRA, 7 U.8.C. § 136e(c), and 40 C.F.R. § 167.85(d).
v _
CIVIL PENALTY AND
TE 1S OF: SETTLEMENT

21 For the reasons set forth above, Respondent has agreed to pay 2 civil pénzﬂty which .. -

has been determmed in accordance w1th Sectlon 14(a)(1) of FIFRA 7U.8. C § 1361(&)(1), which
| autharize-s EPA to assessa ‘civil penalty of up to EIGHTEEN THOUSAND SEVEN
HUNDRDD AN]) FIFTY DOLLARS (818,750, 0{))3 for each violation of FIFRA. Upon
conmdﬁratmn of the entire record hsreln including the Fmdmgs of Fact and Conclusions of Law,
. which are hereby ad'q_pt_ed and made a part hereof, and upon consideration of (1) the size of the

Respondent’s business, (2) the effect upon Respoﬁdent’s ability to continue in business, and (3)

the gravity of the alleged violation, the parties agtee to the terms of this settlement, To develop

3 Qee footnote 1.
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the pr’dposcd penalty in this Comﬁfaint, the Complai_nant has taken intp account the particﬁiar
facts and circumstances of this case with specific referencgtq‘;E‘-_’PA"'s “Enforcement Response
.P'cil-icy for-the Federal Insécticide, Fungieide, and Rodent‘itﬁde Act (FIFRA)” Sectioﬁ 7 (c) dated
May 2010, located at: |

__htm f/www epa. ﬁow'comnl1ance/resources/no11cles/cw11/ﬁfra/ﬁfra-erp-sectlon7 051910 Ddf

- 1tis ORDERED that Respondent be assessed a civil penalty of THREE THOUSAND -
DOLLARS AND NO CENTS (8$3,000.00).

22. Within thirty (30) days of Respendent’s recelpt of this fully executed CAFO,
.‘ .;:_._rf{,cspm'lden'l shall pay the.,assesscd 'clvll penalty 'by,ca‘sh{er s or certified check, made_ pa.yable to
"".T.rea'surer-.- United States of Amarica- EPA - Region .6.”

23. Payment shall. be remittcd in one: of the altematlves provided i in the collectlon
B mfarmatmn section baiow

_ "~ COLLECTION INFORMATION

| CHECK PAYMENTS;

~ ....U8 Environmental Protcctmn Agency :

. Fines and Penalties __
“Cineinnati Finance Center

PO Box 979077 x

St. Louis, MO 63197-9000

WIRE TRANSFERS:

Wit transfers should be directed to:
Federal Reserve Bank of New York
- ABA = 021030004

- Aceount=68010727

SWIFT address = FRNYUS33 .

33 Liberty Street
New York NY 10045
- Fisld Tag 4200 of the Fedwire message should read “D 68010727 Envxronmental ProtectxorL
: A geney”
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OVERNIGHT MAIL:

U.S. Bank
{005 Convention Plaza
Mail Station SL-MO-C2GL.
St. Louis, MO 63101
Cotitact: Natalie Pearson
- 314-418-4087 o

. ACH (also known as REX or rém‘ift‘énce express)

‘Autormated Clearinghouse (ACH) for receiving US.currency -
PNC Bank

808 17* Street, NW

Washington, DC 20074

Contact -~ Jesse White 301-887-6548

ABA = 051036706 -

. Trangaction Code 22 - checkmg 77777

Environthental Protection Agency

.- Aecount 310006
- CTX Format

ON LINE PAYMENT:

There 15 how an- On Line Payment Option, available through the Dept of Treasury
This payment option can be accessed from the information below:

WWW, PAY. GOV L ) o ' . IR
Enter “sto 1.1” in the search ﬁeld ‘ P ' ' - -
~ Openform and complete required ﬁelds fo Ilowmg dlrectlons for EPA Mlscellaneous payments. -

EPA Mlseellaneous Pay 'ments Ci ncmnata Fmance Center,
Form Number: SFO Form Number 1.1

 Use this form to pay civil penalties, FOA request, Superfund Cltatlons Compllance
Orders, arid other miscellaheous payments

AN

PLEASE NOTE Daokct number FIFRA-BG—ZGI 8-0364 shall bo clearly typed on.theﬁ'tf!}p:;:k._tq

tunsure proper eredit. Respondént shall send a simultaneous notice of such payment, including a

copy of the rioney order or check to the following:
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Chyck Ruple
 Pesticides Section (6MM—XP)
U.S. EPA, Region 6

1445 Ross Avenue, Suite 1200
- Dallas, TX 75202-2733 *

The check shall reference the Respondent’s n_amé- and address, the case name and the docket
number of the administrative comrf:l‘aint,‘and the check shall be accompanied by a transmittal
letter. A photocopy of each check and its accompanying transmittal letter shall be mailed to:

4

Region 6 Heating Cletk ”
U.S. EPA, Region 6 )
1445 Ross Avente, Suite 1200
Dallas, Texas 75202-2733
Respondent’s adherence to this request will ensure proper credit is given to the matter at h'é;_l_l_d;
24. Respondent agrees not to claim, or attempt to claim, a federal income ta,x deduction |
or credit covermg all or any part of tha civil penalty paid to the Umted States Treasuret,
25 Pursuant to 31 US.C. § 3717 and 40 CER. § 13.11 unlcss otherwise proh1b1ted by
Jaw,
EPA will assess interest éhd late payment penalties on outstanding debis owe;d to-the United -
States andacharge fo .c.ofat;r the ,c'osts‘ éf processing and handiing'-_zji ﬁ;ﬁnqﬁent cl_ziiin. -I Interééi;;(;n |
B the eivil pﬁﬁéliy as'sesseé in tﬁis cAdeﬁu begin.td:a,cex:uc t‘liiriy'(S'O} days after ﬁie effective o
. ;' dafe t)’i‘-':th’é:i CAFO an.d‘ Wiii_:'_be- recovered by- EPA on, any amount of the_;i civif penélty that {s not
L }")"aid by the respective due date. Interest will be asséssed at the rate of the United States Treasury
| tax and lean rate in a‘cc‘o‘rdan'ce' with 40 C.F.R. § 13, I"l(_a). Mereover, the costs of the Agency’s
administrative handling of overdue debts will be charged and asséssed mc;nth:ly throughout the -
period the debt is overdue. S’_ee‘ 40°CFR. § 13.11(b). A
26, TheEPA will also assess a $15.00 administrative handling chafge, for administrative

costs on unpaid penalties for the first thirty (30) day period after the payment is due and an
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additional $15.00 for eacfx 'subsequent thirty (30) day perjiod‘ that the penalty remaiﬁs unpaid. In

‘addi'tion,, a penalty charge of up to six percent per year will be assessed fnonthly_.(_)n_. any portion

ofthe debt which remai:n:sdel'inquer-lt more than ninety (90) days. See40 CY¥R. § 13.11 (c).
Should a penaity charge on the debt be réquired,. it”sh_aﬁ accrue from the first day payment is

| 'delinquent.. S‘ée 31 CF.R. §901.9(d). O.thcr.penal'ties for failure to make a paymeht may also

~apply. ' '
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VI,
COSTS

. .27. Each party shall bear its own costs and attorney’s fees.

ATIS SO AGREED: .

FOR THE RESPONDENT: +

i/
Phillip S/f

President I
Nu-Way-Products Company, Inc. - -

_ Date: | f"’/ﬁ-—-/?

FOR THE COMPLAINANT:

Dm:ﬁ.’ 07;4/(//57" T @W‘

- Craig Carrold
Chief
Pesticides Section
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| FINAL ORDER

Pursuant to Section 14(a) of FIFRA, 7 U.S.C. .§ 136/(a), and the Consolidated Rules of
Practice Governing the Administrative Assessment of Civil Penalties, 40 C.F.R. Part 22, the
foregoing Consent Agreement is hereby ratified. This Final Order shall not in any case affect the
right of EPA or the United States to pursue appropriate {njusxctive or other equitable relief or
criminal saﬁctions for any violations of law. This Final Order shall resolve only those causes of
action alleged in the Complaint. Nothing in this Final Order shall be construed to waive,
extinguish or otherwise affect Respondent’s (or its officers, agents, Servants, employees,
successors, or assigns) obligation to comply with all applicable federal, state, and local statutes
and regﬂaﬁons, including the regulations that were the subject of this action. The Respondent is
ordered to comply with the terms of settlement and the civil penalty payment instructions as set
forth in the Consent Agreement. In accordance with 40 CFR. § 22.31(b), this Final Order shall

become effective upon filing with the Regional Hearing Clerk.

Dated Q_!W\‘\(Y %M%

Thomas Rucki
Regional Judicial Officer

10
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CERTIFICATE OF SERVICE o
I hereby certify that on the{ 2 ﬁl” day of %g&;{/ ,2018, the original and one

copy of the foregoing Complaint and Cdnsent Agreement and Final Order were hand delivered to

the Regional Hearing Clerk, U.S. EPA - Region 6, 1445 Ross Avenue, Dallas, Texé.s 75202, and E

a true and correct copy was delivered to the folloﬁdng individual by method indicated below:

VERIFIED EMAIL — ADOBE PDF - RETURN RECEIPT

Phillip 8. Farmer =~
- President
Nu-Way Products Company, Inc.
220 Garrison Cove
West Memphis,-AR 72301

W@J/

.Chuck Ruple '
- Enforcement Ofﬁcer_
" Pesticides Section

1




