UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 2
IN THE MATTER OF;
Marshall Brothers, Inc., E & V Energy i
Corp., Erie Enterprises, LLC and Marshall COMPLAINT, COMPLIANCE ORDER
Family Associates, LLC AND x  nd
NOTICE OF OPPORTUNITY FOR HEARING -
Respondents
Proceeding Under Section 9006 DOCKET NO. RCRA-02-2016-7503

of the Solid Waste Disposal Act,

as amended

COMPLAINT

This is a civil administrative proceeding instituted pursuant to Section 9006 of the Solid
Waste Disposal Act, as amended, 42 U.S.C. § 6901 et seq. (the "Act").

Complainant in this proceeding, Dore LaPosta, Director, Division of Enforcement and
Compliance Assistance of the United States Environmental Protection Agency, Region 2
(“EPA?”), has been duly delegated the authority to institute this action.

Respondents are Marshall Brothers, Inc., E & V Energy Corp., Eric Enterprises, LLC and
Marshall Family Associates, LL.C (hereinafter “Respondents”).

Each Respondent is a “person™ within the meaning of Section 9001(5) of the Act, 42
U.S.C. § 6991(5), and 40 C.F.R. § 280.12.

Each Respondent was and is the “owner” and/or “operator” of at least one or more
“underground storage tanks” (“USTs™) or “UST system,” as those terms are defined in
Section 9001 of the Act, 42 U.S.C. §6991, and 40 C.F.R. §280.12, that, when considered
together, are located at (at least) sixteen (16) different facilities in the State of New York.

BACKGROUND-REGULATIONS

Pursuant to 40 C.F.R. §280.12, EPA is the “implementing agency” responsible for
enforcing the requirements of the Act and the regulations promulgated pursuant thereto
which are the subject of this Complaint.
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Pursuant to Sections 2002, 9002, and 9003 of the Act, 42 U.S.C. §§ 6912, 6991a, and
6991b, EPA promulgated rules setting forth requirements for owners and operators of
UST systems, codified at 40 C.F.R. Part 280. These rules include ones related to financial
responsibility, release detection, record-keeping, upgrade requirements, and temporary
and permanent closure.

40 C.F.R. § 280.12 defines an underground storage tank or UST as any one or
combination of tanks (including underground pipes connected thereto) that is used to
contain an accumulation of regulated substances, and the volume of which (including the
volume of underground pipes connected thereto) is 10 percent or more beneath the
surface of the ground.

Pursuant to 40 C.F.R. §280.34, owners and operators of UST systems must cooperate
fully with inspections by the implementing agency, as well as requests for document
submission, testing, and monitoring by the owner or operator pursuant to Section 9005 of
Subtitle I of the Resource Conservation and Recovery Act, as amended (“RCRA™).

Pursuant to 40 C.F.R. Section 280.34(c), owners and operators of UST systems must keep
the records required either: (1) at the UST site and immediately available for inspection
by the implementing agency; or (2) at a readily available alternative site and be provided
for inspection to the implementing agency.

40 C.F.R. Section 289.90 (a) states that subpart H (Financial Responsibility) applies to
owners and operators of petroleum UST systems.

40 C.F.R. Section 280.90 (b) states that owners and operators of petroleum UST systems
are subject to the requirements of subpart H (Financial Responsibility) if they are in
operation on or after the date for compliance established in 40 C.F.R. Section 280.91.

40 C.F.R. Section 280.90(e) states that if the owner and operator of a petroleum UST are
separate persons, only one person is required to demonstrate financial responsibility:
however, both parties are liable in event of noncompliance.

40 C.I.R. Section 280.91(c) states that owners of between 13-99 petroleum USTs at more
than one facility were required to comply with financial responsibility requirements by
April 1991.

Pursuant to 40 C.F.R. Section'280.91(d), owners of less than 13 petroleum USTs were
required to comply with financial responsibility requirements by December 31, 1993.

Pursuant to 40 C.F.R. Section 280.93, owners or operators of USTs are required to
demonstrate financial responsibility for taking corrective action and for compensating
third parties for bodily injury and property damage caused by accidental releases arising
from the operation of USTs that they own or operate.
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Pursuant to 40 C.F.R. Section 280.111, owners or operators of USTs are required to
maintain evidence of all financial assurance mechanisms used to demonstrate financial
responsibility for an UST and must maintain such evidence at the UST site or the owner’s
or operator’s place of work.

Pursuant to 40 C.F.R. Section 280.113, owners or operators of USTs are no longer
required to maintain financial responsibility after the tank has been properly closed or, if
corrective action is required, until after corrective action is completed and the tank has
been properly closed.

Pursuant to Section 9005 of the Act, 42 U.S.C. § 6991d, on or about September 11, 2015
an authorized representative of EPA inspected at least six (6) facilities which have
underground storage tanks (“USTs”) in the State of New York to determine their
compliance with the Act and 40 C.F.R. Part 280. '

Pursuant to Section 9005 of the Act, 42 U.S.C. § 6991d, and 40 C,F.R. Section 280.34,
EPA sent a RCRA § 9005 Information Request Letter (“IRL”), dated November 5, 2015,
to Marshall Brothers, Inc. and E & V Energy Corporation, in order to determine their
compliance with the Act and 40 C.F.R. Part 280

A response to EPA’s IRL was due on December 4, 2015, within thirty (30) calendar days
from the date of the November 5, 2015 IRL.

EPA received an IRL response, dated December 4, 2015. The cover letter that
accompanied the IRL response as well as the Certification of Answers (Enclosure I1I)

were both signed by “Case A. Marshall, Vice President, Marshall Brothers, Inc.”

The cover letter of the December 4, 2015 IRL response was on letterhead of E & V
Energy Co., and included the E & V Energy Co. logo.

OWNERSHIP AND OPERATION OF UST SYSTEMS AT SIXTEEN FACILITIES

The December 4, 2015 IRL response provided information on “UST Owner Operator” for
the following four entities: Marshall Family Associates, LLC, Erie Enterprises, LLC,
Marshall Brothers, Inc., and E & V Energy Corp. (the Respondents).

The December 4, 2015 IRL response states that all the entities share the following
common address: 2737 Erie Drive, P.O. Box 1226, Weedsport, NY 13166 as well as the
same telephone number.

The December 4, 2015 IRL response indicates that each of the four Respondents shares at
least two common “owners/officers James Marshall, Case Marshall.”

The December 4, 2015 IRL response identifies Marshall Family Associates, LLC as the
“property owner” for the following five facilities: Genoa facility (Petroleum Bulk Storage
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(PBS) Registration # (hereinafter “PBS #7) 7-161861), Pit Stop, 1021 NY 34, Genoa, NY
13071; Port Byron facility (PBS# 7-600878) Pit Stop, 14 Rochester Street, Port Byron,
NY 13140; Cortland facility (PBS# 7-990116) Pit Stop Auto/Truck Plaza, 3742 US Route
11, Cortland, NY 13045; Geneva facility (PBS# 8-065536) The Pit Stop, 14 Exchange
Street, Geneva, NY 14456; and the Newark facility (PBS# 8-144185) Pit Stop, 608 East
Union Street, Newark, NY 14513.

The New York State Department of Environmental Conservation (“NYSDEC”) PBS
Application for the tanks at the Genoa facility was signed by Randall Coe on December
13,2001 and identified “Marshall Bros. Inc.” as “*Owner.” The cover letter accompanying
the transmittal of the PBS Application was signed by Randy Coe on “E & V Energy Co.”
letterhead.

The most recent NYSDEC PBS Registration Certificate for tanks at the Genoa facility
was signed by Case Marshall, Vice President, on March 4, 2015.

The NYSDEC PBS Registration Certificate for the tanks at the Genoa facility states:
“Tank Owner Name: Same as Property Owner.”

The NYSDEC PBS Registration Certificate for the tanks at the Genoa facility identifies
Marshall Bros as daily on-site operator.

Marshall Family Associates, LLC has been and, upon information and belief, continues to
be the owner of the USTs at the Genoa facility.

Marshall Brothers, Inc. has been and, upon information and belief, continues to be the
operator of the USTs at the Genoa facility.

The most recent NYSDEC PBS Application for the tanks at the Port Byron facility was
signed by Case A. Marshall, Vice President, on May 7, 2012 and identifies Marshall Bros.
Inc. as Owner.

The first NYSDEC PBS Application for the tanks at the Port Byron facility was signed by
Randall Coe on May 20, 2002 and identified “Marshall Bros. Inc.” as Owner. The cover
letter accompanying the transmittal of the PBS Application was signed by Randy Coe on
E & V Energy Co. letterhead.

The most recent NYSDEC PBS Registration Certificates for the tanks at the Port Byron
facility were each signed by Case A. Marshall, Vice President, on January 7, 2015 and
November 25, 2014 and identified Marshall Bros Inc. as Facility Owner and daily on-site
operator.

Marshall Bros. Inc. has been and, upon information and belief, continues to be the owner
and operator of the USTs at the Port Byron facility.
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The most recent NYSDEC PBS Application for the tanks at the Cortland facility was
signed by T. James Marshall on December 4, 2014 and identified “Marshall Bros. Inc.” as
Owner.

The first NYSDEC PBS Application for the tanks at the Cortland facility was signed by
Theodore J. Marshall, President, on December 14, 1998, and identified “Marshall
Brothers Inc.” as Owner.

The NYSDEC PBS Registration Certificate for the tanks at the Cortland facility was
signed by T. James Marshall on December 4, 2014 and identified “Marshall Bros. Inc.” as
Owner and a representative of E & V Energy Co. as daily on-site operator.

Marshall Bros. Inc. has been and, upon information and belief, continues to be the owner
of the USTs at the Cortland facility.

“E & V Energy Co. has been and, upon information and belief, continues to be the

operator of the USTs at the Cortland facility.

The NYSDEC PBS Application for the tanks at the Geneva facility was signed by Case
Marshall, Vice President, on January 6, 2015 and identified “Marshall Family Associates™
as Owner.

The most recent NYSDEC PBS Registration Certificate for the tanks at the Geneva
facility was signed by Case A. Marshall, Vice President, on January 20, 2015.

The January 2015 NYSDEC PBS Registration Certificate for tanks at the Geneva facility
states “Tank Owner Name: Same as Property Owner.”

The January 2015 NYSDEC PBS Registration Certificate for tanks at the Geneva facility
identifies “Marshall Bros. Inc.” as daily on-site operator.

Marshall Family Associates, LL.C has been and, upon information and belief, continues to
be the owner of the USTs at the Geneva facility.

Marshall Brothers, Inc. has been and, upon information and belief, continues to be the
operator of the USTs at the Geneva facility.

The first NYSDEC PBS Application for the tanks at the Newark facility was signed by
Randall Coe on March 4, 2002 and identified “Marshall Bros. Inc.” as Owner.

Alater NYSDEC PBS Application for the tanks at the Newark facility was signed by
Case A. Marshall on December 12, 2011 and identified “Marshall Bros. Inc.” as Owner.

The most recent NYSDEC PBS Registration Certificate for the tanks at the Newark
facility was signed by Case A. Marshall on April 15, 2015 and identifies Marshall Bros.
Inc. as the Facility Owner and daily on-site operator.
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Marshall Brothers, Inc. has been and, upon information and belief, continues to be the
owner and operator of the USTs at the Newark facility.

The December 4, 2015 IRL response identifies Marshall Brothers, Inc. as the “property
owner” for the Weedsport facility (PBS# 7-162019) The Pit Stop, 9036 N. Seneca St.,
Weedsport, NY 13166. .

The NYSDEC PBS Application for the tanks at the Weedsport facility was signed by
Case Marshall, Vice President of Marshall Brothers Inc. on May 7, 20 12 and identified
“Marshall Bros. Inc.” as owner and daily on-site operator.

The NYSDEC PBS Registration Certificate for the tanks at the Weedsport facility was
signed by Case A. Marshall on November 25, 2014 and identified “Marshall Bros Inc.” as
Facility Owner and “Marshall Bros.” as on-site operator.’

Marshall Brothers Inc. has been and, upon information and belief, continues to be the
owner and operator of the USTs at the Weedsport facility

The December 4, 2015 IRL response identifies E & V Energy Co. as the “property
owner” for the following three facilities: North Rose facility (PBS# 8-076880) Pit Stop,
51 West Main Street Rte 414, North Rose, NY 14516; Sodus Point facility (PBS# 8-
076899) Pit Stop, 8463 Bay Street, Sodus Point, NY 14555 and Wolcott facility (PBS# 8-
463892) Pit Stop, 11977 West Main Street, Wolcott, NY 14590.

Thepvrs] NYSDEC PBS Application for the tanks at the North Rose facility was signed
by Case Marshall, Vice President of Marshall Bros. Inc. on September 12, 2011 and
identifies “E & V Energy Corporation” as the Owner and “Marshall Brothers Inc.” as the
daily on-site operator.

The most recent NYSDEC PBS Registration Certificate for the tanks at the North Rose
facility was signed by Case A. Marshall, Vice President, on April 15, 2015 and identifies
“E & V Energy Corporation” as Facility Owner and “Marshall Brothers, Inc.” as daily
on-site operator.

The prior NYSDEC PBS Registration Certificate for the tanks at the North Rose facility
was signed by Case A. Marshall on November 18, 2011 and identifies “E & V Energy
Corporation” as the Owner and “Marshall Brothers, Inc.” as the on-site operator.

E & V Energy Corporation has been and, upon information and belief, continues to be the
owner of the USTs at the North Rose facility.

Marshall Brothers, Inc. has been and, upon information and belief, continues to be the
operator of the USTs at the North Rose facility.

The NYSDEC PBS Application for the tanks at the Sodus Point facility was signed by
Case Marshall, Vice President of Marshall Brothers Inc. on October 19, 2011 and
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identified “E & V Energy Corporation” as Owner and “Marshall Brothers, Inc.” as on-site
operator,

The NYSDEC PBS Registration Certificate for the tanks at the Sodus Point facility was
signed by Case A. Marshall, Vice President, on October 14, 2013 and identifies “E & V
Energy Corporation” as Facility owner and “Marshall Brothers Inc.” as daily on-site
operator.

E & V Energy Corp has been and, upon information and belief, continues to be the owner
of the USTs at the Sodus Point facility.

Marshall Brothers, Inc. has been and, upon information and belief, continues to be, the
operator of the USTs at the Sodus Point facility.

Application for the Wolcott facility was signed by Case A. Marshall, Vice President of
Marshall Brothers, Inc. on November 20, 2013 and identified “E & V Energy
Corporation” as the “Contact Person Company Name” and “Marshall Brothers™ as the
daily on-site operator.

The NYSDEC PBS Registration Certificate for the tanks at the Wolcott facility was
signed by Case A. Marshall, Vice President, on April 15, 2015 and identified “E & V
Energy Corporation” as Facility Owner and “Marshall Brothers” as daily on-site operator.

E & V Energy Corporation has been and, upon information and belief, continues to be the
owner of the USTs at the Wolcott facility.

Marshall Brothers, Inc. has been and, upon information and belief, continues to be the
operator of the USTs at the Wolcott facility.

The December 4, 2015 IRL response identifies Erie Enterprises LLC as the “property
owner” for the following two facilities: Oswego facility (PBS# 7-181021) Pit Stop, 181
East First Street, Oswego, NY 13126; and Martville facility (PBS# 7-464864) North
Victory Pit Stop, 15057 NY Route 104, Martville, NY 13111.

The most recent NYSDEC PBS Application for the tanks at the Oswego facility was
signed by Case A. Marshall, Vice President, on January 31, 2014 and identifies “Erie
Enterprises, LLC” as the owner and “Marshall Bros. Inc.” as the daily on-site operator.

The first NYSDEC PBS Application for the tanks at the Oswego facility was signed by
Case A. Marshall, Vice President, Marshall Brothers, Inc. on January 26, 2004 and
identified “E & V Energy Co.” as the Owner.

The NYSDEC PBS Registration Certificate for the tanks at the Oswego facility was
signed by Case A. Marshall on August 26, 2015,
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The NYSDEC PBS Registration Certificate for the tanks at the Oswego facility states:
“Tank Owner Name: Same as Property Owner.”

The NYSDEC PBS Registration Certificate for the tanks at the Oswego facility identifies
“Marshall Bros Inc.” as the daily on-site operator.

The Facility Information Report, dated June 11, 2010, for the tanks at the Oswego facility

~ identifies “E & V Energy Co.” as the owner and “Marshall Bros. Inc.” as the onsite

operatot.

Erie Enterprises LLC and E & V Energy Co. have been and, upon information and belief,
continue to be the owners of the USTs at the Oswego facility.

Marshall Brothers Inc. has been and, upon information and belief, continues to be the
operator of the USTs at the Oswego facility.

The NYSDEC PBS Application for the tanks at the Martville facility was signed by Case
A. Marshall, Vice President, on January 8, 2014 and identifies “Erie Enterprises, LLC”
as the “Facility (Property) Owner (from Deed).”

The most recent NYSDEC PBS Registration Certificate for the tanks at the Martville
facility was signed by Case A. Marshall, Vice President, on September 17, 2015 and
identifies “Erie Enterprises, LL.C” as the Facility Owner.

The February 12, 2014 NYSDEC PBS Registration Certificate for the tanks at the
Martville facility states: “Tank Owner Name: Same as Property Owner.”

The September 17, 2015 NYSDEC PBS Registration Certificate for the tanks at the
Martville facility states: “Tank Owner Name: Same as Property Owner.”

The NYSDEC PBS Registration Certificate for the tanks at the Martville facility was
signed by Case A. Marshall, Vice President, on February 12, 2014 and identifies “Erie
Enterprises, LLC” as the Facﬂlty Owner and “Marshall Bros. Inc.” as the daily on-site
operator.

Alater NYSDEC PBS Registration Certificate, dated September 17, 2015, for the tanks at
the Martville facility identifies “Marshall Bros. Inc.” as daily on-site operator.

Erie Enterprises, LLC has been and, upon information and belief, continues to be the
owner of the USTs at the Martville facility.

Marshall Brothers, Inc. has been and, upon information and belief, continues to be the
operator of the USTs at the Martville facility.

The most recent NYSDEC PBS Registration Certificate for the tanks at the Ontario
facility (PBS #8-080322) Ontario Pit Stop, 2007 Route 104, Ontario, NY 14519, was
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signed by Case A. Marshall, Vice President, on April 15, 2015 and identifies “Marshall
Brothers, Inc.” as the Facility Owner and “Marshall Brothers” as the daily on-site
operator.

The NYSDEC PBS Facility Information Report, dated June 11, 2010, for the tanks at the
Ontario facility identifies “Marshall Brothers, Inc.” as the Owner and “Marshall
Brothers™ as the on-site operator.

Marshall Brothers, Inc. has been and, upon information and belief, continues to be the
owner and operator of the USTs at the Ontario facility.

The most recent NYSDEC PBS Registration Certificate for the Red Creek facility (PBS#
8-076902) Pit Stop, 14016 Canada Street, Red Creek, NY 13143, was signed by Case A.
Marshall, Vice President, on April 15, 2015 and identifies “E & V Energy Corporation™
as the Facility Owner and “Marshall Brothers™ as the daily on-site operator.

The NYSDEC PBS Facility Information Report, dated June 11, 2010, for the tanks at the
Red Creek facility identifies “E & V Energy Corp™ as the Owner and “Marshall Brothers”
as the on-site operator.

E & V Energy Corp. has been and, upon information and belief, continues to be the
owner of the USTs at the Red Creek facility.

Marshall Brothers, Inc. has been and, upon information and belief, continues to be the
operator of the USTs at the Red Creek facility.

The NYSDEC PBS Facility Information Report, dated June 11, 2010, for the tanks at the
Freeway Grocery facility (PBS# 6-135895) (also referred to as the Adams facility), 54
West Church Street, Adams, NY 13605 identifies Erie Enterprises, LLC as the Facility
Owner.

The NYSDEC Bulk Storage Database Search Details, dated September 15, 2016,
identifies Erie Enterprises, LLC as “Facility Owner” and “Mail Contact.”

Erie Enterprises, LLC has been and, upon information and belief, continues to be the
owner of the USTs at the Adams facility.

The NYSDEC Bulk Storage Database Search Details, dated September 15, 2016, for the
Elbridge Mini Mart facility (PBS #7-129283) (also known as the Elbridge facility), 101
East Main Street NY 5, Elbridge, NY 13060, identifies “Erie Enterprises, LLC” as the
Facility Owner and “E & V Energy Co.” as the Mail Contact.

The NYSDEC PBS Facility Information Report, dated June 11, 2010, for the Elbridge
facility identifies “E & V Energy Corp™ as the Facility Owner and “Case Marshall” as the
On-site operator. .
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Erie Enterprises LLC and E & V Energy Corp. have been and, upon information and
belief, continue to be the owners of the USTs at the Elbridge facility.

The NYSDEC Bulk Storage Database Search Details Facility Information form, dated
September 15, 2016, for the tanks at P.J. Radiator Shop Inc. facility (PBS# 8-600590)
(also known as the Ontario Center facility), 1530 Ridge Road, Ontario Center, NY 14520
under “Owner Information,” identifies “Marshall Bros. Inc.” as the Mail contact.

2

Marshall Brothers, Inc. has been and, upon information and belief, continues to be the
owner of the USTs at the Ontario Center facility.

FAILURE TO COMPLY WITH FINANCIAL RESPONSIBILITY
REQUIREMENT FOR UST OWNERS AND OPERATORS

Question 23 of EPA’s IRL (previously mentioned in paragraph 20 above), states: Provide
documentation of compliance with federal regulatory financial responsibility (insurance)
requirements (40 C.F.R. Section 280 Subpart H) in case of a release from an UST,
including coverage for third party bodily injury.

EPA’s IRL Instructions and Definitions, item 1, states: “Financial Responsibility
information is required to be maintained from the date that a regulated substance(s) is
introduced into an UST until it is permanently closed.”

The Respondents collectively own between 13 and 99 USTs at more than one facility.

In the December 4, 2015 IRL response, Marshall Brothers, Inc. and E & V Energy
Corporation failed to respond to the request in Question 23 of the IRL, for financial
responsibility information regarding third party liability insurance for USTs.

Pursuant to Section 9005 of the Act, 42 U.S.C. § 6991d, and 40 C, F.R. Section 280.34,
EPA sent a Notice of Violation (NOV) and IRL, dated April 13, 2016, to Marshall
Brothers, Inc. and E & V Energy Corporation.

Respondents Marshall Brothers, Inc. and E & V Energy Corp. submitted an April 18,
2016 response (“the Response™) to EPA’s NOV.

The Response to EPA’s NOV was signed by Case A. Marshall, Vice President, Marshall
Brothers, Inc. and was typed on letterhead of “E & V Energy Co.” and included the E &
V Energy Co. logo.

The Certification of Answers to Request for Information (Enclosure I) was signed on
April 18, 2016 by Case A. Marshall, Vice President, of E & V Energy Corp.

The Response to EPA’s NOV states: “We left that question [Question 23] blank because
we did not have coverage for third party bodily injury for that time frame and therefore

10



did not have documentation to provide. We have a policy that went into effect on
February 10, 2016 (see enclosed).”

112.  The Response to EPA’s NOV enclosed a copy of an Insurance Policy with Marshall
Brothers, Inc. as the only insured party. This Insurance Policy provides coverage for third
party bodily injury for the policy period from February 10, 2016 to February 10, 2017 for
the UST systems at the following sixteen facilities:

1. Freeway Grocery (PBS #6-135895)
54 West Church Street
Adams, NY 13605mr11]
(Tanks No. 5, 8, 9, 10, 11 and 12)

2. Elbridge Mini Mart (PBS #7-129283)
101 East Main St NY 5
Elbridge, NY 13060
(Tanks No. 1,2 & 5)

3. Genoa Pit Stop (PBS# 7-161861)
1021 NY 34
Genoa, NY 13071
(Tanks No. 1 A& B,2 A& B)

4, The Pit Stop (PBS# 7-162019)
-~ 9036 N. Seneca St.
Weedsport, NY 13166
(Tanks No. 11,12, 13 A & B, and 14 A & B)

5. Oswego Pit Stop (PBS# 7-181021)
181 East First Street
Oswego, NY 13126
(Tanks No. 1,2,3,4,5,6,7, 8)

6. North Victory Pit Stop (PBS# 7-464864).
15057 NY Route 104
Martville, NY 13111
(Tank No. 1)

7. Port Byron Pit Stop (PBS# 7-600878)
14 Rochester ST.
Port Byron, NY 13140
(Tanks No. 1, 2 and 3)

13
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Pit Stop Auto/Truck Plaza (PBS# 7-990116)
3742 US Route 11

Cortland, NY 13045

(Tanks No. 4, 6 and 7A& B)

The Pit Stop (PBS# 8-065536)
14 Exchange Street

Geneva, NY 14456

(Tanks No. 1,2 & 3)

North Rose Pit Stop (PBS# 8-076880)
51 West Main Street Rte 414

North Rose, NY 14516

(Tanks No. 1, 2, and 5)

Sodus Point Pit Stop (PBS# 8-076899)
8463 Bay Street

Sodus Point, NY 14555

(Tanks No. 5, 6,7 & 8)

Red Creek Pit Stop (PBS# No. 8-076902)
14016 Canada Street

Red Creek, NY 13143

(Tanks No. 1 & 2)

Ontario Pit Stop (PBS# 8-080322)
2007 Route 104

Ontario, NY 14519

(Tanks No. 1, 2 & 3)

Newark Pit Stop (PBS# 8-144185)
608 East Union Street

Newark, NY 14513

(Tanks No. 1,2 & 3)

Wolcott Pit Stop (PBS# 8-463892)
11977 West Main Street

Wolcott, NY 14590

(Tanks No. 1,2,3 & 4)

PJ Radiator Shop Inc. (PBS#8-600590)
1530 Ridge Road

Ontario Center, NY 14520

(Tanks No. 1,2 & 3)

12



113.  As of the date of the April 18, 2016 response by Respondents Marshall Brothers, Inc. and
E & V Energy Co. to EPA’s NOV and IRL, they had not demonstrated compliance prior
to February 10, 2016 with federal regulatory financial responsibility requirements (40
C.F.R. §280 Subpart H) for the UST systems at the facilities identified in paragraph 112
above, by any of the methods set forth in 40 C.F.R. Sections 280.95 through 280.103.

114. Respondents Marshall Brothers, Inc. and E & V Energy Co. obtained insurance on
February 10, 2016 for third party bodily injury for the USTs owned by Marshall Family
Associates LLC and Erie Enterprises LLC at the Oswego, Martville, Adams, Elbridge,
Genoa and Geneva facilities.

115. Respondents Marshall Brothers, Inc. and E & V Energy Co. acknowledged that prior to
February 10, 2016 they did not have insurance coverage for third party bodily injury for
the USTs at the sixteen facilities identified in paragraph 112 above, including USTs
owned by Marshall Family Associates, LLC and Erie Enterprises, LLC at the Oswego,
Martville, Adams, Elbridge, Genoa and Geneva facilities.

116. Prior to February 10, 2016, Respondents Erie Enterprises LLC and Marshall Family
Associates, LLC had not demonstrated compliance with federal regulatory financial
responsibility requirements (40 C.F.R. Section 280, subpart H) for the UST systems at the
Oswego, Martville, Adams, Elbridge, Genoa and Geneva facilities, by any of the methods
set forth in 40 CFR Sections 280.95 through 280.103. ,

117. Respondents’ failure, between at least February 10, 2013 and February 10, 2106, to
comply with federal regulatory financial responsibility requirements, including coverage
for third party bodily injury, constitutes a violation of 40 C.E.R. § 280.93(a).

118. Pursuant to Section 9006(a) and (d) of RCRA, 42 U.S.C. Section 6991e(a) and(d), each

of the Respondents are liable for injunctive relief and civil penalties for the financial
responsibility violations alleged in the paragraphs above.

PROPOSED CIVIL PENALTY

The proposed civil penalty has been determined in accordance with Section 9006(d)(2)(A) of the
Act, 42 U.S.C. § 6991e (d)(2)(A). For purposes of determining the amount of any penalty
assessed, Section 9006(c) requires EPA “. . . taking into account the seriousness of the violation
and any good faith efforts to comply with the applicable requirements.” Additionally, Section
9006(e)(1)&(2) states that EPA may take into effect “the compliance history of an owner or
operator. . .” and “[a]ny other factor that the Administrator considers appropriate.” To develop
the proposed penalty in this complaint, the Complainant has taken into account the particular
facts and circumstances of this case and used US EPA Penalty Guidance for Violations of UST
Requirements (EPA’s UST Penalty Policy, dated November 14, 1990), which is available upon
request or at this Internet address: http://www. epa.gov/swerust1/directiv/od961012.htm.

EPA’s UST Penalty Policy provides a rational, consistent, and equitable calculation
methodology for applying the statutory penalty factors to particular cases.
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