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Proceeding to Assess a Civil Penalty 
Under Section 113(d) of the Clean Air Act, 
42 U.S.C. § 7413(d) 
 

Consent Agreement and Final Order 

A. Preliminary Statement 

1. This is an administrative penalty assessment proceeding commenced and 

concluded under Section 113(d) of the Clean Air Act (the CAA), 42 U.S.C. § 7413(d), and Sections 

22.1(a)(2), 22.13(b)and 22.18(b)(2) and (3) of the Consolidated Rules of Practice Governing the 

Administrative Assessment of Civil Penalties and the Revocation/Termination or Suspension of 

Permits (Consolidated Rules), as codified at 40 C.F.R. §§ 22.1(a)(2), 22.13(b) and 22.18(b)(2) and 

(3). 

2. Complainant is the U.S. Environmental Protection Agency (EPA).  The EPA 

Administrator has delegated the authority to settle civil administrative penalty proceedings under 

Section 113(d) of the CAA to the Division Director of the Region 5 Enforcement and Compliance 

Assurance Division. 

3. Respondent is Kraton Corporation, a corporation doing business in Ohio. 

Respondent is a “person,” as defined in Section 302(e) of the CAA, 42 U.S.C. § 7602(e). 

4. The EPA and Respondent agree that settling this action is in the public interest 

and consent to the entry of this Consent Agreement and Final Order (CAFO) without the 

adjudication of any issues of law or fact.  
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5. Respondent agrees to comply with the terms of this CAFO. 

B. Jurisdiction 

6. The alleged violations in this CAFO are pursuant to Section 113(a)(3)(A) of the 

CAA.  

7. The EPA and the United States Department of Justice have jointly determined 

that this matter, although it involves alleged violations that occurred more than one year before 

the initiation of this proceeding, is appropriate for an administrative penalty assessment.  42 

U.S.C. § 7413(d); 40 C.F.R. § 19.4. 

8. On October 19, 2020, the EPA issued to Respondent a Notice of Violation/Finding 

of Violation (NOV/FOV) and provided a copy of the NOV/FOV to Ohio EPA, providing notice to 

Respondent and Ohio EPA that the EPA found Respondent committed the alleged violations 

described in Section E of this CAFO and providing Respondent an opportunity to confer with the 

EPA.  On January 14, 2021, representatives of Respondent and the EPA conferred regarding the 

October 19, 2020 NOV/FOV.  

9. The Regional Judicial Officer of Region 5 is authorized to ratify the consent 

agreement memorializing the settlement between the EPA and Respondent and to issue the 

attached Final Order. 40 C.F.R. §§ 22.4(b) and 22.18(b). 

C. Statutory and Regulatory Background 

Section 112 of the CAA, NESHAP for Source Categories 

10. Section 112(b) of the CAA, 42 U.S.C. § 7412(b), lists 188 Hazardous Air Pollutants 

(HAPs) that present, or may present, a threat of adverse health or environmental effects.  
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11. Section 112(d)(1) of the CAA, 42 U.S.C. § 7412(d), requires EPA to promulgate 

regulations establishing emissions standards for each category or subcategory of major and area 

sources of HAPs that are listed for regulation pursuant to subsection (c) of Section 112.  

12. Section 112(d)(2) of the CAA requires that emission standards promulgated 

under Section 112(d)(1) require “the maximum degree of reduction in emission standards of the 

hazardous air pollutants… that the Administrator, taking into consideration the cost of achieving 

such emission reduction, and any non-air quality health and environmental impacts and energy 

requirements, determines is achievable for new or existing sources in the category or 

subcategory to which such emission standard applies . . ..” The above-described standard is also 

known as “maximum achievable control technology” (MACT).  

13. Section 112(a)(1) of the CAA defines the term “major source,” in pertinent part, 

as “any stationary source . . . that emits . . . 10 tons per year or more of hazardous air pollutant or 

25 tons per year or more of any combination of hazardous air pollutants.” 

NESHAP for Source Categories, General Provisions, 40 C.F.R. Part 63, Subpart A 

14. On March 16, 1994, EPA promulgated the General Provisions to the NESHAP 

from Source Categories (MACT Subpart A). See 59 Fed. Reg. 12408. MACT Subpart A is codified at 

40 C.F.R. §§ 63.1 – 63.16. MACT Subpart A has been subsequently amended. 

15. 40 C.F.R. § 63.6(e)(1)(i) provides that “[a]t all times, including periods of startup, 

shutdown, and malfunction, the owner or operator must operate and maintain any affected 

source, including associated air pollution control equipment and monitoring equipment, in a 

manner consistent with safety and good air pollution control practices for minimizing emissions.”  

16. 40 C.F.R. § 63.11(b)(1) through (8) provide requirements for the operation and 

maintenance of flares used to comply with certain subparts of the NESHAP, including the 
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requirement to monitor a flare to assure that it is operated and maintained in conformance with 

its design.  40 C.F.R. § 63.11(b)(1) further states that “Applicable subparts will provide provisions 

stating how owners or operators using flares shall monitor these control devices.”  

NESHAP for Equipment Leaks, 40 C.F.R. Part 63, Subpart H  

17. On April 22, 1994, EPA promulgated the NESHAP for Equipment Leaks (the HON). 

See 59 Fed. Reg. 19568. The subpart has been subsequently amended. The HON is codified at 40 

C.F.R. §§ 63.160 – 63.183. 

18. 40 C.F.R. § 63.160(a) provides that the provisions of the HON apply to, among 

other equipment, control devices or closed vent systems required by the HON that are intended 

to operate in organic hazardous air pollutant service 300 hours or more during the calendar year 

within a source subject to the provisions of a specific subpart in 40 C.F.R. Part 63 that references 

the HON.  

19. 40 C.F.R. § 63.161 defines “control device” to mean “any equipment used for 

recovering, recapturing, or oxidizing organic hazardous air pollutant vapors. Such equipment 

includes, but is not limited to, absorbers, carbon adsorbers, condensers, flares, boilers, and 

process heaters.” 

20. 40 C.F.R. § 63.172(d) states that flares used to comply with the HON shall comply 

with the requirements of 40 C.F.R. § 63.11(b), except as specified in 40 C.F.R. § 63.108(a).  

21. 40 C.F.R. § 63.172(e) provides that “owners or operators of control devices that 

are used to comply with the provisions of [the HON] shall monitor these control devices to ensure 

that they are operated and maintained in conformance with their design.” 

22. 40 C.F.R. § 63.180(e) states that where a flare is used to comply with 40 C.F.R. 

§ 63.172(d), the owner or operator shall conduct a visible emission test, determine the net 
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heating value of the gas being combusted, and determine the exit velocity, but need not conduct 

a performance test to determine percent emission reduction or outlet organic HAP or TOC 

concentration.  

23. 40 C.F.R. § 63.181(g)(1)(iv) provides that owners or operators of closed-vent 

systems and control devices subject to the provisions of 40 C.F.R. § 63.172 shall retain for the life 

of the equipment “[a] description of the parameter or parameters monitored, as required in 

§ 63.172(e) of this subpart, to ensure that control devices are operated and maintained in 

conformance with their design and an explanation of why that parameter (or parameters) was 

selected for the monitoring.”   

NESHAP for Certain Processes Subject to the Negotiated Regulation for Equipment Leaks, 40 C.F.R. 

Part 63, Subpart I  

24. On April 22, 1994, EPA promulgated the NESHAP for Certain Processes Subject to 

the Negotiated Regulations for Equipment Leaks (NESHAP Subpart I). See 59 Fed. Reg. 19587. The 

subpart has been subsequently amended. The NESHAP Subpart I is codified at 40 C.F.R. 

§§ 63.190—63.193. 

25. Pursuant to 40 C.F.R. § 63.190(b)(1), the provisions of the NESHAP Subpart I and 

the HON apply to emissions of styrene and butadiene from styrene-butadiene rubber production 

at a plant site that is a major source of HAP.  

26. 40 C.F.R. § 63.192(a)(1) provides that the owner or operator of an affected 

source shall comply with the requirements of the HON for the processes and designated organic 

HAP's listed in § 63.190(b). 
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NESHAP: Miscellaneous Organic Chemical Manufacturing, 40 C.F.R. Part 63, Subpart FFFF  

27. On November 10, 2003, EPA promulgated the NESHAP for Miscellaneous Organic 

Chemical Manufacturing (the MON). See 68 Fed. Reg. 63888. The subpart has been subsequently 

amended. The MON is codified at 40 C.F.R. §§ 63.2430 – 63.2545. 

28. 40 C.F.R. § 63.2435(a) provides that you are subject to the MON if you own or 

operate miscellaneous organic manufacturing process units (MCPU) that are located at, or are 

part of, a major source of HAP emissions.  

29. Table 12 of the MON provides that the requirements of 40 C.F.R. § 63.6(e)(1) 

apply to affected sources under the MON.  

30. Table 12 of the MON provides that the requirements of 40 C.F.R. § 63.11(b) 

apply to affected sources under the MON.  

Ohio State Implementation Plan  

31. On August 19, 2011, EPA approved Ohio rule 3745-21-07 as part of the Ohio 

State Implementation Plan (OH SIP). See 76 Fed. Reg. 51901.   

32. OH SIP Rule 3745-21-07(M)(1) states that the following emission units at the 

Belpre Facility are subject to this rule: P004 (wet end only), P006 (wet end only), P007 (wet end 

only), and P010 (wet end only).  

33. OH SIP Rule 3745-21-07(M)(2) states that “[e]ach article, machine, equipment or 

other contrivance identified in paragraph (M)(1) of this rule . . . shall be equipped with a control 

system (i.e., capture and control equipment) that reduces the organic compound emissions from 

the article, machine, equipment or other contrivance by an overall control efficiency of at least 

eighty-five per cent, by weight.” 
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34. OH SIP Rule 3745-21-07(A)(6) states “For any source or operation specified in 

paragraphs (K) to (N) of this rule that is subject to a mass emission rate, control efficiency, overall 

control efficiency, or emission reduction, the owner or operator shall determine compliance by 

means of one of the following: (a) For controlled and uncontrolled sources, the test methods and 

procedures of paragraphs (A) to (C) of rule 3745-21-10 of the Administrative Code; or (b) An 

emission factor approved by the USEPA, such as an emission factor from the ‘Compilation of Air 

Pollutant Emission Factors, Volume 1: Stationary Point and Area Sources (AP-42).’ [or] (c) 

Emissions test data from similar sources or operations, provided such emissions tests comply 

with the test methods and procedures of paragraphs (B) and (C) of rule 3745-21-10 of the 

Administrative Code, and the USEPA has indicated in writing that the use of such tests is 

acceptable.”  

Construction Permits  

35. On March 2, 2004, the Ohio EPA issued a Permit-to-Install (PTI 06-07260) to the 

Belpre Facility.  

36. On August 16, 2007, the Ohio EPA issued a Permit-to-Install (PTI 06-08260) to the 

Belpre Facility.  

37. PTIs 06-07260 and 06-08260 provided that the Belpre Facility was “a major 

source as defined in section 112(a) of the Act.”    

38. On December 10, 2012, the Ohio EPA modified PTI 06-08260, and identified the 

modified permit as P0103662. P0103662 superseded the requirements of PTI 06-08260 for the G-

2 Process Unit.  
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39. On October 1, 2013, the Ohio EPA modified PTI 06-07260, and identified the 

modified permit as P0113342. P0113342 superseded the requirements of PTI 06-07260 for the G-

1 Process Unit.  

40.  On February 5, 2019, the Ohio EPA modified P0113342, and identified the 

modified permit as P0123972. P0123972 supersedes the requirements of P0113342 for the G-1 

Process Unit and the requirements of P0103662 for the G-2 Process Unit.  

41.  Section C.6.b)(2)b., of P0123972, provides that for the G-1 Process Unit “[t]he 

VOC emissions from the wet end of the G-1 process shall be controlled by at least 98% by weight, 

by routing the VOC emissions from the wet end to a smokeless flare.” The G-1 Process Unit is 

controlled by the South Side Flare.  

42. Section C.6.f)(2), of P0123972, states that the flare compliance demonstration 

required by 40 C.F.R. § 63.11(b) included a test performed by the permittee and witnessed by the 

Ohio EPA on May 31, 2006. The test results indicated that the average heating value of the South 

Side flare gas stream was 668 British thermal unit per standard cubic foot (Btu/scf) and the gas 

velocity averaged 11.5 feet per second (ft/sec). The calculated maximum velocity is 162 ft/sec 

based on the flare gas stream composition at the time of the test.  

43. Section C.7.b)(2)a., of P0123972, provides that “[w]hen the G-2 process is in 

operation, the flare (North Side Flare) used to control the “wet end” organic compound emissions 

from this process shall be operated in accordance with the applicable requirements specified in 

40 C.F.R. § 63.11(b) to achieve a minimum control efficiency of 98%.”  

44. Section C.7.f)(1)a., of P0123972, provides that compliance with the emission 

limitation at Section C.7.b)(2)a. was demonstrated through a test performed by the permittee 

and witnessed by the Ohio EPA on June 1, 2006, as described in Section C.7.f)(2).  
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45. Section C.7.f)(2), of P0123972, states that the flare compliance demonstration 

required by 40 C.F.R. § 63.11(b) was demonstrated through a one-time test performed by the 

permittee and witnessed by the Ohio EPA on June 1, 2006. Results submitted to Ohio EPA 

indicated that the average heating value of the North Side Flare gas stream is 565 Btu/scf and the 

gas velocity averaged 12.1 ft/sec. The calculated maximum velocity is 122 ft/sec based on the 

flare gas stream composition at the time of the test.  

46. On March 2, 2021, the Ohio EPA modified P0123972, and identified the modified 

permit as  P0129531. P0129531 supersedes the requirements of P0123972 for the G-1 Process 

Unit and the requirements of a different permit, P0128975, for the G-2 Process Unit. 

47. Section C.1.b)(2)b., of P0129531, provides that for the G-1 Process Unit “[t]he 

VOC emissions from the ‘wet end’ of the G-1 process shall be routed to a smokeless flare and 

shall be operated in accordance with the applicable requirements specified in 40 CFR 63.11(b) to 

achieve a minimum control efficiency of 98%.” 

48. Section C.1.f)(1)i., of P0129531, states that “Compliance with VOC control 

efficiency has been demonstrated based on compliance with the minimum Btu/scf and maximum 

flare gas velocity requirements in 40 CFR §63.11(b), including the test performed by the 

permittee and witnessed by the Ohio EPA on May 31, 2006.” 

49. Section C.2.b)(2)a., of P0129531, provides that for the G-2 Process Unit “[t]he 

VOC emissions from the ‘wet end’ of the G-2 process shall be routed to a smokeless flare and 

shall be operated in accordance with the applicable requirements specified in 40 CFR 63.11(b) to 

achieve a minimum control efficiency of 98%.” 

50. Section C.2.f)(1)a., of P0129531, states that “Compliance with the VOC control 

efficiency has been demonstrated based on compliance with the minimum Btu/scf and maximum 
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flare gas velocity requirements in 40 CFR §63.11(b), including the test performed by the 

permittee and witnessed by the Ohio EPA on June 1, 2006 .” 

51. Section C.2.f)(2),  of P0129531, states that “[t]he flare compliance demonstration 

required by 40 CFR Part 63.11(b) was demonstrated through a test performed by the permittee 

and witnessed by the Ohio EPA on June 1, 2006. The test results indicated that the average 

heating value of the flare gas stream was 565 Btu/standard cubic foot and the gas velocity 

averaged 12.1 feet per second. The calculated VMAX is 122 feet per second based on the flare 

gas stream composition at the time of the test.” 

D. Stipulated Facts 

52. Kraton owns and operates the Belpre Facility, which is a chemical manufacturing 

facility located at 2419 State Route 618, Belpre, Ohio. The Belpre Facility includes, among other 

control equipment, two flares, known as the South Side Flare and the North Side Flare.  

53. The two flares control the following emission units:  

a. South Side Flare - P004 (G-1 Process Unit) and P010 (K-1 Process Unit)  

b. North Side Flare - P006 (K-3 Process Unit) and P007 (G-2 Process Unit)  

54. On March 18, 2019, EPA issued a CAA Section 114 Information Request to Kraton 

(March 2019 Information Request). Kraton submitted a response to the Information Request on 

April 18, 2019 (April 2019 Response).  

55. Kraton stated in the April 2019 Response that the North Side Flare and South 

Side Flare steam flow is not measured and is modulated based on feedback from Powertrol Flare 

Monitors.  

56. On September 4, 2019, EPA sent a follow-up email to the March 2019 

Information Request asking Kraton to supplement their response with an estimate of the steam 
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rate to the North and South Side Flares. In Kraton’s response, they reiterated that “steam 

addition rate to the North and South side flares is not measured” and “hesitate to generate 

estimates that would require considerable time and resources and that would not provide an 

accurate value based on sound measurement method.”  

57. In the April 2019 Response, Kraton asserted that its North Side Flare and South 

Side Flare were subject to the following regulations: NESHAP Subparts A, FFFF, H, and I and OH 

SIP Rule 3745-21-07(M)(2).  

58. In the April 2019 Response, Kraton provided average hourly Btu/scf values for 

the North Side Flare. The data indicates that during the majority of 2016, 2017, and 2018, the 

North Side Flare operated below the net heating value of 565 Btu/scf which Kraton tested at 

during the compliance demonstration for Btu content (minimum 300 Btu/scf) and flare exit 

velocity (Vmax):  

Net Heating 
Value Range % of Time in Range 

(Btu/scf) 2016 2017 2018 
<500 67 79 58 
500-565 18 13 22 
>565 15 8.7 20 

 
During 2016, 2017, and 2018, the North Side Flare operated at all times above the minimum 300 

Btu/scf. 

59. During the 2018 Inspection at the Belpre Facility, Kraton provided a device 

specification produced by C F Braun & Co in 1961 for a John Zink STF-S-18 Smokeless Field Flare 

to be used as the South Side Flare and titled “Flare Burners Project III” which states that “[t]he 

approximate amount of steam required is 0.35 pounds per pound of flared material, up to the 

specified maximum smokeless-burning rate.”  
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60. A document titled “How to: Monitor and Adjust the North Flare BTU System” 

under G-2 Operating Procedures provided through the March 2019 Information Request in 

Response 1 states that “[a]ny non-condensable component along with a condensable such as 

steam going to the flare is going to lower the BTU value of the stream and thus require additional 

natural gas.” The document also goes on to specifically describe the effects of water, providing, 

“[w]ater - This can come from steaming equipment and has been shown to be very detrimental 

to the BTU value as well as to the BTU analyzer itself.”  

61. Since the NOV/FOV was issued, Kraton has made several improvements at the 

North Side and South Side Flares.  

62. Kraton installed and operates the following equipment and made the following 

improvements at the North Side Flare: 

a. New tags are in the Distributed Control System (DCS) and Operational Data Store 
(ODS) for: Flare Net Heating Value, Flare NHV Combustion Zone, Flare Net Heat 
Value Vent Gas, Flare Max Allowed Tip Velocity; 

b. Control valve (1 inch) for steam; 
c. Vortex flow meter (1.5 inch) for steam; 
d. Control valve (4 inch) for steam; 
e. Vortex flow meter (4 inch) for steam; and 
f. Bypass loop (3 inch) with manual globe valve for flow adjustment. 

 
63. Kraton installed and operates the following equipment and made the following 

improvements at the South Side Flare: 

a. New tags are in the DCS and ODS for: Flare Net Heating Value, Flare NHV 
Combustion Zone, Flare Net Heat Value Vent Gas, Flare Max Allowed Tip 
Velocity;  

b. Control valve (1 inch) for steam; 
c. Vortex flow meter (1.5 inch) for steam; 
d. Control valve (4 inch) for steam; 
e. Vortex flow meter (4 inch) for steam; and 
f. Bypass loop (3 inch) with manual globe valve for flow adjustment  
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E. Allegations 

64. On October 19, 2020, EPA issued to Kraton a NOV/FOV for violating 40 C.F.R. 

§§ 63.172(e), 63.6(e)(1)(i), 63.11(b)(1), and Sections C.7.b)(2)a. and Section C.6.b)(2)b. of 

P0123972, and OH SIP Rule 3745-21-07(M)(2).  

65. Processes P004, P006, P007, and P010 produce styrene-butadiene rubber and 

were therefore subject to the requirements of NESHAP Subpart I and the HON pursuant to 40 

C.F.R. § 63.190(b)(1).  

66. Processes P004, P006, P007, and P010 are MCPUs and were therefore subject to 

the requirements of the MON.  

67. In July 1983, EPA released report EPA 600/2-83-052, titled Flare Efficiency Study 

(1983 Flare Study). The 1983 Flare Study, partially funded by EPA and the Chemical 

Manufacturers Association (CMA), included various tests to determine the combustion efficiency 

and hydrocarbon destruction efficiency of flares under a variety of operating conditions. Certain 

tests were conducted on a steam-assisted flare provided by John Zink Company. The tests 

performed included a wide range of steam flows and steam-to-vent gas ratios. The data collected 

showed decreasing combustion efficiencies when the steam-to-vent gas ratio was above 3.5. The 

tests showed the following efficiencies at the following steam-to-vent gas ratios:  

Steam-to-Vent Gas Ratio Combustion Efficiency 
(pound steam to pound vent gas) (%) 

3.45 99.7 
5.67 82.18 
6.86 68.95 

 
The 1983 Flare Study concluded that excessive steam-to-vent gas ratios caused steam quenching 

of the flame during the tests which resulted in lower combustion efficiency.  
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68. On September 21, 2018, EPA performed an on-site inspection of the Belpre 

Facility (2018 Inspection). EPA contracted Providence Photonics, LLC (Providence) to use their 

Video Imaging Spectral Radiometry (VISR) method to determine the combustion efficiency (CE) of 

the North Side Flare and South Side Flare. Providence’s monitoring found an average combustion 

efficiency of 95.5 percent at the South Side Flare and 75.1 percent at the North Side Flare. During 

the test, Kraton’s control room data showed the net heating value for vent gas routed to the 

South Side Flare was 629.5 Btu/scf and to the North Side Flare was 443 Btu/scf. 

69. EPA believes at the time of the 2018 Inspection, the Belpre Facility was 

categorized as a major MACT source, as that term is defined in SIP Rule 3745-31-01(KKK), and a 

major source as that term is defined in Clean Air Act § 112(a)(1), 42 U.S.C. § 7412(a)(1). 

70. Providence’s Flare VISR Test Report dated October 10, 2018, states that “[l]ow 

CE at the North flare was observed during the entire test period and appeared to be due to 

excess steam . . . [t]he flame was completely quenched at times, but would then be reignited.”  

71. In a “Summary of Public Comments and Responses for the Risk and Technology 

Review for Ethylene Production” dated March 2020, EPA stated “we are including provisions in 

the final rule at 40 CFR 63.1103(e)(4) allowing requests for the use of VISR or similar technology 

in lieu of the requirements prescribed by the rule. We are not, however, including the use of VISR 

technology as a compliance option in the final rule due to the fact that VISR technology is still 

undergoing testing and the long-term performance of VISR technology has not yet been 

adequately demonstrated in a full-scale industrial setting. Additionally, there is no standard 

method for the use of VISR technology at this time. EPA will continue to monitor the 

development of the VISR technology and will evaluate its appropriateness in future rulemakings.”  
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72. VISR technology was approved in 2024 as Other Test Method 56 – Determination 

of Flare Combustion Zone Net Heating Value via Combustion Index Using Video Imaging Spectral 

Radiometer (VISR) and Alternative Test Method 156. 

73. The NOV/FOV alleged the following violations: 

a. By failing to monitor steam usage, Kraton failed to monitor to ensure the North 
Side Flare was operated and maintained in conformance with its design, in 
violation of 40 C.F.R. § 63.172(e).  

b. By failing to monitor steam usage, Kraton has failed to operate the North Side 
Flare in a manner consistent with good engineering practices to minimize 
emissions, in violation of 40 C.F.R. § 63.6(e)(1)(i). 

c. By failing to monitor steam usage, Kraton failed to monitor to assure the North 
Side Flare was operated and maintained in conformance with its design, in 
violation of 40 C.F.R. § 63.11(b)(1).  

d. By failing to operate the North Side Flare to achieve at least 98% destruction 
efficiency, Kraton has violated Section C.7.b)(2)a., of P0123972.  

e. By failing to operate the North Side Flare to achieve at least 85% control 
efficiency, Kraton has violated OH SIP Rule 3745-21-07(M)(2).  

f. By failing to monitor steam usage, Kraton failed to monitor to ensure the South 
Side Flare was operated and maintained in conformance with its design, in 
violation of 40 C.F.R. § 63.172(e).  

g. By failing to monitor steam usage, Kraton has failed to operate the South Side 
Flare in a manner consistent with good engineering practices to minimize 
emissions, in violation of 40 C.F.R. § 63.6(e)(1)(i). 

h. By failing to monitor steam usage, Kraton failed to monitor to assure the South 
Side Flare was operated and maintained in conformance with its design, in 
violation of 40 C.F.R. § 63.11(b)(1).  

i. By failing to operate the South Side Flare to achieve at least 98% destruction 
efficiency, Kraton has violated Section C.6.b)(2)b., of P0123972. 

F. Terms of Consent Agreement 

74. For the purposes of this proceeding, as required by 40 C.F.R. § 22.18(b)(2), 

Respondent: 
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a. admits to the jurisdictional allegations in this CAFO; 

b. neither admits nor denies the allegations stated in Section E of this CAFO; 

c. consents to the assessment of a civil penalty as stated below; 

d. consents to any conditions specified in this CAFO; 

e. waives any right to contest the allegations set forth in Section E of this CAFO; 
and 

f. waives its right to appeal this CAFO. 

75. For the purposes of this proceeding, Respondent: 

a. agrees this CAFO states a claim upon which relief may be granted against 
Respondent; 

b. acknowledges this proceeding constitutes an enforcement action for purposes of 
considering Respondent’s compliance history in any subsequent enforcement 
actions; 

c. waives any and all remedies, claims for relief and otherwise available rights to 
judicial or administrative review that Respondent may have with respect to any 
issue of fact or law set forth in this CAFO, including any right of judicial review 
under Section 307(b)(1) of the Clean Air Act, 42 U.S.C. § 7607(b)(1);  

d. waives its right to request a hearing as provided at 40 C.F.R. § 22.15(c); 

e. waives any rights or defenses that Respondent has or may have for this matter 
to be resolved in federal court, including but not limited to any right to a jury 
trial, and waives any right to challenge the lawfulness of the final order 
accompanying the consent agreement; and 

f. waives any rights it may possess at law or in equity to challenge the authority of 
the EPA to bring a civil action in a United States District Court to compel 
compliance with the CAFO, and to seek an additional penalty for noncompliance, 
and agrees that federal law shall govern in any such civil action. 

76. Based on analysis of the factors specified in Section 113(e) of the CAA, 42 U.S.C. 

§ 7413(e), the facts of this case, and Respondent’s cooperation, the EPA has determined that an 

appropriate civil penalty to settle this action is $60,000.00. 
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77. Respondent agrees to pay a civil penalty in the amount of $60,000.00 (“Assessed 

Penalty”) within thirty (30) days after the date the Final Order ratifying this Agreement is filed 

with the Regional Hearing Clerk (“Filing Date”). 

78. Respondent shall pay the Assessed Penalty and any interest, fees, and other 

charges due using any method, or combination of appropriate methods, as provided on the EPA 

website: https://www.epa.gov/financial/makepayment. For additional instructions see: 

https://www.epa.gov/financial/additional-instructions-making-payments-epa.  

79. When making a payment, Respondent shall: 

a. Identify every payment with Respondent’s name and the docket number of this 
Agreement, CAA-05-2026-0012, 

b. Concurrently with any payment or within 24 hours of any payment, Respondent 
shall serve proof of such payment to the following person(s): 

Regional Hearing Clerk (E-19J) 
U.S. Environmental Protection Agency, Region 5 
r5hearingclerk@epa.gov 
 
Air Enforcement and Compliance Assurance Branch 
U.S. Environmental Protection Agency, Region 5 
R5airenforcement@epa.gov  
 
Mark Koller 
Office of Regional Counsel 
U.S. Environmental Protection Agency, Region 5 
koller.mark@epa.gov 
 
U.S. Environmental Protection Agency 
Cincinnati Finance Center 
Via electronic mail to: 
CINWD_AcctsReceivable@epa.gov  
 
“Proof of payment” means, as applicable, a copy of the check, confirmation of 
credit card or debit card payment, or confirmation of wire or automated 
clearinghouse transfer, and any other information required to demonstrate that 
payment has been made according to EPA requirements, in the amount due, and 
identified with the appropriate docket number and Respondent’s name. 

https://www.epa.gov/financial/makepayment
https://www.epa.gov/financial/additional-instructions-making-payments-epa
mailto:r5hearingclerk@epa.gov
mailto:R5airenforcement@epa.gov
mailto:koller.mark@epa.gov
mailto:CINWD_AcctsReceivable@epa.gov
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80. Interest, Charges, and Penalties on Late Payments. Pursuant to 42 U.S.C. 

§ 7413(d)(5), 31 U.S.C. § 3717, 31 C.F.R. § 901.9, and 40 C.F.R. § 13.11, if Respondent fails to 

timely pay the full amount of the Assessed Penalty per this Agreement, the entire unpaid balance 

of the Assessed Penalty and all accrued interest shall become immediately owing, and the EPA is 

authorized to recover the following amounts. 

a. Interest. Interest begins to accrue from the Filing Date. If the Assessed Penalty is 
paid in full within thirty (30) days, interest accrued is waived. If the Assessed 
Penalty is not paid in full within thirty (30) days, interest will continue to accrue 
until any unpaid portion of the Assessed Penalty as well as any interest, 
penalties, and other charges are paid in full. Per 42 U.S.C. § 7413(d)(5), interest 
will be assessed pursuant to 26 U.S.C. § 6621(a)(2), that is, the IRS standard 
underpayment rate, equal to the Federal short-term rate plus 3 percentage 
points. 

b. Handling Charges. The United States’ enforcement expenses including, but not 
limited to, attorneys’ fees and costs of handling collection. 

c. Late Payment Penalty. A ten percent (10%) quarterly non-payment penalty. 

81. Late Penalty Actions. In addition to the amounts described in the prior 

Paragraph, if Respondent fails to timely pay any portion of the Assessed Penalty, interest, or 

other charges and penalties per this Agreement, the EPA may take additional actions. Such 

actions the EPA may take include, but are not limited to, the following. 

a. Refer the debt to a credit reporting agency or a collection agency, per 40 C.F.R. 
§§ 13.13 and 13.14. 

b. Collect the debt by administrative offset (i.e., the withholding of money payable 
by the United States government to, or held by the United States government 
for, a person to satisfy the debt the person owes the United States government), 
which includes, but is not limited to, referral to the Internal Revenue Service for 
offset against income tax refunds, per 40 C.F.R. Part 13, Subparts C and H. 

c. Suspend or revoke Respondent’s licenses or other privileges or suspend or 
disqualify Respondent from doing business with EPA or engaging in programs 
EPA sponsors or funds, per 40 C.F.R. § 13.17. 

d. Request that the Attorney General bring a civil action in the appropriate district 
court to enforce the Final Order and recover the full remaining balance of the 
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Assessed Penalty, in addition to interest and the amounts described above, per 
42 U.S.C. § 7413(d)(5). In any such action, the validity, amount, and 
appropriateness of the Assessed Penalty and Final Order shall not be subject to 
review. 

82. Allocation of Payments. Pursuant to 31 C.F.R. § 901.9(f) and 40 C.F.R. § 13.11(d), 

a partial payment of debt will be applied first to outstanding handling charges, second to late 

penalty charges, third to accrued interest, and last to the principal that is the outstanding 

Assessed Penalty amount. 

83. Tax Treatment of Penalties. Penalties, interest, and other charges paid pursuant 

to this Agreement shall not be deductible for purposes of federal taxes. 

84. Pursuant to 26 U.S.C. § 6050X and 26 C.F.R. § 1.6050X-1, EPA is required to send 

to the Internal Revenue Service (“IRS”) annually, a completed IRS Form 1098-F (“Fines, Penalties, 

and Other Amounts”) with respect to any court order or settlement agreement (including 

administrative settlements), that require a payor to pay an aggregate amount that EPA 

reasonably believes will be equal to, or in excess of, $50,000 for the payor’s violation of any law 

or the investigation or inquiry into the payor’s potential violation of any law, including amounts 

paid for “restitution or remediation of property” or to come “into compliance with a law.” EPA is 

further required to furnish a written statement, which provides the same information provided to 

the IRS, to each payor (i.e., a copy of IRS Form 1098-F). Failure to comply with providing IRS Form 

W-9 or Tax Identification Number (“TIN”), as described below, may subject Respondent to a 

penalty, per 26 U.S.C. § 6723, 26 U.S.C. § 6724(d)(3), and 26 C.F.R. § 301.6723-1. In order to 

provide EPA with sufficient information to enable it to fulfill these obligations, EPA herein 

requires, and Respondent herein agrees, that: 

a. Respondent shall complete an IRS Form W-9 (“Request for Taxpayer 
Identification Number and Certification”), which is available at 
https://www.irs.gov/pub/irs-pdf/fw9.pdf; 

https://www.irs.gov/pub/irs-pdf/fw9.pdf
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b. Respondent shall therein certify that its completed IRS Form W-9 includes 
Respondent’s correct TIN or that Respondent has applied and is waiting for 
issuance of a TIN; 

c. Respondent shall email its completed Form W-9 to EPA’s Cincinnati Finance 
Center at wise.milton@epa.gov, within 30 days after the Final Order ratifying 
this Agreement is filed, and EPA recommends encrypting IRS Form W-9 email 
correspondence; and 

d. In the event that Respondent has certified in its completed IRS Form W-9 that it 
does not yet have a TIN but has applied for a TIN, Respondent shall provide EPA’s 
Cincinnati Finance Center with Respondent’s TIN, via email, within five (5) days 
of Respondent’s receipt of a TIN issued by the IRS. 

85. By signing this CAFO, Respondent consents to the release of any information in 

this CAFO to the public and agrees this CAFO does not contain business information that is 

entitled to confidential treatment under 40 C.F.R. Part 2.  

86. By signing this CAFO, the undersigned representative of the EPA and the 

undersigned representative of Respondent each certify that they are fully authorized to execute 

and enter into the terms and conditions of this CAFO and have the legal capacity to bind the party 

they represent to this CAFO. 

87. By signing this CAFO, Respondent certifies the information it has supplied 

concerning this matter was at the time of submission true, accurate, and complete for each such 

submission, response, and statement. Respondent acknowledges that, under 18 U.S.C. § 1001, 

there are significant penalties for submitting false or misleading information, including the 

possibility of fines and imprisonment for knowing submission of such information. 

88.  Each party shall bear its own attorney’s fees, costs, and disbursements incurred 

in this proceeding, except in the case of a civil action brought by the Attorney General of the 

United States to recover unpaid penalties as described above. 

mailto:wise.milton@epa.gov
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G.  Effect of Consent Agreement and Attached Final Order 

89. The parties consent to service of this CAFO by e-mail at the following e-mail 

addresses: koller.mark@epa.gov  (for the EPA), and generalcounsel@kraton.com (for 

Respondent).   

90. In accordance with 40 C.F.R. § 22.18(c), completion of the terms of this CAFO 

resolves only Respondent’s liability for federal civil penalties for the violations specifically alleged 

in this CAFO. 

91. This CAFO constitutes the entire agreement and understanding of the parties 

and supersedes any prior agreements or understandings, whether written or oral, among the 

parties with respect to this matter with the exception of the administrative compliance order, 

docket number EPA-5-26-113(a)-OH-2 issued concurrently.  

92. The terms, conditions, and compliance requirements of this CAFO may not be 

modified or amended except upon the written agreement of both parties and approval of the 

Regional Judicial Officer. 

93. The provisions of this Agreement shall apply to and be binding upon Respondent 

and its officers, directors, authorized representatives, successors, and assigns. 

94. Any violation of this CAFO may result in a civil judicial action for an injunction or 

civil penalties of up to $124,426 per day per violation, or both, as provided in Section 113(b) of 

the CAA, 42 U.S.C. § 7413(b), and 40 C.F.R. § 19.4, as well as criminal sanctions as provided in 

Section 113(c) of the CAA, 42 U.S.C. § 7413(c). The EPA may use any information submitted under 

this CAFO in an administrative, civil judicial, or criminal action. 

95. Nothing in this CAFO relieves Respondent of the duty to comply with all 

applicable provisions of the CAA and other federal, state, or local laws or statutes, nor does it 

mailto:smith.roberth@epa.gov
mailto:generalcounsel@kraton.com
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restrict the EPA’s authority to seek compliance with any applicable laws or regulations, nor is it a 

ruling on, or determination of, any issue related to any federal, state, or local permit.  

96. Nothing in this CAFO limits the power of the EPA to undertake any action against 

Respondent or any person in response to conditions that may present an imminent and 

substantial endangerment to the public health, welfare, or the environment. 

97. The EPA reserves the right to revoke this CAFO and settlement penalty if and to 

the extent that the EPA finds, after signing this CAFO, that any information provided by 

Respondent was materially false or inaccurate at the time such information was provided to the 

EPA, and to assess and collect any civil penalties permitted by statute for any violation described 

herein.  The EPA will give Respondent written notice of its intent to revoke this CAFO, which will 

not be effective until received by Respondent. 

H. Effective Date 

98. This CAFO will be effective after the Regional Judicial Officer executes the 

attached Final Order, on the date of filing with the Regional Hearing Clerk. Upon filing, the EPA 

will transmit a copy of the filed CAFO to Respondent.  
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Consent Agreement in the Matter of Kraton Corporation, Docket No. CAA-05-2026-0012 

For Kraton Corporation, Respondent 

__________________________ ______________________________ 
Date  Prakash Kolluri 

President, Polymer Business 



24 

Consent Agreement in the Matter of Kraton Corporation, Docket No. CAA-05-2026-0012 

For United States Environmental Protection Agency, Complainant 

__________________________  
Carolyn Persoon 
Division Director 
Enforcement and Compliance Assurance Division 
U.S. Environmental Protection Agency, Region 5 
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Consent Agreement and Final Order 
In the Matter of:  Kraton Corporation 
Docket No. CAA-05-2026-0012 

Final Order 

This Consent Agreement and Final Order, as agreed to by the parties, shall become effective 

immediately upon filing with the Regional Hearing Clerk.  This Final Order concludes this proceeding 

pursuant to 40 C.F.R.  §§ 22.18 and 22.31.  IT IS SO ORDERED. 

 
 
 
 
__________________________ ______________________________ 
Date  Ann L. Coyle 
 Regional Judicial Officer 
 U.S. Environmental Protection Agency 
 Region 5 
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