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ADMINIS7 RATIVE SEI'TLRMENT AGREEMENT AND ORDER ON CONSENT 
TOR REMEDIAL INVESTIGATIONIFEASIBILlTY STUDY 

FOR OU3 OF THE LIBBY ASBESTOS SITE 

I .  JURISDICTION AND GENERAL PROVISIONS 

I .  This Administrative Settlement Agreement and Order on Consent ( "Settlement 
Agreement") is entered into voluntarily by the United States Environmental Protection Agency 
("EI'A") and W.R. Grace & Co.-Conn., and Kootenai Development Company ("Respondents"). 
The Settlement Agreement and Order concerns the preparation and perfomlance o f a  remedial 
investigation and feasibility study ("RIIFS") for OU3 of the Libby Asbestos Site. encompassing 
an area at and around the former Zonolite Vermiculite Mine, located near Libby. Montana and 
the reimbursement Sor response costs incurred by EPA in connection with this Settlement 
Agreement and the RIIFS. 

2. This Settlement Agreement is issued under the authority vested in the President oT 
the I!nited States by Sections 104, 107 and 122 of the Comprehensive Environmental Response, 
Compensation. and Liability Act, as amended. 42 U.S.C. $ 5  9604.9607 and 9622 ("CERCLA"). 
I'his authority was delegated to the Administrator of EPA on January 23. 1987. by Executive 
Order 12580, 51  Fed. Reg. 2926 (Jan. 29. 1987), and further delegated to Regional 
i\dministrators on May I I .  1994. by EPA Delegation Nos. 14-1 4-C and 14- 14-D. This 
authority has been ultimately redelegated to the Director of the Superfund Remedial Progrnm. 

3 .  In accordance with Sections 104(b)(2) and 122(j)( l)  ofCERCLA. 42 1I.S.C. 3 s  
' )604(b)(2) and 9 6 2 2 ( j ) ( l l  EP.4 notified the Department of Interior, the Department of 
;\griculturc and the Statc ut' Montana during February 2007, of negotiations uith potentially 
responsible parties regarding the release of hazardous substances that may have resulted in 
injury to the natural resources under Federal and State trusteeship. EPA is in the process of 
noticing the Corps o l ' hg inee rs .  

-1. I:PA and Respondents recognize that this Settlement Agreement has been negotiated 
in good l'aith and that the actions undertaken by Respondents in accordance with this Settlement 
.Agreement do not constitute an admission of any liability. Respondents do not admit, and 
retain the right to controvert in any subsequent proceedings other than proceedings to implement 
or ent'orce this Settlement Agreement, the validity of the tindings of fact, conclusions of law and 
determinations in Sections V and VI of this Settlement Agreement. Respondents agree to 
comply with and be bound by the terms of this Settlement Agreement and further agree that they 
will not contest the basis or validity of this Settlement Agreement or its terms. 

11. PARTIES BOUND 

. . 
3 .  rhis Settlement Agreement applies to and is binding upon EP.4 and upon 

I<csponJents and their successors and assigns. Any change in ownership or corporate status o f a  



Respondent including. but not limited to, any transfer of assets or real or personal property shall 
not alter such Respondent's responsibilities under this Settlement Agreement. 

6. Rcspondents are jointly and severally liable for carrying out all activities recluired by 
this Settlement Agreement. In the event o f a  failure of any one or more Respondents to 
implement the requirements of this Settlement Agreement, the remaining Respondents shall 
complete all such requirements. 

7. Respondents shall ensure that their contractors. subcontractors, and representatives 
receive a copy of this Settlement Agreement and comply with this Settlement Agreement. 
Respondents shall be responsible For any noncompliance with this Settlement Agreement. 

8. Each undersigned representative of Respondents certifies that he or she is fully 
nuthnrized to enter into the terms and conditions of this Settlement Agreement and to execute 
and legally hind Respondents to this Settlement Agreement. 

111. STATEMENT OF PLiRPOSE 

0 .  In entering into this Settlement Agreement, the objectives of EP.4 and Respondents 
arc: ( a )  to determine the nature and extent of contamination and any threat to the public health. 
welfare. or the environment caused by the release or threatened release of hazardous substances. 
pollutants or contaminants at or from OU 3 of the Site. by conducting a Remedial Investigation 
as more specifically set forth in the Statement of Work ( " S O W )  attached as Appendix A to this 
Settlement Agreement and EPA-prepared Sampling and Analysis Plans ("SAPS") which will he 
issued during the pendency of the RIIFS; (h) to identify and evaluate remedial alternatives to 
prevent. mitigate or otherwise respond to or remedy any release or threatened release ol' 
hazardous substances, pollutants, or contaminants at or from O U  3 oftlie Site. by conducting a 
re as1 .'b. 111ty Study as morc specifically set forth in the Statement of Work ("SOW") attached as 

Appendix A to this Settlement Agreement and EPA-prepared Sampling and Analysis Plans 
("SAPS") which will he issued during the pendency of the RI/FS; and (c)  to recover Future 
Response Costs (as dclined below) incurred hy EPA with respect to this Settlement Agreement. 

10. The Work conducted under this Settlement Agreement is subject to approval by 
LPA and shall provide all appropriate and necessary information to assess 0113 conditions and 
cvaluate alternatives to the extent necessary to select a remedy that will he consistent with 
CERCLA and the National Oil and l~lazardous Substances Pollution Contingency Plan. 40 
C'.l..R. Part 300 ("NCI'"). Respondents shall conduct all Work under this Settlement Agreement 
in conipliance v,ith CIXC1.A. the NCP, and all applicable EPA guidances. policies, and 
procedures. 



IV. DEFINITIONS 

1 1 .  Unless otherwise expressly provided herein, terms used in this Settlement 
Agreement that are detined in CERC1.A or in regulations promulgated under CFRC1.A shall 
have the meaning assigned to them in CERCLA or in such regulations. Whenever terms listed 
below arc used in this Settlement Agreement or in the appendices attached hereto and 
incorporated hereunder, the following definitions shall apply: 

a. "C'ERCLA" shall mean the Comprehensive Environmental Response. 
Compensation. and Liability Act of 1980. as amended, 42 U.S.C. $ $  9601, e/  seq. 

b. "Day" shnll mean a calendar day. In computing any period of time under this 
Settlement Agreement, where the last day would fall on a Saturday, Sunday. or federal holiday. 
the period shall run until the close of business of the next working day. 

c. "Effective Date" shall be the effective date of this Settlement Agreement as 
provided in Section XXVIII. 

d .  '-EPA" shall mean the United States Environmental Protection Agency and 
:uiy successor departments or agencies of the United States. 

e. "Engineering Controls" shall mean constructed containment barriers or 
systc~iis that control one or more of the following: downward migration. infiltration or sccpage 
ol'surthce runoff or rain: or natural leaching migration of contaminants through the subsurface 
over time. Examples include caps. engineered bottom barriers. immobilization processes. and 
vcrtical h:vriers. 

1: "Future Response Costs" shall mean all costs, including. but not limited to. 
direct ~uid  indirect costs. that the United States incurs in reviewing or developing plans. reports 
and other items pursuant to this Settlement Agreement, verifying the Work, or otherwise 
implementing. overseeing, or enforcing this Settlement Agreement, including but not limited to. 
payroll costs. contractor costs, travel costs, laboratory costs. Agency for Toxic Substances and 
Disease Registry ("ATSDR") costs. Paragraph 49 (Emergency Response). and Paragraph 90 
(Work Takeover). 

g. "Institutional controls" shall mean non-engineered instruments. such as 
c~dministrativc and/or legal controls. that help to minimize the potential for human exposure to 
contamination and/or protect the integrity of a remedy by limiting land andlor resource use. 
Examples ot'institutional controls include easements and covenants, zoning restrictions. special 
building permit requirements, and well drilling prohibitions. 

h. "Interest" shall mean interest at the rate specified for interest on investments 
ol'the EP,Z I lazardous Substance Superfund established by 26 U.S.C. 8 9507. compounded 



annually, in accordance with 43  U.S.C. 5 9607(a). The applicable rate of interest shall he the 
rate in effect at the time the interest accrues. The rate ol'interest is subject to change on October 
I of each year. 

i .  "MDEQ" shall mean the Montana Department of Environmental Quality and 
any successor departnicnts or agencies of the State. 

1 .  "NCP" shall mean the National Oil and Hazardous Substances Pollution 
Contingency ~ i a n  promulgated pursuant to Section 105 of CERCLA. 42 1 I.S.C. 6 0605. codified 
at 40 C.P.R. Part 300, and any amendments thereto. 

k. "Operable Unit 3" (0113) shall mean property in and aro~mil the Zonolitc 
Mine owned by W.R. Grace or Grace-owncd subsidiaries (excluding OlJZ) and any area 
(including any structure. soil. air, water, sediment or receptor) impacted by the rcleasc and 
suhscquent migration of hazardous substances andlor pollutants or contaminants from such 
property. including. but not limited to. the minc property, the Kootenai River and sediments 
therein. Rainy Creek, Rainy Creek Road and areas in which tree bark is contaminated with such 
hazardous substances and/or pollutants and contaminants. (Appendix B is a visual 
represcntation of'the preliminary study area boundaries of OLJ3.) 

I. "Paragraph shall mean a portion ofthis  Settlement Agreement identilicd by 
an Arabic numeral. 

rn. "Parties" shall mean EPA and Respondents 

n "Property" shall mean all real property owned by Respondents at and around 
thc Lonol~te Verniicul~te Mine. A property descr~ption is attached as Appendiv C' 

o. "KCRA" shall mean the Resource Conservation and Recovery Act. also 
known as the Solid Waste Disposal Act. as amended, 42 L1.S.C. $ 5  6901, el .soy. 

17. "Respondents" shall mean W.R. Grace & ('0.-Conn.. and Kootenai 
Ile\ elopment Company. 

q .  "Section" shall mean a portion ofthis  Settlement Agreement identified by a 
liomiln numeral. 

r. "Settlement Agreement" shall mean this Administrative Settlement Agreement 
and Order on Consent. thc SOW. all appendices attached hereto (listed in Section X S V I )  and all 
documents incorporated by reference into this document including without limitation EPA- 
approved submissions and EPA-prepared documents concerning OU3. EPA-approved 
submissions (other than progress reports) are incorporated into and become a part o f the  
Settlement Agreement upon approval by EPA. In the event of conflict between this Settlement 



Agreement and any appendix or other incorporated documents, this Settlement Agreement shall 
control. 

s. "Site" shall mean the Libby Asbestos Superfund Site 

t .  "State" shall mean the State of Montana 

u. "Statement of Work" shall mean the initial plan for development of a RlIFS 
tbr 0 1 1  3 of the I.ibby Ashestos Site. as set forth in Appendix A to this Settlement Agreement. 
The SOW shall he followed up during the RUFS process with EPA-prepared SAPS, which shall 
further delineate the RIIFS process. The SOW is incorporated into this Settlement Agreement 
and is an enforceable part of this Settlement Agreement. as are the EPA-prepared SAPs and any 
modifications made to eithcr the SOW or SAPs in accordance with this Settlement Agreement. 

v. "Waste Material" shall mean ( I )  any "hazardous substance" under Section 
IOI(I4)  ofCERC1.A. 42 U.S.C. 5; 9601(14); (2)  any pollutant or contaminant under Section 
101(?3) ofCERC1.A. 4 1  IJ.S.C. 4 9601(33); and (3) any "solid waste" under Section lOOJ(27) 
of RC'RA. 42 I1.S.C. 4 6903(27). 

w. " W o r k  shall mean all activities Respondents are required to perform under 
this Scttlement Agreement, except those required by Section XIV (Retention of Records). 

V. FINDINGS OF FACT 

IIP,l hereby makes the following findings of fact: 

13. In the late I8OOs. gold miners discovered a significant body of vermiculite ore in an 
arca located in the mountains about seven miles northeast of the town of Libby. Montana (the 
"Minc"). 

17. From 1963 to 1990 Grace-Conn. (known as W.R. Grace & Co. horn 1963 to 1988) 
niincd and hcnciiciated (through milling) vermiculite ore at the Mine, separating some non- 
vermiculite materials fiom the vermiculite ore. The benefi ciated vermiculite ore was known as .. "vermiculitc concentrate. 

14. One of the minerals found in the vermiculite deposits near Libby is trcmolite, which 
is a for111 ofasbestos in the amphibole family. There is also non-asbestiform tremolitc in the 
1,ibby v~.rmiculite deposit. 

15. Libh!. vermiculitc ore deposits contain measurable quantities of amphibole asbestos. 



16. While much of the asbestos in the Libby vermiculite deposit was removed from the 
\ermiculite in the mining, milling and screening process, the vermiculite concentrate (processed 
hut unexpanded vermiculite) that was transported to expanding plants had an asbestos content of 
from trace to 5?'0. 

17. From 1963 until 1990. Grace-Conn. operated a Screening Plant, a processing plant 
at which vermiculite concentrate was separated into different grades through a mechanicnl 
screening process. 

18. Prior to the mid-1970s. the Screening Plant was located at the Mine Site 

19. After the mid-1070s, the Screening Plant was located down Rainy Creek Road t'rorn 
thc Mine Site. at the intersection of Highway 37 and Rainy Creek Road on the bank of the 
Kootenai River, about four miles tiom Libby, partially located on the Flyway. 

20. Prior to the construction o f the  new Screening Plant at that location, the property at 
the intersection of Highway 37 and Rainy Creek Road was used as a holding point fbr 
vernliculite concentrate trucked from the Screening Plant at the mine. 

21. From 1963 to 1990, W.R. Grace & Co.-Conn. transported. screened, and sized 
vermiculite concentrate from the property at the intersection of Highway 37 and Rainy Creek 
Road across the Kootenai River by conveyer belt to a rail loading station where it was placed in 
hulk in rail hopper cars for distribution to customers and processing facilities in other states. 

22. In the operation of the Screening Plant. there were occasionally spills, processing 
crrors. or lack of dcmand h r  certain size grades of vermiculite concentrate. 

73, At various times between 1963 and 1990. the vermiculite concentrate that had 
spilled. vermiculite concentrate that was affected by processing errors. or vermiculite 
concentrate of a grade for which there was no immediate demand was placed in various outdoor 
locations on the grounds of the Screening Plant where it was open to the environment. 

23. In 1990. Grace-Conn. ceased vermiculite mining and processing operations in 
I.ibhy. 

2 5 .  In the mid-IOOOs, Grace-Conn, sold several of the properties associated with its 
Ibrmer vermiculite operations in and near Libby. 

76. In 1994 Grace-Conn. sold to Kootenai Development Company ("KDC") an 
approximately 70-acre which is the Flyway. 

17.  kDC was aware of the prescnce of asbestos at the Mine Site at thc time it purchased 
that property in the mid-1990s. 



28. In 2000 Grace purchased a controlling interest in KDC. 

9 On April 2.3-001, Respondents each filed v o l u n t a ~  chapter 1 1  Bankruptcy cases in 
the United States Bankruptcy Court for the District of Dela\\are (the "Bankruptcy Court") 
entitled W. R. Grace & Co.. et al.jointly administered under Case No. 01-01 I39 (the 
"Bnnltruptcy Cases") and have been operating their businesses as debtors in possession under 
chapter I I ul'the Bankruptcy Code since that time. 

30. EPA's investigations have shown that human activities which disturb soils 
contaminated with amphibole asbestos result in exposures to airborne asbestos fibers. Thus. 
people who have been. or may be in the future, involved in activities within OU 3 may be 
exposed to airborne asbestos fibers. 

3 1 .  Thc State of' Montana requested EPA to list the Libby Asbestos Site on the National 
Priorities List as Montana's top priority site pursuant to 42 U.S.C. 3 9605(a)(X)(B) and 40 
C.F.R. 4 300.425(c)(2). 67 Fed. Reg. 8836, 8839 (Feb. 76.2002). 

32. On October 24. 2002 EPA listed the Libby Asbestos Site on the National Priorities 
I.ist. & 67 Fed. Reg. 65,3 15 (Oct. 24, 2002). 

3 'l'est results indicated elevated levels of asbestos contamination at the Site. See 
Acticin Memoranda 5 -3 -00  and 8-1 7-01. 

VI. CONCLIISIONS OF LAW AND DETERMINATIONS 

IIl'A hereby makes the fbllowing conclusions of law and determinations: 

-34. Based on the Findings of Fact set forth above, and the i\dministrative Record 
supporting response actions at the Site to date. EPA has determined that: 

a. OU 3 ofthe Libb? Asbestos Site is a "facility" as defined by Section 101(9) of 
('I.RC'1..4. 47 11 S.C. 4 0601(9). 

h. 'The contamination found at OU 3, as identified in the Findings of Fact,  'I b ove. 
inclucles a "hazardo~~s substance" as defined by Section 101( 14) of CERCLA. 42 U.S.C. 6 
060 1 ( 14). 

c .  Fach Respondent is a "person" as detined by Section IOl(21) of CERCLA. -12 1I.S.C. 
$ 060l(?l ). 



d. Each Respondent is a responsible party under Section 107(a) of CERCLII. 47- 1I.S.C. 
$ 9607(a). and is jointly and severally liable [or performance of response action and for response 
costs incurred and to be incurred at the Site. 

I .  Respondent KDC is the "owner" andlor "operator" of the facility, as 
defined by Section 101(20) of CERCLA. 42 L1.S.C. $ OhOI(20). and 
within the meaning of Section l07(a)( l )  of CERCLA. 42 [J.S.C. 4 
9607(a)( I ) .  

. . 
I Respondent W.R. Grace-Conn., was the "owner" andlor "operator" of the 

facility at the time of disposal of hazardous substances at the facility, as 
defined by Section 101(20) of CERCLA, 42 L1.S.C. $9601(!0). and 
within the meaning of Section 107(a)(2) of CERCLA. 43  1.I.S.C. $ 
0607(a)(2). 

e. The conditions described in the Findings of Fact above constitute an actual or 
threatened "release" of a hazardous substance from the facility as defined by Section IOl(23) of 
('ERC1.A. 42 li.S.C.5 9601(22). 

35.  The actions required by this Order are necessary to protect the public health. welfare 
or the environment. are in the public interest. 42 U.S.C. 9 9622(a), are consistent with 
CERCLA and the NCP, 42 U.S.C. $ 4  9604(a)(l),  9622(a), and will expedite effective remedial 
action and minimize litigation. 42 L1.S.C. 9622(a). 

3 6  EPA has determined that Respondents are qualified to conduct the RIIFS within the 
meaning of Section 104(a) of CERCLA, 42 IJ3 .C.  9 9604(a), and will carry out the Work 
properly and promptly, in accordance with Sections 104(a) and 122(a) of CERC1.A. 47- I1.S.C. 
'4 Y604(a) and Y622(a). it'Respondents comply with the terms of this Order. i. 

VII. SETTLEMENT AGREEMENT AND ORDER 

7 Based upon the foregoing Findings of Fact and Conclusions of Law and 
Detcrminations. i t  is hereby Ordered and Agreed that Respondents shall comply with all 
provisions vf th is  Settlement Agreement. including, hut not limited to. all appendices to this 
Settlcnient Agreement and all documents incorporated by reference into this Settlement 
Agrce~ncnt. 

VIII. DESIGNATION OF CONTRACTORS AND PRO-JECT COORDINATORS 

-38. Selection of Contractors. Personnel. All Work performed undcr this Scttlrnient 
;\greement shall he under the direction and supervision ot'qualitied personnel. Wilhin -30 days 



of the  Effective Date of this Settlement Agreement. and before the Work outlined below begins. 
Respondents shall notify EPA in writing of the names. titles, and qualifications of thc pcrsonnel. 
~ncluding contractors. s~~bcontractors, consultants and laboratories to be used in carrylng out 
such work.  With respect to any proposed contractor. Respondents shall demonstrate that the 
proposed contractor has a quality system which complies with ANSIIASQC E4-1994, 
"Specitications and Guidelines for Quality Systems for Environmental Data Collection and 
Environmental Technology Programs." (American National Standard. January 5 .  1995. or most 
recenl version). by submitting a copy o f the  proposed contractor's Quality Management Plan 
("QMP"). 'The QMP should be prepared in accordance with "EPA Requirements for Quality 
Management Plans (QA!R-2)," (EPAI240IB-O1!002, March 2001 or subsequently issued 
guidance) or equivalent documentation as determined by EPA. The qualifications o f the  persons 
undertaking the Work for Respondents shall be subject to EPA's review. for verification that 
such persons meet minimum technical background and experience requirements. This 
Settlement Agreement is contingent on Respondents' demonstration to EPA's satisfaction that 
Respondents are qualitied to perform properly and promptly the actions set forth in this 
Scttlemcnt Agreement. I f  EPA disapproves in writing of any person's technical qualitications, 
Respondents shall notilL EPA of the dentity and qualifications o f t h e  replacements within 30 
days of the written notice. If EPA subsequently disapproves of the replacement, EPA reserves 
the right to terminate this Settlement Agreement and to conduct a complete RIIFS. and to seek 
reimbursement for costs and penalties from Respondents. During the course of the RI!FS, 
Respondents shall notify EPA in writing of any changes or additions in the personnel used to 
carry out such Work, providing their names. titles. and qualifications. EPA shall have the same 
right to disapprove changes and additions to personnel as it has hereunder regarding the initial 
notification. 

39. Within 5 days atier the Effective Date. Respondents shall designate a Project 
Coordinator who shall be responsible for administration of all actions by Respondents required 
hy this Settlement Agreement and shall submit to EPA the designated Project Coordinator's 
name. address. telephone number. and qualifications. To the greatest extent possible. the Prqject 
Coordinator shall be present on OU3 or readily available during OU3 Work. EPA retains the 
right to disapprove of the designated Project Coordinator. If EPA disapproves of the designated 
I'rqject Coordinator. Respondents shall retain a different Prqject Coordinator and shall notify 
llPA of that person's name. address. telephone number and qualitications within 14 days 
thllowing EPA's disapproval. Respondents shall have the right to change their Project 
Coordinator, subject to EPA's right to disapprove. Respondents shall notiii/ EPA 5 days before 
such o change is made. The initial notification may be made orally. but shall be promptly 
ti~llowcd by a written notification. Receipt by Respondents' Project Coordinator o fany  notice 
or  communication from EPA relating to this Settlement Agreemcnt shall constitute receipt by 
Rcspondcnts. Documents to be submitted to the Respondents shall be sent to Robert Mcdler. 
Rcmcdium Group. Inc.. 6401 Poplar Ave., Suite 301. Memphis. TN 381 19. 

10. IIPA has designated Bonita Lavelle of the Remedial Response Branch, Region 8. as 
its Project Coordinator. CPA hill notify Respondents of a change of' its designated Proirct 



Coordinator. Except as otherwise provided in this Settlement Agreement. Respondents shall 
direct a11 submissions required by this Settlement Agrecment to the Project Coordinator at EPA. 
IPK-SR. 1595 Wynkoop Street, Dcnver. CO, 80202. 

41. I<f'Ats Project Coordinator shall have the authority lawfully vested in a Remedial 
I'rnject Manager ("RPM") and On-Scene Coordinator ("OSC") by the NCP. In addition. EP./\'s 
Project Coordinator shall have the authority consistent with the NCP, to halt any Work required 
hy this Settlement Agreement, and to take any necessary response action when sihe determines 
that conditions at the Site may present an immediate endangerment to public healtli or welfare 
o r  the environment. The absence of the liPA Project Coordinator from the area under s r d y  
pursuant to this Settlement Agreement shall not he cause for the stoppage or delay of Work. 

42. EPA shall arrange for a qualified person to assist in its oversight and review of the  
conduct of the RIIFS. as required by Section 104(a) of CERC1.A. 42 L1.S.C. Section 060J(a). 
Such person shall have the authority to observe Work and make inquiries in the absence ofEP.4. 
hut not to ~ n o d i l i  the SOW or SAPs. 

I .  WORK TO BE PERFORMED 

4-3, Respondents shall conduct the RI/FS in accordance with the provisioris of this 
Settlement Agreement, the SOW, EPA-prepared SAPs. CERCLA, the NCP and EPA guidance. 
including, but not limited to the "Interim Final Guidance for Conducting Remedial 
Investigations and Feasibility Studies under CERCLA" (OSWER Directive # 93553-01, 
October I Y X X  or subsequently issued guidance). "Guidance for Data Useability in Risk 
.?ssessment" (OSWER Directive ftY-785.7-05. October 1990 or subsequently issued p idance) .  
and guidance refcrcnccd therein, and guidances referenced in the SOW and EPA-prepared 
SAl's. as may he amended or modified by EPA. The Remedial Investigation ("KI") shall consist 
olcollecting data to characterize site conditions at OU3. determining the nature and evtcnt of 
the contamination at or from OU3 and incorporating EPA's Baseline Risk Assessment. The 
F~ a :b' ~lrty ' Study ("FS") .shall determine and evaluate alternatives for remedial action to prevent. 
mitigate or otherwise respond to or  remedy the release or threatened release of  hazardous 
substances. pollutants. or contaminants at or from OU3. The alternatives evaluated must 
include. hut shall not he limited to. the range of alternatives described in the NCP. and shall 
include rcmcdial actions that utilize permanent solutions and alternative treatment technologies 
or resource recovery technologies to the maximum extent practicahle. In evaluating the 
dtcrnati\es. Respondents shall address the factors required to be taken into account by Section 
121 of CERCLA. 42 U.S.C. 9 9621. and Section 300.430(e) of the NCP. 40 C.F.R. 4 
300.430(e). All Work performed under this Settlement Agreement shall he in accordance with 
the schedules herein or established in the SOW, and in hull accordance with the standards. 
specilications, and other requirements of the SOW and EPA-prepared SAPs. as initially 
approved. prepared or modified by EPA. and as may he amended or modified hy EPA tiom time 
lo timc. In accordance with the schetlules established in this Settlement Agreement or in the 
SOU;. Respondents shall suhmit to EPA and the State 3 copies of all plans, reports and nther 





Work itself at any point, to seek reimbursement from Respondents, andlor to seek any other 
appropriate relict 

1.. Nothing in this Paragraph shall be construed to limit EPA's authority to 
require performance of further response actions at the Site. 

46. Off-Site Shiornent of Waste Material. Respondents shall, prior to any off-site 
shipment of Waste Material tiom the 01.13 to an out-of-state waste management hcility. 
provide written notification of such shipment of Waste Material to the appropriate state 
environmental official in the receiving facility's state and to EPA's Designated Prnject 
Coordinator. However. this notification requirement shall not apply to any off-site shipments 
when the total volunie of all such shipments will not exceed I0  cubic yards. 

a. Respondents shall include in the written notification the following 
inli~rmation: ( I ) the name and location ot'the facility to which the Waste Material is to be 
shipped: (2) the type and quantity of the Waste Material to be shipped: (3)  the expected 
schedule for Lhc shipment of the Waste Material; and (4) the method of transportation. 
Respondents shall notify the state in which the planned receiving facility is located of major 
changes in the shipment plan. such as a decision to ship the Waste Material to another thcility 
within the same state, or to a facility in another state. 

b. The identity of the receiving facility and state will he determined by 
Respondents following the award of the contract for the remedial investigation and feasihility 
study. Respondents shall provide the information required by ~ u b ~ a r a g r a p h  46.a and 4h.c as 
won  as prac~icable nfier the award of the contract and before the Waste Material is actually 
shipped 

c. Before shipping any hazardous substances, pollutants. or contaminants from 
O U i  to an off-site location. Respondents shall obtain EPA's certification that the proposed 
receiving facility is operating in compliance with the requirements of CERCLA Section 
1?1(d)(3). J2.1J.S.C. 4 06?.l(d)(?). and 40 C.F.R. 300.440. Respondents shall only send 
hazardous substances. pollutants. or contaminants from OU3 to an off-site hcility that coniplies 
with the requirements of the statutory provision and regulation cited in the preceding sentence. 

47. Meetings. Respondents shall make presentations at. and participate in. meetings at 
the request 01'EI'/Z during the initiation, conduct, and completion of the RIIFS. In addition to 
iliscussion of the technical aspects of the RIIFS, topics will include anticipated problems or new 
issues. Meetings will be scheduled at EPA's discretion. 

48. Prorress Reports. In addition to the plans. reports and other deliverables set forth in 
this Settlement Agreement. Respondents shall provide to EPA monthly progress reports by the 
15th day of the fnllowing month. At a minimum, with respect to the preceding month. these 
progress reports shall ( I  ) describe the actions which have been taken to cumply with this 



Settlement Agreement during that month. (2) include all results of sampling and tests and all 
other data received by Rcspondents, (3) describe Work planned for the next two months with 
schedules relating such Work to the overall project schedule for RI/FS completion. and (4)  
describe all problems encountered and any anticipated problen~s, any actual or anticipated 
delays. and solutions developed and implemented to address any actual or anticipated problenls 
or delays. Progress reports shall be sent to Bonita I m e l l e  at EPA, EPR-SR. 1595 Wynkoop 
Street. Denver. CO. 80702. 

49. l~merr?encv Response and Notification of Releases. 

a. In the event of any action or occurrence during performance o f the  Work 
which causes or threatens a release of Waste Material from the Site that constitutes an 
emergency situation or may present an immediate threat to public health or welfare or the 
environment. Respondents shall immediately take all appropriate action. Respondents shall take 
these actions in accordance with all applicable provisions of this Settlement Agreement, 
including, but not limited to. the Health and Safety Plan, in order to prevent. abate or minimize 
such release or endangerment caused or threatened by the release. Respondents shall also 
immediately notify the EI'A Project Coordinator or, in the event of hislher unavailability. the On 
Scene Coordinator ("OSC") or the National Response Center at (800) 424-8807 of the incident 
or Site conditions. In the event that Respondents fail to take appropriate response action as 
required by this Par~graph.  and EPA takes such action instead, Respondents shall reimburse 
EPA all costs of the response action not inconsistent with the NCP pursuant to Section XVIII 
(Payment of Response Costs). 

b. In addition. in the event of any release of a hazardous substance from Oll3. 
Rcspondents shall immediately notify the EPA Prqject Coordinator, the OSC and the National 
Kcsponse Center at (800) 424-8802. Respondents shall submit a written report to EPA within 7 
days ntier each release, setting forth the events that occurred and the measures taken or to be 
taken to mitigate any release or endangerment caused or threatened by the relcase and to prevent 
the reoccurrence of such a release. This reporting requirement is in addition to. and not in lieu 
of; reporting under Section 103(c) of CERCLA. 42 U.S.C. 5 9603(c). and Section 304 o l t h e  
t3mergency Planning and Community Right-To-Know Act of 1986, 42 C1.S.C. $ 11004, r l  . T L ' ~ .  

X. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS 

5 0 .  N i e r  review of any plan, report or other item that is required to be submitted Ibr 
approval pursuant to this Settlement Agreement. in a notice to Respondents EPA shall: ( a )  
:lpprovc. in whole or in part. the submission: ( b )  approve the submission upon specified 
conditions: ( c )  modify the submission to cure the deticiencies: (d) disapprove. in whole or in 
part. the submission, directing that Respondents modify the submission: or (e)  any combination 
ol'the above. However, EPA shall not modifi a submission without first providing Respondents 
: ~ t  least one notice of deliciency and an opportunity to cure within 15 days, except wherc to do 
so \vould cause serious disruption to the Work or where previous submission(s) have been 



disapproved due to material defects. 

5 1 .  In the event of approval. approval upon conditions. or modilication by EPA. 
pursuant to Paragraph 50. Respondents shall proceed to take any action req~iired by the plan, 
rcport or other deliverable, as approved or modified by EI'A subject only to their right to inwke  
the Dispute Resolution procedures set forth in Section XV (Dispute Resolution) with respect to 
the modifications or conditions made by EPA. Following EPA approval or modilication o f a  
submission or portion thereol; Respondents shall not thereafter alter or amend such submission 
or portion thereof unless directed by EPA. In the event that EPA niodities the submission to 
cure the deticiencies pursuant to Subparagraph 50(c) and the submission had a material defect. 
FPA retains the right to seek stipulated penalties, as provided in Section XVI (Stipulated 
Penalties). 

52. Rcsuhmission. 

a. llpon receipt o f a  notice of disapproval. Respondents shall. within I5 days or 
such longer time as specitied by EPA in such notice, correct the deficiencies and resubmit the 
plan. rcport. or other deliverable for approval. Any stipulated penalties applicable to the 
submission. as provided in Section XVI. shall accrue during the 15-day period or othe~wise 
specified period but shall not be payable ~lnless the resubmission is disapproved or modified due 
to a material defect as provided in Paragraphs 53 and 54. 

b Notwithstanding the receipt of a notice of disapproval. Respondents shall 
proceed to take any action r e q ~ ~ i r e d  by any non-deficient portion of the submission. unless 
otherwise directed by EPA. Implementation of any non-deficient portion o f a  submission shall 
not reliece Respondents of any liability for stipulated penalties under Section XVI (Stipulated 
Penalties). 

c. Respondents shall not proceed further with any subsequent activities or tasks 
until receiving EPA approval, approval on condition or modification of the following 
dcliverables: Drafi Remedial Investigation Repon and Draft Feasibility Study Report. While 
awaiting FiPA approval. approval on condition or modification of these deliverables. 
Kcspondents shall proceed with all other tasks and activities which may he conducted 
independently of these deliverables, in accordance with the schedule set forth under this 
Scttlenient Agreement. 

d. For all remaining deliverables not listed above in subparagraph 52.c.. 
Respondents shall proceed with all subsequent tasks, activities and deliverables without 
awaiting LPA approval on the submitted deliverable. EPA reserves the right to stop 
Respondents from proceeding further. either temporarily or permanently, on any task. activity or 
deliverable at any point during the RIIFS. 

53. 1FIfPA disapproves a resubmitted plan. report or other deliverable. or portion 



thereol', EPA may again direct Respondents to correct the deficiencies. EPA shall also retain the 
right to modify or develop the plan, report or other deliverable. Respondents shall implement 
any such p1311, report, or deliverable as corrected, modified or developed by EPA. subject only 
to Respondcnts' right to invoke the procedures set forth in Section XV (Dispute ~ e s o l u t i o n ) .  

54. If upon resubmission. a plan, report. or other deliverable is disapproved or modified 
by EPA due to a material dckct .  Respondents shall be deemed to have failed to suhmit such 
plan. report, or other deliverable timely and adequately unless Respondents invoke the dispute 
~rcsolution procedures in accordance with Section X V  (Dispute Resolution) and W A ' s  action is 
revoked or substantially modified pursuant to a Dispute Resolution decision issued by EPA or 
superceded by an agreement reached pursuant to that Section. The provisions of Section XV 
(Dispute Resolution) and Section XVI (Stipulated Penalties) shall govern the implementation of 
the Work and accrual and payment of any stipulated penalties during Dispute Resolution. If 
IlPA's disapproval or modification is not otherwise revoked, substantially modified or 
superceded as a result of a decision or agreement reached pursuant to the Dispute Resolution 
process sel forth in Section XV. stipulated penalties shall accrue for such violation from the date 
on which the initial submission was originally required, as provided in Section XVI. 

55. In the event that EPA takes over some of the tasks. but not the preparation of'the RI 
Report or the FS Report. Respondents shall incorporate and integrate informat~on supplied by 
[:PA into the final reports. 

6 .  All plans. reports, and other deliverables submitted to EPA under this Settlement 
Agreement shall. upon approval or moditication by EPA. be incorporated into and enlhrceable 
under this Settlement Agreement. In the event EPA approves or modifies a portion of a plan. 
report. or other deliverable submitted to EPA under this Settlement Agreement, thc approved or 
modified portion shall be incorporated into and enforceable under this Settlement Agreement. 

57. Ncither failure of EPA to expressly approve or disapprove of Respondents' 
submissions within n specified time period. nor the absence of comments. shall be construed as 
approval by EPA. Whether or not EPA gives express approval for Respondents' deliverables, 
Respondents are responsible fbr preparing deliverables acceptable to EPA. 

XI. QllALlTY ASSURANCE, SAMPLING, AND ACCESS T O  INFORMATION 

58. Qualitv Assurance. Respondents shall assure that Work performed. samples taken 
and analyses conducted conlbrm to the requirements of the SOW and EPA-prepared SAPS. the 
QAI'P and guidances identilied therein. Respondents will assure that field personnel used by 
Respondents are properly trained in the use of field equipment and in chain of custody 
procedures. Respondents shall only use laboratories which have a documented quality system 
[lint complies with "EPA Requirements for Quality Management Plans (QAIK-2)" (EP.4/74O/B- 
01 1002. March 7001) or equivalent documentation as determined by EPA. 



59. Sampling. 

a. All results of sampling. tests, modeling or other data (including raw data) 
generated by Respondents, or on Respondents' behalf. during the period that this Settlement 
Agreement is efkctive. shall be submitted to EPA in the next monthly progress report as 
described in Paragraph 48 of this Settlement Agreement. EPA will make available to 
Respondents validated data generated by E P 4  unless it is exempt from disclosure by any t'edernl 
or stale law or regulation. 

b. Ilespondents shall wrbally notily EPA and the State at least 7 days prior to 
conducting signiticant field events as described in the SOW and EPA-prepared SAPS. At lcP.4 '~  
verbal or written request. or the request of EPA's oversight assistant. Respondents shall allow 
split or duplicate samples to be taken by EPA (and its authorized representatives) or the State of 
any samples collected in implementing this Settlement Agreement. All split samples of 
liespondents shall be analyzed by the methods identified in the QAPP. 

60. Access to Information 

a. Respondents shall. sub.ject to subparagraph c. below, provide to EPA and the 
State, upon request. copies of all documents and information within their possession or control 
or that of their contractors or agents relating to activities at OU3 of the Site or to the 
implementation of th is  Settlement Agreement, including, but not limited to, sampling, analysis. 
chain of custody records, manifests, trucking logs. receipts. reports, sample traffic routing. 
correspondence, o r  other documents or information related to the Work. Respondents shall also 
make available to EPA and the State, at reasonable times and with reasonable notice. for 
purposes of investigation. information gathering. or testimony, their employees. agents. or 
rcprcsentativcs with knowledge of relevant facts concerning the performance of the  Work. 

h. Respondents may assert business confidentiality claims covering part or all of 
11ic documcnts or  intbrmatiou submitted to EPA and the State under this Settlement ~Zgreemcnt 
to the extent permitted by and in accorciance with Section 104(e)(7) of CERCLA. 42 l!.S.C. \' 
0604(e)(7). and 40 C.F.R. 4 ?-.203(h). Documents or information determined to be contidential 
by EPA will be afforded the protection specified in 40 C.F.R. Part 2. Subpart B. If no claim of 
confidentiality accompanies documents o r  information when i t  is submitted to EPA and the 
State. or if EPA has notitied Respondents that the documents or information are not confidential 
under the standards of Section 104(e)(7) of CERCLA or 40 C.F.R. Part 2. Subpart B, the public 
may be given access to such docunlents or information without further notice to Respondents. 
Respondents shall segregate and clearly identifii all documents or information submitted under 
h i s  Settlement Agreement for which Respondents assert business confidentiality claims. 



c. Respondents may assert that certain documents, records and other information 
are privileged under the attorney-client privilege or any other privilege recognized hy federal 
law. If the Respondents assert such a privilege in lieu of providing documents. they shall 
provide EPA and the State with the following: 1 )  the title of the document. record. or 
inlimnation: 2 )  the date of the document, record, or information; 3) the name and title o r t h e  
author of the  document, record, or information; 4) the name and title of each addressee and 
recipient: 5 )  a description of the contents of the document. record, or information: and 6 )  the 
privilege asserted hy Respondents. flowever, no documents, reports or other information 
crcatcd or gcneratcd pursuant to the requirements of this Settlement Agreement shall hc 
withheld on the grounds that they are privileged. 

d. No claim ofconfidentiality shall be made with respect to any data. including. 
hut not limited to. all sampling. analytical. monitoring, hydrogeologic, scientific, chemical. or 
cngincering data. or any other documents or infor~nation evidencing conditions at or around the 
Site. 

61. In cntering into this Settlement Agreement, Rcspondents, only for purposes of 
response actions at 01!3. agree not to object to any data gathered. generated, or evaluated by 
EI'A. the State or Respondents in the performance or oversight of the Work that has bcen 
verilied according to the quality assuranceiq~~ality control ("Q.4IQC") procedures required by 
the Settlement Agreement, the SOW. any EPA-approved Workplans or EPA-prepared SAPS. If 
Rcspondents ohjcct to any other data relating to the RIIFS, Respondents shall submit to EPA a 
report that specilically identifies and explains its objections, describes the acceptable uses of the 
data. if any. and identities any limitations to the use of the data. The report must be submitted 
to EPA within I5 days oi'the monthly progress report containing the data. 

XI1. SITE ACCESS 

02. Ifthu Site, or any other property where access is needed to implement this 
Scttlcmenc Agrctment, is owned or controllcd by any of Rcspondents, such Respondents shall. 
commencing on the Efkctive Date. provide EPA. the State and their representatives, including 
contractors. with access at all reasonable times to the Site, or such other property, for the 
purpose of conducting any activity related to this Settlement Agreement. 

63. Notwithstanding any provision of this Settlement Agreement. EP.4 and the State 
retain all ol'their access authorities and rights. including enforcement authorities related thereto. 
under CERC'1.A. RC'R.4. and any other applicable statutes or regulations. 

XIII. COMPLIANCE WITH OTHER LAWS 

64. Respondents shall comply with all applicable local. state and federal laws and 
regulations when performing the RIJFS. No local, state. or federal permit shall be required for 
any portion of any action conducted entirely on-site, including studies. if the action is sclectcd 
and ccwried uut in compliance with Section 121 of CERCLA, 42 U.S.C. 5 9621. Where any 



portion of the Work is to be conducted off-site and requires a federal or state permlt or approtal. 
licspondents shall submit timely and complete applications and take all other actions necessary 
to obtain and to co~nply  w ~ t h  all such permits or approvals. This Settlement Agreement is not. 
and shall not he construed to he, a pennit issued pursuant to any federal or state statute or 
regulation. 

XIV. RETENTION OF RECORDS 

65. During the pendency of this Settlement Agreement and for a minimum of 10 years 
alier commencement of construction of any remedial action, each Respondent shall preserve and 
retain all non-identical copies of documents. records. and other information ( i n c l ~ ~ d i n g  
doc~~nients.  records. or other information in electronic form) now in its possession or control or 
wliicli conic into its possession or control that relate in any manner to the performance o f thc  
U'ork or thc liability of any person under CERCLA with respect to thc Site, regardless ofany 
corporate retention policy to the contrary. IJntil 10 years after cornmencemcnt of construction 
of any remedial action. Respondents shall also instruct their contractors and agents to preserve 
all documents, records. and other information of whatever kind. nature or description relating to 
pcrlormance of the Work. 

66. At the conclusion of this document retention period. Respondents shall notify EI'A 
at least 90 days prior to the destruction of any such documents, records or other information. 
and. upon request by EPA. Respondents shall deliver any such documents, records. or other 
inl'ormation to EPA. Respondents may assert that certain documents. recnrds. and other 
information are privileged under the attomcy-client privilege or any other privilege recognized 
hy federal law. If Respondents assert such a privilege, they shall provide EPA with the 
following: I ) thc title o f  the document. record. or other information; 2 )  the date of the 
document. record, or other information; 3 )  the name and title of the author of the docu~iicnt. 
record. or other information; 4)  the name and title of each addressee and recipient: 5 )  a 
~lcscription o f the  subiect o f  the document. record. or other information: and 6 )  the privilege 
asserted by Respondents. Ilowever. no documents, records or other information created or 
generated pursuant to the requirements of this Settlement Agreement shall he withheld on the 
grounds that they are privileged. 

(17. Each Respondent hereby certifies individually that to the hest ot' its knowledge and 
hcliel: atier thorough inquiry. it has not altered. mutilated. discarded, destroyed or otherwise 
disposed of any records. documents or other information (other than identical copies) relating to 
its potential liahility regarding the Site since notitication of potential liability by EPA or the 
tiling of suit against it regarding the Site and that it has fully complied with any and all EPA 
requests for intbrmation pursuant to Sections 104(e) and 122(e) of CERCI.4. 42 1J.S.C. $ $  
0004(c) and 9612(e). and Section 3007 of RCRA, 42 U.S.C. $ 6937. 



XV. DISPUTE RESOLUTION 

68.  Unless otherwise expressly provided for in this Settlement Agreement, the dispute 
resolution procedures of'this Section shall be the exclusive mechanism for resolving disputes 
arising under thls Settlement Agreement. The Parties shall attempt to resolve any disagreements 
concerning this Scttlcnicnt Agreement expeditiously and informally. 

6 If Respondents object to any EPA action taken pursuant to this Settlement 
.Agreement. including billings for Future Response Costs, they shall notit) EPA in writing of' 
their oh.jcction(s) within 5 days of such action, unless the objection(s) haslhave been resolved 
informally. EPjZ and Respondents shall have 20 days from EPA's receipt ol' Respondents' 
written objection(s) to resolve the dispute (the "Negotiation Period"). The Negotiation Period 
may he extended at the sole discretion of EPA. Such extension may be granted verbally but 
must be conlirmed in writing. 

70. Any agreement rcached by the Parties pursuant to this Section shall be in writing 
and shall. upon s igna t~~re  by the Parties. be incorporated into and become an enforceable part of 
this Settlement .Agreement. If the Parties are unable to reach an agreement within the 
Negotiation Period. Respondents shall be afforded the opportunity to present their position to an 
I.IPA ~nanagement official at the Assistant Regional Administrator level or higher. who will then 
issue 3 written decision, which will be provided to Respondents. EPA's decision shall be 
incorporated into and become an enforceable part of this Settlement Agreement. Respondents' 
obligations ~ ~ n d e r  this Settlement Agreement shall not be tolled by submission of any ohiection 
tbr dispute resolution under this Section, unless EPA determines pursuant to the dispute 
resolution process that the obligation was inappropriate. Following resolution of the dispute. as 
provided by this Section. Respondents shall f ~ ~ l f i l l  the requirement that was the suh;ect o f thc  
~lispute in accordance ~vi th  the agreement reached or with EPA's decision. whichever occurs. 
and regardless of whether Respondents agree with the decision. 

XVI. STIPULATED PENALTIES 

71. Respondents shall be liahle to EPA for stipulated penalties in the amounts set forth 
in Paragraph 72 for Ihilure to comply with any of the requirements of this Settlement 
Agreement specified below unless excused under Section XVII (Force Maieure). "('ompliance" 
by Respondents shall include completion of the Work under this Settlement Agrcemcnt or any 
activities contemplateti under any SOW and EPA-prepared SAPS or other plan approved undcr 
this Settlement Agreement identified below, in accordance with all applicable requirements of 
law. this Settlement Agreement. the SOW. and any plans or other documents approved by EPA 
pursuant to this Settlement Agreement and within the specified time schedules established by 
and approved ~ ~ n d e r  this Settlement Agreement. 



72. Stinulated Penaltv Amounts 

The following stipulated penalties shall accrue per day for any noncompliance 
with this Settlement Agreement or the SOW and EPA-prepared SAPS: 

Penaltv Per Violation Per Dav Period of Noncomaliance 

$ 5 0  1 " through 1 4Ih day 

$ 1 0 0  15"' through Wh day 

% .37.500 3 I "  day and beyond 

7 3 .  In the event that EPA assumes performance of a portion or all of the Work pursuant 
lo Paragraph 00 of Section XX (Reservation of Rights by EPA). Respondents shall be liable for 
a stipulated penalty in the amount of$?50.000. 

74. All penalties shall begin to accrue on the day after the complete performance is due 
or the day a violation occurs, and shall continue to accrue through the final day of the correction 
ol'the noncompliance or completion of the activity. However. stipulated penalties shall not 
accrue: ( 1  ) with respect to a deficient submission under Section X (EPA Approval of Plans and 
Other Submissions). during the period, if any. beginning on the 31" day atler EPA's receipt of  
such submission until the date that EPA notilies Respondents of any deficiency: and (7)  with 
respect to a decision by the EPA Management Official designated in Paragraph 70 of Section 
S V  (Dispute Resolution). during the period, if any, beginning on the 71st day after the 
Negotiation Period begins ~mtil  the date that the EP.4 Management Official issues a final 
decision regarding such dispute. Nothing herein shall prevent the sinlultaneous accrual of 
separate penalties for separate violations of this Settlement Agreement. 

75. Following EPA's determination that Respondents have failed to compl) with a 
requirement of this Settlement Agreement. EPA may give Respondents written notitication of 
 he same and descrihe the noncompliance. EPA may send Respondents a written demand for 
the payment of the penalties. However, penalties shall accrue as provided in the preceding 
I'aragraph regardless of whether EPA has notified Respondents of a violation. 

76. ,411 penaltics accruing under this Section shall be due and payable to ['PA within 30 
days of Respondents' receipt from EPA of a demand for payment of the penalties. unless 
Respondents invoke the dispute resolution procedures under Section XV (Dispute Resolution). 
I'aynient and notice of payment shall be made in accordance with the requirements of 
I'aragraphs 84b. and c. 

77. The payment of penalties shall not alter in any way Respondents' obligation to 
complete performance of the Work required under this Settlement Agreement. 



78. Penalties shall continue to accrue as provided in Paragraph 74 during any dispute 
resolution period, but need not be paid until 15 days a f c r  the dispute is resolved by agreement 
or by receipt o f t P A ' s  decision. 

79. If Respondents fail to pay stipulated penalties when due. EPA may institute 
proceedings to collect the penalties. as well as Interest. Respondents shall pay Interest on thr  
unpaid balance. which shall begin to accrue on the date of demand made pursuant to Paragraph 
76. 

80. Nothing in this Settlement Agreement shall be construed as prohibiting. altering, or 
in any way limiting the ability of EPA to seek any other remedies or sanctions available by 
virtue of Respondents' violation of this Settlement Agreement or of the statutes and regulations 
upon \vhich i t  is based. including, but not limited to, penalties pursuant to Section I Z ( 1 )  of 
C'ERCIA. 32 U.S.C. $ 962?(1). and punitive damages pursuant to Section 107(c)(3) of 
C'ER('I.,\. 32 L1.S.C. 0607(c)(3). Provided. however, that EI'A shall not seek civil penalties 
pursuant to Section 122.(1) ot'CERCLA or punitive damages pursuant to Section 107(c)(3) of 
C'tRCLA lilr any violation for which a stipulated penalty is provided herein. except in the case 
of willful violation of this Settlement Agreement or in the event that EPA assumes perlbrmance 
i ~ f a  portion or cr l l  o f the  Work pursuant to Section XX (Reservation of Rights by EPA). 
Paragraph W. Notwithstanding any other provision of this Section. EPA may. in its 
unreviewahle discretion. waive any portion of stipulated penalties that have accrued pursuant to 
this Settlement Agreement. 

XVII. FORCE M.4JEURE 

8 1 .  Respondents agree to perform all requirements of'this Settlement Agrecmcnt within 
rhe time limits established under this Settlement Agreement. unless the pertbrmance is delayed 
hy n,forc.c rmrj~,we. For purposes of this Settlement Agreemcnt.fi,rcc mt~jurtrc, is dclinrd as any 
wen t  arising liom causes beyond the control oTRespondcnts or of any entity controlled by 
liespondents. including but not limited to their contractors and subcontractors. which delays or 
prevents performcince of any obligation under this Settlement Agreement despite Respondents' 
hest ellbrts ro fultill the obligation. 1:'orcu twjeltre does not include financial inability to 
coniplcrc the Work or increased cost of performance. 

82.. If any event occurs or has occurred that may delay the performance of any obligation 
under this Settlement Agreement, whether or not caused by a,force nzc~jerrru event. Respondents 
.;hall notify EPA orally within two days of when Respondents first knew that the event  night 
cause a delay. Within three days thereatier. Respondents shall provide to EPA in writing an 
esplonation and description of the reasons for the delay; the anticipated duration of the delay: all 
actions taken or to be taken to prevent or minimize the delay; a schedule for implementation of 
any measures to be taken to prevent or mitigate the delay or the effect of the delay: 
Rcspondcnts' rationale for attributing such delay to afflrce tmrjeure event ifthey intend to assert 
such a claini; and a statement as to whether, in the opinion of Respondents, such event may 



cause or contribute to an endangerment to public health. welfare or the environment. Failure to 
comply with the above requirements shall preclude Respondents from asserting any claim of 
/~ ITLV n1trjrw.e for that event for the period of time of such failure to comply and for any 
additional delay caused by such failure. 

83. If EPA agrees that the delay or anticipated delay is attributable tocr j i~rcr  nrtrjcrrw 
event. the time for performance of the obligations under this Settlement Agrcemcnt that are 
nlf'ccted by the force tntrjerrw event will be extended by EPA for such time as is necessary to 
complete those obligations. An extension of the time for performance of the obligations 
al'f'ectcd hy the force m ~ ~ j e ~ i r e  event shall not, of itself. extend the time for performance of any 
other obligation. If EPA does not agree that the delay or anticipated delay has been or will be 
caused hy a f i~rce  nrtrjr~ire event. EPA will notify Respondents in writing of' its decision. If EPA 
agrees that the delay is attributable to afiwce mujc,~rr.e event. EPA will notify Respondents in 
writing of the length of the extension, if any. for performance o f the  obligations afkcted by the 
fi~i.cc w r j r w c ~  event. 

XVIII. PAYMENT OF RESPONSE COSTS 

84. Pavments of Future Resoonse Costs. 

a. Respondents shall pay EPA all Future Response Costs that are not 
inconsistent with the NCP that are incurred by EPA in performing RliFS activities either on or 
with respect to 0113. On a periodic basis, EPA will send Respondents a hill requiring payment 
that includes a standard Regionally-prepared cost summary. which includes direct and indirect 
costs incurred by EPA and its contractors. Respondents shall make all payments within 30 davs 
ofreceipt of each bill requiring payment, except as otherwise provided in Paragraph 86 of this 
Settlement Agreement. 

b. Respondents shall make all payments required by this Paragraph hy a certified 
or cashier's check or checks or by wire transfer(s) made payable to "EPA Ilazardous Substance 
Superfund" and shall include their name and address and the EPA Site!Spill ID number 08RC. 
Ilcspc~ndents shall send the paynient(s) as indicated below: 

For ccrtitied or cashier's checks. payment must be received by I 1 :00 AM Eastern r i m e  
tbr same day credit and should be Ihrwarded to one of the following addresses: 

Regular Mail: 
Mellon Rank 
Attn: Superfund Accounting 
1,ockbox 360859 
Pittsburgh. PA 1525 1-6859 



Express Mail: 
Environmental Protection Agency 360859 
Mellon Client Service Center Rm 154-0670 
500 Ross Street 
Pittsburgh. PA 15262-0001 

For wire transfers, payment must be sent directly to the Federal Reserve Bank in Neu 
Yorh City with the following information: 

Federal Reserve Rank of New York 
ABA = 071030004 
Account = 680 10717 
SWIFT address = FRNYUS33 
33 Liberty Street 
New York NY 10045 
Field Tag 4700 of the  Fedwire message should read "D 68010727 

Environmental Protection Agency" 

ACII (also known as REX or remittance express) 

Automated Clearinghouse (ACH) for receiving US currency 
PNC I3ank 
:IRA = 051036706 
F.nvironmental Protection Agency 
Account 3 10006 
CTX Format 
Transaction Code 27 - checking 
808 1 7Ih Street NW 
Washington DC 70074 
('ontact = .lcssie White 301-887-6548 

c.  At the time of payment. Respondents shall send notice that payment has been 
made to ticlcey Land. Cost Recovery Program Manager. ENF-RC, 1545 Wynkoop Street. 
Iknver.  C'O 80202 and to Dana Anderson. U.S. EPA. 26 W. Martin Luther King Drive. 
Attention: FIN.4NCE. MS: NWD, Cincinnati. Ohio 45268 (E-mail ( to both): 
andcrson.dana:itepa.gov and AcctsReceivable.CINWDiiir,cpa,gov). - 

d. The total amount to be paid by Respondents pursuant to Paragraph 84 shall he 
deposited in the Libby .4sbestos Site - 0 U 3  Special Account within the EPA I-iazardous 
Suhstance Superfund to be retained and used to conduct or finance response actions at or in 
connection with 01.13 of the Site. or lo be transferred by EPA to a sitewide special account or 
the EPA Haz.ardous Substance Superfund. 



8 5 .  If Respondents do not pay Future Response Costs within 30 days of Respondents' 
receipt of a hill, Respondents shall pay Interest on the unpaid balance of Future Response Costs. 
respectively. 'The Interest on unpaid F u t ~ ~ r e  Response Costs shall begin to accrue on the date of 
the hill and shall continue to accrue until the date of payment. If EPA receives a partial 
payment. Interest shall accrue on any unpaid balance. Payments of Interest made under this 
Paragraph shall be in addition to such other remedies or sanctions available to the United States 
hy virtue of Respondents' failure to make timely payments under this Section, including hut not 
limited to. payments of stipulated penalties pursuant to Section XVI. Respondents shill1 make 
all payments required by this Paragraph in the manner described in Paragraph 84. 

86. Respondents may contest payment of any Future Response Costs under Paragraph 
X3 if they determine that EPA has made an accounting error or if they believe EPA incurred 
excess costs as a direct result of an EPA action that was inconsistent with the NCP. Such 
d jec t ion  shall he made in writing within 30 days of receipt o f the  bill and must be sent to the 
KP,2 Project Coordinator. Any such objection shall specifically identi@ the contested Future 
Response Costs and the basis for objection. In the event of an objection. Respondents shall 
~ \ i th in  the 30 day period pay all uncontested Futurc Response Costs to EPA in the manner 
described in Paragraph 84. Simultaneously. Respondents shall establish an interest-hearing 
escrow account in a tkderally-insured bank duly chartered in the State of Montana and remit to 
that escrow account funds equivalent to the amount of the contested Future Response Costs. 
Respondents shall send to the EPA Projcct Coordinator a copy of the transmittal letter and check 
paying the uncontested Future Response Costs. and a copy of the correspondence that 
establishes and funds the escrow account, including, but not limited to. information containing 
the identity of the hank and bank account under which the escrow account is cstablishcd as well 
as a hank statement showing the initial balance of the escrow account. Simultaneously with 
establishment of the escrow account, Respondents shall initiate the Dispute Resolution 
procedures in Section XV (Dispute Resolution). If EPA prevails in the dispute. within 5 days of 
the resolution o f the  dispute, Respondents shall pay the sums due (with accrued interest) to EPA 
in the manner described in Paragraph 84. If Respondents prevail concerning any aspect of the 
contested costs. liespondents shall pay that portion of the costs (plus associated accrued intcrest) 
tbr which they did not prevail to EPA in the manner described in Paragraph 84. Respondents 
shall be disbursed any balance oFthe escrow account. The dispute resolution proceclures set 
tixth in this Paragraph in conjunction with the procedures set forth in Section XV ( D i s p ~ ~ t e  
Resolution) shall be the exclusive mechanisms for resolving disputes regarding Respondents' 
obligation to rcimhurse EPA for its Future Response Costs. 

XiX. COVENANT NOT TO SUE RY EPA 

87. In consideration of the actions that will be performed and the payments that will be 
made by Respondents under the terms of this Settlement Agreement, and except as otherwise 
specifically provided in this Settlement Agreement, EPA covenants not to sue or to take 
administrative action against Respondents pursuant to Sections 106 and 107(a) of CF:RC'I.A. 42 
U.S.C. $ 5  9606 and ')607(a). for the U'ork performed under this Settlement .4greement and 
Future Response Costs. This covenant not to sue shall take effect upon the Elftctive Date and is 



conditioned upon the complete and satisfactory performance by Respondents of all obligations 
under this Settlement Agreement, including, but not limited to, payment of Future Response 
Costs pursuant to Section XVIII. This covenant not to sue extends only to Respondents and 
does not extend to any other person. 

XX. RESERVATIONS OF RIGHTS BY EPA 

88. Except as specifically provided in this Settlement Agreement. nothing herein shall 
limit the power and authority of EPA or the United States to take, direct, or order a11 actions 
necessary to protect public health. wellare, or the environment or to prevent, abate, or minimize 
an actual or threatened release of hazardous substances. pollutants or contaminants, or 
hazardous or solid waste on. at. or tiom OU3. Further, nothing herein shall prevent EPA lion1 
seeking legal or equitable relief to enforce the terms of this Settlement Agreement, from taking 
other legal or equitable action as it deems appropriate and necessary, or from requiring 
Respondents in the future to perform additional activities pursuant to CERCLA or any other 
applicable Inw. 

9 The covenant not to sue set forth in Section XIX above does not pertain to any 
matters other than those expressly identified therein. EPA reserves. and this Settlement 
Agreement is without prejudice to, all rights against Respondents with respect to all other 
matters, including, but not limited to: 

a. claims based on a hilure by Respondents to meet a requirement o f  this 
Settlement ilgreement: 

h. liability for costs not included within the definition of Future Response Costs: 

c. liability for performance of response actions other than the Work: 

d. criminal liability: 

e. liability for damages for injury to, destruction of, or loss o f  natural resources. 
.tnd I'or the costs of any natural resource damage assessments: 

1'. liability arising from the past, present, or future disposal. release or threat of 
release ol'b'aste Materials outside of OCI3 of the Site: and 

g. liability for costs incurred or to be incurred by the Agency for Toxic 
Substances and Disease Registry related to the Site. 

0 0  Work Takeover. In the event EPA determines that Respondents have ceased 
implementation of any portion of the Work, are seriously or repeatedly deficient or late in their 
performance of the  Work, or are implementing the Work in a manner ~vhich may cause an 
cnhngcrment to human health or the environment, EPA may assume the performance ot'all or 



any portion of the Work as EPA determines necessary. Respondents may invoke the procedures 
set foah in Section XV (Dispute Resolution) to dispute EPA's determination that takeover of 
the Work is warranted under this Paragraph. Costs incurred by EPA in performing the Work 
pursuant to this Paragraph shall be considered Future Response Costs that Respondents shall 
pay pursuant to Section XVIII (Payment of Response Costs). Notwithstanding any other 
provision ot'this Settlement Agreement. EPA retains all authority and reserves all rights lo take 
any and all response actions authorized by law. 

XXI. COVENANT NOT TO SUE BY RESPONDENTS 

I Respondents covenant not to sue and agree not to assert any claims or causcs of 
action against the United States. or its contractors or employees. with respect to the Work. 
lruture Response Costs. or this Settlement Agreement, including, but not limited to: 

a. any direct or indirect claim for reimbursement from the Ilazardous Substance 
Superfund established by 1 6  IJ.S.C. 4 9507, based on Sections 106(b)(2). 107. 1 1  I .  112. or 113 
ofC3F.RCLA. 42 lJ.S.C. $ 9  9606(b)(2). 9607,961 I .  9612, or 9613. or any other provision of 
1a\v: 

h. any claim arising out of the Work or arising out of the response actions for 
which the Future Response Costs have or w ~ l l  be incurred. including any claim under the United 
States Constitution, the [State] Constitution. the Tucker Act. 28 U.S.C. $ 1491. the Equal 
Access to Justice Act. 1 8  U.S.C. 4 2412, as amended, or at common law; or 

c. any claim against the United States pursuant to Sections 107 and 1 13 of 
C'ERCLA, 42 1J.S.C. $ 5  9607 and 9613, relating to the Work or payment of Future Rcqponse 
c30sts, 

2 These covenants not to sue shall not apply in the event the I!nited States brings a 
cause of action or issues an order pursuant to the reservations set tbrth in Paragraphs 89 (b). ( c ) .  
and ( e )  - ( g ) ,  hut only to the extent that Respondents' claims arise from the same response 
action. response costs, or dar~iages that the United States is seeking pursuant to the applicable 
rcservntion. 

9.1. Nothing in this Agreement shall be deemed to constitute approval or 
preauthorization o f a  claim within the meaning of Section 1 1  1 of CERCLA. 42 I1.S.C. 5 Oh1 I 
or 40 C.F.R. $ .300.700(d). 

XXII. OTHER CLAIMS 

94. By issuance of th is  Settlement Agreement, the United States and EPA assume no 
liability for  injuries or damages to persons or property resulting from any acts or omissions of 
Respondents. 



95. Except as evpressly provided in Section X1X (Covenant Not to Sue by EPA), 
nothing in this Settlement Agreement constitutes a satisfaction of or release from :my claim or 
cause of'action against Respondents or any person not a party to this Settlement Agreement, for 
m y  liability such person may have under CERCLA, other statutes. or common law, including 
hut not limited to any claims of the United States for costs. damages and interest under Sections 
106 and 107 of CERCLA, 47 U.S.C. ,C$9h06 and 9607. 

96. No action or decision by EPA pursuant to this Settlement Agreement shall give rise 
to any right to judicial review except as set forth in Section 1 I3(h) of CERCLA. 42 1J.S.C. rj 
061 3(h). 

XXIII. CONTRIRUTION 

07. a. The Parties agree that this Settlement Agreement constitutes an administrative 
settlement for purposes of Section 113(f)(2) of CERCLA, 42 U.S.C. S 961 3(t)(2). and that 
Respondents are entitlcd, as of the Effective Date, to protection from contribution actions or 
claims as provided by Sections 113(t)(7) and 122(h)(4) of CERCLA. 42 U.S.C. 3s 9613(t1(7) 
and 0072(h)(4). for .'matters addressed" in this Settlement Agreement. The "matters addressed" 
in this Settlement Agreement are the Work, Past Response Costs, and Future Response Costs. 

h. The Parties agree that this Settlement Agreement constitutes an admmistrat~ve 
.\ettlc.ment h r  purposes of Section 113(t)(3)(B) of CERCLA, 47 U.S.C. $ 9613(1)(3)(B), 
pursuant to which Respondents have. as of the Effective Date. resolved their liability to the 
llnited States for the Work and F u t ~ ~ r e  Response Costs. 

c. Nothing in this Settlement Agreement precludes the United States or 
Respondents horn asserting any claims, causes of action. or demands for indemnification, 
contrib~~tion.  or cost recovery against any person not parties to this Settlement Agreement. 
Nothing hcl-cin diminishes the right of the  United States. pursuant to Sections 1 1  3 ( f ) ( 2 )  and ( 3 )  
ol'CERCL.4. 42 1I.S.C. 0613(1)(2)-(3). to pursue any such persons to obtain additional rcsponse 
costs or response action and to enter into settlements that give rise to contribution protection 
pursuant to Section 1 1  3(f)(2). 

XXIV. INDEMNIFICATION 

X .  Respondents shall indemnify. save and hold harmless the United States. its ollicials. 
agents, contractors. subcontractors, employees and representatives from any and all claims or 
causes of action arising from. or on account of negligent or other wrongful acts or omissions of 
Respondents. their oflicers. directors, employecs, agents, contractors. or subcontractors. in 
carrying out actions pursuant to this Settlement Agreement. In addition. Respondents agree to 
pay the United States all costs incurred by the United States. including but not limited to 
attorneys fees and other expenses of litigation and settlement. arising from or on account of  
claims made against the United States based on negligent or other \vrongful acts or omissions of 
licspondents. their ofticers. directors. employers, agents, contractors. subcontractors and any 



persons acting on their behalf or under their control, in carrying out activities pursuant to this 
Settlement Agreement. 'The United States shall not be held out as a party to any contract entered 
into by or on behalf of Respondents in carrying out activities pursuant to this Settlcment 
Agreement. Neither Respondents nor any such contractor shall be considered an agent of the 
1-inited States. 

99. The linited States shall give Rcspondents notice of any claim for which the llnited 
States plans to seek indemnification pursuant to this Section and shall consult with Respondents 
prior to settling such claim. 

100. Respontlcnts waive all claims against the United States for damages or 
reimbursement or Ibr set-off of any payments made or to be made to the llnited States. arising 
l'rom or on account of any contract, agreement, or arrangement between any one or more of 
Respondents and any person for performance of Work on or relating to 01.13. In addition. 
Respondents shall indemnify and hold harmless the llnited States with respect to any and all 
claims Ibr damages or reimbursement arising from or on account of any contract, agreement. or 
arrangement between any one or more of Respondents and any person for performance of Work 
on or relating to OU3. 

SXV. INSURANCE 

101. At least 7 days prior to commencing any OU3 Work under this Settlement 
Agreement. Respondents shall secure, and shall maintain for the duration of this Settlement 
Agree~nent, comprehensive general liability insurance and automobile insurance with limits of' 
one million dollars, combined single limit, naming the EPA as an additional insured. Within 
the s a n e  period, Respcindents shall provide EPA with certificates of such insurance and a copy 
of cach insurance policy. Respondents shall submit such certificates and copies of policies cach 
year on the anniversary of the Effective Date. In addition. for the duration of the Settlement 
Agreemcnt. Respondents shall satisfy. or shall ensure that their contractors or subcontractors 
satisfy. all applicable laws and regulations regarding the provision of worker's compensation 
insurance thrall persons perfbrming the Work on behalf of Respondents in fi~rtherance ol'this 
Settlement Agreement. 11' Respondents demonstrate by evidence satisfactory to EP.4 that any 
contKict(ir or subc~ntractor maintains insurance equivalent to that described above. or insurance 
covering some or all of the same risks hut in an equal or lesser amount. then Respondents need 
provide only that portion o f the  insurance described above which is not maintained hy such 
cont~i~ctor  or subcontr:~ctor. 

SSVI .  INTECRATION/APPENDICES 

0 'This Settlement Agreement and its appendices and any deliverables. technical 
memoranda. specifications. schedules, documents. plans. reports (other than progress reports). 
rtc, that will he developed pursuant to this Settlement Agreement and become incorporated into 
and enforceable under this Settlement Agreement constitute the final. complete and exclusive 
agreement and understanding among the Parties with respect to the settlement embodied in this 



Settlement Agreement. The parties acknowledge that there are no representations. agreements 
nr understandings relating to the settlement other than those expressly contained in this 
Settlement Agrcement. 'The following appendices are attached to and incorporated into this 
Settlement Agreement: 

"Appendix A" is the SOW. 

"Appendix H is the preliminary OU3 study area map 

":Ippendix C" is the property description of KDC-owned property at the Zonolite Mine 

XXVII. ADMINISTRATIVE RECORD 

0 I'PA will determine the contents of the administrative record tile for selection of 
the rcmedial x t ion .  Respondents shall submit to EPA documents developed during the course 
ut'the R l ' t 3  upon which selection of the response action may be based. Upon request of IiPA. 
Respondents shall provide copies of plans. task memoranda for further action. quality assurance 
memoranda and audits, raw data, field notes. laboratory analytical reports and other reports. 
IJpon request of EPA. Respondents shall additionally submit any previous studies conducted 
under state, local or other kderal authorities relating to selection of the response action. and all 
communications between Respondents and state. local or other federal authorities concerning 
selection of the response action. At EPA's discretion, Respondents shall establish a community 
information repository at or near the Site. to house one copy of thc administrative record. 

XXVIII. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION 

104. I 'h~s Order shall be effective upon execution by EPA. 

105. 'This Settlement Agreement may be amended by mutual agreement of EPA and 
Kespondents. Amendments shall be in writing and shall be effective when signed by EPA. 
Cl'A I'rojrct Coordinators do not have the authority to sign amendments to the Settlement 
Agreement. 

106. ?do inlbrnial advice, guidance. suggestion. or comment by the EPA Prnject 
Coordinator or other I P A  representatives regarding reports, plans, specifications. schedules. or 
any other writing submitted by Respondents shall relieve Respondents of  their obligation to 
ohtnin any ti)rmal approval recpircd by this Settlement Agreement, or to comply with all 
requirements of this Settlement Agreement. unless it is Ibrmally modified. 

X M X .  NOTICE OF COMPLETION O F  WORK 

107. When EP.4 determines that a11 Work has been fully performed in accordance with 
rhis Settlcment Agrcement. with the exception of any continuing obligations required by this 
Settlement Agreement. including but not limited to. payment of Future Response Costs or 



record retention. kPA will provide written notice to Ilespondents. If EPA determines that any 
such Work has not heen completed in accordance with this Settlement Agreement. IiPA will 
notif); Respondents. provide a list of the deficiencies, and r e q ~ ~ i r e  that Respondents modiIL the 
SOW and EPA-prepared SAf's if appropriate in order to correct such deficiencies. in accordance 
with Paragraph 45 (Modification of the SOW and EPA-prepared SAPS). Failure by 
Respondents to implement the approved modified SOW andlor EPA-prepared SAPS shall be a 
violation ofthis  Settlement Agreement. 

Agreed this 7t lday of September. 2007. 

For Respondent W.K. Grace Kc Co. - Conn 

Name: William M. Corcoran 
- 

Title: Vice President 
-- .. 

f:or Respondent Kootenai Development Company. 



It is so ORDERED and Agreed this day of September. 2007. 

~ u ~ c r f u n d ~ ~ c m e d i a ~  Program. EPR 

BY: DATE: 13% 
Sharon Kercher. Director I 

l'echnicnl IXnforce~nent Program. ECEJ 

Region 8 
U.S. t:nvironmental Protection Agency 


