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BEFORE THE ADMINISTRATOR ARING CLERK
IN THE MATTER OF } Docket No. FIFRA-07-2008-0036
) .
Advanced Products Technology, Inc. ) STATUS REPORT
Washington, Missouri )
)
Respondent )
)

STATUS REPORT

- On October 2, 2009, Complainant filed the attached Motion for Leave to Amend the
Complaint and Consolidate Matfters in the Matter of FRM Chem, Inc., Washington, Missouri,
Docket No. FIFRA-07-2008-0035, moving pursuant to 40 C.E.R. § 22.12 to consolidate that
matter with the above-captioned matter and with two other matters. The basis of the motion are
common questions of fact and law shared by the four matters, based in large part on evidence
received since the Complaint in this matter was originally filed on June 26, 2009.

Moteover, the penalty for which Respondent may be liable under FIFRA is based in part
on Respondent’s size of business. Since the ultimate determination of Respondent’s size of
business may rest upon facts yet to. be discovered in the context of the proposed consolidation of
matters, and since the size of Respondent’s business is the sole area of contention in settlement
negotiations, no progress towards settlement has been made in this matter,
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. Chris R. Dudding
Assistant Regional Counsel
Office of Regional Counsel




CERTIFICATE OF SERVICE

I certify that on the date noted below I hand delivered the original copy of this Status
Report to the Regional Hearing Clerk, EPA Reglon 7,901 N. 5th Street, Kansas City, Kansas

66101.

I further certify that on the date noted below I sent a copy of the Status Report, via
certified mail, return receipt requested, to:

Ann P. Kastendieck

Reg. Agent for Advanced Products Technology, Inc.
P.O. Box 1656 _

Washington, MO 63090

and faxed a copy of the Status Report to:

*

Honorable Barbara A. Gunning
Fax number: (202) 565-0044
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Date Chris Dudding
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BEFORE THE ADMINISTRATOR

IN THE MATTER OF | ' ) Docket No. FIFRA- 07-2008-0035

FRM Chen, Inc. ‘ ) COMPLAINANT’S MOTION FOR LEAVE
Washington, Missouri ) TO AMEND THE COMPLAINT AND
y CONSOLIDATE MATTERS .

)

Respondent )

COMPLAINANT’S MOTION FOR LEAVE TO AMEND, THE COMPLAINT -

AND CONSOLIDATE MATTERS

Pursuant to Rule 22. 14(0) of the Consolidated Rules of Practice Governing the A
Admmzstratwe Assessment of Civil Penalties and the Revocatlon or Suspensxon of Permnits,
Complamant ’the United States Envxronmental Protection Agency, Region 7 (EPA) secks leave
of the Court to amend the Admlmstratlve Complalnt ﬁled by BPA on June 26, 2009. The

proposed Amended Complamt is attached In support of this MOtlDI‘l Complamant avers the

. following:

~ Background
I The Complaint in the above-captioned matter was filed June:26, 2009. The Complaint -

_contains fifty-six counts, alleging multiple violations by Respondent, FRM Chem, Inc.

(FRM), of Sections 12(ai)(1)(A) and 12(A)(D(B) of the Federal Insecticide, Fungicide,



IL

IH.

AV

and Rodon_ticide Act (FIFRA), 7US.C. 8§ -1363'(3)( 1)(A) and (E). Bach of the fifty-six
counts alleges that Respondentsold or distributed or held for sale or distribution one
of two pesticides whose registration had been cancelled or which was misbranded.

The pesticides alleged to have been sold or distributed were the products FRM

' CHLOR 1250 and STERI-DINE DISINFECTANT, both produced by FRM, and the

‘registrations for each which had been cancelled in 1995. The proposed penalty in the

original Complaint was $364,000.
Respondent FRM sent a document Complainant construed as an Answer and which.
was filed with EPA s Reglonai Hearing Clerk on July 27, 2009

A Compiamt in the matter of Advanced Products Technology, Inc., Washmgton

. Missouri? Docket No. 'FIFRA-O’?-ZOOS-OOBG, was filed Juni_a 26, 2009, Thzs Complaint
contaitis four counts, alleging that the Respondent, Advanced Products Technology,

. Inc. (APT) viplated Section 12(a)(1)(A) of FIFRA 7U S.C. § 136j(a)(1)(A). ‘Each of _

the four counts alleges that APT sold or distributed the cancelled ploduct STERI—

DINE DISINFECTANT produced by Respondent FRM. The proposed penalty in the '

ongmal Complaint agamst APT is $26 000.

APT senfa documcnt Complamant construed as an Answer and whwh was filed with
EPA’s Regional Hearing Clerk on July 27, 2009.

A Complaint in the matter of §yoisys, Inc.,'ijnion,' Miésouri, Docket 'No. FIFRA—O’)’-
2009-0041, was filed September 23, 2009. This Complamt contains seven counts,

alleging that the Respondent, Synisys, Inc. (Symsys) vzoiated Sectxon 12(a)(1)(A) of.

 FIFRA, TUS.C. § ISGJ(a)(l)(A). Each of the seven counts alleges that Symsys sold
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or distributed the cancelled pmduct FRM CHLOR 1250, EPA Reg No. 48211-20001~ '
10366. The pwposed penalty in the original Complaint against Symsys is $45, 500
A Complaint in the matter of Custom Compounders, Inc., Uni_on, Missouri, Docket
No. FIFRA-07-2009-0042, -was filed September 23, 2009. This Complaint contéins
five counts, alleging that the Respondent, Custom Compounders, Inc. (CCI) violated
Section 12(2)(1)(A) of FIFRA, 7US.C. § 136j(a)(1)tA). Rach of the five counts
alleges that CCI sold or distribufted the canceﬂed product FRM CHLOR 1250. The
proposed penalty in the original Complamt agamst CClis $32 500.

Issues for Amended Complamt and Consohdatlon of Mattexs

- Atleast clght corporatlons mcludmg FRM APT Symsys, and CCI in addition to

_ Industrial Specialties, Inc., Pool Solutions Midwest, Inc V.L. Clark Chemical, Inc.,

and Chemlcals Pharmaceuticals & Intennediates, Inc. all list a famhty located at 50

and/or 60 nghlme Drive in Union, Missouri as their principal place of business.

, Respondcnt FRM is a Missouri company mcorporated on October 28, 1968 and

administratively dissolved by the Missouri Secretary of Sta.te Tuly 1, 2008, for faiture
to file an annual report. _ | |

In a Final Demszon and Order 1ssued June 13, 2006, the EPA Envuonmental Appeals
Board determined that Respondent FRM had annual gross receipts in excess of

$1, 000 000 and assessed an administrative penaity of $16,500 agamst Respondent
FRM in In'the Matter of FRM Chem.Inc., a/lda Industmal Specialties in ]ZAB FII“RA

Appeal No. 05-01. Multiple attempts were made by EPA. to collect the penalty in

. Auguét, Ociober, and November of 2006, and receipt of the certified letters bj FRM’S.
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(;wner and corporate Presidént Raymoﬂd Kastendieck was documen'ted by EPA. To
date, Respondent FRM has not paid the penalty asséssed in this matter. |
Corporate officets f(n FRM Chem., Inc Tisted on the annual registration report filed
J anualy 30, 2007, were: President, Raymond E. Kastendieck; Vme-Pt emdent Keith
G. Kastendieck; Secretaxy, Ann P. Kastendieck; and.Treasurer Ann P. Kastendieck.
Am P. Kastendieck is- thc sole listed member of the Board of D;recters on the annual
registration report ﬁied January 30, 2007. Katlan Kastend;eck served as the sales
manager of FRM, and Keith Kastendzeck served as the plant manager of FRM

APT and Symsys Inc., are both Missori compames mcorpo:ated by Ann Kastendzeck

" on December 29, 2003, Corporafe officers for both corporations are: President,

Raymond . Kastendieck, and Secretary, Ann P, Kastendieck. AnnP. Kastendieck is
the sole listed member of the Board of Directors on the most recent annual registration

repott for each company, each of which was filed with the Missouri Secrefary of State

on April 29,2000,

Q:stom Coznpom1ders, Inc.,is a Georgia cofnpany incorporated November 5, 1986.

'Coxpora’se officers for Custom Compounders Inc., are: Chief Bxccutwe Ofﬁccr

Raymonci Kastendieck Chwf Fmanclal Off cer, Karlan Kastendieck; and Secreta;y, A

P. Kasten’dieck.

Keith G. Kastendieck is the manager and part owner of APT, Syiisys, Inc., and

Custom Compounders, Inc..

Katlan Kastendieck is the sales manager for Respondent FRM and APT.
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" On December 21, 2005 a wptesenlatwe for the Missouri Department of Agriculture.

(MDA) performed an inspection of Respondent FRM’S faclhty at 50 Highhne Drwe n

Union, Missouri, mtervzewing Karlan Kastendmck the sales manager for FRM and

APT and coilectmg slnppmg records and labels documentmg that FRM was holding

for sale or dlstnbution the unreglstemd pesucldes FRM CHLOR 1250 and STERI-

" DINE DISINFECTANT. -

On or about May 20, 2008, EPA 1ssued Request For Information Letters regarding
sales, distr zbutlon and shipments of the cancelled pE:SUCIdGS FRM CHLOR 1250 and
STERI-DINE DISINFECTANT {0 muluplc customers of Respondent FRM. Several
customers 1'esponded to the information request and supphed documentation of
multlple sales or distnbuttons by Respondent FRM of FRM CHLOR 1250 and STERI-
DINE DISINFECTANT, in addition to four sales or distributions by APT in 2007 of

the FRM product STERLDTNE DISINFECTANT fo L.W. Chemma}s Inc., of Mt.

Ohve Ilhnons

- On October 8 2008 repzesentatwes of MDA and EPA perfarmed an mspectmn of

. FRM, APT, Industrial Specialties Inc. Custorn Compounders, Inc., and Symsys, Inc.,

at the facility located at 50 and 60 Highline Drwe in Union, Missouri.

On Qctober 8, 2008, Keith G. Kastendleck the corpozate Vice President and manager

for Réspondent FRM, was scrved with an order issued pursuant to Section 13(a) of

_ FIFRA 7U.8.C. § 136k(a), prohibiting the dxstubuﬁon, sale, use, or 1emoval of the

pes’umdes ERM CHLOR 1250 and STERI-DTNE DISINFECTANT

On October 8, 2008, Keith G Kastendieck, in h1s capacnty as-Vice- Pres1dent of
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Respondent FRM and as owner and manager for APT, Synisys, Inc., and Custém
Compoﬁnd&rs, Inc., infonned‘inspectors for the MDA and EPA that “we no longer
produce” either of the two pesticides FRM CHLOR 1250 or STERI-DINE
DISINFECTANT and that “we do not have any mventory f01 STERI-DINE or FRM
CHLOR 1250 » e further stated that “[wle last plOduCGd STERIDINE Ap1 il ‘06 and
we last ploduced FRM CHLOR 1250 Dec. *06,” and that “we.are not plcsently

producing, fabeling, selling, or distributing these products. He also claimed that

" FRM Chem, Inc. had ceased operation effectwe Decemher 31, 2006.

Documents collected by MDA and EPA in the October 38,2008, mspechon of FRM,

APT, Industrial Speclalttes, Inc., Custom Compounders,’ Inc., and Synisys, Inc., detail

' sales or distributions by Custom Compoundeis Inc., of FRM CHLOR 1250 to the

FLank[m County Humanc Socwty in Union, M1ssour1 on or about December 31, 2007,
May 22, 2008, June 19, 2008, July 24 2008 and Septembex 29 2008.
On July 15, 2009, EPA Reglon 7 recewed documentation in the form of muitlple

invoices on I‘RM Jetterhead detailing sales of dtstnbutlons of the umegtstel ed

' pBStICLde pzoduct FRM CHLOR 1250 to McFleeg, Inc., in Watel town, South Dakota,

on or about January 8, 2007, March 28, 2007 and January 21, 2008. At the bottom
of each .inﬁoioé is an instruction to.“Please Make Check Payable to Synisy§, Ing.”
The\March 28, 2007, and the January 21, 2008, sales or distributions of FRM CHLOR
1250 to McFleeg, Inc,, documented bj the invoices :éferencégi in the prece,lding

s

pafagraph, cotrespond respectively to Counts 5 and 6 of the June 26, 2009, Complaint
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. filed against FRM, and also to Counts 2 and 3 of the September 2;3:, 2009, Co_mplaini

 filed against Symsys

On August 7, 2009, EPA Region 7 1ecelved documentation that containers of the FRM
CHLOR 1250 product sold or distributed fo Mcfleeg, Inc. had bcen manufactured on

Mai‘ch 28, 2007, and January 17, 2008, contradicting statements by Keith G.

_ Kastendieck fo MDA and EPA on October 8, 2008, that ERM.Chlor 1 230 had not been

manufactured since December 2006. Photographs of the product label identify the
manufacturer as Respondent FRM Chen’t Inc., of 'W.ashington, Missourl.

In édaition {o the multiple sales of FRM CHLOR 1250, the invoices received on
Iuly 15, 2009 also document sales of the products C1r—Clean, Mech H, FRM-X Teat

Dip, Udderway, FRM Dine Teat Dip, and Prevent all of which are identified.on ghéir

. labels as having been produced by Respondent FRM and: also of the product Gam

SVP, which is identified on its label as having been produced by APT. The most

recent sates to McFleeg, Inc. (of FRM’s product Cir-Clean and of APT’s product Gain

‘SVP) are documented by an FRM Chem., Inc. itﬁfoice dated February 16, 2009, which

contains the ;nstmctton “Please Make Check Payablc fo Symsys Inc.”

On August 10, 2009 EPA Region 7 recewed documentation in the form of sales
invoices on FRM letterhead that, on at feast four occasions (on or about Fcbruary 6,
2007, February 13, 2008_, October 13, 2008, and Nmfember'?ﬁ, 2068), sales or
distributions of the unregistered pesticide product FRM Chior 1250 were made to
Glabm Equtpment in Odon, Indtana The latter two sales or dzstnbuuons occurred

aﬂer EPA Region 7’s October 8, 2008, service to Respondent FRM of the order 1ssued
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pursuant to Section 13(a) of FIFRA, 7 U. S C. 8§ 136k(a), prohibiting the distribution,

 sale, use, or removal of thé product FRM CHLOR 1250, EPA Reg. No. 48211- 20001-

10366. At the bottom of each invoice is an instruction to “Please Make Check Payable

~ to Synisys, Inc.”

Complainant s secks the foliowing changes in the amended Complaiht:

-Complainant seeks to consolidate this matter wuh the matters of Advanced Products

Technology, Inc., Washmgton Missouri, Docket No. FIFRA»O? 2008- 0036 Synisys,

. Inc., Union, Missouri, Docket No. FIFRA-07-2009-0041 and Custom Compounders

uc.. Union, Missouri, Docket No. FIFRA-07-2009-0042.

. Comp.lainz_mt seeks to add two counts fo the Amended Complaint alleging that on or
about October 13, 200‘8;’aﬁd on or about November 26, 2008, Reépon&ents sold or -

* distributed a-quantity of the product FRM CHLOR 1250, EPA Reg. No, 4821 1~2000-1—.

10366, to Graber Eqnipment in Odon, Indiana, in violation of an order issued to

" Respondent FRM on October 8, 2008, pursuant {0 Secti;)n 13(a) of FIFRA, 7US.C. §

136k(a), prohibiting the distribution, sale, use, or removal of the pesticide FRM

CHLOR 1250, EPA Reg. No. 4821 1-20001-10366.

Complainant also seeks Jeave fo amend the “Statufory & Regulatory Back'ground” and
“Factuai Allegations” sections of the Complaint to mcorporate law and fac'mal

al[egations relevant to the pwposed additional counts undeL XXVLB above

- Complainant also séeks leave to amf:nd its reference in the Complaint to Respondent

FRM’S address as 50 Highhnc Drive in Washington, Missour: (the address stated j in

corporate filings with the Missouri Secretary of State), changing the address to 50 |
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Highline Dri\_re i Union, Missouri 63084, in recognition of the fact that the U.S. Post
Offices in Unjon and Washéllgton, Missouri have each informed Complainant that the
latier address is the correct one for Respoﬁdent’s facility, though -Respoudent FRM
maintains a Post Office Box address in Washingfon, Missouri.

- Controlling Legal Aunthority

Piltsuzmt to 40 C.ER. § 22.14; the Complainant may amcnc:i the Complaint after the
Respondent has filed an énswer only upon motion. granted by the Presiding-Ofﬁcer .

Pursuant to'40 CF.R. § 22. 12, the Presiding Ofﬁcel may consohdate any or all matters

'at issue in ;wo or more proceedings subject to,the Consohdated Rules where: there

exist commion parties or common questions of fact or law; consolidation would
expedite. énd'éixhplify consideration of the issues; and consolidation would not
adversely affcct the rights of parties engaged in otherwzse separate pmcecdmgs

1t is a general legal principle that “admlmshatzve pleadmgs are lxbemily construed and

easilj amended” and permission to amend will usually be ﬁ'eeljf given. Yaffe Iron.&

M¢t31 Co.. Inc. v. EPA, 774 ¥.2d 1008, 1012 ( 10™ Cir. 1985). If leave to amend is to

XXX,

be denied, it must generally be shown that the amendment will result in prejﬁdice to -
the opposmg party and that the pr 6_]1!(1106 would constifute a serious disadvantage that

goes beyond mere inconvenience. In re: Pon of Oakland, MPRSA Appeal No. 91-1-

(RAB, August 5, 1992).
The facts and circumstances surrounding the violations identified as a result of
information gathered in July and August 0f 2009 'ars pearly identical to those

surrounding the violations already alleged in the Complaint.” A denial of leave to



amehd the Com_p}ainf, thﬁ_s creating the need fo pursue additional violations in one or
more separate proceedings, will result in duplication of efférts by Complainant, |
Ras;;;ondent and.tlvae Court and the inefficient use of the adiinistrative process.
XXXI. The above—captloned matter Sh&l s cOmmon questmns of fact and law with the mattérs
" of Advanced Ploducts Te,chnology, Inc., ‘Washington, Missouri, Docket'No. FIFRA-
07-2008-0036, Synisys, Inc., Unicn, Missouri, Docket No. FIFRA-07-2009-0041 and
Cﬁsiém Compoﬁnd‘ers, Ino., Union, Missouri, Docket No. FIFRAHOT—Z_OOQ-OOI}Z. The
four corporations share comion officers, d1rect01s, and supervisors, engage in’
_substantlally the same husmcss operations; share the same principal place of business,
and are chmged thh similar violations of sellmg one or both of the two FRM-
| produced untegistered pestmxdes FRM CHLOR. 1250 and STERI-DINE
DISINFECTANT {o several coromon customels Furthermore, FIFRA 14(3)(4) 7
U.S.C. § 1361(9.)(4) states that a 1esp0udent s size of business shall be consxdered in
determining the amount of a penaltly for a TIFRA violation. Given thzs factor in
calculating habxhty, the ultunate penalty for which the ;:“our Respondents may be
habie collectively or mdmdualiy, may be contmgent on whethel one ot mme of the’
other three cmporations is deemed a corporate successar of FRM or if evidence -
gathered via discovery eAstains}.zes ‘grounds for piercing of the corporate veil This
factor, along with the other-facts mentioned above,_miiitatc_as in favor 01_? cqnsolidating |
‘the four matters in the interest of efﬁcieﬁcy. |
XXXIL This amendmeh.t is in the public interest and will promote ﬂ.lc efﬁcien:'t and expeditious

disposition of this matter.

-10-



XXXIH. The propdsed amended complaint is included with this motion as an attachment.

Respeotfully submitted,

T,

Chris R. Dudding =~
Assistant Regional Co
1.S. Bavironmental Pr
Region VIL -

901 North 5" Street
Kansas City, Kansas 66101
(913) 551-7524°

ction Agency
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- CERTIFICATE OF SERVICE

I hereby certify that on this 2™ day of October, 2009, 1 hand-delivered the original and
one true copy of this Motion for Leave to Amend the Complaint, to the Regional Hearing Clerk,
and sent one true and correct copy: : ' L

via Certified Mail, return receipt requested, fo:

Raymond Kastendieck
‘Registered Agent for

- FRM Chem, Int.

- 3007 Brighton Lane
Washington, MO 63090 ©

‘Robert Sichel - o
Registered Agent for Custom Compounders, Inc. -
750 Hammond Drive, Bldg 9

Atlanta, Georgia 30328.

Ann P. Kastendieck ' - .
Reg. Agent for Synisys, Inc. and Advanced Products Technology, Inc.
P.0. Box 1656 :

Washington, MO 63090

via Federal Express, tor

Judge Barbara Gunning

U.S. Environmental Protection-Agency
Office of Administrative Law Judges
1099 14" Street i

Suite 350 - -

Washington, D.C. 20005.

Signature of Sendex :

2.



