UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE ADMINISTRATOR

In the Matter of: )
)
CEMEZX de Puerto Rico, Inc. )
) Docket No. CAA 02-2015-1210
Respondent )
)
CONSENT AGREEMENT

1,

A. Preliminary Statement

This is an administrative penalty assessment proceeding brought under Section 113(d)
of the Clean Air Act (the Act), 42 U.S.C. § 7413(d), and Sections 22.13 and 22.18 of

the Consolidated Rules of Practice Governing the Administrative Assessment of Civil
Penalties and the Revocation/Termination or Suspension of Permits (Consolidated

Rules), as codified at 40 C.F.R. Part 22.

2. The Administrator of the United States Environmental Protection Agency (the EPA),

has delegated to the Regional Administrator of the EPA, Region 2, the authority to
settle civil administrative proceedings under Section 113(d) of the Act, and the
Regional Administrator, Region 2, in turn, has re-delegated that authority to the

Director of the Division of Enforcement and Compliance Assistance of Region 2.

3. Respondent is CEMEX de Puerto Rico, Inc. (CEMEX), a corporation that operates a

cement production facility in Ponce, Puerto Rico (hereinafter the Facility).

4. The EPA asserts that the settlement of this matter is in the public interest, and the

EPA and CEMEX agree to request that the Regional Administrator, Region 2, issue

the attached Final Order approving this Consent Agreement without adjudication of



any issues of law or fact herein, and EPA and CEMEX further agree to comply with
the terms of this Consent Agreement and Final Order.

B. Jurisdiction
The EPA asserts jurisdiction over this matter pursuant to section 113(d)(1)(B) and
113(d)(2)(B) of the Act; EPA and CEMEX enter into this agreement pursuant to the
Consolidated Rules, 40 C.F.R. Part 22.
The EPA and the United States Department of Justice have jointly determined that
this matter is appropriate for an administrative penalty assessment, as authorized by
section 113(d) of the Act, 42 U.S.C. §§ 7413(d)(1), although the alleged violations
occurred more than one year before the initiation of this proceeding.
CEMEX is a “person” as defined in Section 302(e) of the Act, 42 U.S.C. § 7602(e).
In satisfaction of the notice requirement in Section 113(d)(1)(A) of the Act, 42 U.S.C.
§ 7413(d)(1)(A), EPA, Region 2, issued a Notice of Violation to CEMEX on
September 28, 2007, advising CEMEX that the EPA found that CEMEX committed
the alleged violations as described in Section E of this Consent Agreement. On
September 28, 2007, the EPA, Region 2, provided a copy of the Notice of Violation
to the Commonwealth of Puerto Rico.
In satisfaction of the opportunity to confer requirement in Section 113(a)(4) of the
Act, 42 U.S.C. § 7413(a)(4), on January 9, 2008, the EPA, Region 2, met with
CEMEX to discuss the alleged violations listed in the September 28, 2007 Notice of
Violation.
. The EPA Regional Administrator, Region 2, is authorized to issue the Final Order

ratifying this Consent Agreement, which memorializes a settlement between the EPA
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and CEMEX pursuant to 40 C.F.R. §§22.4(a) and 22.18(b)(2) and (3) of the
Consolidated Rules.

The filing of the Final Order approving this Consent Agreement simultaneously
commences and concludes this proceeding, as authorized by 40 C.F.R. §22.13(b) of

the Consolidated Rules.

C. Governing Law and Regulatory Authority

Prevention of Significant Deterioration

Part C of Title I of the Act, 42 U.S.C. §§ 7470-7492, sets forth requirements for the
prevention of significant deterioration of air quality in those areas designated as either
attainment or unclassifiable for purposes of meeting the NAAQS standards. These
requirements are designed to protect public health and welfare, to assure that
economic growth will occur in a manner consistent with the preservation of existing
clean air resources, and to assure that any decision to permit increased air pollution is
made only after careful evaluation of all the consequences of such a decision and after
public participation in the decision making process. 42 U.S.C. § 7470. These
provisions and the regulations promulgated pursuant to these provisions are
collectively referred to herein as the “PSD program.”

Section 165(a) of the Act, 42 U.S.C. § 7475(a), among other things, prohibits the
construction and operation of a “major emitting facility” in an area designated as
attainment or unclassifiable unless a permit has been issued that comports with the

requirements of Section 165 and the facility employs the best available control
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technology (“BACT™) for each pollutant subject to regulation under the Act that is
emitted from the facility.

Section 169(1) of the Act, 42 U.S.C. § 7479(1), designates Portland Cement plants
which emit or have the potential to emit 100 tons per year or more of any air pollutant
to be “major emitting facilities.”

The Facility is located in Puerto Rico, an area that the EPA designated as
unclassifiable or in attainment with the NAAQS for nitrogen dioxide, an oxide of
nitrogen or NOy. 40 C.F.R. § 81.355.

Sections 110(a) and 161 of the Act, 42 U.S.C. §§ 7410(a) and 7471, require each state
to adopt a state implementation plan (“SIP”) that contains emission limitations and
such other measures as may be necessary to prevent significant deterioration of air
quality in areas designated as attainment or unclassifiable.

A state may comply with Sections 110(a) and 161 of the Act, 42 U.S.C. §§ 7410(a)
and 7471, by having its own PSD rules, which must be at least as stringent as those
set forth at 40 C.F.R. § 51.166 and approved by the EPA.

Pursuant to sections 110 and 161 of the Act, the EPA disapproved Puerto Rico’s PSD
program rules, and incorporated by reference, and made part of the applicable Puerto
Rico implementation plan, the provisions at 40 C.F.R. § 52.21(b) through (w). 40
C.F.R. § 52.2729. 43 Fed. Reg. 26410 (June 19, 1978).

40 C.F.R. § 52.21(i)(1) provides that no stationary source or modification to which
the requirements of 40 C.F.R. § 52.21(j) through (r) apply may begin construction
without a permit which states that the stationary source or modification will meet

those requirements.
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40 C.F.R. § 52.21(1)(2) and (3) provide that the requirements of 40 C.F.R.§ 52.21(j)
through (r) are applicable to any major stationary sources and any major modification
that would be constructed in an area designated under the Act as in attainment with
the NAAQS, with respect to each pollutant subject to the regulation under the Act.
40 C.F.R § 52.21(b)(5) defines “stationary source” as any building, sﬂ‘uctufe, facility,
or installation which emits or may emit any air pollutant subject to regulation under
the Act.

40 C.F.R. § 52.21(b)(1)(i)(a) defines “major stationary source™ as, among other
things, any “Portland Cement plant” which emits, or has the potential to emit, 100
tons per year (tpy) or more of any pollutant subject to regulation under the Act.
Pursuant to 40 C.F.R.§ 52.01, any terms not defined in 40 C.F.R. Part 52 shall have
the meaning given to them in, among other places, 40 C.F.R. Part 60.

40 C.F.R. § 60.61(a) defines “Portland Cement plant™ as any facility manufacturing
Portland Cement by either the wet or dry process.

40 C.F.R. § 52.21(b)(4) defines “potential to emit” as the maximum capacity of a
stationary source to emit a pollutant under its physical or operational design. Any
physical or operational limitation on the capacity of the source to emit a pollutant,
including air pollution control equipment and restrictions on hours of operation or on
the type or amount of material combusted, stored, or processed, must be treated as
part of its design if the limitation or the effect it would have on emissions is federally

enforceable.
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change in the method of operation of a major stationary source that would result in a
significant net emissions increase of any pollutant subject to regulation under the Act.
40 C.F.R. § 52.21(b)(23)(i) defines “significant,” in reference to a net emissions
increase of, or the potential of a source to emit, nitrogen oxides (NQx), at a rate of
emissions that would equal or exceed 40 tpy.
40 C.F.R. § 52.21(b)(3) defines “net emissions increase” as the amount by which the
sum of the following exceeds zero:
a) Any increase in actual emissions from a particular physical change
or change in method of operation at a stationary source; and
b) Any other increases and decreases in actual emissions at the source

that are contemporaneous with the particular change and are otherwise

creditable.
40 C.F.R. § 52.21(j)(2) provides for control technology review, in which a new major
stationary source located in an attainment area must apply BACT for each pollutant
subject to regulation under the Act that it would have potential to emit in significant
amounts.
40 C.F.R. § 52.21(j)(3) provides that where there is a major modification, an
owner/operator of the major stationary source must install and operate BACT for each
pollutant subject to regulation under the Act for which there is a significant net
emissions increase at the source. This requirement applies to each proposed
emissions unit at which the net emissions increase in the pollutant would occur as a

result of the physical change or change in the method of operation in the unit.
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40 C.F.R. § 52.21(b)(12) defines “BACT” as an emissions limitation based on the
maximum degree of reduction for each pollutant subject to regulation under the Act,
which would be emitted from any proposed major stationary source or major
modification, which the EPA determines, on a case-by-case basis, is achievable for
such source or modification through application of production processes or available
methods, systems, and techniques, taking into account energy, environmental, and
economic impacts and other costs.

A major stationary source subject to the requirements of paragraphs (j) through (r)
must, among other things, perform an analysis of source impacts, perform air quality
modeling and analysis, apply BACT, and allow for meaningful public participation in
the process. 40 C.F.R. § 52.21(j) - (1).

40 C.F.R. § 52.21(r)(3) provides that approval to construct must not relieve any
owner/operator of the responsibility to comply fully with applicable provisions of the
SIP and any other requirements under local, state, or Federal law.

The PSD regulations define “actual emissions™ as the average rate, in tons per year, at
which the unit “actually emitted the pollutant during a two-year period which
precedes the particular date” and which is representative of normal operation. 40
C.F.R. § 52.21(b)(21)(i)-(ii).

Under the PSD regulations, “construction” means “any physical change or change in
the method of operation (including fabrication, erection, installation, demolition, or
modification of an emissions unit)” that “would result in a change in actual

emissions.” 40 C.F.R. § 52.21(b)(8); see also 42 U.S.C. § 7479(2)(C) (*construction”
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includes the “modification” (as defined in Section 111(a) of Act, 42 U.S.C. §
7411(a)) of any source or facility).
Any owner or operator of a source or modification subject to 40 C.F.R. § 52.21 who
constructs or operates a source not in accordance with a PSD application or
commences construction without applying for and receiving approval there under is
subject to an enforcement action. 40 C.F.R. § 52.21(r)(1).

Title V Permit Program
Title V of the Act, 42 U.S.C. §§ 7661-7661f, establishes an operating permit program
for certain sources, including “major sources” and any source required to have a PSD
permit. Section 502(a) of the Act, 42 U.S.C. § 7661a(a).
Pursuant to Section 502(b) of the Act, 42 U.S.C. § 7661a(b), on July 21, 1992, the
EPA promulgated regulations implementing the requirements of Title V and
establishing the minimum elements of a major source operating permit program to be
administered by any air pollution control agency. 57 Fed. Reg. 32250 (July 21,
1992). These regulations are codified at 40 C.F.R. Part 70.
In 1996, the EPA granted final approval of the federally enforceable Puerto Rico Title
V program. 61 Fed. Reg. 7073 (Feb.. 26, 1996). Puerto Rico’s Title V program is
codified in PRRCAP.
Puerto Rico’s Title V program requires that a major source shall apply for and obtain
a Title V permit. Rule 603, PRRCAP.
Section 502(a) of the Act, 42 U.S.C. § 7661a(a), the federal Title V regulations, 40
C.F.R. § 70.7(b), and the Puerto Rico Title V program, Rule 605 PRRCAP, have at

all relevant times made it unlawful for any person to violate any requirement of a
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permit issued under Title V or to operate a major source except in compliance with a
permit issued by a permitting authority under Title V of the Act.

Section 504(a) of the Act, 42 U.S.C. § 7661c¢c(a), the federal Title V regulations, 40
C.F.R. §§ 70.1(b), 70.6(a), and the Puerto Rico Title V program, Rules 603 and 604
PRRCAP, have at all relevant times required that each Title V permit include, among
other things, enforceable emission limits and such other conditions as are necessary to
assure compliance with applicable requirements of the Act and the requirements of
the applicable implementation plan. These requirements include any PSD
requirements, including the requirement to comply with an emission rate that meets
BACT.

Section 503(b) and (c¢) of the Act, 42 U.S.C. § 7661b(b) and (c¢), and the Puerto Rico
Title V program, Rule 602 PRRCAP, have at all relevant times provided that any
person required to have a permit must submit to the permitting authority a compliance
plan describing how the source will comply with all applicable requirements, and an
application for a permit signed by a responsible official who must certify the accuracy
of the information submitted.

The federal Title V regulations, 40 C.F.R. § 70.5, and the Puerto Rico Title V
program, Rule 602 PRRCAP, have at all relevant times required any owner or
operator of a source subject to Title V permitting requirements to submit a complete
permit application which, among other things, identifies all applicable requirements
(including the PSD requirements such as the requirement to comply with an emission

rate that meets BACT), certifies compliance with all applicable requirements, and
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contains a compliance plan for all applicable requirements for which the source is not
in compliance.
Title V permit applicants are required to submit supplementary facts or corrected
information as necessary to the permitting authority after submitting an initial
application where such application contains incorrect information and to provide
additional information to address any requirements that become applicable to the
source after the daté it filed a complete application but prior to release of a draft
permit. 40 C.F.R. § 70.5(b); Rule 602 PRRCAP.

Enforcement Authority
In pertinent part, the PSD regulations as incorporated into Puerto Rico’s SIP provide:
“[Alny owner or operator of a source or modification subject to this section who
commences construction after the effective date of these regulations without applying
for and receiving approval hereunder shall be subject to appropriate enforcement
action.” 40 C.F.R. § 52.21(r)(1).
Clean Air Act section 113(d)(1)(A) provides that the EPA may issue civil
administrative penalty orders for violations of an applicable implementation plan. 40
U.S.C. §§7413 (d)(1)(A).
Clean Air Act section 113(d)(1)(B) provides that the EPA may issue civil
administrative penalty orders for violations of Subchapter V éf the CAA, Permits. 40
U.S.C. §§7413 (d)(1)(B).
Section 113(d) of the Act provides that the Administrator may assess a civil
administrative penalty of up to $25,000 per day for each violation of the Act. The

Debt Collection Improvement Act of 1996 (DCIA) requires the EPA to periodically

10
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adjust its civil monetary penalties for inflation. On December 31, 1996, February 13,
2004, and January 7, 2009, the EPA adopted regulations entitled Civil Monetary
Penalties Inflation Adjustment Rule, 40 C.F.R. Part 19 (Part 19). The DCIA provides
that the maximum civil penalty per day should be adjusted up to $27,500 for
violations that occurred from January 30, 1997 through March 15, 2004, up to
$32,500 for violations that occurred after March 15, 2004 through January 12, 2009
and up to $37,500 for violations that occurred after January 12, 2009. Part 19
provides that the maximum civil penalty should be upwardly adjusted 10% for
violations that occurred on or after January 30, 1997, further adjusted 17.23% for
violations that occurred March 15, 2004 through January 12, 2009, for a total of
28.95% and further adjusted an additional 9.83% for violations that occurred after

January 12, 2009, for a total of 41.63%.

D. STIPULATED FACTS
CEMEX owns and operates a cement and limestone production facility located at
State Road #123, KM 8.0, Ponce, Puerto Rico. The cement kiln system operated at
the Facility was initially constructed over 20 years ago. At all times relevant to this
action, the Facility has been a major source of NOx as a result of emissions from the
cement kiln system.
At all times pertinent to this civil action, the Facility was and still is a Portland
cement plant and a “major emitting facility” and a “major stationary source,” of
criteria pollutants within the meaning of the Act. 42 U.S.C. § 7479(1); 40 C.F.R. §

52.21(b)(1).

11
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In 1995, CEMEX proposed to modify Kiln 6 by increasing its production of clinker
from 971,000 tpy clinker to 1,238,100 tpy clinker. CEMEX submitted data that
claimed that the increase of NOx associated with the increased production was below
the significance threshold of 40 tpy.

On February 25, 1997, the EPA issued a construction permit to CEMEX for the
increased production of clinker to 1,238,100 tpy at the Facility’s Kiln 6 (the 1997
PSD construction permit).

The 1997 PSD construction permit limited the Facility’s total emissions of NOy to
3,204 tpy, an increase of 39 tpy of NOx emissions from the baseline emissions of
3,165 tpy, which was emitted prior to the increase in clinker production at Kiln 6.
The newly permitted production limit of 1,238,100 tpy clinker was established to
keep the emissions of NOx that resulted from the increase in capacity to below 39
tons, thereby avoiding PSD requirements for major modifications at major sources.
To determine the NOy emissions resulting from the increased clinker production
capacity at Kiln 6, CEMEX submitted a NOy emissions factor of 5.17 pounds per ton
of clinker produced (lbs/tcp).

Multiplying the emission factor of 5.17 lbs/tcp.and the newly permitted increase in
clinker production of 1,238,100 tpy results in an increase of 35.5 tpy NOx emissions
from the baseline emissions of 3,165 tpy of NOx prior to the capacity expansion.

In 1997, CEMEX completed construction and began operation of Kiln 6, thereby
increasing the physical capacity of Kiln 6. |

In March 1999, CEMEX conducted a stack test on Kiln 6 to determine NOx

emissions as required under the 1997 PSD construction permit. The March 1999,

12
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stack test results indicated that based on the average of the 1-hour test runs, Kiln 6
emitted less than 5.17 lbs/tcp NOx.

In July 2006, the EPA required CEMEX to conduct stack tests on Kiln 6 to determine
NOx emissions. CEMEX conducted stack tests on Kiln 6 in November 2006 in
accordance with the EPA-approved stack test protocol. The November 2006, stack
test results indicate that based on the average of three 1-hour test runs, Kiln 6 emitted
5.95 Ibs/tcp NOx.

CEMEX submitted monthly clinker production data to the EPA showing that between
May 2000 and April 2001, the Facility produced 1,149,485 tons of clinker.

By memorandum dated November 23, 2010, CEMEX advised EPA that the 2006
stack test NOyx emission levels were not representative of normal kiln operation, since
Kiln 6°s end O, analyzer was out of service during the test and operation of the unit
was not representative.

Multiplying the 5.95 Ibs/tcp NOx emission factor derived from the November 2006
stack test and the 1,149,485 tons of clinker produced for twelve (12) months results in
3,420 tpy of NOx (5.95 * 1,149,485/ 2,000 (1 ton) = 3,420), which is 255 tpy more
than the 3,165 tpy NOx emitted prior to the Kiln 6 clinker production capacity
increase.

On September 28, 2007, the EPA issued a Notice of Violation to CEMEX for
violations of the PSD provisions of the Act and 40 C.F.R. § 52.2729, pursuant to
Section 113(a)(1) and (a)(3) of the Act, 42 U.S.C. § 7413(a)(1) and (a)(3), and

provided a copy of the notice to the Commonwealth of Puerto Rico.

13
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In December 2005, Puerto Rico Environmental Quality Board (EQB) issued CEMEX
a Title V operating Permit.

E. EPA’s ALLEGED VIOLATIONS OF LAW

The EPA alleges that activities undertaken as part of the increased clinker production
at Kiln 6: (1) resulted in emissions of at least 255 tpy, which is greater than 40 tpy,
and therefore is a significant increase and a significant net increase of NO,_ at a rate
of 255 tpy, which is greater than 40 tpy and therefore is a significant net increase in
emissions of NOx, as defined in 40 C.F.R. 52.21(b)(23)(i). and (2) constitute a major
modification within the meani'ng of the Act and the federal PSD rules incorporated in
the Puerto Rico SIP. 40 C.F.R. § 52.21(b)(2); 40 C.F.R. § 52.2729.

The EPA alleges that CEMEX is liable for penalties under Section 113(d) of the Act
for the violations of the CAA and the federal PSD rules, as incorporated into the
Puerto Rico SIP, for the alleged violations in Paragraphs 60 — 63 as they relate to the

facts in Section E.

F. TERMS OF CONSENT AGREEMENT

I;“or the purposes of this Consent Agreement, as required by 40 C.F.R. § 22.18(b)(2),
CEMEX:

a. Admits that the EPA has jurisdiction over the subject matter alleged in this Consent

Agreement.

b. Admits to the Stipulated Facts set forth in Section C.

c. Consents to the assessment of the penalty as stated below.

d. Consent to the issuance of the compliance or corrective action measures provided in

this Consent Agreement.

14



e. Consents to any and all conditions specified in this Consent Agreement including the
completion of activities as stated below.

f.  Consents to any stated permit action.

g Waives any right to contest the EPA’s Alleged Violations of Law set forth in Section
E of this Consent Agreement.

h. Waives any right to appeal the Final Order that accompanies this Consent

Agreement.
69. For the purpose of this proceeding, CEMEX:

(a) Agrees that this Consent Agreement states a claim upon which relief may be
granted against CEMEX.

(b) Acknowledges that this Consent Agreement constitutes an enforcement action
for purposes of considering CEMEX’s compliance history in any subsequent
enforcement actions.

(c) Waives any and all remedies, claims for relief and otherwise available rights
to judicial or administrative review that CEMEX may have with respect to any
issue of fact or law set forth in this Final Order, including any right of judicial
review underSection 307(b)(1) of the Clean Air Act, 42 U.S.C. § 7607(b)(1).

(d) Consents to personal jurisdiction in any action to enforce this Consent
Agreement or the Final Order, or both, in the United States District Court for
the District of Puerto Rico.

(e) Waives any rights it may possess at law or in equity to challenge the authority
.of the EPA to bring a civil action in a United States District Court to compel

compliance with the Consent Agreement or Final Order, or both, and to seek
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an additional penalty for such noncompliance, and agrees that federal law

shall govern in any such civil action.

70. Penalty Assessment: the EPA has determined, and CEMEX has agreed, that an

appropriate civil penalty to settle the Alleged Violations of Law in Section E is

$160,000 based on an analysis of the facts and circumstances of this case along with -

the factors specified in section 113(e) of the Act, 42 U.S.C. § 7413(e), and the 1991

Clean Air Act Civil Penalty Policy, including CEMEXs significant cooperation in

agreeing to perform the conditions in Paragraph 73.

71. Penalty Payment: CEMEX agrees:

(a) To pay the civil penalty of $160,000 within thirty (30) days of the

effective date that this Consent Agreement.

(b) To submit the civil penalty by EFT and provide the following information

to its remitter bank:

1.

o

Amount of Payment: $160,000

SWIFT address: FRNYUS33, 33 Liberty Street, New York, NY
10045

Account Code for Federal Reserve Bank of New York receiving
payment: 68010727

Federal Reserve Bank of New York ABA routing number:
021030004

Field Tag 4200 of the Fedwire message should read “D 68010727
Environmental Protection Agency”

Name of Respondent: CEMEX de Puerto Rico, Inc.

Case Number: CAA-02-2015-1210

(c) Within 24 hours of the EFT, send proof of payment to:

Regional Hearing Clerk

U.S. Environmental Protection Agency — Region 2
290 Broadway — 16th Floor

New York, New York 10007

and
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Robert Buettner, Chief, Air Compliance Branch
Division of Enforcement and Compliance Assistance
U.S. Environmental Protection Agency — Region 2
290 Broadway — 21st Floor
New York, New York 10007
and
Liliana Villatora, Chief, Air Branch
Office of Regional Counsel
U.S. Environmental Protection Agency — Region 2
290 Broadway — 16th Floor
New York, NY 10007
72. If CEMEX fails to timely pay any portion of the penalty assessed under this
Agreement, the EPA may:

(a) request the Attorney General to bring a civil action in an appropriate district
court to recover: the amount assessed; interest at rates established pursuant to
26 U.S.C. § 6621(a)(2); the United States’ enforcement expenses; and a 10
percent quarterly nonpayment penalty, 42 U.S.C. § 7413(d)(5);

(b) refer the debt to a credit reporting agency or a collection agency, 42 U.S.C. §
7413(d)(5), 40 C.F.R. §§ 13.13, 13.14, and 13.33;

(c) collect the debt by administrative offset (i.e., the withholding of money
payable by the United States to, or held by the United States for, a person to
satisfy the debt the person owes the Government), which includes, but is not
limited to, referral to the Internal Revenue Service for offset against income
tax refunds, 40 C.F.R. Part 13, Subparts C and H; and

(d) (i) suspend or revoke Respondent’s licenses or other privileges, or (ii) suspend

or disqualify Respondent from doing business with the EPA or engaging in
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programs the EPA lsponsors or funds, subject to the requirements and

procedures set forth in 40 C.F.R. § 13.17.

73. As a condition of settlement, CEMEX agrees to the following:

(a) Installation of Controls on Kiln 6: No later than June 30, 2017, CEMEX

(b)

shall install and operate a selective non-catalytic reduction process
(SNCR) at Kiln 6 that is designed to comply with a 30-day rolling average
emission level of 2.30 Ibs NOx/ton clinker from Kiln 6. CEMEX may use
another system to control NOx emissions so long as that system is
designed to comply with a 30-day rolling average emission level of 2.30
Ibs NOx/ton clinker from Kiln 6.

Monitoring of Emissions from Kiln 6: No later than March 1, 2017,

CEMEX shall monitor NOx emissions from Kiln 6 by using the NOx
monitors at the kiln’s stack after the SNCR.

1. “Kiln Operation™ shall mean, with respect to Kiln 6, any period
when any raw materials are fed into the kiln or any period when
any combustion is occurring or fuel is being fired in the kiln.

ii. “Operating Day” shall mean any day on which Kiln Operation has
occurred.

1ii. The NOx CEMS must be installed, operated and maintained in
accordance with the requirements of 40 C.F.R. §§ 60.11 and 60.13,
and Part 60 Appendices A, B and F. The NOx CEMS will be
operational at all times during Kiln Operation. During any time

when the CEMS is inoperable and/or otherwise not measuring
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emissions of NOx from the kiln, CEMEX shall apply the missing
data substitution procedures in 40 CFR Part 75, Subpart D.

iv. The 30-day rolling average emission rate for NOx, expressed as
pounds per ton of clinker produced, shall be calculated as fol}ows:
first, sum the total pounds of NOx emitted each Operating Day and
the previous 29 Operating Days using the CEMS; second calculate
the total amount of clinker produced each operating day and the
previous 29 Operating Days; third divide to pounds of NOx
emitted in 30 days by the total amount of clinker produced in 30
Operating Days. CEMEX will determine a separate 30-day rolling
average each new Operating Day. NOx emissions during
malfunction of the kiln will be included in the 30-day rolling
average. The 30-day rolling average emission levels will be
calculated based on days in which the kiln is operated.

v. CEMEX shall send EPA semi-annual reports showing that the
NOx emissions from Kiln 6 meet the 2.3 lbs/ton limit on a 30-day
basis until CEMEX incorporates the 2.3 lbs/ton limit on a 30-day
basis for Kiln 6 into its Title V permit.

(c) Amend License/Permit to Incorporate New Limit: No later than June 1,
2016, CEMEX shall apply for a non-Title V permit to include a NOx
emission limit for Kiln 6 that is no less stringent than 2.3 Ibs NOx/ton
clinker on 30-day rolling average. Failure by CEMEX to timely apply for

the amendment shall render any release or satisfaction of liability afforded
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under this Consent Agreement null and void. CEMEX shall also timely
incorporate the terms of this new permit, and a requirement to submit the
semi-annual reports as required in paragraph 73.b.v. of this CAFO to the
Title V permitting authority into its Title V permit for the facility
according to the regular schedule for amending or renewing its Title V
permit.

(d) Prohibition on Use of Emission Reductions: CEMEX agrees that

Emission reductions resulting from installation of controls on Kiln 6 shall
not be considered as credita;ble contemporaneous emission decreases for
the purpose of obtaining netting credit or offset under the CAA’s New
Source Review programs. For any NSR applicability determinations after
the effective date of this Consent Agreement, CEMEX shall adjust any
Baseline Actual Emissions for Kiin 6 downward to reflect the emissions
reductions resulting from this Consent Agreement as if CEMEX had been
complying with this Consent Agreement during that 24-month petiod
(even though that 24 month period occurred before the effective date of
this Consent Agreement). The limitations on the generation and use of
netting credits or offsets set forth in this Paragraph do not apply to
emission reductions achieved by CEMEX that are surplus to those
required under this Consent Agreement.

(e) CEMEX and the EPA agree to submit this Consent Agreement to the Regional
Administrator, EPA Region 2, with a request that it be incorporated into a Final

Order. Upon filing, the EPA will transmit a copy of the filed Final Order and
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