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INTRODUCIION 

Henry R. Stevenson. Jr., Individually and as Owner of I' ark wood Land Company. appeals 

ii·om an Initial Dcci sion for v iolmions of 0300( a 1 of tile C Jean Water .\l'l. 3 3 l.'. S.C. ~ 1319( a) 

issued February l l, 2013. For the reasons staled below, the Initial Decision is in error because 

(l) The Environmental Protection Agency lacksjurisdiction under the provisions of the Clean 

Water Act; (2) the administrative court's decision that the "discharges of tlll associated with the 

staging area/truck ramp and the truck turnaround, totaling 1.26 acres were not authorized by 

NWP 3" were arbitrary and capricious; and (3) the penalt; assessed against Respondent by the 

administrative court improperly utilized Clean Water Act ~j309(g) tiuiddines based upon rhe 

evidence provided. 

ISSUES PRESENTED FOR REVIEW 

A. The Corps and El'A lack jurisdiction over tht subject property. 

B. The Administrative Court's decision that tht: discharges were not authorized by 

NWP 3 were not supported by the evidence. 
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FACTUAL i\ND I'ROCJJ)URAL 13ACKCIROl.ND 

On or about October 11, :2006, Mr. Henry R. Stc\ ~~nson. Jr.. Individually and as owner of 

Parkwood Land Company (hereinafter, ''PLC') submitted a packet to the U S Army Corps of 

Engineers' Galveston District (hereinafter "Corps" or "'fhe Corps") requesting verification of a 

wetland delineation completed bv GT! EnvironmentaL Inc. (hereinafter "GTI") on behalf of 

PLC. In its report, G'ri stakd that "[t]hc investigation was conducted for the purpose of 

determining the existence and appro:-lirnate ex rent, if any, of warers of rhe United States 

(jurisdictional waters), included wetlands, within the+/- 79 acre tract. which would be subject to 

regulation under §404 of the Clean Water Act.· The protect site is located north of Interstate 10 

and east of the Neches River, near Rose City, Orange County, Texas (hereinafter "the site"). 

After completing its initial review of the GTI determination, the Corps found that the 

wetland delineation map, included with GTI determinatiou documents needed to be revised. GTI 

submitted the revised delineation map to the Corps on December 6, 2006. The Corps then issued 

a preliminary jurisdictional determination finding 72 of th<~ 79 acre parcel as wetlands that are 

subject to the Corps' jurisdiction under §404 of the Clean Water Act. 

The Corps subsequently issued Permit Number S\I'CJ-20(17.84-RN (D-19279) to PLC in 

order to repair portions of the levee on the property. According to the Corps letter granting the 

permit: 

"Our review of a 1947 survey showed that the property was originally used 
for dredge-material disposal and is surrounded by a containment levee. 
According to your project description, this levee is eroding and requires 
repairs. Since the levee was built prior to the inception of Section 404 of 
the Clean Water Act (CWA) and Section 10 of the Rivers and Harbors Act 
of 1899 plus the fact jurisdictional activities tlm have occurred prior to 
July 19, 1977, are authorized (grandfathcored) by th<~ N\VP, the levee is 
considered to be previously authorized and can be repaired pursuant to 
NWP 3 " 1 

1 The entire parcel which is the subject of this app~al is :.urrounded b~ a JJ' kvcc (Ill all sides. 
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On or about November 17, 2010, PLC received a letter tl·otn the Environmental 

Protection Agency (hereinafter, "EPA") regarding "[t]he discharge of fill material into waters of 

the United States without a permit." A meeting with members of the EPA and the Corps 

occurred on the site on or about December 9, 20 I 0. 

On or about Apri117. 2012, the Regional Judicial OH1cer granted a Motion for 

Accelerated Judgment as to liability on a Class I Penalty Action under Clean Water Act 

("CW A") §309(g). The decision denied the Motion as to Penalty Assessment due to lack of 

evidence. Both Complainant and Respondent filed Supplemental Motions and an evidentiary 

hearing was conducted on or about November 1'1, 2012. 

6 



ARGUMENT 

I. The U.S. Corps of Engineers lacks jurisdktion over the subject property. 

Congress passed the Clean Water Act (hereinafter "CWA") in 1972 ''to restore and 

maintain the chemical, physical, and biological integrity of the Nation's waters." 33 U.S. C. 

§1251. To that cnd, the CWA prohibits the discharge ofpollutams into navigable waters. See 

id.; §§1311(a), J362(12)(A). The CWA defines navigabk waters as "the waters of the United 

States, including the territorial seas." 33 U.S.C. §1362 (7). Although the Corps initially 

construed this detlnition to cover only waters navigable in fact. "in 1975 the waters of the United 

States' to include not only actually navigable waters but also triburarics of such waters" and 

"freshwater wetlands that were adjacent to other covered waters." Uni!ed S!a/es v. Riverside 

Bayview Homes, Inc., 474 US. 121. 123-24 (I 985). 

Jn Riverside Bayview Homes, the U.S, Supreme Court upheld the Corps' determination 

that it had jurisdiction over wetlands adjacent to navigable waters ld at !39. Even though the 

plain language of the statute did not compel this conclusion. the Court c\plained that by 

including a broad definition of"navigable waters" in the CW t\, Congress "evidently intended 

to ... exercise its powers under the Commerce CliHISC to regulate at least some waters that would 

not be deemed 'navigable' under the classic understanding of that term." ld at 133. It was 

fm1her reasoned by the Court that the Corps' decision to include wetlands within it jurisdiction 

was a reasonable one, given wetlands' critical in1portance to the health of adjacent waters. ld at 

133-34. 

The Supreme Court again interpreted the CWA term "navigable waters" in Solid Was/e 

Agencyo/Norrhern Cook Coumy v. Uni!edSwws C'orps o/Engineen. 531 U.S. 159 (2001) 
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(hereinafter "SWA.NCC')_ In SWANCC, the Court considered whether "isolated ponds, some 

only seasonal, wholly located within two Illinois counties, fell under [the CWA's] definition of 

'navigable waters' because they served[ d) as habitat for migratorv birds_-- hi at 171-72 _ The 

Court held that these waters were simply too far removed liom anY navigable waters to be 

included within that term_ fd_ To distinguish these isolated ponds li-om the wetlands it 

considered in Riverside Bayview Homes, the Court explained, ··]r Jt was the significant nexus 

between the wetlands and ·navigable waters' that informed our reading uf the CW A in Riverside 

Bayview Homes." Jd at 167_ 

Five years later, in Rapanos v_ US, the Supreme Court revisited the issue of the Corps' 

jurisdiction over adjacent wetlands. 547 U.S. 715 (2006). Although cominuing to recognize the 

validity of the Riverside Bayview Homes decision, the Court was unable to provide a clear, blue­

line decision regarding jurisdiction. Instead, a !1-actured Court proposed two ditierent ways to 

limit the reach of it earlier ruling so as not to allow juri:;diction ova 1\-dlancls which were remote 

or lacked a cmmection to "navigable waters.'· 

The Rapanos plurality suggested that wetlands should only fall within CW A jurisdiction 

when they (1) are adjacent to a "relatively permanent body ofwarcr connected to traditional 

interstate navigable waters," and (2) have a "continuous surface connection with that water!' ld 

at 742 (hereinafter "Plurality Opinion'')_ Justice Kennedy, concurring, found this test too 

limiting. Instead, be borrowed language hom SWANCC to establish an alternative new test for 

jurisdiction over adjacent wetlands. /d at 779. 781. !'he dissenL which drew fl.,ur votes, found 

both oftbese tests too stringcnL In the words <lf' the Chief Justicc. "lilt is unfununate that no 

opinion commands a majority of the Court on precisely bow to read Congress' limits on the 
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reach of the CWA. Lower courts and regulatc:d emitics will have 10 feel their way on a case-by-

case basis." ld at 758. 

In its short life, Rapanos has indeed satisfied any ·'bafflement" requirement. The first 

coUJ1 to decide what opinion was controlling decided w ignore all of them and instead opted for 

earlier circuit precedent which it fell was clearer and more readily applied. Uni!ed Srares v. 

Chevron Pipe Line Co., 437 F.Supp.2d 605, 6Ll (N.D. Tex. 2006). The Courts of Appeal have 

similarly been perplexed and scattered in opinion. The Ninth Circuit has stated that Justice 

Kennedy's test apples ''in most instances··, Norrhem Co/ifomio River !Yurch ,. Ciry of 

Healdsburg, 496 F.3cl 993, l 000 (9'" Cir. 200/), while the Eleventh Circuit has held that the 

CWA's coverage may be established only under this test. Unired Srares v. Robinson, 505 F.3d 

1208, 1219-22 (11'11 Cir. 2007). By contrast, the First and Seventh Circuits. though ditTering 

somewhat in their analyses. have followed Justice Stevens· (the dissent) advice and held that the 

CWA confers jurisdiction whenever either Justice Kennedy's or the Plurality Opinion's test is 

met. United States v. Johnson, (467 F.3d 56,60-66 (1st Cir. 2006): Unired Stares v. Gerke 

E . I "64 l' od 'l~o 7~" '7111 
(" 0 (1.1' xcavalmg. nc., '•J · . .) ~,, _)I .tr."' t c<). 

Unfortunately, the Fitih Circuit. which provides jurisdiction over the site, has not 

addressed this issue since the issuance of Rapanos. 

a. Rapanos- Plurality Test 

Following the Plurality Opinion in Rapunos requires the EPA to exhibit that the site 

property ( 1) is adjacent to a "relatively permanent body of water connected to traditional 

interstate navigable waters," and (2) has a ·'continuous suri~lce connection with that water." In 

granting Accelerated Judgment to Complainant, the Regional Judicial Officer admits that 

"Complainant docs not rely on Justice Scalia· s pi ural ity opinion in this matter and Respondent's 
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claim the tract's wetlands, which lack a continous surface connection to the neches River, could 

not meet the jurisdictional tests set forth in tha1 opinion." Accelerated Decision at 6. Instead, the 

Administrative Court relies ttpon the Environmental Appeals Board· s previous holding in In Re. 

Smilh Farm Emerprises which reads: 

"Following the advice in Justice Stevens· dissent in Rap<;rws. the lead of 
the U.S. Circuit Courts of Appeal f(n the First and Eighth Cicuits. and the 
position of the United States in post-Rupunos appeals. rlw Huard 
detennines that CW A jurisdiction lies with EPA if eitheJ the l'lurality· s or 
Justice Kennedy's test is met." In Re: Smith Farm Enterprises 
E.A.D. ---·-- I 0 I 0 WL 400 I 418 (September 20, 20 I 0). 

It is important to note here, however, by granting an Accclerated Decision in favor of 

Complainant regarding jurisdiction, the Admirmtratiw Court has LJiled to apply the opinions of 

the U.S. Supreme Court, as noted above. or applv an interpretation of those standards issued by 

the U.S. Court of Appeals, 5'il Circuit which pr01 ides rulings for the location of the subject 

property. 

The Plurality Opinion notes that without a clearly defined hydrological connection, the 

ability of the U.S. Corps of Engineers and EPA w assert jurisdiction when there is none is 

prevalent. See Rapanos, 547 U.S. at 728. The Plurality Opinion states: 

"some of the Corps' district offices have concluded that wetlands are 
'adjacent' to covered waters if they are hydrologically connected 'through 
directional sheet flow during storm events' ... 01' if they lie within the 
'1 00-year floodplain' of a body of water ---that is, they are connected to 
the navigable water by flooding, on average, once every I 00 vears. 
Others have concluded that presence within 200 feet of a tributan 
automatically renders a wetland · ad1 accJli · and Jurisdictional. .·\nd the 
Corps has successfully defended such theories of ·adjacency· tn the courts, 
even after SWANCC's excision of ·isolated' waters and Yvetlands Ji·om the 
Act's coverage. One court has held since SWANC'C that wetlands separated 
from flood control channels by 70-foot-wide berms, atop which ran 
maintenance roads, had a 'significant nexus' to covered waters because, 
infer alia. they lay 'within the 100 year lloodplain ofticlal waters' 

Baccaral Fremo111 Developers, LLC v. Army Carps ojEngineers, 425 F. 
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3d 1150. II 52, 1157 ( CA 9 2005 J In one of the cases lxJorc us wday. the 
Sixth Circuit held, in agrecrncnl with"'lr.lhe ma_ioritv ofccmrts.· that 
'while a hydrological connection between the non-navigable and 
navigable waters is required. there is no ·direct aburmen:' requirement· 
under SWANCC for ··adjacency' 3 76 F. 3d 629, 639 (2004) (Rapanos II) 
And even the most insubstantial hydrologic connection may be held to 
constitute a 'significant nexus.' One court distinguished SWANCC on the 
ground that 'a molecule of water residing in one of these pits or ponds [in 
SWANCCI could not mix with molecules Ji·om otlwr bodies of water'-­
whereas, in the case before it, 'water molecules currently present in the 
wetlands will inevitably flow towards and mix with water from connecting 
bodies,' and '[a] drop of rainwater landing in the Site is certain to 

intermingle with water from the [nearby river].' Uniled S101es v. Ruerh 
Deve/opmen/ Co., 189 F. Supp. 2d 874. 877-87B (ND Ind. 2002)." 
Rapanos 547 U.S. at 728-29. 

It is Jor this reason, Justice Scalia stares in the Plurality Opinion that 

"only those wetlands with a continuous surfirce connection to bodies that 
are 'waters of the Unrted States' in their own right, so that there is no clear 
demarcation between ·waters' and wetlands. are ·adjacent to' such waters 
and covered by the Act. Wetlands with only an intermittent, physically 
remote hydrologic connection to ·\vaters of the United Stares' do not 
implicate the boundary-drawing problem of Riverside Bayview. and thus 
lack the necessary connection to covered waters that we described as a 
'significant nexus' in SWANCC 53! U. S , at 167 ld at 742. 

By adopting a view ofRapanos that either the Plurality Opinion or Justice Kennedy's test 

meets the grounds tor jurisdiction incorrectly interprets the test and substitutes the opinions of a 

single Justice as "the law of the land." Further. without a supporting ruling by the 5'h Circuit, the 

Regional Judicial Oflicer substitutes the opinions of courts who lack jurisdiction over the subject 

property as ·'the law of the land." !d. 

PLC has stipulated that the Neches River Jlows adjacent to the site: however, the site and 

the Neches River, as previously noted, are separated by a thrrteen-foor-high levee. T'he Corps, in 

a Memorandum tor File dated July 5, 2007, states, by their own admission, that "there is no 

hydrological collllcction or breaks in the levee." See Exhibit "A." 

I I 



While there is no dispute regarding the Neches River and requirement# 1 above, there is 

no "continuous surface connection with that water" or "hyrdrological connection" as required by 

the Plurality Opinion in Rapanos. See Rapanos. 54 7 U S at 742 

b. Rapanos- Kennedy's Significant Nexus Test 

Justice Kennedy statGs, "[aJs applied to wellands adjacent to navigablc-in-lact waters, the 

Corps' conclusive standard t(Jrjurisdiction rests upon a reasonable inference of ecologic 

interconnection, and the assertion of jurisdiction for those wetlands is sustainable under the Act 

by showing adjacency alone. That is the holding of Riverside Bayview Rapanos 547 U.S. at 

780. 

While Justice Kennedy provides learned insight into his reasons for concurrence, reasons 

why the Plurality Opinion is too restrictive, and the dissent's opinion is too broad, Justice 

Kermedy's concuning opinion fails to note that the Plurality Opinion overturns portions of 

Riverside Bayview, and for good reason. The Court's reasoning in Rn•erside Bayview was 

founded upon the assumption that adjacency '·signiflcantly affects the chemical, physical, and 

biological integrity" of the navigable (or semi-navigable) waterway. See id at 755. When 

Justice Scalia stated, "[w ]etlands with only an intermittent, physically remote hydrologic 

connection to 'waters of the United States' do not implicate the boundary-drawing problem of 

Riverside Bayview, and thus lack the necessary connection to covered waters that we described 

as a 'signiflcant nexus' in SWANCC,'' the intention of the Plurality Opinion was to provide a 

clear test for establishing a boundary and to ·'square" the Court's pre,ious two opinions. See 531 

U.S. at 167. 

12 



There are two issues with utilizing Justice Kcnned,·s approcrch. First. as previously 

noted, utilizing Justice Kennedy's approach alone imerprets a Supreme Court opinion as that of 

only one justice. Second, ''adjacency" can be an issue which is easily manipulated. 

For example, let us take a subject property that is bordered by a navigable waterway to its 

east and a property, not initially subject to jurisdiction and owned by another person or entity, to 

its west. The western parcel is not ''adjacent" because there is another property between it and 

the navigable waterway. Does the western property become subject to jurisdiction if the owner 

of the subject property purchases it'? What if the subject property is subdivided with a boundary 

running north and south? Does the Corps lose JUrisdiction over the western subdivided property 

because it is no longer adjacent'! 

The utilization of Justice Kennedy's significant nexus test and the use of Riverside 

Bayview in an absence of consideration for either the Court's holcli.ng in SWANCC or Justice 

Scalia's Plurality Opinion and the implications of san1e, minimizes two Supreme Court opinions 

for the sake of one. 

c. Rapanos- Hydrological Connection Required 

Without a hydrological col1Jlection, there can be no jurisdiction. See Rupunos 547 U.S. at 

728-29. Mere adjacency to determine jurisdiction assumes which are not necessarily true and 

incorrectly interprets SWA!VCC or Justice Scalta's Plurality Opinion Therefore, Respondent's 

property, which is fully and completely separated Ji·om the Neches River by a thirteen ( 13) foot 

levee (and has for nearly a century), which the Corps of Engineers agrees has no hydrological 

connection with the Neches River, is not subject to jurisdiction under the Act. 
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II. The Administrative Court's decision that the discharges were not authorized by 

NWP 3 were not supported by the evidence. 

In the lntitial Decision. the Regional Judicial Officer notes that there were differences 

between the pre-construction notification and the Corps' "enclosed three sheet project plans." 

Initial Decision at 4. In fact, the Decision states. ·'It would have been impossible for Resondents 

to 'proceed with the repair of the existing levee as proposed in your December ll, 2006 letter' 

while complying 'with the enclosed three-sheet project plans." !d. The pre-construction letter 

provided to Respondent by the Corps (and utilized as the issuance ofNWP 3 for the project) 

allows for "minor deviations due to changes in construction techniques, materials, or the like." 

The Regional Judicial Officer, while "[ e ]ven allowing I~Jr the ambiguity of that letter" still 

concluded that the "discharges of fill" were "not authorized" under the issued permit Id at 6. 

The Decision further states that although the Decision lines Respondent $7,500 for his 

"violations," "[t]hese are not, however, particularly serious violations." !d. Respondent wonders 

if he has the same definition of the term "serious" as the Regional Judicial Ofticer. 

The Decision further ampliJies the "not serious" nature of the violations by noting the 

Complainant's key witness, John Davidson, testified the Corps "would have likely have 

authorized the fill discharges associated with the truck ramp/staging area and truck turnaround 

under NWP 33 had Respondent's consultant identified them in the pre-construction notiftcation 

and specifically requested coverage under that ~WP.'' Id. 

a. There was no evidence presented that supported the fact that Respondent 

discharged fill that was not in accord with the pre-construction notification. 

Respondent's testimony and exhibits indicate that the diagrams ti:mvarded as part of the 

pre-construction notification call tiJr the discharge of !Ill "I 0 feet behind the new OHWM (i.e. 
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ordinary high water mark) by pullmg che remaining portions of tlw nisting levee back away 

from the shoreline. Ex. R-S at 4-5. Mr. Davidson, upon cross-examination could not testify as to 

the dimensions of the fill on the inside portion of the levee. Transcript at I 00. Kristen Shivers, 

testifying on behalf of the Corps of Engineers could not, upon cross-examination, testify as to the 

dimensions of the fill on the inside portion of the levee. Transcript at 136. 

Further, Ms. Shivers, while admitting that the GPS unit and computer program utilized to 

outline the boundaries of the "violations" incurred "erroneous data," still testified that the data 

used to outline the width and breadth of Respondent's violations was proper. Transcript at 130-

135. 

In short, no witness on behalf of Complainant could testify thm Respondent placed fill 

beyond the ten foot indicated in the pre-construction notillcation. 

b. The NWP 3 permit authorization letter allowed for "minor deviations." 

The Decision holds that "minor deviations" "references the levee's original construction, 

not the work proposed in the pre-construction notification. Even allowing for the ambiguity of 

that letter, I conclude the discharges of fill associated with the staging area/truck ramp and the 

truck turnaround, wtaling 1.26 acres, were not authorized by NWP 3 and thus violated CW A 

§301 (a) Initial Decision at 6. 

The Regional Judicial Oi1icer, noting the •·ambiguity'' fails to account that the plain 

language of the NWP 3 authorization letter allows for the discharge of fill- if it exceeded the ten 

feet allotted for in the pre-construction notitlcation. What accounts for a "minor deviation" was 

also a puzzle to the Complainant's witnesses. 

Ms. Shivers testified: 
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Q: So tell me, since we calculated acreage, how many acres is acceptable and how 
many acres is unacceptable under the minor deviation standard that we're talking about in 
Nationwide 3'? !low much is too much? 

A: It's determined on a case by case basis. Transcript 13'!-140. 

Mr. Davidson testified: 

Q: If my levee is not wide enough and strong enough to handle the trackhoe that 1 
need to put up there to put the dirt on the lev,,c, can I widen that under Nationwide No. 3 in order 
to accept that and have that be as a pan of tl1e minor deviation due tc> construction techniques, 
materials or the like? 

A: 11 depends on how wide -1 mean, how wide you're going to widen it. I mean, if 
you're going out two feet, as I discussed earlier, that's a minor deviation. If you're going out 50 
feet, that is not a minor deviation. Transcript at 66-6 7. 

While the Complainant's witnesses cannot testify as to bow far Respondent placed fill on 

the inside portion of the levee, they further cannot delineate as to what a "minor deviation" is as 

noted in the NWP 3 letter issued to Respondent. The evidence presented by Complainant cannot 

show and does not show (I) Respondent discharged 1111 that was not in accord with the pre-

construction notification and (2) was not within the language of a "minor deviation" as provided 

Respondent in the NWP 3 permit issued to !1im. 

CONCLUSIONS 

Following the l.J.S. Supreme Court's opin1on in Rupunos and the subsequent attempts to 

interpret this holding, the ONLY means by which the Corps or EPA can confer jurisdiction upon 

the site is through use of the opinion of a single justice. This method discounts the opinion 

issued by fonr justices and substitutes the opinions of one. Therefore, by granting Accelerated 

Judgment on liability to Complainant, the Administrative Court utilizes a legal standard not 

recognized by the 5111 Circuit and interprets a Supreme Court opinion of a single justice. 

Even assuming that jurisdiction exists, there was no evidence presented that (a) 

Respondent discharged fill that was not in accord with the pre-conslntction notification provided 

16 



to the Corps or that (b) if Respondent did so, thai such discharge was nut in accord with the 

"minor deviations" provisions issued in the NWP 3 pennit provided to Respondent. 

These premises considered, PLC requests this Environmental Appeal Board vacate the 

Initial Decision issued by the Regional Judicial Of11cer on February I l. 20!3. 

Respectfully Submitted, 

THE KIBLER LAW F!Rl'v1 

is/ Charles M. Kibler, Jr. 
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