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In the Matter of )
)

Dessie L. Brumfield d/b/a Brumfield ) Docket No. TSCA-05-2010-0014

Properties, LLC, )
| )
Respondent )

COMPLAINANT POST-HEARING BRIEF

L. INTRODUCTION

Complainant requésts thé-court find Respondent failed to comply with the Lead
Disclosure Rule of .the Toxic Substances and Control Aét (TSCA), in violation of 40 C.F.R. Part -
745,15 U.S.C. § 2689, and 42 U.S.C. § 4852d(b)(5), as alleged‘in the complaint for this civil
- administrative action and assess the proposed civil penalty of ‘$5 8,060.00.

On Tuesday, August 7, 2012, the court held a hearing for this action in MilWaukée,
Wiscénsin. Complainant provided the court and Respondent with the testimonial and |
' docuﬁentary evidence of four witnesses. |

Complainant demonstrated that between March 1, 2007, E_md January 1, 2009,
Respondent owner and lessor entered into 7 Ieasés for target housing, but committed thirty-two
violations of the TSCA Lead Disclosuré Rule, in violation of 40 CFR Part 745,15 US.C. §
2689, and 42U.8.C.§ 4852d(b)(5)

- Compla:mant demonstrated the proposed civil penalty of $58, 060 00 is fair, reasonable _

and consistent With the seriousness of the v101at1ons, particularly cqn31der1ng the facts and
information produced at hearing. Complainant demonstrated Respondent failed to include, as an

attachment or within each lease, the required TSCA Lead Disclosure Information. Complainant



demonstrated several of these leases were for lessees with then? yeung children. The evidence
demonstrated one of these leases was for a lesses and her child daycare center. Complamant
demonstrated Respondent failed to provide Complainant and the court with a single lease which
complied with the TSCA Lead Disclosurc Rule.
1L THE STANDARD OF REVIEW FOR AN INITIAL DECISION

“Hach mater of controve1sy shall be decided by the Pre51d1ng Officer upon a
preponderance of the evidence.” 40 C.F.R. § 22. 24(b). EPA, as the Complainant, has the burden

of going forward with and of providing evidence that the violation occurred. In the Matter of

Sandoz, Inc., Docket No. RCRA-84-54-R, Appeal No. 85-7; 2 E.AD. 324, 1987 EPA App.
LEXIS 7 (Final Decision, February 27, 1987).
- Under rule 40 C.F.R. § 22.24(b), each relevant fact must be decided by the Presiding Officer

based upon a preponderance of the evidence. In re LVI Envnonmental Services, Inc., 2001 EPA

App. LEXIS 6 (June 26, 2001) Under a preponderance of the evidence standard the evidence is
ovaluated to determine its weight and persuasiveness and the proponent must show that the
evidence an a whole proves that the fact sought to be proven is more nrobab}e than not (i.e., more
credible or convineing to the mind). The Complainant has the burden of persuasion that the
relief sought is appropriate, whereas the Respondent has the burden of presenting any response
or evidencle to establish that it is not. 40 CFR. § 22.24(51); Respondent has the burden of
presenta’non and persuasion for any affirmative defenses.

In order for the Complamant to prevall in this action, EPA must estabhsh that the -

Respondent was an owner Of [eSSOr, o1 target Tousing; and Teased that target HoUSing (o 1essecs,
" but failed to comply with the TSCA Lead Disclosure Rule at 40 C.F.R. § 745.113 as alleged in-

the complaint.



TSCA is a strict liability statute and Respondent’s state of mind is not relevant to the

determination of liability. See In the Matter of Leonard Strandley, TSCA Appeal No. 89-4,3

E.AD. 718, 722 (CJO, Nov. 25,.1991) (lack of intent not to violate TSCA requirements is not a

defense); and In the Matter of Bickford. Inc., Docket No. TSCA-V-C-052-92, 1994 EPA ALJ

LEXIS 16,at9 (ALf , November 28, 1994) (questions regarding intent are irrelevant to a
determination of liability). |
1II. THE RESIDIENTIAL LEAD-BASED PAINT ACT

A. Statutory Background

In promulgating Section 1018 of Title X, the Residential Lead-Based Paint Hazard
Reduction Act of 1992, at 42 U.S.C. § 4851, Congress found, among other things, that low-level
lead poisoning is wiriespfead among American children, afflicting as many as 3,000,000 children
under the age of 6: at low levels, lead poisoning in children cauées intelligence deficiencies,
reading anci learning disabilities, impeﬁred hearing, reduced attention span, hyperactivity, and
behavior prc;blems; and the ingestion of household dust containing lead from deteriorating or
abraded lead-based paint is the most common cause of lead poisoning in clﬁldren. Key
components of the national strategy to reduce and eliminate the threat of childhood lead
poisoning are mandatory disclosure and notification requirements that must be made as part of
residential rentals and sales.

Ultimately, Congress decided that the best role for the federél government was to

_augment local government efforts by mandating that owners, lessors and agents provide certain

specific information to people who were considering the purchase or rental of Tesidential
property. This information allows prospective buyers and tenants to make informed decisions

about where they and their families are going to reside. In42 U.S.C. § 4852d (Section 1018),
. .



Congress stated that owners are to provide specific information about lead-based paint, and in
addition to these required disclosures mandated language that must appear verbatim within or
attached to the contract for each residential transaction.”
Section 1018 requires the Administrator to promulgate regﬁlations for the disclosﬁre of
lead-based paint hazards in target housing that is offered for sale or lease.
B. Regulatory Background -
Pursuant to 42 U.S.C. § 48524, on March 6, 1996, EPA promuigated regulations at
40 C.F.R. Part 745, Subpart F, Disclosure of Known Lead-Based Paint and/or Iead-Based Paint
Hazards Upon Sale or Lease of Residential Property, referred to as the Lead Disclosure Rule.
Pursuant to 40 CER.§ 74_5.102(&), owners of more than four residential dwellings must comply
with Subpart F by September 6, 1996. The Lead Disclosﬁre Rule implements the provisions of
42 13.S.C. § 4852d which imposes certain requirements on the sale or lease of target housing.
The preamble to the Lead Disclosure Rule states:
Lead affects virtuaily every system of the body. While it is harmful to individuals of all
ages, lead exposure can be especially damaging to children, fetuses, and women of
childbearing age. . .Iead poisoning has been called “the silent disease” because its effects
may occur gradually and imperceptibly, often showing no obvious symptoms. Blood-
lead levels as low as10 pg/dL have been associated with learning disabilities, growth
impairment, permanent hearing and visual impairment, and other damage to the brain and
nervous system. In large doses, lead exposure can cause brain damage, convulsions, and
even death. Lead exposure before or during pregnancy can also alter fetal development

and cause miscarriages.

In 1991, the Secretary of HEHS characterized lead poisoning as the “number one
environmental threat to the health of children in the United States.”

61 Fed. Reg. 9065 (March 6, 1996). See also 40 C.FR.§745.100. = s

! The requirement for owners to provide the Lead Warning Statement in each rental transaction
was added by regulation. :
o . Ao



As a result of this federal law, an owner must provide federally mandated information
pursuant to the Lead Disclosure Rule to each fenant before the tenant becomes obligated under
the lease. As explained in the preamble to the Lead Disclosure Rule:

In addressing the need for greater clarity regarding the timing of disclosure activities,
EPA and HUD have attempted to maximize the parties’ flexibility in incorporating these
requirements during negotiations. EPA and HUD believe that this flexibility is important
given the many types of transactions covered by these provisions and the existence of
distinet local requirements and customs. Therefore, the final rule identifies only the latest
point at which full disclosure must occur. Using the statute as a guide, EPA and HUD
have identified this point as before the purchaser or lessee becomes obligated under any
coniract to purchase or lease the housing. -

£ £ % *
By requiring that the disclosure information be included in or as an attachment to the
lease, EPA and HUD seek to ensure that the disclosure process occurs during lease
negotiations. : ‘

- Thé requirement that the contract or an attachment include disclosure language fulfills
two additional functions. First, the process of completing and signing these sections
ensures that all parties are aware of their rights and obligations and are able to confirm
that the appropriate actions have already occurred. Second, this disclosure language
provides a clear record of compliance.

61 Fed. Reg. 9071. See also 61 Fed. Reg. 0072.2 See also 40 C.F.R. § 745.100.
The regulations also require that the owner’s agent ensure that appropriate information is
disclosed to each tenant before the tenant becomes obligated under the lease. See 61 Fed. Reg.

9077. If that information demonstrates that the property poses a hazard, a tenant might decide

not to reside there. If a tenant decides to rent property with lead-based paint, the tenant must

2 It is appropriate to use the preamble of a final rule to determine the meaning of a regulation and
the promulgating agency’s intent. See HRI, Inc. v. EPA, 198 ¥.3d 1224, 1244 n. 13( 10" Cir.
2000) (preamble to a regulation is evidence of an agency’s contemporancous understanding of its

~rules); Wyomin _Qutdoor Council v..1.S. Forest.Serv., 100.F.3d.43, 53 (D.C.. Cir. 1999) (while

language in-the preamble-ofare gul-a-ti.on_is-noiﬁcontrollmg_omer_the_languag.e_o fthe regulation

itself, it may serve as a source of evidence concerning contemporaneous agency intent);
Commonwealth of Pa. Dep’t of Pub. Welfare v. U.S. Dep’t of Health and Human Serv., 101 F.3d
939, 944 (3% Cir. 1996) (preamble to regulations may be used as an aid in determining the
“meaning of the regulations); Martin v. American Cyanamid Co., 5 F.3d 140, 145 (6" Cir. 1993)
(same). '
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receive information about how to identify any lead haiards in these unéts, as well as informatioﬁ '
about simple things the tenant might do to redﬁce or eliminate exposure to lead based paint
hazards.

Because it would be ifnpossiﬁle for EPA to interview every tenant involved in a;rg;ntal
transaction to determine if that tenant received the ,fedérally required information about lead-
based paint, the Lead Disclosure Rule requires that the building owner maintain documentation
to demonstrate that this federallyerequifed information was provided to each tenant before the
tenant becomes obligated under the lease. As explained in the preamble to the Lead Disclosure .
Rule, “Further, the completion and retention of disclosure and acknowledgment language is a
: nécessary component of any effective, enforceable disclosure requirement for leasing
transactions.” 61 Fed. Reg. 9071 (March 6, 1996).

Section 1018 and the Lead Disclosure Rule empower families, giving thém information
to allow them to make informed choices about where they will live and what they can do to
p_rotéct themselves and their families from the hazards of lead poisoning. As the preamble to the

Lead Disclosure Rule sfates:

EPA and HUD expect that this rulemaking will generate benefits by giving prospective
home purchasers and lessees access to information that might otherwise have been
unavailable (e.g., information pertaining to abatement activities for a specific residence)
or that they might have been able to acquire only through their own effort and at some
cost. In addition, EPA believes the information will generate health benefits by leading
many purchasers and lessees to modify their behaviorin a way that will reduce risks from
" lead-based paint. .. The rule may also prompt propertly Owners, due to the reluctance on

the part of prospective purchasers/lessees to select housing containing lead-based paint,

~to act to reduce lead-related hazards associated with their residential dwellings. ‘Health

benefits resulting from such activiiies are distinguishable from i more direct benefits of

the rulg, i.e., the value of 1mproved nfermation.

61 Fed. Reg. 9080.



Iv. .PROI;OSED FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Complaint alleged that Complainant is; by lawful delegation, the Director of the
Land and Chemical Division, Region 5, United States Environmental Protection Agency. |
(Complalnt Par. 2). Respondent’s Answer nelther adnuﬁed nor demed nor explamed the
material factual allegation. Tharefore the allegation is admitted. 40 CFR.§ 22 15(d).

A. Respondent Was the “Owner” of These “Residential Dwellings”

“-Owner’; means any eﬁtitjr that has legal title to target housing, including but not limited
to individuals, partnerships, corporaﬁons, trusts, governments agencies, housing agencies, ¥ndian
tribes, and non-profit orgé.nj.zatit-ms, except where a mortgagee holds legal title to property
| serving as collateral for a mortgage loan, m which case the owner would be the mortgagor.

40 C.F.R. § 745.103. | , |
- Respondent Dessie L. Brul_nfleld, d/b/a/ Brumfield Properties, LL.C, was an “individual.”
3072 North 28™ Street, Milwaukee; Wisconsin
Lease, Dated January 1, 2009
' Counts 7,26 ,

Respondent héld legal title to ‘Fhe sinéle-famﬂy dwelling located at 3072 North 28™
Street, Milwaukee, Wisconsin, from December 21, 2006 to date. (CX 11, 237-244).

The Complaint alleged Respondent owned this residential property from at least March 1,
2007 to January 1, 2009. (Complaint Par. 17). Respéndent’s faiture to admit, deny, or explain’
aty material allegatlon contained in the complaint constitutes an admission of the allegation.

40 CFR. § 22. 15(d) Respondent stated at hea:rmg “My name is Dessie L. Brumfield. .. Tam

the proper’;y owner.” {(IT. 5}



3463 N. 13" Street Milwaukee, Wisconsin
Lease, Dated November 20, 2008 and December 1, 2008
Counts 1, 8, 14,20, 27 |

Respondent held legal title to the single-family dwelling located at 3463 N. 13" Street,
Milwaukee Wisconsin, from Januery 29, 2002, to date. (CX 11,229-236). |

The Complaint alleged Respondent owned this residential property from at least March 1,
2007 to January 1, 2009. (Complamt Par. 17). Respondent s faﬂure to admlt deny, or explam
any material allegation eontamed in the complaint constitutes an admission of the allegation.
40 C.K. R § 22.15(d). Respondent stated at hearing “My name is Dessie L. Brumﬁeld .lam

the property owner.” (Tt. 5).

2230 North Teutonia Road, Milwaukee, Wisconsin
Lease, Dated May 15,2008
Counts 4, 11,17, 23,30
Lease dated March 1, 2007
Counts 3, 10, 16, 22, 29

| Respondent held legal title to the single-family dwelling located at 2230 North Teutonia
Road, Milwaukee, Wisconsin, from October 6, 2004, to date. (CX 11,219-228). -

Respondent stated at hearing “My name is Dessie L. Brumfield. . . I am the property

owner.” (Tr. 5).

4908 North 40" Street, Milwaukee, Wisconsin
* Lease, Dated January 1, 2008
Counts 5, 12, 18, 24, 31
Lease, Dated January 1, 2009
Counts 6,13,19,25 32

Respondent held legal title to the eingle-feﬁﬁiy dwelling located at 4908 North 40"~

Street, Milwaukee, Wisconsin, from April 4, 2006, to date. (CX 11, 245-254).



The Complaint alleged Respondent owned this residential property from at least March 1,
2007 to January 1, 20079.7 (Complaint Par. 17). T.Responclent’s failure to admit, deny, or explain
any material allegation cqntairied in the complaint constitutes an admission of the allegation.
40 C.F.R. § 22.15(d). Respondent stated at hearing “MSF name is Dessie L. Brumﬁeld. .fam
the propexty owner.” (Te. 5). |
2428 West Brown Street, Milwaukee, Wisconsin
Lease, Dated April 15, 2008 '
Counts 2, 9,15,21,28
Reépondent held legal title to the single-family dwelling located at 2428 West Brown
Strect, Milwakee, Wisconsin, from July 8, 2003, to date. (CX 11,211-218).
The Complaint alleged Respondent owned this residential property from at least March 1,
2007 toJ anuaryr 1,2009. (Complaint Par. 17). Respondent’s failure to admit, deny, or explain
any material allegation contained in the complaint constitutes an admission of the allegation.
40 CFR § 22.15(;1). Respondent stated at hearing “My naﬁle is Dessie L. Brumfield. . . 1 am
the property owner.” (Ir.5). -
! Therefofe, Respondent was the “Owner” of these “Residential Dwellings” as &efméd at
40 CFR. §745.103.
‘ -B. These Residential Dweliings Were “Target Housiﬁg”-
“Target housing” means any housing constructed pﬁor to 1978, except housing for the

elderly or pe'rsons with disabilities (unless any child who is less than 6 years of age resides or is

7 expected to reside in such housmg)m any 0~bedroom &Wélliﬁg; 40 CFR. § 745.103.
3072 North 28" Street, Milwaulkee, Wisconsin
Lease, Dated January 1, 2009
Counts 7, 26

-9-



The Residential Dwelling located at 3072 Noith 28" Street, Milw;ukee, Wisconsin, was

consiructed in 1897. (CX 11,237-244).

3463 N. 13" Street, Milwaukee, Wisconsin
Lease, Dated November 20, 2008 and December 1, 2008
Counts 1, 8, 14, 20, 27

The Residential Dwelling located at 3463 N. 13™ Street, Milwaukee, Wisconsin, was .
constructed in 1894, (CX 11,229-236).
2230 North Teutonia Road, Milwaukee, Wisconsin
Lease, Dated May 15, 2008
Counts 4,11, 17,23, 30
Lease dated March 1, 2007
Counts 3,10, 16, 22,29
The Residential Dwelling located at 2230 North Teutonia Road, Milwaukee, Wisconsin,

was constructed in 1890, (CX 11, 219-228).

4908 North 40 Street, Milwaulkee, Wisconsin
Lease, Dated January 1, 2008
Counts 5, 12, 18, 24, 31
. Lease, Dated January 1, 2009
Counts 6, 13, 19, 25, 32

The Residential Dwelling located at 4908-North 40" Sireet, Milwaukee, Wisconsin, was
constructed in 1926. (CX 11, 245-254).
| 2428 West Brown Street, Milwaukee, Wisconsin
Lease, Dated April 15, 2008
Counts 2,9, 15, 21, 28

The Residential Dwelling located at 2428 West Brown Street, Milwaukee, Wisconsin,

-10-



The Complaint alleg’ed these residential properties were constructed prior to 1978. (Complaint
Par. 18). Respondent’s failure to admit, deny, or cxplain any material allegation contained in
the complaint constitutes an admission of the allegation. 40 CF.R. § 22.15(d).

T}ierefore, these “Reéidential Dwelliﬁgs” were “Target Housing,” as 'deﬁned at 40 CFR.
§ 745.103. |

C. Respondent Was a “Lessor” Whe Leased Target Housing to “Lessees”

“Lessor’” means ény ¢nﬁty that offers target housing for lease, rent, or sublease,

.including'but not limited tor_individuals, parfnerships, corporations, trusts, government agencies,
housing agencies, Indian Tribes, and nonproﬁ“c organizaiions. 40 CFR. § 745.103. '

: ‘Lessee” means any entity that enters into an agreement to lease, rent, or sublease target
" housing, including but not 1imitqd to individuals, partnerships, cérporaﬁons, trusts, goveﬁunent
agencies, housing ageneies, Indian Tribes, and 110ﬁpr0ﬁt organizations. 40 C.F.R. § 745.103.

3072 North 28™ Street, Milwaulee, Wisconsin -
Lease, Dated January 1, 2609
Counts 7, 26

On January 1, 2009, “Bramfield Properties, LLC, Landlord,” entered into a “YEARLY
' LEASE AGREEMENT,” with G. and T. Carter, Rent_ers, for the Residential Dwelling located at
3072 North 28% Strect, Milwaukee, Wisconsin, for January 1,‘ 2009 to January 10, 2010, for
$575.00 per month. (CX 7, 67-12). |
o 3463 N. 13™ Street, Milwaukee, Wisconsin -

- ...-... Lease, Dated November 26, 2008 and December 1, 2008
Counts 1, 8, 14, 20, 27 '

On November 20, 2008, or Dec.ember' 1, 2008, “Dessie Brumﬁeld, Owner,” entered into a

"« EASE AGREEMENT NOVEMBER 20, 2008, with L. Evans and A. Rush, Tenants, for

-11-



rental of the Residential Dwelling Jocated at 3463 N. 13™ Street, Milwaukee, Wisconsin, for
December 1, 2008 to December 1, 2009, for $600.00 per month. (CX 7, 73-82).
2230 North Teutonia Road, Milwaukee,‘Wiscoilsin
Lease, Dated May 15, 2008
Counts 4,11, 17,23, 30
On May 15, 2008, Respondent “Brumfield Properties, LLC, Landlord,” entered_ into a
“Month to Month Rental Agreement May 15, 2008” with ¥. Gof¥, for rental of the Residential
Dwelling located at 2230 North Teﬁtonia, Milwaukee, Wisconsin, for May 15, 2008, to May 15,
2009, for $495.00 per month. (CX 7, 61-64).
4908 North 40™ Street, Milwaukee, Wisconsin
Lease, Dated January 1, 2008
Counts 5, 12, 18, 24, 31
On January 1, 2008, Respondent “Brumfield Properties, LLC, Landlord,” entered into a
Rent Agreement with E. Moore for rental of the Residential Dwelling located at 4908 North 40™
. Street, Milwaukee, Wisconsin, for January 1, 2008, to December 31, 2008, for $495.00 -
$550.00 per month. (CX 7, 90).
2230 North Teutonia Road, Milwaukee, Wisconsin
Lease dated March 1, 2007
Counts 3, 10, 16, 22, 29
On March 1, 2007, “Dessie ‘Brumﬁeld, Landlord,” entered into a Rent Agreeﬁient with.D.

Lindsey, for reﬁtal of the Residential Dwelling located at 2230 North Teutonia, Milwaukee,

Wisconsin, for March 1, 2007, to December 30, 2007, for $495.00 per month. (CX 7, 65)

4908 North 40“’ Street Mﬂwaukee, Wlsconsm
Lease, Dated January 1, 2009
Counts 6, 13, 19, 25, 32

S12-



OnlJ ahuary' 1, 2009, “Brumfield Properties, LLC, Landlord,” entered into a “YEARLY
: LEASE AGREEMENT JANUARY 1, 2009” with A. Thompson, for rental of the Residential
-Dwelling located at 4908 A North 40™ Street, Mllwaukee W1sconsm for January 1, 2009, to
- January 1, 2010, for $550.00 per month. (CX 7, 83- 88). -
2428 West Brown Strect, Milwaukee, Wisconsin
Lease, Dated April 15, 2008
Counts 2, 9,15, 21, 28

On April 15, ZOOQ, Dessie Brumfield d/b/a/ Brumfield Prbperties, Owner,” entered into a
“RENTAL AGREEMENT” for rental of the Residential Dwelling 1ocat'ed at 2428 West Brown
Street, Milwaukee, Wisconsin, for April 15,2008 to April 15, 2009, for $725.00 per month. (CX
7, 95-102). -

The Complaint alleged that on these dates Respondent tf:htered into these written lease
agreements or contracts with individuals for the lease of thesel Respondent Residential
Dwellings. (Complaint, Par. 23j. The Complaint also alleged that ¢acli of these lease
agreements or contracts covered a term of occupancy greater than 100 days. (Cgminlaﬁlt, Par.
24). Respondent’s faﬂure to admit, deny, or explain any material allegation contained in the
complaint constitutes an admission of the allegation. 40 CFR. § 22.15(d).Therefore, Respondent
was the “lessor” and the renters were the “Iessees” of these leases, as those terms are defined at

© 40 C.F.R. § 745.103.

D. Respondent Violated the Lead Disclosure Rule as Alleged in the Complaint

On May 21, 2009, Iiesﬁoﬁdéﬁt prov1ded Cémplaiﬁdnf with copies of leases forher

Residential Dwellings. (CX 7). These leases speak for themselves.

13-



Complainant also provided the court and Respondent with witnesses Jim O*Neil, Ed
Pilny, Maureen O’ Neil, and Pamela Grace to testify to their acquisition, review, and analysis of
these leases, as well as other documents, to explain the basis of Complainant’é factual
éllegations, legal conclusions, and proposed civil penalty.

: Counts 1-6 :
Six of Respondent’s Leases Failed to Provide the Lead Warning Statement
40 C.¥.R. § 745.113(b)(1) - '

Complajﬁant alleged in Counts 1-6 of the complaint, and demonstrated at heating,
Respondent failed to include within six contracts or as an aitachment to six contracts to lease
target housing the Lead Warning Statement in violation of 40 C.F.R. § 745.113(b)(1), 15 U.S.C.
§2689, and 42 U.S.C. § 4852d(b)(5).

The required Lead Warning Statement must state:

Housing built before 1978 may contain lead-based paint. Lead from paint, paint chips,

and dust can pose health hazards if not managed propetly.” Lead exposure is especially

harmful to young children and pregnant women. Before renting pre-1978 housing,

_ lessors must disclose the presence of known léad-based paint and/or lead-based paint
hazards in the dwelling. Lessees must also receive a federally approved pamphlet on lead

poisoning prevention. -

The Lead Warning Statement is intended to provide a warning to prospective tenants that
pre-1978 properties may contain lead-based paint, and that lead exposure can be harmful to .
pregnant women and children. It also summarizes the obligations of landlords to provide certain

information to prbspective tenants under the Lead Disclosure Rule. 40 C.F.R. § 745.113(b)(1). ‘

Count 1

Ms. Grace reviewed Respondent’s lease for 3463 North 13™ Street, Milwaukee,

Wisconsin, dated November 20, 2008, and December 1, 2008. (CX7, 73-81; Tr. 171).

-14 -



She testified she found the lease dated December 1, 2008, and an attached TSCA Lead
Disclosure Form éigned one day later by lessee on December 2, 2008. (CX 7, 73-81; Tr. 171).

. She found Respondent’s lease failed to provide lessee with any lead-based paint or lead-based
paint hazard information or other associated information prior to lessee’s obligation under the
lease. (Tr. 171).

“The lease also Iéﬂected A. Rush and L. Evans resided in the residential dwelling, and
maybe with three children. (CX 7, 74). | |
Count 2
Ms. Grace reviewed'Reslpondent’s lease for 2428 West Brown Street, Milwaukee,
Wisconsin, dated April 15, 2008. (CX 7, 95-102; Tr. 180).
She testified it failed to attach a TSCA Lead Disci(mufe Form or provide simﬂar 1angueige
within the lease, including a TSCA Lead Warning Statement. (CX 7, 73-81; Tr. 181).
The 1easé demonstrated the 1esseé was C. Garrison, who used the residential dwelling as
“Joyful Beginnings,” a child daycare center. (CX 7,102, 96).
‘The testimony of Respondent demonstrated the lessee was C. Garrison, who used the
residential dwelling as a child daycare center. (1. 244, 245, 191, 204, 211).
Count 3
Ms. Grace reviewed Respondent’s lease for 2230 North Teutonia Road, Milwaukee,

Wisconsin, dated March 1, 2007, (CX 7, 65; Tr. 175).

- She testified it failed to-attach a TSEA-Lead Disclosure Form-or provide-similar language

within the lease, including a TSCA Lead Warning Statement. (CX 7, 65; Tr. 176).
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Count 4
Ms. Grace reviewed Respondent’s lease for 2230 North Teutonia Road, Milwaukee,
Wisconsin, dated May 15, 2008. (CX 7, 61-64; Tr. 173).
She found it failed to attach a TSCA Lead Disclosure Form or provide smlﬂar language
within the lease, including a T_SCA Lead Warning Statement. (CX 7, 61-64; Tr. 174).
The lease also reflected F.M. Goff resided in the residential dwelling, and maybe with
two children. (CX 7, 62). |
| Count 5
Ms. Grace reviewed Respondent’s lease for 4908 North 40™ Street, Milwaukee,
Wisconsin, dated January 1, 2008. (CX 7, 90; Tr. 174).
She found it failed to attach a TSCA Lead Disclosure Form or provide similar lénguage
within the léase,'inc_luding a TSCA TLead Warning Stafemént. (CX' 7, 90; Tr. 175).
Count 6
Ms. Grace reviewed Respondent’s Jease for 4908 North 40™ Street, Milwaukee,
Wisconsin, dated January 1, 2009. (CX 7, 83-88; Tr. 178).7
: She found it failed to attach a TSCA Lead Disclosure Form, including a TSCA Lead
Warning Statement. (CX 7, 83-88; Tr. 178, 179).
The lease also reflected lessee was A. Thompson who in fact resided in the residential

dwellmg with D. Thompson two years of age, and maybe a second Chlld (CX17,87, 84)

Ther efme Respon dentfa;ied to include W1thm six_coniracts or as an attachment, to gix

confracts to lease targeif housing the Lead Warning Statement in v101at10n of 40 CFR. §

745.113(b)(1), 15 U.S.C. §2689, and 42 US.C. § 4852d(b)(5).
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Counts 7-13 ‘
‘Seven of Respondent’s Leases Failed to Disclose Knowledge of Lead-Based Pamt
40 C.F.R. § 745.113(b)(2)
Complainant alleged in Counts 7-13 of the Complaint, and demonstrated at
hearing,Resp ondent failed to include within each contract or as an attachment to each contract to
lease target housing, the lessor’s statement disclosing either the presence of any known lead-

based paints and/or lead-based paint hazards in the target housing or a lack of knowledge of such

presence pursuant to 40 CFR. § 745.113@)(2), in violation of 40 C.FR. § 745.113(b)(2), 15

U $.C. §2689, and 2 US.C. § 4852d(b)(5).

The lessor’s d1solosure statement is intended to provide a description of what the Tandlord
knows about the historical presence of lead—based paint and/or lead-based paint hazards in the
property. 40 C.FR. § 745.113(b)(2). In the preamble to the Lead Disclosure Rule regulations,

EPA and HUD included a sample disclosure format for the lessor’s disclosure statement.

61 Fed. Reg. 9075,

The lessor’s failure to prm'/ide a prospective tenant with the lessor’s disclosure statement
is different than the lessor’s failure to provide a Lead Warning Statement because the Tead
Warning Statement is primarily educational, alérting teﬁants and putting tenants on notice ofthe
potential issue of lead-based paint in their units, while the lessor’s disclosure statement requires
thé lessor to provide actual information about Iead—baseni paint hazards in the building being

rented, as well as the basis for such knowle-dge.

Counf 7

Ms. Grace testified she reviewed Respondent’s lease for 3072 North 28‘11 Street,

Milwaukee, Wisconsin, dated January 1, 2009. (CX 7, 67-72; Tr. 166).
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S]ie {estified the lease attached a TSCA Lead Disclosure Form which stated',
“’Landlord’s Disclb‘sure: City of Milwaukee has set a date of 11/3/06 fo.r cleaning the house of
lead paint.” (CX 7, 71; Tr. 167). However, she testified the attached TSCA Lead Disclosure
form also stated “Landlord has no knowledge of lead-based paint and/ér 1ead—bas§d‘paint hazards
in the housing.” (CX 7, pp. bates-stamped 71; Tr. 167). |

Ms. Grace testified, therefore, Respondent failed to disclosé to lessee clearly lessor’s
knowledge of lead-based péint in the residential dwelling, since the attached TSCA Lead
Disclosure Form provided information about lead-based paint hazards, and a second and
inconsistent statement that Respondent had 'no knowledge of lead-based pginﬁ or lead-based paint
hazards in the residential dwelling. (Tr. 167). |

The lease also reflected lessees G. Carter and T. Carter resided in the residential .
dwelling, With perhaps as many as two children. (CX 7, 68).

Count 8

Ms. Grace testified she _réviewed Respondent’s lease for 3463 North 13™ Street,
Milwaukee, Wisconsin, dated November 20, 2008, and December 1, 2008. (CX 7, 73-81; Tr.
171). | |

She found the lease dated December 1, 2008, and an attached TSCA Lead Disclosure
Form signed one day later by lessee on December 2, 2008. (CX 7, 81; Tr. 171). She found

Respondent’s lease failed to providerlessee with any lead-based paint or lead-based paint hazard

information or other associated information prior to lessee’s obligati(')nﬁndéi; the lease. (1.

171).
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| She also testified the Ieaee attached a TSCA Iead Disclosure Form which stated

“”Landlord’s Disclosure: City of Milwaukee has set a date of 11/3/06 for cleanmg the house of
lead paint.” (CX 7, 81; Tr. 172). However she testified the attached TSCA Lead Disclosure
form also stated “I andlord has no knowledge of lead-based pamt and/or lead-based paint hazards
in the housing.” (CX 7, 81; Tr. 1725.

Ms. Grace testified, therefore, Respondent also failed to disclose to lessee clearly lessor’s
- knowledge of lead-based paint in the residenjfial' dwelling, since the attached TSCA Lead
Disclosure Form provided information about lead-based paint hazards, and a second and
inconsistent statement that Respondent had no knowledge of lead-based paint or lead-based paint
" hazards in the residential dwelling. (Tr. 172).

Tﬁe lease also reﬂecfe_d A. Rush and T.. VE‘vans resided in the residential dwellihg, and
maybe with three children. (CX 7, 74).

| | Count9

Ms. Grace testified she reviewed Respondent’s lease for 2428 West Brown Street,
Milwaukee, Wiseonsin, dated April 15,2008, (CX7, 95-102; Tr, 180).

She found it failed to attach a TSCA Lead Disclosure Form or provide similar language
* within the lease, including a statement by the Respondent disclosing the presence of tead-based
paint and/or lead-based peint hazards in the target housing being leased or indicating no

knowledge of the presence of lead-based paint and/or lead- based paint hazards. (Tr. 8 D).

The lease demonstrated ’[he lessee was C. Gamson ‘who used the res1dentlal dwelling as

“Joyful Beginnings,” a child daycare center. (CX 7, 102, 96).
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The testimony of Respondent demonstrated the lessee Was C Garrison, who used the

residential dwelling as a child daycare center. (Tr. 244,245,191, 204, 211).
Count 10

Ms. Grace testified she Respondent’s lease for 2230 North Teutonia Road, Milwaukee,
Wisconsin, dated March 1, 2007. (CX 7, 65; 'Ir. 1;75).

She found it failed to attach a TSCA TLead Disclosure Form or provide similar language
within the lease, including a statement by the Resppndent disclosing the presence of lead-based
paint and/or lead-based paint hazards in the target housing being leased or indicating no
knowledge of the ﬁreseﬁce of lead-based paint and/or lead-based paint hazards. (1r. 176).

Count 11

Ms. Grace testified she reviewed Respondent’s lease for 2230 North Teutonia Road,
Milwaukee, Wisconsin, dated May 15, 2008. (CX 7, 61-64; Tr. 173).

She found it failed to attach a TSCA Lead Disclosure Form or provide similar language
within the Ieasé, including a statement by the Respondent disclosing the presence of lead-based
paint and/or Jead-based paint hazards in the target housing being Jeased 0.1' indicating no
knowledge of the presence of lead-based paint and/or lead-based paint bazards. (Tr. 174).

The lease also reflected F.M. Goff resided in the residential dwelling, and maybe with
two children. (CX 7, 62).

Count 12

Milwaukee, Wisconsin, dated January 1, 2008. (CX 7,90; Tr. 174).
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She found it failed to attach a TSCA Lead Disclosure Form or p10v1de su:mlar language
within the lease, mcludmg a statement by the Respondent disclosing the presence of lead-based
paint and/or 1ead—based paint hazards in the target housing being leased or indicating no |
knowledge of the presence of lead-baéed paint and/or lead-based i)éint hazards. (Tr. 17‘5).

Count 13 |

Ms. Grace testified shé reviewed Respéndent’s Jease for 4908 North 40™ Street,
hfﬁlwauicee, Wisconsin, dated January 1, 2009. (CX 7, 83-88; Tr. 178).

She found it failed to attach a TSCA Lead Disclosure Fonﬁ or provide similar language
Wiﬂ]in the lease, iﬁcluding a statement by the Respondent disclosing the presence of lead-based
paint and/or lead-based paiﬁt hazards in the target housing being leased or indicating no
knowledge of the presence of lead-based paint and/or lead-based paint hazards. (Tr. 178).

- The lease also feﬂected lessee was A. Thompson who in fact resided in the residential
dwelling with D. Thompson, two years of agé, and maybe a seéond child. (CX 7, 87, §4).

Therefore, Respondent failed to include within f_:ach_ conﬁaCt or as an atfachment 'to..eac‘h
contract.to lease target housing, thé lessor’s statement disclosing either fﬁhe presence of any
known leéd-based paints and/or lead-based paint hazards in the target housing or a lack of
knovﬂedge of such presence pursuant t0 40 C.F.R. § 745.113(b)(2), in violation of 40 CE.R.

§ 745.113()(2), 15 US.C. § 2689; and 42 U.S.C. § 4852d(b)(5). |

Counts 14-19
_Six of Respondent’s Leases . .

Falled_tO_LlSt_Re_C_OLdS QLRep orts of Lead-Based Paint or Lead-Based Paint Hazards" -

40 C.F.R: § 745.113(b)(3)
Complainant alleged in Counts 14-19 of the complaint, and demonstrated at hearing,

Respondent failed to include w1th1n each coniract or as an attachment to each contract to lease
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target housing, a list of any resofds or reports available to the lessor pertaining to lead-based
paint and/or lead-based paint hazards in the housing ﬂlat were prQVided to lessee, or failed to
indicate such records or reports Were unavailable, in violation of 40 C.F.R. § 745.113(b)(3), 15
US.C. § 2689, and 42 U.S.C. § 4852d(b)(5). | |
| Count 14
Ms. Grace testified she reviewed Respondent’s lease for 3463 North 13™ Street,
' Milwaukee, Wisconsin, dated November 20, 2008, and December 1, 2008. (CX17,73-81; Tr.
- 171). | |
| On or about September 16, 2002, The City of Milwaukeé Health Department, Childhood
L‘ead Poisoning Prevention Program, issued ts Respondentr an “ORDER Td CORRECT |
CONDITIONS ON PREMISES” for her residential dwelling located at 3463 North 13" Street,
Milwaukee, Wisconsin. (CX 7, 55-58): The Order specifically stated, “[A] risk assessment at
 the above address disclosed the presence of deteriorated lead-based paint. Left unchecked these
surfaAces may cause lead poisoning. You may be liable for damages to children if:they become
exposed as a result of your negligence.” (CX 7, 55). The Order requjred Réspondent to address
1ead—based paint hazards on 14 windows. (CX 17, 56). The Order slso stated, “This record of
lead-based paint hazards must be made available to purchasers and tenants under the federal ,
residential Lead-Based Paint Hazard Act. Failure to disclose this' information may result in a

fine of up to $11,000.” (CX7 55). .

Howevel notW“lthstandmg thJS cleal Order Respondent 5 lease attached aTSCA

Disclosure Form which stated “Landlord has no repoxts or records pertaining to lead-based paint

and/or lead-based paint hazards in the housing.” (CX7,73-81).
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Ms. Grace also testified found the lease dated December 1, 2008, and an attached TSCA
T.ead Disclosure Form signed one day later by lessee on December 2, 2008. (CX 7, 73-81; Tr.
171). She found Respondent’s lease failed to provide lessee with any lead-based paint or lead-
based paint hazard information or othér associated information prior to lessee’s obligation under
the lease. (Tr. 171).

The lease also reflected A. Rush and L. Evans resided in _thé residential dﬁelling, and
maybe with three children. (CX7,74).

Count 15

Mé. Grace .festiﬁed she reviewed Respondent’s lease for 2428 West Brown Street,
Milwaukee, WlSCOIlSHl dated April 15,2008. (CX7, 95-102; Tr. 181).

She testified it failed to attach a TSCA Lead Disclosure Form or provide snmlar language
within the lease, including a list of any records or reports available to the lessor pertaining to
lead-based paiﬁt and/or lead-based paint hazards in the housing that were provided to lessee, or
failed to indicate such records or reports wete unavailablé. (Tr. 181).

| The lease demonstrated the lessee was C. Ga:rrison,‘ who used the residential dwelling as
“Joyful Beginnings,” a child daycare center. (CX 7,102, 96).

The testimony of Respondent demonstrated the lessee was C. Garrison, who used the

residential dwelling as a child daycare center. (Tr. 244, 245, 191, 204, 21 1).

Count 16

Ms:. Grace testified she reviewed Resnondent’rs lease for 2230 North Teutonia Road,

Milwaukee, Wisconsin, dated March 1, 2007. (CX 7, 65; Tr. 175).



She testified it failed to attach a TSCA Lead Disclosure Form or provide similar language
within the lease, including a list of any records or reports 'available to the 1essor pertaining fo
Iead—bésed paint and/or lead—based paint hazards in the housing that were provided to lessee, or
failed to indicate such records or reports were unavailable. (Tr. 175).

Count 17

Ms. Grace testiﬁed she reviewed Respondent’s lease for 2230 North Teutonia Road,
Milwaukee, Wisconsin, dated May 15,2008. (CX 7, 61-64; Tr. 173).

She testified it failed to attach a TSCA 1.ead Disclosure Form or provide snmlar language '
within the lease, including a list of any records or reports available to the lessor pertaining to
~ lead-based paint and/or lead-based paint hazards in the houﬁng fhat were provided to lessee, or
failed fo indicate such 1ecords or reports were upavailable. (Tr. 174).

The lease also reflected F.M. Goff resided in the residential dwellmg, and maybe Wlﬂ’l
two children. (CX 7, 62).

Count 18

M. Grace testified she reviewed Respondent’s lease for 4908 North 40th.Street,
Milwaukee, Wisconsin, dated January 1,2008. (CX 7, 90; Tr. 174).

She testified it failed to attach a TSCA ILead Disclosure Form or provide similar language
"within the lease, including a list of any records or reports available to the lessor p.ertaining to

lead-based paint and/or lead-based paint hazards in the housing that were provided to lessee, or

failed tb iﬁdiéate Such recmdsm renorts were unavailable. (Tx. 175).

"2 -



Count 19

Ms. Grace testified she reviewed Respondent’s lease for 4908 North 40" Street,
Milwaukee, Wisconsin, dated January 1,2009. (CX17, _83_—88; Tr. 178).

She testified it failed to attach a TSCA Lead Disclosure Form or provide similar language
within the lease, including a list of any records or reports available to the lessor perfaining to
lead-based paint and/or lead-based paint hazards in the housing that were provided to lessee, or
failed to indicate such records or reports were unavailable. (Tr. 175).

The lease also reflected lessee was A. Thompson who in fact resided in the residential
_ dwelling with D. Thompson, two years of age, and maybe a second child. (CX 7, 87, 84).

Therefore, Respondent failed to include within these six contracts or as an attachment to
these six contracts to lease target housing, a list of any records or repbrts available to the lessor
pertaining to lead-based paint and/or lead-based paint hazards in the housing that were provided
to lessee, or failed to indicate such records or reports were unavailable, in violation of 40 C.ELR.
§ 745.113(b)(3), 15 U.S.C. §2689, and 42 U.S.C. § 4852d(b)(5).

Counts 20-25
Six of Respondent’s Leases Failed to Include a Lessee Statement Affivming Receipt of-
Respondent’s Disclosure Statement,
Respondent’s List of any Records or Reports of Lead-Based Paint or Hazards, and
the Lead Hazard Information Pamphlet
40 C.F.R. § 745.113(h)(4)

Complainant alleged in Counts 20-25 of the Complaint, and demonstrated at hearing, -

—..Respondent failed to include within each contract or as an attachment to each contract to lease

target housing, a statement by the lessee affirming receipt of the lessor’s disclosure statement, a
- list of any records or reports available to the lessor regarding lead-based paints and/ox lead-based

paint hazards in the target housing or a statement that no such records exist, and the Lead Hazard
~25-



" Information Pamphlet pursuaht t0 40 C.F.R. § 745.113(b)(4), in violation of 40 CFR.§

45.113(b)(), 15 U.S.C. §2689,and 42 U.S.C. § 4852d(b)(5).

The U.S. Congress mandated The Lead Hazard Information Pamphlet and the U.S.

Enﬁronmental Protection Agency published it. As explained in the Federal Register Notice of

the availability of the Lead Hazard Information Pamphlet:

Under the Congressional mandate in section 406(a) of TSCA, EPA has developed a final -
fead hazard information pamphlet. Congress specifically required that the pamphlet: (1)
Contain information regarding the health risks associated with exposure to lead; (2)
provide information on the presence of lead-based paint hazards in Federally-assisted,
Federally-owned, and target housing; (3) describe the risks of lead exposure for children
under 6 years of age, pregnant women, women of childbearing age, persons involved in
home renovation (of target housing), and others residing in a dwelling with lead-based
paint hazards; (4) describe the risks of renovation in a dwelling with lead-based paint
hazards; (5) provide information on approved methods for evaluating and reducing lead-
based paint hazards and their effectiveness in identifying, reducing, eliminating, or
preventing exposure to lead-based paint hazards; (6) advise persons how to obtain a list
of contractors certified pursuant to TSCA section 402 in lead-based paint hazard
cvaluation and reduction in the area in which the pamphlet is to be used; (7) state that a
risk assessment or inspection for lead-based paint is recommended prior to the purchase,
lease, or renovation of target housing; (8) state that certain State and local laws impose
additional requirements related to lead-based paint in housing and provide a listing of
Federal, State, and local agencies in each State, including address and telephone number,
that can provide information about applicable laws and available governmental and
private assistance and financing; and (9) provide such other information about
environmental hazards associated with residential real property as the Administrator
deems appropriate. '

60 Fed, Reg, 39167 (August 1, 1995).

Count 20

Ms. Grace tes_tiﬁed-she reviewed Respondent’s lease for 3463 North 13% Street,

Milwaukee, Wisconsin dated Noﬁrembér 20 2008, and December 1, 2008. (CX 7,73-81; Tr.

171).
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"fhe lease attached a TSCA Lead Disclosure Form that failed to provide either lessees’
initials. (CX 7, 81). |

Ms. Grace also testified she found the lease-dated December 1, 2008, and an attachedr ‘
TSCA Lead Disclosure Form signed one day lafer by lessee on December 2, 2008. (CX 7, 81;
Tr. 171). She testified, therefore, Respondent_’s lease failed fo provide lessee with any lead-based
~ paint or lead-based paint hazard information or other associated information prior to lessee’s.
obligation under the lease. (Tr. 171).

| The lease also reflected A. Rush and L. Evans resided in the residential dwelling, and
‘maybe with three children. (CX7, 74).
| | Count 21
Ms. Grace testified she reviewed Respondent’s lease for 2428 West Brown Street,
- Milwaukee, Wiscoﬁs’m, dated April 15, 2008. (CX 7, 95-102; Tr. 181).

She testified it failed to attach a TSCA Léad Disclosure Form orrprovide similar language
within the lease, incl}iding a statement by the lessee affirming réceipt of the lessor’s disclosure
statemént, é,list of any-records or reports évailable té the lessor regarding lead-based paints
and/or lead-based paint hazards in the_target housing or a statement that no such records exist,
and the Lead Hazard Information Pamphlet pursuant to 40 C.F.R. § 745.113(b)(4) prior to
lessee’s obligation under the lease. (CX 7,795-102; Tr. 181).

The lease demonstrated the lessee was C. Garrison, who used the residential dwelling as

 The testimony of Respondent demonsirated the lessee was C. Garrison, who used the

residential dwelling as a child daycare center. (Tr. 244, 245, 191, 204, 211).
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Count 22
‘Ms. Grace testified she reviewed Respondent’s lease for 2230 North Teutonia Road, )
Milwaukee, Wisconsin, dated March 1, 2007. (CX 7, 65; Tr. 175). |

She testified it failed to attach a TSCA Lead Disclosure Form or provide similar language
within the lease, including a statement by the lessee affirming re_ceipt of the fessor’s disclosure
stafement, a list of aﬁy records or reports available to the lessor regarding lead-based paints |
and/or lead-based paint havards in the target housing or a statement that no such r¢cords exist,
Aand the Lead Hazard Information Pamphlet pursuant to 40 C.F.R. § 745.1 13(‘0)(4) prior to
lessee’s obligation under the lease. (Tr. 176).

Count 23

Ms. Grace testified she reviewed Respondent’s lease for 2230 North Teutonia Road,
Milwaukee, Wis’consin,.dated May 15, 2008. (CX 7, 61-64; 1. 175).

She testified it failed to attach a TSCA Lead Disclosﬁe Form or provide similar language
within the lease, including a statement by the lessee affirming receipt of the lessor’s disclosure
statement, a list of any records or reports available to the lessor regarding lead-based paints
and/or lead-based paint hazards in the target housing or a statement that no such records exist,
and the Lead [azard Information Pamphlet pursﬁant t0 40 CF.R. § 745.1 13(b)(4) prior to

lessee’s obligation under the lease. (Tr. 174).

‘The lease also reflected F.M. Goff resided in the residential dwelling, and maybe with
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Count 24

Ms. Grace testified she reviewed Respondent’s lease for 4908 North 40™ Street,

Milwaukee, Wisconsin, dated Jalluary 1,2008. (CX 7, 90; Tr. 174).
She testified it faited to attach a TSCA Lead Disclosure Form or provide similar language
_ within the iease, including a statement by the lessee affirming receipt of the lessor’s disclosure
statement, a list of any records of reports available to the lessor regarding lead-based paints
_ and/c1 lead-based paint hazards in the target housing or a statement that no such records exist,
_and the Lead Hazard Information Parnphlet pursuant to 40 C.E.R. § 745.113(b}(4) prior to
lessee s obligation under the lease. (Tr. 175).
| | - Count 25

Ms. Grace testified she rev1ewed Respondent’s lease for 4908 North 40™ Street,
Milwaulee, Wisconsin, dated January 1, 2009. (CX 7, 83-88; Tr. 178)

She testified it failed to attach a TSCA T.ead Disclosure Form or provide similar language
within the Jease, including a statement by the lessee affirming receipt of the lessor’s dlsclosure
statenlent a list of any records or reports available to the lessor regarding Iead~based paints
and/or lead-based paint hazards in the target housing or a statement that no such records ex1st
and the Lead Hazard Infonnaticn Pamphlet pursuant to 40 C.F.R. § 745.113(b)(4) prior to
lessee’s obligation under the lease. (Tr. 178).

The lease also reflected lessee was A. Thompson who in fact resided in the residential

dwelhng_mth D. Thompson, two vears of age, and maybe a second child. (CX 7 87,84).

Therefore, Respondent failed to include within these six contracts or as an attachment to

these six contracts to lease target housing, a Statement by the lessee affirming receipt of the
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lessor’s disclosure statement, a list of any records or reports available to the lessor regarding -
lead-based paints and/or lead-based paint hazards in the target housing or a statement that no
such records exist, and the Lead Hazard Informaiion Pamphlet pursuant to 40 C.F.R. .§
745.113(b)(4), in violation of 40 C.F.R. § 745.113(13)(4), 15 U.S.C. § 2689, and 42 U.S.C.
§ 4852d(b)(5).
, Counts 26-32
Seven of Respondent’s Leases Failed-to Include a Lessee Statement Affirming Receipt of
Respondent’s Disclosure Statement,
Respondent’s List of any Records or Reports of Lead-Based Paint or Hazards, and
the Lead Hazard Information Pamphlet
40 C.F.R. § 745.113(b)(4)

Complainant alleged in Counts 26-32 of the Complaint, and demonstrated at hearing,
Respondent failed to include, either within each contract or as an attachment to each contract to
lease target housing, the signatures of the lessor and the lessee certifying to the accuracy of their
statements to the best of their knowledge along with the dates of signature, in violation of 40
CER. §745.113(b)(6), 15U.S.C. §2689,and 42 U.S.C. § 4852d(b)(5).

The requirement to have an acknowledgment by the lessee of receipt of the lessor’s
disclosure information, a list of related records and reports, and the Tead Hazard Information
Pamphlet under 40 C.F.R. § 754.113(b)(4) is a separate and dlstmct regulatory requirement from

the requuement in40 C.F.R. § 745 113(b)(6) which requires that the [essor, lessee and agent

certify to the truth and accuracy of the information provided and received by having each party

. sign and date such certification. The lessee’s acknowledgment under § 745.113 bYdisa ..o

statement which, in the sample disclosure form included in the Lead Disclosure Rule preamble,

may be demonstrated by initialing the form.
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~ The parties certification under § 745.113(b)(6) inicludes both signatuies and dates Which
pfov_ide arecord of when the required information was provided so that EPA and HUD can
determine whether the disclosures were indecd Ihacie prior to the tenant become obligated under |
the lease. (See the exémple disclosure form for leasing transactions in the preamble to the Lead
Disclo;uré Rule at 61 Fed. Reg. 9075 that SilOWS the lessee’s acknowledgment of required
information to be indicated by initials, and proﬁdes lines for signatures and dates by the
lessor(s), lessee(s) and agent(s)). Without the lessec’s acknowledgment reciuired by Séction
745.113(b)(4), any ce‘rtiﬁcation‘is incomplete. Without the dates and signatures of the parties
cértifying to the truth and accuracy of tﬁe information i)rovided as required by 40 C.F.R. §
745.1 13tb)(6), the regul'atéjry agenqies arc unable to use ;[he records to ascertain compliance_ by
lessors and must use limited resources to contact individual tenants to determine cémpliapce. As
noted in the pleamble to the Lead D1sclosme Rule, «. . . the completion and retention c;f
.dlsclosure and- aclmowledgment language is a ﬁecessary component of any effective, enforceable :
disclosure requirement for leasing transactions.” (61 Fed. Reg. 9071.) Without dated and signed
ceﬂiﬁéations, EPA could not rely on the records required to be maintained to demonstrate
compliance with the Lead Disclosure Rule which would reéult in EPA having to seek out each
tenant to ascért_ain whether the 133501: complied with the Lead Disclpsﬁré Rule requirements for
that tenant’s transaction. Such a result wouldéviséerafce the enforceability of this regulatory
ijrogram.

 Coiiat 26

Ms. Grace teétiﬁed she reviewed Respondent’s lease for 3072 North 28" Street,

Milwaukee, Wisconsin, dated January 1, 2009. (CX 7, 67-72; Tr. 166).

231 -



She testified the lease was dated December 1, 2008, and the attached TSCA Lead
Disclosure Form was éigned but undated. (CX 7, 71; 1r. 168).

The lease also reflected lessees G. Carter énd T. Carter resided in the residential
dwelling, and maybe with two childien. (CX 7, 68).

| Count 27

Ms. Grace testified she reviewed Respondent’s lease for 3463 North 13" Street,
Milwaukee, Wisconsin, dated November 20, 2008, and December 1, 2008. (CX 7, 73-81; Tr.
171). | | |

Ms. Grace testiﬁed she found thé lease dated December 1, 2008, and an aﬁached TSCA
Lead Disclosure Form signed one day later by lessee on December 2, 2008. (CX 7, 81; Tr. 171).

She testified, tﬁerefore, the lease failed to provide lessee with any lead-based paint or
lead-based péint hazard' iﬁformation or other associated information prior to lessee’s obligation
under the lease. (Tr. 171).

The lease also reflected A. Rush and L. Evans resided in the residential dwelling, and
maybe Wiﬂlrthree children. (CX 7, 74).

Count 28

Ms. Grace testiﬁed she reviewed Respondent’s lease for 2428 West Brown Street,
‘Mllwaukee Wisconsin, dated April 15, 2008 (CX 7, 95-102; Tx. 181) |

She testified it failed to attach a TSCA Lead Disclosure Form or provide similar language

: w1t1nnihe_lease,_m_c_ln,dmg Jessor. and-lessee signatures certifying to the accuracy of their..

statements, to the best of their knowledge, along with the dates of signature. (CX 7,95-102; Tr.

181).
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The lease demonstrated the lessee was C. Garrison, who used the residential dwelling as

“Joyful Beginnings,” a child daycare center. (CX 7,102, 96).
| Count 29

Ms. Grace testified she reviewed Respondent’s lease for 2230 North Teutonia Road,
Milwaukee, Wisconsin, dated March 1, 2007. (CX 7, 65; Tr. 175).

She testified it failed to attach a TSCA Lead bisélosufe Fonﬁ or provide similar language
within the lease, inclﬁding lessor and lessee signatures certifying to the accuracy of their
statemehts; to the be_st of their knowledge, aiéng with the dates of sigﬁature. (Tr. 176).

The Iease also reflected A. Rush and L. Evans resided in the residential dwelling, and
maybe with three children. (CX 7, 74).

| Count 30

Ms. Grace testified she reviewed Respondént’s lease for 2230 Noxth Teutoﬁa Road,
Milwaukee, Wisconsin, dated May 15,2008. (CX7, 61—64; Tr. 173).

She testified it failed to attach a TSCA Lead Disclosure Fo@ or provide similar langnage
within the lease. (Tr. 174).

The lease also reflected F.M. Goff resided in the residential dwelling, and maybe with
two children. (CX7, 62).

Count 31
Ms. Grace testified she reviewed Respondent’ s lease for 4908 North 40™ Street,

Milwaukes, Wisconsin. dated January 1, 2008, (CX 7, 90; Tr. 174).

. She testified it failed to attach a TSCA Lead Disclosure Form or provide similar language

within the lease. (Tr. 173).
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Count 32
Ms. Grace testified she reviewed Respondent’s lease for 4908 North 40™ Street,

Milwaui{ee, Wisconsin, déted January 1,2009. (CX 7, 83-88; Tr. 178).

She testified it failed to attach a TSCA Lead Disqlosuré Form or provide similar language
within the lease. | | |

The lease also reflected lessee was A. Thompson who in fact resided in the residential
dwelling with D. Thompson, two yéars of dge, and maybe a second child‘. (CX 7,87, 84).

: Tliefefore, Respondent failed to include within these seven contracts or as an aﬁachment
to these six contracts to lease target housing, the signatures of the lessor‘and the lessee .certifying
 to the accuracy of their statements to the best of their kﬁowledge aloﬁg with the dates of
signature, iﬁviolaﬁon of 40 CFR.§745.1 13(b)t6), 15 U.S.C. § 2689, and 42 U.S.C.
- § 4852d(B)(5). |

E. Specific Witness Testimony Proposed as Fact

.james O’ Neil

Mr. O*Neil testified he earned a B.S. in Marketing from the University of Tllineis in

1968. (Tr.26). He was: General Manager, High Part Services, Baton Rouge, Lousiana,

(Tr. 25); Director of Manufacturing, Omnitech International, Thibodeau, Lousiana, (Tt.

25); Materials Manager, Kraft Chemical, Melrose Park, Tllinois, (Tr. 24); and Marketing

and Sales Manager, America Resource Recovery, Maywood, Illinois, (Tr. 24).

Mr. O’ Neil testified that in 2001 he became an Inspector for the Pe§tic'1de and "i"oxic

Section, Land and Chemicals Division, Region 5, of the U.S. Environmental Protection

Agency. (Tr. 24). He developed inspection targets and completed at least 200 TSCA
- AHERA.or TSCA Lead Disclosure Form Investigations over the past 11 years. (Tr. 27).

M. O’ Neil testified that he and his office received from the Milwaukee Public Health
Department a list of inspections, open orders, and mitigation notices which included.
Dessic Brumfield. (Tr. 36, 52, 55, 57). He attempted to contact Ms. Brumfield by
telephone, but the telephone number was not good. (Tr. 37, 60). On May 11, 2009, he
wrote a letter to Ms. Bramfield to schedule with her a TSCA Lead-Based Paint
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Disclosure Rule Inspection. (Tt. 38,39; CX 1, 15-18). On May 13, 2009, Mr. Brumfield
contacted him by telephone, they discussed the nature of the Inspection, and agreed to the
Inspection. (Tr. 42, 60, 61). He confirmed the inspection date with Ms. Brumfield in
writing. (Tr.42; CX2,19-21). OnMay 21, 2009, Ed Pilny, was the Lead Inspector for
the Inspection, and he was the Assistant Inspector for the Inspection at the residence of
Ms. Brumfield. (Tr. 47). Ms. Brumfield identified herself. (Tr. 47). Messts. Pilny and
ONeil provided Ms. Brumfield with their credentials. (Tr. 47). Ms. Brumfield invited
them into her residence. (Tr. 47). Messts. Pilny and O’Neil discussed with Mr. '
Brumfield the nature of their Inspection and stated they would ask questions and review
documents. (T. 47). The Inspection lasted a litile over 1 hour, and Ms. Brumfield was
professional, cooperative, and congenial. (Tr. 49). '

M. O*Neil testified he was not a “uniformed officer,” and did not complete the
Inspection in a “uniform” or with a “badge.” (Tr. 53). He explained the Inspection

- would be a review of lease documents for compliance. (Tr. 54 and 55). He stated he
believed Mr. Brumfield was knowledgeable of, and indicated she had knowledge of, the
TSCA Lead-Based Paint Disclosure Rule. (Tr. 64). He stated it would be routine at an

inspection to ask if all leases and documents for all relevant properties are at this location.
(TR. 65). '

Ed Pilny

M. Pilny testified he earned a B.S. in Civil Engineering from Chicago Technical College

in 1971. (Tr. 68.). He began employment with Peoples Gas Light and Coke Company in
- 1960. (Tr. 69). He began as a Laborer; upon high school graduation became a Junior
Engineer; then a Regular Engineer; then a Senior Engineer; then a Supervisory Engineer;
then retired in 1995. (Tr. 69).

M. Pilny testified that in 1997 he became a Multi-Program Inspector for the Pesticide
and Toxic Section, Land and Chemicals Division, Region 5, of the U.S. Environmental
Protection Agency. (Tr. 69). He enforced the Toxic Substances Control Act. (Tr. 69).
- Annually, he completed 100 to 150 TSCA Inspections, including TSCA AHERA Rule

and TSCA Lead Disclosure Rule Inspections and corresponding Inspection Reports. (Tr.
72.) '

M. Pilny testified that around May of 2009, he and his office received from the
Milwaukee Public Health Department a list of various lessors, including Ms. Brumfield,
which had various lead issues (Tr. 77, 78, 79). James O’Neil scheduled the time and date

~for the inspection; (Tr:80): ©n May-21;, 2009, he; the Lead Inspector for the [nspection, - —ooeo -

and James O°Neil, Assistant Inspector, completed their TSCA Lead Disclosure Form
Inspection at the residence of Ms. Brumfield, 3936 North 18™ Street, Milwaukee,
Wisconsin. (Tr. 83). He and Mr. O’Neil identified themselves to Ms. Brumfield and
presented Ms. Brumfield with official identification. (1r. 85). Mr. Brumfield identified
herself to him and Mr. O°Neil. (Tr. 85). He asked Ms. Brumfield if she understood the
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natuze of the Inspection, and she said she did. (Tr. 86). He asked Ms. Brumfield if she
used the TSCA Lead Disclosure Form, and Ms. Brumfield answered “ISlometimes.” (Tr.
86). He asked Mr. Brumfield if all of the relevant leases were located at this facility, to
which Ms. Brumfield responded “they were.” (1r. 87, 90, and 110,111, 112,113, 114, ).
M. Brumfield provided Mr, Pilny leases. (Tr. 90). He asked if these were all of the
leases for her pre-1978 properties, and he asked her if she provided TSCA Lead
Disclosure Forms with the leases, and she responded “Yes.” (Tr. 90). He asked M.
Brumfield again if these were all the leases, and began his review. (Tr.92). He found
only 3 TSCA Lead Disclosure Forms among all the leases. (Tr. 92). Mr. Brumfield made
a copy of the approximately 11 leases. (Tr. 93). He stated Ms. Brumfield stated those
were all the leases she had. (Tr. 93). He stated Ms. Brumfield stated she knew of the
TSCA Lead Disclosure Rule since 2003.. (Tr. 94). "

Dessie L. Brumfield

Respondent stated she was the property owner. (Tr. 5). Respondent testified that she
backdated paperwork. (Tr. 204). Respondent testified her paperwork was not in order.
(Tr. 205). Respondent did not testify that she did not violate the law, but rather that she
did not knowingly violate the law. (1r. 209). Respondent testified to missing
documentation. (Tr. 210). Respondent testified three of her properties were daycare
centers. (Tr.211). Respondent testified Complainant requested from Respondent
Respondent’s financial information. (Tr. 212). Respondent testified that she herself
completed the Application of Incorporation for Brumfield Properties, LLC. (Tr. 213).
Respondent festified she was the Registered Agent and Sole Principal for Brumfield

~ Properties, LLC. (Tr. 213). Respondent testified she was the Manager and Operator of

Brumfield Properties, LLC. (Tr.213). Respondent testified she was a Lessor, reviewed
documents, and collected leases, rent checks, and money orders, and repaired property-
(Tr. 214). Respondent testified she herself completed and filed her own U.S. and State
Income Tax Forms. (Tr. 214). Respondent testified that once she .

« . ..putand X on all that . ..” for the TSCA Lead Disclosure Forms, “. .. my job was
over ...~ (Tr. 217). Respondent then testified “If 1 failed to, when I got it back, to have it

~—look and see if they actually did that, yes, I'm guilty of that.” (Ir.217). Respondent

then testified “I should have looked at it by the X, Tike I told them, and said initial here. 1
have shortcomings just like everybody else, yes, yes, and yes. (Tr. 217). Respondent
then testified she believed she was in complete compliance with the TSCA Lead
Disclosure Rule, had done nothing wrong, but could have been more thorough. (Tr. 218).
Respondent testified she was aware of the TSCA Lead Disclosure Rule in 2003. (Tr.
220). Respondent testified she was in compliance with the TSCA Lead Disclosure Rule
i 2003, (Tr. 220)- Respondeit testified she failed or refused to provide Complainant

with a single copy of a single lease with a proper and completed TSCA Lead Disclosure
Form, and specifically stated, “Well, no. You know why? ‘Cause I'm just an ordinary
person.” (Tr. 220). Respondent testified she was not in violation of the TSCA Lead
Disclosure Rule. (Tr. 221). Respondent testified the leases and TSCA Lead Disclosures
Forms she provided to Ed Pilny and Janes O’Neill on May 21, 2009, were in compliance
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{he TSCA Lead Disclosure Rule. (Tr. 221). Mr. Brumfield testified her March and April
Bank Statements are accurate and represent her one bank account which includes Dessie
L. Brumfield, personally, and Brumfield Properties, LLC. (Tr. 223, 224). Respondent
tostified the bank account debits include her personal gambling at Potawatomi Casino.

. (Tr. 224). Respondent testified the bank account credits include her personal retirement
income. (Tr.225). Respondent testified she still deposits “under my name and
Brumfield Properties, same as I did when it was Legacy Bank, even though Scaway only
have my business name there[.]” (Tr. 226). Respondent testified she did not have a
routine for tenants for signing a lease. (Tr. 245). Respondent testified “[i]t’s basically
different for each tenant, depending upon what’s going on in that tenant’s life.” (1. 245,
247). Respondent testified her provision of the lease varies, but not her provision of the
TSCA Lead Disclosure Form. (Tr. 257). Respondent testified to the accuracy of the ‘
following statement in her Answer, “[T]he Respondent’s practice is, and always has
been, to provide the tenant with the lease after payment, along with the above-mentioned
document, and is given a seven-day grace period if they change their mind.” (Tr. 260).

‘Respondent then testified that how she handled these documents varied from tenant to
tenant. (Tr.260). '

V.. THE PROPOSED CIVIL PENALTY
| The proposed civil penalty is a factual and legal issue. The Presiding Officer shail
. determine the amount of the recommended ¢ivil penalty based on the evidence in the record and
in accordance with any penalty criteria set forth in the Act. 40 CFR.§ iﬁ.?ﬁ’(b). The Presiding
Ofﬁcef sh'all consider any civil penalty guidelines issued under the Act.” 40. C.F.R. §22.27(b).
The Presiding Officer considers the statutory factors provided for by the Act, as well as any EPA

penalty policies developed by the Administrator of EPA, to assess the appropriate c,irvil‘ penalty

for violations of the Lead Disclosure Rule.
Al The Statufury Civil Penalty Criteria
Section 101 S(b)(S) of the Residential Lead-Based Paint Hazard Reduction Act, 42 U.S.C.

" § 4850d(h)(3), authorizes the imposition of a civil penalty. Although Section 16(2)(1) ol TSCA,

15 U.S.C. § 2615(a)(1), provides that any person who violates Section 409 of TSCA “shall be

liable to the United States for a civil penalty in an amount not to exceed $25;000.00 for each
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such violation,” this maximum pen_alty amount is limited in Lead Disclosure Rule violations by
Section 1018(b)(5) of Tiﬂe X, 42 U.S8.C. § 4852d(b)(5), which malkes violations of the Tead
Disclosure Rule enforceable uﬁder Section 409 of TSCA, 15U.S.C. § 2689, and proﬁides that
“[Flor purposes of enforcing this section under the Toxic Substances Control Act . . . the penalty
for each Violatién applicable under Section 16 of TSCA, 15 U.S.é. §2615,%. . . shall not be,
more than $10,000.00.” Pursuant to the Federal Civil Penaliies Inflation Adjustment Act of
1990, 28 U.S.C. § 2461 note; Pub. L. 101-410; 101 Stat. 890, as amended by the Debt Colléction
Act of 1996, 31 U.S.C. § 3701 note; Pub. L. 104-134; 110 Stat._1321, EPA issued a fmal rule
adjusting this $10,000.00 ﬁgure upward by 10% to $11,000 for violations that occur after July

| 28, 1997 62 Fed. Reg. 35037 (June 27, 1997), 40 C.X.R. Part 19.

To determine the amount of a civil penalty for violations of Section 409 of TSCA, 15 |
U.S.C. § 2689: “the Administrator shall take info accou:rit the nature, cifcumstances, extent, and
gravity of the violation or violations and, with respect to the violator, ability to pay, effect on
ability to continue to do business, any history of prior such violations, the degree of culpability,
and such other mattérs as justice may require.” 15 U.S.C.-§ 2615(a)(2)(B).

B. The EPA Civil Penalty Policy and Guidelines

Complainant’s “EPA Section 1018 - Disclosure Rule Enforcement Response Policy,”
dated December 2007, (“the Penalty Policy,” and also Compléjﬁant Exhibit 8 for this action), for

violations of Title X (Enforcement Response Policy) is the applicable penalty policy for the

alleged v101at1011 in thls actlon The Durpose o of the Penalty Policy is to interpret the appropriate

provisions of TSCA when addressing violations of the Lead Disclosure Rule, and to provide
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procedures to determine the appropnate enforcement response to such violations. CX 8, 3). The
ERP is based on the statutory factors set forth in Sectlon 16(a)(2)(B) of TSCA, 15 U.S.C. -

§ 2615(a)(2)(B), which are the nature, circumstances, extent, and gravity of the violations, and
with respect tq the violator, abﬂity to pﬁy, _effeét of ability to continue to do business, any history
of prior such violations, the degree of culpability, and such other matters as. justice may require
Thé Penalfy Policy was developed IAmder the géneral framework established by the Guidelines

for Assessment of Civil Penalties Under Secﬁon 16 of the Toxic Substandes Control Act; PCB

Penalty Policy, 45 Fed. Reg, 59770'(1980) (TSCA Civil Penalty Guidélines).
The Penalty Policy begins With the general framework for civil penalty assessments

under TSCA pubhshed in the Guidelines for Assessment of Civil Penaliics Under Section 16 of

the Toxic Substances Control Act PCB Penaliy Pohcv, 45 Fed. Reg 59771 (1980). (CX 8, 6,
9) As noted above, the Guidelines prov1de a discussion regarding the nature of the violation,
i.e., “whether the violation is of a chemzcal conrrol control—assaczaz‘ed data gathering, or hazard
assessment nature”. Guidelines at 59771. The Penalty Pohcy states that the requirements in 40
C.F.R. Part 745, Subpart I, are most appropriately characterized as “hazard assessment” in
nature, és set forth in the Guidelines at 59772, as the regulations “are designed to provide
potential puréhasers and lessees of ta:fget housing with iﬁformatioﬁ that will permit them to
weigh and assess the risks presented by the actual or poséible presence of lead—basgd paint or

lead-based hazards in the target housing they might purchase or lease.” (CX8,9).1n explaining

how the “extent” determination is different for hazard a;sséssnlenfregulations; the Guidelines

state, “The measure of “extent’ of harm will focus on the goals of the given hazard assessment
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regulation, and the types of harm it is designed to prevent . . . Thus, a great number of judgments
-must be made in the formulation of the specific penalty policy.” Guidelines at 59772.

The Guidelines for enforcing TSCA’s provisions contemplate a statute with a statutory
maximuin civil penalty amount of $25,000.00, now $27,500.00 per day per violation. Section
1018 which is enforced through TSCA has a statutory maxi_mum civil penalty amouﬁt of
$11,000.00. Further, the provisions for enforcing, for example, the regulation of chemicals such
as polychlorinated biphenyls (PCBs) will differ from the provisions for enforcing compliénce
with the Lead Disclosure Rule. However, the drafters contemplated that “a great nu:énber of
judgments must be made inl the formulation of the specific pepalty poli';:y,” and addressed these
matters in the Penalty Pol%cy.

The Complaint filed in this action described the factors Complainant considered to
propose its civil penalty for alleged violations of the Complaint, and Complainant provided
Respondent a copy of the Penalty Policy at the time it filed its acfsion.

Complainant first calculates a proposed‘civil peﬁaltﬁ by reviewing the nature of the
alléged violations, and determining their circumstance levels (the probability of harm resulting
from the violations) and extent (degree, range, or scope of the violations poteﬁtial for harm).

The Penalty Policy categorizes each possible violation of 40 C.F.R. Part 745, Subpart F, as being
within one of six circumstance levels, (Level 1, the most serious, to Le;fel 6, the least séridus),

based upon the nature and circumstances surrounding each type of violation and reflecting the

probability of hamm for each. The Penélfj Policy t_heﬁ pategorizesﬂeach possible violationof40

C.F.R. Part 745, Subpart F, as being either major, significant, or minor, through the use of an

“Extent Category Matrix.” The Extent Category Matrix determines the extent category taking
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into consideration the following two factors: 1) the age of any children liviﬁg in the target
housing; 2) whether a pregnant woman lives in the target housing.. These factors are then applied
to a “Gravity-Based Penalty Matrix”, which lists varying penalty amounts in 18 cells, ranging in
values from $110.00 to $11,000.00. The appropriate cell is determined according to the |
assigned eifcumstenee level and extent category. ‘

Each requiretﬁent of the Lead Disclosure Rule is a separate a:ed distinct requirement from
the other requirements. Further, the Environmental A}Sﬁeals Board recently affirmed the need to.
evaluate sta'tutory'penalty requirements for each vioia;rion when assessing penaities for multiple

violations by the same entity. See Tn the Matter of John A. Capozzi d/b/a Capozzi Custom,

~ Cabinets, Doeket N. RCRA-5-2000-005 (Oetober 16, 2003) Order Denying Motion for
‘Reconsideration. |
" Complainant then adjusts its calculated proposed civil penalty by reviewiﬁg the violator’s |
ability to pay the proposed civil penalty or continue in bueiness, history of prior Vielations,
degree of eulpebility, and sueh ofher factors as justice may require, which include the violator’s
attitude, consideration of supplementai environmental proj ecﬁs, voluntary disclosure, size of
business, and the economic beneﬁt of noncompliance.
C. . The Calculated Proposed Civil Penalty of $58 160.00 -
Complainant alleged Respondent and its leases committed 32 violations of 40 C.F.R.

| Paft 745, 15 U.S.C. § 2689, and 42 U.S.C. § 4852d(b)(5) and proposed a civil penalty of

$58,060.00.

3072 North 28" Street Milwaukee, Wisconsin
Lease, Dated January 9,2009
Counts 7 and 26
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Respondent’s lease, and the te stimony of Ms. Grace, demonstrated Vthe lease failed to
include timely or ciearly, as an aﬁachment or within the lease, the lessor’s statement disclosing
cither the presence of any known lead-based paints and/or lead-based pajnf hazards in the target

“housing or a lack of knowledge of sucli presence, iﬁ violation of 40 C.F.R.-§ 745.113(b)(2), and
as alleged in Count 7 of the Complaint. (CX 7, 67-72; Tr. 165-167).

The Penalty Policy designates this fallure a Clreumstance Level 3 Violation (CX 8, 165)
meaning it has a \ medium 1mpaet of impairing the abﬂlty to assess the mformahon (CX 8, 148).
The lessor’s disclosure statement is intended to provide a description of what the landlord knows
about the historical presence of lead-based paint and/or lead-based paint hazards in the property- -
40 C.F.R. § 745.113(b)(2). |

~Accordingly, Ms. Grace testified Respendent’s failure was a Cire@stmce Level 3

Violation, and a Miner Extent Violation since it was not clear the residents were either pregnant
women or children, and pr oposed a civil penalty of $770.00, pursuant to the Gravity-Based
Penalty Matrix (for v101at10ns occurring on or after March 15 2004) of the Penalty Pohcy (CX 8, |
168). (Tr. 170)

Respondent’s lease, and ﬂde testimony of Ms. Grace, demonstrated the lease failed to
include timely, as an attachment or within the lease, the lessof and lessee signatures certifying to
the accuracy of their statements, to the bestlof their knowledge, along with the dates of
signatures, in violation of 40 C.FR. § 745.113(b)(6), as aﬂeged in Count 26 of the Comialajnt.

(CX7,67-72; Tr. 165-167).

The Penalty Policy designates this failure a Circumstance Level 6 Violation (CX 8, 167),

meaning that each of these violations has a low impact on the ability to assess the information
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required to be disclosed. (CX 8, 148). The requirement that the signatures, along with the dates
of each signature, be included as part of the contract is intended to serve to ensure that each party
has certified the truth and accuracy of their statements concerning the transaction. 40 C.F.R.§
745.113(b)(6).

Accordingly, Ms. Grace testified Respondent’s failure was a Circumstance Level 6
Violation, and a Minor Extent Violation since it was not clear the residents were eitlher pregnant
V{fomen or children, and proposed a civil penalty of $130.00, pursuant to the Gravity-Based
Penalty Matrix (for violations ocmiming on ar after March 15, 2004) of the Penalty Policy (CX 8,
168). (Tr. 170). |

o - 3463 North 13" Street, Milwaukee, Wisconsin, |
Lease, Dated November 20, 2008, and December 1, 2008
Counts 1, 8, 14, 20, and 27

Respondent’s lease, and the testimony of Ms. Grace, démonétrated the lease failéd to
include timely, as an attachment or within the lease, the Leéd Warning Statement, in violation of:
40 C_.F.R. § 745.113(b)(1), and as alleged in Count 1 of the Complaint. (CX 7,73-82; Tr. 171).

The Penalty Policy designates the failure to include the Lead Warning Statement a |
Circumstance Level 2 Violation (CX 8, 165), meaning it has a high probability of impairing the - |
ability to assess the information required to be di_sclosed, (CX 8, 148). This determination is
based upon the importance of the Lead Warhing Sta£ement to the statutory scheme; the Lead

Warning Statement is intended to provide a warning to prospective tenants that pre-1978

properties may contain lead-based paint, and that lead exposufrer can be harmful to children, It

also summarizes the obligations of landlords under the Lead Disclosure Rule. 40 C.FR. §

745.113(b)(1).
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Accordingly, Ms. Grace testified Respondent’s failure was a Circumstance Level 2
Violation, anci a Minor Eﬁtent Violation since the residents were neither pregnant women nor
ehﬂdren, and proposed a civil penalty of $1,550.00, pursﬁant to the Gravity-Based Penaity
Matrix (for violations occurring on or after March 15, 2004) of the Penalty Policy (CX 8, 168).
(Tv. 177).

Respondent’s lease, and the testimony of Ms. Grace, demonstrated the lease failed to
include timely or clearly, as an attachment or mthm the lease, the lessor’s statement disclosing
either the presence of any known lead-based paints and/or lead- based paint hazards in the target
housing ora lack of knowledge of such presence, in violation of 40 CF.R. § 745.1 13(b)(2), and
as alleged in Count 8 of the Complamt (CX 17, 73 82; Tr. 17 l)

The Penalty Policy des1gnates this failure a Circumstance Level 3 Violation (CX 8, 165),
meaning it has a medium impact of impairing the ability to assess the information (CX 8, 148).
The iessor’s disclosure statement is intended to provide a description of what the Jandlord gnows
about the historical presence of lead-based paint and/or lead-based paint hazards in the property.
46 C.F.R. § 745.113(b)(2).

Accordingly, Ms. Grace testified Respondent’ S faiiu:re was a Circumstance Level 3
Violation, and a Minor Ixtent Violation sinee it was not clear the residents were either pregnant
women or children, and proposed a civil penalty of $770.00, pursuant to the Grav1ty—Based

Penalty Matrix (fo1 v1olat1ons occurﬂng on or after March 15, 2004) of the Penalty Policy (CX 3,

168). (Tr 177)

Respondent’s lease, and the testimony of Ms. Grace, demonstrated the lease failed to

include timely; as an attachment or within the lease, a list of any records or‘reports available to
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the lessor bertammg to lead-based paint and/or lead-based paint hazards-i m the housing that were
provided to lessee, ot failed to indicate such records or reports were unavailable, in violation of
40 CER. § 745.113(b)(3), and as alleged in Count 14 of the Complaint. (CX 7, 73-82;Tr. 171).
The Penaltsf Policy designates tﬁis failure a Circumstance Level 5 Violation (CX 8, 166),
meaning it has a low impact on the ability to assess the infennation requiredl‘ to be disclosed. (CX
- 8, 148). |
Accordingly, Ms. GTace testified Respondent’s failure was a Cir_cumStance Level 5.
Vielatio_n, and a Minor Extent Vielation since it was not clear the residents were either pregnant '
women or children, and proposed a civil penalty of $260.00, pursuant to the Gtravity—Based
Penalty Matrix (for violations OVCCLll‘l‘iﬂg on or after March 15,_2004) of the Penalty Policy (CX 8,
168). (Tr. 177). |
Respondent’s lease, and the testimony of Ms Grace, demonstrated the lease falled to
include, as an attachment or within the lease, a statement by the lessee affirming ;‘ecelpt of the
1essor’s‘disclosure staternent, a list of any records or reports available to the lessor regarding
lead-based paints and/or lead-based paint hazards in the target housing or a statement that no
such records exist, and the Lead Hazard Information Pamphlet pursuant to 40 CT.R. §
745.113(b)(4), in violation of 40 C.F.R. § 745.113(b)(4), and as alleged in Count 20 of the
Complaint. (CX 7, 73-82; Tr. 171).
"~ The Penalty Pohcy designates thlS failure as a Circumstance Level 4 Vlolatlen (CX8,

| 166) meaning it has a medlum 1mpact on the abﬂlty to assess s the information (CX 8, 148). The

lessee’s afﬁlmatlon of receipt is intended to acknowledge that the prospective tenant has

received ‘certain required information before entering into the lease. 40 C.F.R.§ 745.113(b)(6).
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Accordingly, Ms. Grace testified Respondent’s failure was a Circumstance Level 4
Violé,;iion, and a Minor Extent Violation since it was n0£ clear thé residents were either pregnant
women or children, and proposed a civil penalty of $520.00, puréuémt to the G"f-avity-Based '
Penalty.MatIix (for violations occurring oﬁ or after March 15, 2004) of the Penalty Policy (CX 8,
168); (Tr. 177). |

‘Respondent’s lease, and the teéﬁmony of Ms. Grace, demonstrated the lease failed to
include timely, as an attachment or within the lease, the lessor and lésseé signatures certifying to
the accuracy of their statements, to the best of their knov;fledge, along with the da£es of
signatures, in violation of 40 CFR § 745.113(b)(6), as alleged in Count 27 of the Complaiﬁt, .
(CX 7,73-82; Tr. 171). |

The Pénalty Pblicy designates this failure a Circumstance Level 6 Violation (CX 8, 167),
meaning that each of these ﬁolations has a low impact on the ability to assess the information
requued to be disclosed. (CX8, 148) The requirement that the signatures, along with the dates
of each signature, be included as part of the confract is intended to serve to ensure that each party
has certified the truth and accuracy of their staftements concerning the transactlpn. 40 CFR.§
745.113(b)(6).

Accordingly, Ms. Grace testified Respondent’s failure was a Circumstance Level 6
Violation, and a Minor Extent Violation since it was not ciear the r_esident’s were either pregnant

women or children, and proposed a civil penalty of $130.00, pursuant to the Gravity-Based

.Penaltv Matnx ( for v1olat10ns occurrm;z on or after March 13, 2004) of the Penalty Pohcy_(CX 8,

168). (Ir. 177).
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2230 Norf_h Teutonia, Milwéukee, Wisconsin,
Lease, Dated May 15,2008
Counts 4, 11, 17,23, and 30
Respondent’s lease, and the testimony of Ms. Grace, demonstrated the lease failed to
include, as an aﬁaéMent or within the lease, the Lead Warning Statement, in violation of 40
CFR.§ 745.113(]3)(1), and as alleged in Count 4 of the Complaint. (CX 7, 61-64; Tr. 173-
174). |
The Penalty Policy designates thel-faﬂur_e to include the Lead Warning Statement a
Circumstance Level 2 Violation (CX 8, 165), meaning it haé a high probability of impairing the
ability to assess the information required to be disclosed (CX 8, 148). This determination is
based upon the importance of the Lead Warmng Statement to the statutory scheme; the Lead
Warning Statement is jmended to provide a warning to pro spective tenants that pre-1978
prope_lﬁes may coﬁtain lead-based paint, and that lead exposure cém be harmful to children. It
also summarizes the obligations of laﬁdlords under the Lead Disclosure Rule: 40 CFR §
745.113(b)(1). |
Accordingly, Ms. Grace testified Resp.ondent’s failure was a Circﬁmstance Level 2
Violation, and a Minor Extent Violation since it was not clear the residents were either pregnant

women or children, and propbsed a civil penalty of $1,550.00, pursuant to the Gravity-Based

| Penalty Matrix (for violations occurring on ot after March 15, 2004) of the Penalty Policy (CX8,

©168). (Tr. 177).

Respondent’s lease, and the testimony of Ms. Grace, demoristrated the lease fafledto -~

include, as an attachment or within the Jease, the lessor’s statement disclosing either the presence

of any known lead-based paints and/or lead-based paint hazards in the target housing or a lack of
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knowledge of such presence, in violation of 40 C.F.R. § 745.113(b)(2), and as alleged in Count
11 of the Complajnt.r (CX 7, 61-64; Tr. 173-174).

The Penalty Policy designates this failure a Circumstance Level 3 Violation (CX 8, 163),
meaning it has a medium impact of impairing the ability to assess the information (CX 8, 148).
The lessot’s disclosure statement is intended to provide a description of what the l;fmdlord knows
about the his{orical presence of lead-based paint and/or Iead—based.paint hazards in the property.
40 CF.R.'§ 745.113(b)(2).

Accordingly, Ms. Grace testified Respgndent’ s failure was.a Circumstance Level 3
Violation, and a Minor Extent Violation since it was not clear the residents were either pregnant
women or children, and proposed a civil penalty of $770.00, pursuant to the Gravity-Based
Penalty Matrix (for violations occurring on or afier March 15‘, 2004) of the Penalty Policy (CX 8,
168). (Tx. 17’7)..l |

Respondent’s lease; and the téstimony of Ms. Grace, demonstrated the lease failed ;co
include, as an attachment or within the lease, a list of any records or reports available to the
lessor pertaining to lead-based paint and/or lead—based paint hazards in the housing that were
provided to lessee, or failed to indicate such recordslor reports were unavailable, in violation of
40 C.F.R. § 745.113(b)(3), and as alleged in Count 17 of the Complaint. (CX 7,-61-64; Tr. 173-
174). |

The Penaliy Policy designates this failure a Circumstance Level 5 Violation (CX 8, 166),

meaning it has a low impact on the ability to assess the information required to be disclosed.

(CX 8,148).
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Accordingly, Ms. Grace testified Respondenf’s failure was a Circumstance Level 5
Violation, and a Minor Extent Violation since it was not clear the residents were either pregnant
women or children, and proposed a civil penalty of $260.00, pursuant to the Giavi’.cy—Based‘
Penalty Matrix (for violations occutring on or aﬁer March 15, 2004) pf the Penalty Policy (CX 8,
168). (Tr. 177). |

Respondent’s lease, and the testimony of Ms. Grace, demonstrated the lease failed té
include, as an attachmeﬁt or within the lease, a statement by the lessee affirming receipt of the
lessor’s disclosure statement, a list of any records or reports available to the lessor regarding
_lead-based paints aﬁd/of lead-based paint hazards in the target housing or a statement that no

such records exist, and the Legd Hazard Information Pamphlet pursuant to 40 C.FR. §
745.113(b)(4), in violation of 40 C.F.R. § 745.113(b)(4), and as alleged in Count 23 of the
"Complaint. (CX 7, 61-64; Tr, 173-174).

The P@galty Policy designates "ehis failure as a Circumstance Level 4 Violation (CX 8,
166), meaning it has a mediwm impact én the ability to assess the iﬁformation. (CX 8, 148).- The -
lessee’s affirmation of receipt is intended to acknowledge that the prospective tenant has
receiveci certain required information before entering ]'111:(.) the lease. 40 C. F. R. § 745.113(b)(6).

Accordjngly,AMs. Grace tgstiﬁed Respondent’s failure was a Circumstance Level 4
Violation, and a Minor Extent Violation since it Waé not clear the residents were either pregnant

women or children, and proposed a civil penaliy of $520 00, pursuant to the Giawty-Based

' Eena1tv Matrix (for violations occurting on o after March 13, 2004) of the Penalty Policy (CX G e e

168). (Tt. 177).
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Respondent’s lease, and the testimony of Ms. Grace, demonstrated the lease failed 1Ato
include, as an attachment or within the lease, the lessor and lessee signatures certifying to the
accuracy of their statements, to the best of their lmpwledge, along with the dates of signatures, in
violation of 40 C.F.R. § 745.113(b)(6), as alleged in Count 30 of the Complaint.

(CX 7, 61-64; Tr. 173-174).

The Penalty Policy designates this failure a Circumstance Lével 6 Violation (CX 8, 167),
meaning that each of tllese'violatidns has a low impact on the ability to assess the information
required to be disclosed. (CX 8;148). The requirement that the ‘signatures, along with the dates
of each signature, be included as part of the contract is intended to serve to ensure that each party -
has certified the truth and accuracy of their statemenﬁ concerning the transaction. 40 C.F.R.- §
745.113(bX6). |

Accordingly, Ms. Grace testified Respondent’s failure was a Circumstance Level 6
Violation, and a Minor Extent Violatipn since it was not.clear the residents were either pregnant
women or children, and propos¢d a civil penalty of $130.00, pursuant to the Gravity-Based
Penalty Matrix (for violations occurring on 01*‘ after March 15, 2004) of the Penalty Policy (CX 8,
168). (Tr. 177).

4908 North 40™ Street, Milwaukee, Wisconsin,
Lease, Dated January 1, 2008
Counts 5, 12, 18, 24, and 31
Respondent’s lease, and the testimony of Ms. Grace, dempnstrated the lease failed to

include. as an attachment or within the lease, the Lead Warning Statement, in violaﬁon‘of 40

C.F.R. §745.113(b)(1), and as alleged in Count 5 of the Complaint.  (CX 7, 90; Tr. 174-175).
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The Penalty Policy designates the failure to include the Lead Warning Statement a
Circumstance Level 2 Violation (CX 8, 165), meaning it has a high probability of impairing the
ability to assess the information required to be disclosed (CX 8, 148). This determination is
based upon the importance of the Lead Warning Statement to the statutory scheme; the Lead
Warning Statement is intended to p'rolvi‘de a warning to prospective tenants that pre-1978
properties rrlay contain lead-based paint, and that lead exposure can be harmful to children. It
also summarizes the obligations of landlords under the Lead Disclosure Rule. 4(l CFR.§
745.113(b)(1). |

Aecoxdingly, Ms. Grace testified Respondent’s failure ﬁras a Circumstance Level 2
Violation, and a Minor Extent Violation since it appeared the residents were neither pregnant
women nor children, and proposed a civil penalty of $1,550.00, pursuant to the Gravity-Based
Penalty Matrix (fer violations occurring on or after March 15, 2004) of the Penalty Policy (CX 8,
168). (Tr. 177,').

Respondent’s lease, and the testimony of Ms. Grace, demonstrated the lease failed to
include, as an attachment or within the lease, the lessor’s statement disclosiﬁg either the presence
of any known lead-based paints aﬁd/or lead-based paint hazards in the target housing or a lack of
knowledge of such presence in V1olat10n of 40 C.F.R. § 745.113(b)(2), and as alleged in Count
12 of the Complamt (CX 7,90; Tr. 174-175).

The Penalty Policy des1gnates this faiture a Circumstance Level 3 Violation (CX 8, 165),

meaning it has a medium impact of lmpamng the ab1llty to assess the mformahon (CX 8, 148)

~ The lessor’s disclosure statement is intended to provide a descnptlon of what the landlord knows
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about the historical presence of lead-based paiﬁt and/or Iea&-based paint hazards in the property.
40 CFR.§ 745'.113(13)(2). | |
Accordingly, Ms. Grace testified Respondent’s failure was a Circumstg.nce Level 3
Violation, and a Minor Extent Violation since it appeared thé residents were neither pregnant
Wﬁrrien nor children, and proposed a civil penalty of $77b.00, imrsuant to the Gravity-Based
Penaity Matrix (for violations occﬁrring on or after March 15, 2004) of the Penalty Policy (CX 8,
1685. (Tr. 177). |
Responden;;’s lease, and the testﬁnoﬁy of Ms. Grace, demonstrated the lease failed to

“include, as an attachment or Wit_hiﬁ the lease, a list of any records o reports a\}a_ilable to the
lessor pertaining to lead-based paint and/or le_'ad—based paint hazards in the housing that weve .

- provided to lessee, or failed to indicate such records or yeports were unavailable, in violation Of
40 CF.R. § 745.113(b)(3), and as alleged in Count 18 of the Complaint. (CX.7, 90; Tr. 174-
175). ‘ ‘ |

The Penalty Policy designates ihis failure a Ci;cumstance Level 5 Violation (CX 8, 166),
meaning 1t has.a low impact on the ability to assess ;the iﬁformation required to be disclosed.

-(CX 8, 148).

| Accordingly; Ms. Grace testified Respondent’s fe_ﬁlure Wés a Circumstance Level 5

‘Violation and a Minor Extent Violaﬁon since it appeared the residents weré neither pregnant

women nor chlldren, and proposed a civil penalty of $260.00, pursuant to the G1av1ty—Based

Pena]’rv Matrix ( for VlOl&th_llS_O_C_QUII’mQ on ot after March 15 2004) of the Penalty Policy (CX 8,

168). (Tr. 177).
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Respondent’s lease, and the testimony of Ms. Grace, demonstrated the lease failed to
'include, as an attachment or within the lease, a statement by the lessee affirming receipt of tho
lessor’s disclosure statement, a list of any records or reports available to the lessor regarcling
leacl~based-paints and/or lead-basod paint hazards in the target housing or_a statement that no
such records exist, and the Lead Hazard Information Pamphlet pursuant to 40 CFR. §
745. l.l3(b)(4), in _violation of A0 CFR.§ 745.113(b)(4), and as alleged in Count 24 of the
Complaint. (CX 7, 90; Tr. 174-175).
The Ponalty Policy designates this failure as a C1rcumstance Level 4 Violation (CX 8,
166), meaning it has a medivm nnpaot on the ability to assess the information. (CX8, 14 8). The
lessee’a affirmation of réceipt is intended to acknowledge that the prospective tenant has |
received certain required information ‘nefore entering into the lease. 40 C.F.R. § 745.113(b)(6).
Accordingly, MS Grace testlﬁed Rospondenf’s failure was a Circumstance Leve_l 4
Vlola’non and a Minor Extent Violation since it appeared the residents were nelther pregnant
. women nor cluldlen and proposed a ClVil penalty of £$520.00, pursuant to the Gravity- Based
Penalty Matrlx (for violations occurrmg on or after March 15, 2004) of the Penalty Policy (CX 8,
168). (L. 177).
Respondent’s lease, and the -testlrnony of Ms. Grace, demonstrated the lease failed to
1nclude as an attachment or within the lease, the lessor and lessee signatures cert1fy1ng to the
aocuracy of their statements, to the best of their knowledge along with the dates of s1gnatu1 es, in

w_.__;_,,__,_V_LQ],atLOIl of 40 C.E.R. 5 745 ll3(bl( 6) as alle,czed in Count 31 of the Complamt

(CX 7, 90; Tr. 174-175).
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_The Penalty Policy designates ﬁs failure a Circumstance Level 6 Violation (CX 8, 167),
meaning that each of these violations has a:10W impact on the ability to assess the information
required to be disclosed. (CX 8, 148). The requirement ;[hat the signatures, along with thef. dates
of each signature, be included as part of tile contract is ﬁlten(ied to serve to ensure that each party
has certified the truth and accurécy of their statemgnts concerning the traﬁsaction. 40 CFR.§
745.113(b)(6).

| Accordingly, Ms. Grace testified Respondent’s failure was a Circumstance Level 6
“Violation, and a Minor Extent Violation since it appe#ed the residents were neither pregnant
women nor child_ren, and proposed a civil penalty of $130.00,.pu1‘suant to the Gravity-Based
Penalty Matrix (for violations occurring on or after March 15, 20{)4) of the Penalty Policy (CX 8,
168). (Tr. 177).
2230 North Teut_oniﬁ Road, Mﬂwaukee, WiSC(;HSin
Lease, Dated March 1, 2007
Counts 3, 10, 16, 22, 29
Respondent’s 1ease,'agd the testimony of Ms. Grace, demonstrated the lease failed to
| include, as an attachment or within the lease, the T.ead Warning Statement, in Vi_olatioﬁ of 40
C.E.R. § 745.113(b)(1), and as aileged in Count 3 of the Complaint. (CX 7, '65;.-T1:. 175-176).
The Penaltsf,Policy designates 1_‘.he faiture to include thé Lead Warming Statement a
Circumstance Level 2 Violation (CX 8, 165), meaning it has a high probability of -impairing the

ability to assess the information required to be disclosed (CX 8, 148). This determination is

Warning Statement is intended to provide a warning to prospective tenants that pre-1978
properties may contain lead-based paint, e_md that lead exposure can be harmful to children, It
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also summarizes the obligations of landlords under the Lead Disclosure Rule. 40 CFR.§
- 745.113(b)(1). |

Accordingly, Ms. Grace testified Respondent’s failure was a Circumstance Level 2
Violation, and a Minor Extent Violation since it appeared the residents were neither pregnant
Women nor children, and proposed a civil penalty of $1,550.06, pursuant to the Gravity-Based
Penalty Matﬁx (for violations opcurrmg on or after March 15, 2004) of the Penalty Policy (CX 8,
168). (Tr. 177). |

Respondent’s lease, and the testimony of Ms. Grace, deménstrated the lease failed to
‘include, as an attachment or within the lease, the lessér’s statement d;sclosing either the presence
of aﬁy known lead-based paints and/or lead-based paint hazards in the target housing or a lack of
knowledge of such presence, in violation of 40 CFR § 745.113(b)(2), and as alleged in Count
10 of the Complaint. (CX 7, 65; Tr. 175-176). |

The Penalty Policy _designates this failure é Cirenmstance Level 3 Violation (CX 8, 165),
meaning it has a medium impact of impairing the abiﬁty to assess the information (CX 8, 148).
The 165501"3 disclosure statement is intended to provide a description of what the landlord knows
.about the historical pfesehee of lead-based paint and/or lead-based paint hazards in the property.
40 C.EFR. § 745. 113(b)(2)

Accordmcrly, Ms. Grace testified Respondent’s failure was a Cncumstance Level 3
Vlolatlon and a Minor Extent lea’uon since it appeared the residents wetre neither pregnant

women nor children, and proposed a c1v11 Denaltv of $770 UO pursuant to the Grav1ty~Based

Penalty Matrix (for violations occurring on or after March 15, 2004) of the Penalty Policy (CX 8,

168). (Tr. 177).
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. Respondent’s lease, and fhe testimony of Ms. Grace, demonstratéd the lease failéd to
include, as an attachment or within the lease, a list of any records or reports available to the
lessor pertaining to lead-based paint and/or lead-based paint hazards in the housing that were
provided o lessee, or'faileld to indicate such records or reports were unax-railable, in violation of
.40 C.F.R. § 745.113(b)(3), and as alleged in Count 16 of the Complaint. (CX 7, 65; Tr. 175-
176).

~ The Penalty Policy designates this fajlure a Circumstance ievel 5 Violation (CX 8, 166),
meaning it has a low impact on the ability to assess £he information 1;eq}1ired to be discldsed.
(CX 8, 148).

Accordingly, Ms. Grace testified Respondent’s failure was a Circumstance Level 5
Violation, and a Minor Extent Violation since it appeared the residents were neither pregnant
women nor children, and propoéed a civil penalty of $260.00, pursuant to the Gravity-Based
Penalty Matrix.(for violations oceurring on or after March 15, 2004) éf the Penalty Poﬁcy (CX 8,
168). (Tr. 177). |

Respondent’s lease, and the testimony of Ms. Graée, demonstrated the lease failed to

"include, as an attachment or within the lease, a sfatement by the lessee affirming receipt of the
lessor’s disclosure statement, a list of any records or reports available to the lessor regarding
lead-based paints and/or lead-based paint hazards in the target housing or a statement that no

. such records exist, and the Lead Hazard Information Pamphlet pursuant to 40 C.F.R. §

745 113(b)(4),_in violation of 40 C.F.R. § 745.113(b)(4), and as alleged in Count22 of the

Complaint. (CX 7, 65; Tr. 175-176).
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‘The Penalty Policy designates this failure as a Circumstance Level 4 Violation (CX 8,
166), meaning it has a medium impact on the ability to assess the infoﬁ‘nation. (CX 8, 148). The
lessee’s affirmation of receipt is intended to acknowledge that the prospective téﬂaﬁt has
received ceﬁaﬁn required infqr‘mation before entering into the leése. 40 C.F. R. § 745.113(b)(6).
- Accordingly, Ms. Gracé testified Respondent’s fa:ihﬁé Wés a Circumstance Level 4
Violation, and a Minor Extent Violation since it appeared the residénts were neither pregnant
' Woﬁen nor children, and proposed a civil penalty of $520.00, pursuant to the Gravity—Based
Penalty Matrix (foi‘ Vit')lati;OIlS occurring on or after March 15,12004)' of the Penalty Policy (CX 8,
(68). (Tr. 177). |
| Respondent’s léase, and the testixﬁony of Ms. Grace, demonstratéd the lease failed to
include, as an attachment or within the ieas;e; the lessor and lessee signatures certifying to the
- accuracy of their statemenfs, to the best of their knowledge, along with the détes of signatures, in
~ violation of 40 CF.R. § 745.1 13(b)(6), as alleged in Count 29 of the Complaint.
(CX 17, 65; Tr. 175-176).
The Penalty Policy designates this faﬁure a Circumstance Level 6 Violation (CX 8, 167),
meaning that each of thesé Violationé has a low impact on the ability to assess the information
| required to be disclosed. (CX 8, 148). The requiremeﬁt that the signatures, along with the dates
- of each signature, be included as part of the contract is intended to serve to ensure that each party

has certified the truth and accuracy of their statements concerning the transaction. 40 CF.R. §

745.113(b)(6).

Accordingly, Ms. Grace testified Respondent’s failure was a Circumstance Level 6

Violation, and a Minor Extent Violation since it appeared the residents were neither pregnant
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‘women nor children, and proposed a civil penalty of $130.00, pursuant to the Grav1ty-Based
Penalty Matrix (for v1olations occurring on or after March 15, 2004) of the Penalty Policy (CX 8,
168). (Tr. 177).
4908 North 40® Street, Milwaukee, Wisconsin
Lease, Dated January 1,2009
Counts 6, 13, 19, 25, and 32
Respondent’s lease, and the testimony of Ms. .Graee, demonstrated the lease failed to
include, as an etttaehment or within the lease, the Lead Warning Statement, m violation of 40
CFR. §745.113(b)(1), and as alleged in Count 6 of the Complaint. (CX7, $3-88: Tr. 178-
179). . |
| The Penalty Policy designates the failure to inclucle the Lead Warning Statement a
Circunlstance Level 2 Violation (CX 8, 165), meaning it has a high probability of inipairing the
ability to assess the information required to be disclosecl {CX 8, 7148). This determination is |
based upon the importance of the Lead Warning Stateinent to the statutory scheme; the Lead
Warning Statement is intended to provide a waming to prospective tenants thet pi'e-l978
properties may contgjn lead—bnsed paint, and that lead expooure ean be harmful to children. It
also summarizes the obligations' of landlords under the Lead Disclosure Rule. 40 C.F.R. §
-745.113(b)(1).l |
Accordingly, Ms. Graee testified Respondent’s failure was a Circumstance Level 2 .

Violation and a Maj or Fxtent Violation since one resident, D. Thompson, was a two-yeai*-old

child, and proposed a 01v11 penalty of $10 320 OO pursuant to the Grav1ty—Based Penalty Mairix

.(for violations oecumng on or after March 15, 2004) of the Penalty Policy (CX 8, 168). (T1

1179-180).

-58- -



Respondent’s Alease, and the testimony of Ms. Grece, demonstrated the lease failed to
include, as an attaehment or within the lease, the lessor’s statement disclosing ¢ither the presence
of any known lead-based paiﬁts and/or lead-based paint hazards in the target housing or a lack of
knowledge of such presenee,‘ir‘t Vielatiqn of 40 C.F.R. § 745.113(b)(2), and as alleged in Count
13 of the Complaint. (CX 7, 83-88; Tr. 178-179).

| The Penaltwaoliey designates ﬂﬁs failul;e‘a Circumstance Level 3 Violation (CX 8, 165),
. meaning it ha.s a medium impact of impairing the ability to assess the in:formation (CX 8, 148).
'The lessor’s disclosure statement is mtended to provide a descnptlon of what the landlord knows
about the historical presence of lead-based paint and/or lead-based paint hazards in the property
40 C.F.R. § 745.113(b)(2).

Aeeordmgly, Ms. Grace tes’uﬁed Respondent’s failure was a C1rcumstance Level 3.
Violation, and a Major Extent Violation since one resident, D. Thompson, was a two-year 01d ‘
child, and propoe‘ed.a civil penalty of $7,740.00, pursuant to the Gravity-Based Penalty Matrix
(for violations occurring on or aﬁer March 15,| 2004) of the Penalty Policy (CX 8, 168). (Tr.
179-180). |

Respondent’ S lease and the testimony of Ms. Grace, demonstrateel the lease failed to
include, as an attachment or within the lease, a 11st of any records er reports available to the
lessor pertaining to lead-based paint and/or 1ead—based paint hazards in the housing that evere

provided to lessee, or failed to indicate such records or reports were unavailable, in violation of

40 C.FR. §.745.113(5)(3), and as alioged in Count 19 of the Complaint. (CX 7, 83-88; Tr 178 """ """

179).
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The Penalty Policy designates this failure a Circumstance Level 5 Violation (CX 8, 1606),
meaning it has a low impact on the ability to assess the information reciuired to be disclosed.
(CX38, 148). |

| Accordingly, Ms. Gface testified Respondent’s failure was a Circumstance Level 5
Violation, and.a Major Extent Violation since one resident, D. Thémpson, was a two-year old
child, and proposed a civil penalty of $2,580.00, pursuant to the Gravity;Based Pénalty Matrix
(for violations occurring on or‘ after March 15, 2004) of the Penalty Policy (CX 8, 168). (Tr.-
179-180).

Respondent’s lease, and the testimony of Ms. Grace, demonsirated the lease failed to
include, as an attachment or within the lease, a statement by the lessee affirming receipt of the
lessor’s disclosure statement, a list of any records or reports available to the lessor regarding
lead-based paints and/or lead-based paint hazards in the target housing or a statement thai; no
such records exist, and the Lead Hazard hlfonnétion Pamphlet pursuant to 40 CF.R. §
745.113(b)(4), in violation éf 40 CFR. § 745.113(b)(4j, and as alleged in Count 25 of the
Complaint. (CX 7, 83-88; Tr. 178-179).

Thé Penalty Policy designates this failure as a Circumstance Level 4 Violaﬁon (CX8,at
p- bates-sfamped 166), meaning it has a medium impact on the ability to assess the information.
(CX 8, 148). The lessee’s affirmation of receipt is intended to acknowledge thaf the prospective
tenant has received certain required informaﬁoﬁ before éntering into the iease. 40 C.F. R

BT e

Accordingly, Ms. Grace testified Respondent’s failure was a Circumstance Level 4

Violation, and a Major Extent Violation since one resident, D. Thompson, was a two-year old
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‘ cﬁjld, aﬁd proposed a ciﬁl penalty of $5,160.00, pursuant to the Gravity-Based Penalty Matrix
(for violations occurring on or after March 15, 2004) of the Penalty Policy (CX 8, 168). (Tr.
179-180). |

Respondent’s lease, and the testimony of Ms. Grace, demonstrated the lease failed to
include, as an at_‘tachment or within the lease, the lessor and lessee signatures certifying to the
accuracy of their statements, to the best of their knowledge, aldng with the dates of signatures, in
violation of 40 C.F.R. § 745.113(b)(6), as alleged in Count 32 éf the Complaint. |
(CX 7, 83-88; Tr. 178-179).

The Pénalty Policy designates this failure a Circumstance Level 6 Violation {(CX 8, 167),
meaning that each of these violations has a low impact on the ability to assess the information
reqﬁired to be disclosed. (CX 8, 148). The requirement that the sigﬁatures, along with the dates
of each signature, be included as part of the contract is intended to serve to ensure that each party
has certified the truth and accuracy of their staiements concerning the transaction. 40 CFR. §
745.113(b)(6).

Accordingly, Ms. Grace testified Respondent’s failure was a Circumstance Level 6
Violation, and a Major Extent Violation since one resident, D. Thompson, was a two-year old
child, and proposed a civil penalty of $51,290.00, pursuant to the Gravity-Based Penalty Matrix
(for violations occurring on or after March 15, 2004) of the Penalty Policy (CX 8, 168). (Ir.

179-180).

Lease, Dated April 15, 2008
Counts 2, 9, 15,21, and 28
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Respoﬁdént’s lease, and the testimény of Ms. Grace, demonstrated the Jease failed to-

include, as an attachinent or within the lease, the Lead Warning Statement, in violation of
40 C.F.R. § 745.113(b)(1), and as alleged in Count 2 of the Complaint. (CX 7, 95-102; Tr. 180-
181). S |

A Tﬁé Penalty Policy designates the failure to inchude the Lead Warning Statement a
Circumstance Le{fg:l 2 Violation (CX' 8, 165), meaning it has a h1gh probability of impairing the
ability to assess tﬂe infoﬁnation required to be disclosed (CX 8, 148). This determination is
based upon the importance of the Lead Waming‘ Statement to the statutory scheme; the Lead
Warm'ng Statement is intended to provide a warning to prospeqtive tenants that'pre.-1978
properties may c-ontain le,ad-ba;sed paint, and that lead expos_ﬁre can be harmful to children. It
also summarizes the obligations of landlords under the Lead Disclosure Rule. 40 CFR. §
745.113([))(1). _ | | |
| Ms. Gréce testified Respondent’s failure was a Circumstance Level 2 Violation, and a - |
Sigﬁ(ﬁﬁcaﬂt Extent‘Violation-since' one occupant of the residential dwelling 'appeared to be
between the ages of 7 and 18, and -pfopoSe,d a civil penalty of $6,450.00. (Tr. 1825. i-Iowevér,
she further testified Respoﬂdent’s failure was a Major Extent Violéﬁdn since one occupant of the
residential dwelling was a child under fche age of 6, and she should have proposed a civil penalty
of $10,320.00 . (Tr. 182). Upon Respondent’s testimony at hearirig, it became clear the lessee
was C. Garrison who uséd the résidential dwelling as “J éyﬁﬂ Béginnjngs,” a child daycare |

center. (CX 7. 102, 96; Tr. 244, 245,191,204, 211).

- Respondent’s lease, and the testimony of Ms. Grace, demonstrated the lease failed to

inctude, as an attachment or within the lease, the lessor’s statement disclosing either the presence
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of any known lead-based paints and/or lead-based paint hazards in the target housihg oralack of -
knowledge of such presencé, in violation o.f'40. CFR. § 745.113(b)(2), and as alleged in Count 9
of the Co_rhpla:int. (CX 7,95-102; Tr. 180-181). | |
- ‘ Thé Penalty Policy designates this failure a Circumstance Level 3 Violatiéri (CX 8, 165),
meaning it has a medium impact of impairing the ability fo assess the infofmation (CX 8 atp.
bates-stampéd 148). The lessor’s disclosure statement is inten&éd to provide a description of
what the Tandlord knows about the historical presence of lead-based paint and/or tead-based paint
hazards in the property. 40 C.F.R. § 745.113(b)(2). |
|  Ms. Grace testified Respondent"s‘ failure was a Circumstancé Level 3 Violation, énd- a -

" Significant Extent Violation since one occupant of the residential dwéﬁing appeared to be
between the ages of 7 and 18, and proposed a civil penalty of $5,160.00. (Ti‘. 182). However,
she ﬁlﬂher %:estiﬁed Respondent’s fz;ilure wasa Maj or Extent Violation since one occupant of the
residential dwélling was a child under the age of 6, and she should have proposed a civil peﬁalty '

. - of $7,740.00 . (T1.182). Upon Réspondent’s testimonf at hearing, it became clear the lessee
was C. Garrison who used the resideﬁtial dwellingas “Joyful Beginnings,” a child daycgre
center. (CX 7, 102, 96; Tr. 244, 245, 191, 204, 211).
Respondent’s lease, and the testimony of Ms. Grace, demonstrated the lease failed to
include; as an attachment or mtlnn the lease, alist of any records ot reports available to the

lessor pertaining to lead-based paint and/or lead-based paint hazards in the housing that were -

oo provided tolessee, or failedto indicate such records or reports were unavailable, inviolationof . . ..

40 C.F.R. § 745.113(b)(3), and as alleged in Count 15 of the Complaint. (CX 7, 95-102; Tr. 180~

181).
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The Penalty Policy designates this failure a Circumstance Level 5 Violation (CX 8, 166),
meaning it has a low impact on the abiﬁty fo assess the information required to be disclosed.
(CX8, 148). ‘

Ms. Grace testified Respondent’s failure was a Circumstance Level 5 Violation, and a
Significant Extent Violation since one occupant of the residential dv;relliﬁg appeared to be
eetween the ages 'of 7 and 18, and proposed a civil penalty of $1,680;00. (Tr. 182). However,
she further testified Respondent’ s failure was a Major Extent Violaiioe since one occupant of ‘;he
residential dwelling was a child under the age of 6, and she shoﬁld have proposed a civil penaltsz |
of $2,580.00 . (Tr. 182). Upon Respendent’s testirﬁony at hearing, it became clear the lessee
was C. Garrison who used the residential dwelling as “Joyful Beginnings,” a child daycare
- center. (CX 7, 102, 96; Tr. 244, 245, 191, 204, 211).
| Respondent’s lease, and the testimony of Ms. Grace, demonstrated j:he fease failed to
include, as an attachmeﬁt or within the lease, a statement By the lessee afﬁrming receipt of the
lessor’s dlsclosure statement a list of any records or reports available to the lessor regaldmg
lead-based paints and/or lead based paint hazards in the target housmg or a statement that no
such records exist, and the Lead Hazard Infonnatmn Pamphlet pursuant {0 40 C.F.R. §
745.113(b}(4), in violation of 40 C.FR. § 745.113(b)(4), and as alleged in Count 21 of tﬁe
Complaint. (CX 7, 95-102; Tr. 180-181).

The Penalty Pohcy demgnates this faﬂure as a Circumstance Level 4 Violation (CX 8,

166) meamng it has a medium 1mpact on the ablhty fo assess the mformatmn (CX 8 148) The

lessee’s affirmation of 1ece1pt is infended to acknowledge that the pr ospectwe tenant has

recewed certain required information before entermg into the lease. 40 C. E. R § 745. 113(5)(6)
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~ Ms. Grace testified Respondent’s failure was a Circumstance Level 4 Violatiop, and a
Significant Extent Violétion since one occupant of the residential dwelling appeared to be
between the ages of 7 and 18, and proposed a 'civil penalty of $3,220.00. (Tr. 182). However,
she further testified Respondent’ s failure was a Major Extent Violation since one occupant of the

| residential dwelling was a child under the age of 6,Aa_nd shé should have propésed a civil penalty
of $5,160.00 . (Tr. 182). Upori Respondent’s festimony at hearing, it became clear the lessee

" was C. Garrison who used the res_idential dwelling as “J c;yful Beginnings,” a child daycare

center. (CX 7, 102, 96; Tr. 244, 245, 191, 204, 211). | |

Respondent’s leasé, and the testimony of Ms. Grace, demonstrated the lease failed to
include, as an aﬁachﬁent ot within the lease, the lessor and lessee signatures certifying to the
accuracy of their statements, to the best of their knowledge, along with the dates of signatures, in
violation of 40 C.FR. § 745.11-3(]:))(6),-33 alleged in Count 28 of the Complaint. |
(CX 7, 95-102; Tr. 180-181).

The Penalty Policy designates this failure a Circumstance Level 6 Violation (CX 8, 167),
meaning that each éf thesé violations has ﬁ low impact on ﬂle ability to assess the information
required to be disclosed. (CX 8, 148). The requirement that the signatures, along with the dates |
of each signature, be included as part of the coniract is intended to serve to ensure ﬂlat each paﬁy
has certified the truth and accuracy of their statements concérﬁing the transaction. 40 CER. §

745.113(b)(6). | |

Ms. Grace testified Respondent’s failure was a Circumstance Level 6 Vibia{idn; anda

Significant Extent Violation since one occupant of the residential dwelling appeared to be

between the ages of 7 and 18, and proposed a civil penalty of $640.00. (Tr. 182). However, she
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further testified Respondent’s failure was a Major Extent Violation since one occupant of the
- residential dwelling was a child under under the age of 6, and she should have proposed a civil

penaity of $1,290.00 . (Tr. 182). Upon Respondent’s testimony af hearing, it became clear the
lessee was C. Garrison who used the residential dwelling as “J oyfol Beginnings,” a chjld daycare
center. (CX 7,102, 96; Tr. 244, 245, 191, 204, 211).

D. The Adjusted Proposed Civil Penalty of $58,060. 00

Complainant had, and Ms. Grace testified, no information to adJust the calculated civil
penalty of $58,060.00 (Tr. 182-183).

Respondent Ability to Pay or Contmue in Business

The Relevant Case Law

TSCA 'requfires that' EPA consider a violator’s ability to pay when determining the
amount of a civil penalty. 15 U.S.C. § 2615(2)(2)(B). 40 CFR. § 22.24 places the burden of
proof of the proposed penalty’s appropxiateness on the Agency stating that “[t}he complainant
has the burdens of presentation and persuasion that the violation occurred as set forth in the

A complaint and that the relief sought is appropriate.” In the case In Re New Waterbury, Ltd., 5
E.A.D. 529 (EAB 1994), the EAB held that when determining the amou.nt of a civil penalty,
EPA’s burden is only to demonstrate that the Agency considered all of the required statutory
penalty factors as part of its prima facie case. The burden then shifts to the Respondent to rebut

EPA’S demonstlatmn by provmg that the proposed civil penalty was not appropnate either

..-._a,o___m_mbecause the Agency failed tCLQOJJSldeI a statut()ly factor or because the evidence did not sopport_

the proposed calculation. Finally, the Agency must address Respondent’s rebuital evidence, if

any, with additional evidence or, if Respondent has only made assertions that the penalty was not
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appropriate, cross-examination discrediting such assertions. See, New Waterbury, 5 E.A.D. at
536- 543,
N _ More specifically, t]ic EAB established in Néw Waterbury that the Complaiﬁant has the
" initial burden of proving that the penalty is appropriate and that this burdeﬁ encompasses
consideration of éach stétutory penalty factor, although there is no specific burden with regardlto _
any in&ividual factor. - New Waterbury, 5 EAD at 539. Where “abﬂity to pay” is a statutory
penalty factor, the Board held that Complainant’s case-in-chief must include consideraﬁon of
.thisl factor. Id. at 537-38. Howeve-r, as recognized in that case and in subsequent decisions,
“although the Region bears the burden of proof as to the appropriateness of the penalty it does
not bear a separate bﬁrden on each of the [statutory penalty'j factors.” Id. at 538; see also, Inre
CDT Landfill Corp., 11 BAD. 88,120 -121,2003.EPA App. LEXIS 5 (EAB 2063)'; and Tn re
Carroll Oil Co., 10 E.AD. 635, 662 (EAB 2002). Rather, the burden of pfoof goes to the
appropriateness of the penalty taking all lfa,c‘utors into account, and “the depth of consideration |
will vary in each case, but so Iéng as each factor is touched upon and the pénalty is supported by
the analysis a prima facie case can be made.” Id. at 538. See also, CDT‘ Landﬁll Corp., 11 E.AD.
at 121. | |

In addition, the Board subsequently héld that‘ untii the issue_ of ability to pay has been
prop'erly raised by a ;'espondent, a violator’s ability to pay may be pr_esumed, due to the

limitations on EPA’s ability to gather the requisite financial information to assess the subject

gfg_ﬁ]thy;pienalty_.fagt_or:“ et e e

With regard to the ability-to-pay penalty factor, we have held that “*a respondent’s
ability to pay may be presumed until it is put at issue by a respondent,”” because
the Agency’s ability to gather the necessary financial information about a respondent
is limited and the respondent is in the best position to obtain the relevant financial |
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records about its own financial condition.

CDT Landfill Corp., 11 E.AD. at 122 (citing In Re Spitzer Great Ldk_es, Ltd 9 E.AD. 302,321 |
(EAB 2000) [quoting New Waterbury, 5 E.AD. at 541 and In Re Kay Dee Veterinary Division of
Kay Dee Feed Company, FIFRA Appeal No. 86 (CJO, Oct. 27, 1988); 2 E.AD. 646,652 1. 15
(referring to the ‘customary evidentiary rule that the party to an adjudicatory proceeding who is
in possession of the facts has the responsibility to produce them.”)}.

Thus, where a respondent has properly raised the issue of ability to pay, Complainant, in
order to meet its burden, must prove as part of its prima facie case only that the Agency has
considered the respondent's ability to pay. To prove that the Agency “considered” this factor,
Complainant must introduce into the record at hearing some general financial evidence from
which it can be inferred that the respondent has the ability to pay the proposed penalty. As the
Board explaiiled:

In our view, a Regioh, at a penalty hearing, must as part of its prima facie case produce

some evidence regarding the respondent's general financial status from which it can be

inferred that the respondent's ability to pay should not affect the penalty amount. See

Helena Chemical Co. (record contains evidence that respondent's gross sales exceeded $

1300 million, thus supporting conclusion that respondent had ability to pay $ 117,400

penalty). Thus, if this part of the Region's prima facie case is not rebutted, there will be

evidence in the record to show that the Agency considered a respondent’s ability to pay in
' assessing the penalty. . ‘
New Waterbury, 5 E.AD. at 541-42 (emphasis in original). The Board clarified later in its

decision that the “evidence regarding the respondent’s general financial status” would consist of

Where ability to pay is at issue going into a hearing, the Region will need fo present some
evidence to show that it considered the respondent’s ability to pay a penalty. The Region
need not present any specific evidence to show that the fespondent can pay or obtain
funds to pay the assessed penalty, but can simply rely on some general financial
information regarding the respondent's financial status which can support the inference

- 68 -



that the penalty assessment need not be reduced. Once the respondent has presented
specific evidence to show that despite its sales volume or apparent solvency it cannot pay
any penalty, the Region as part of its burden of proof in demonstrating the

"appropriateness” of the penalty must respond either with the introduction of additional

evidence to rebut the respondent's claim or through cross examination it must discredit

the respondent's contentions. o
Id. at 542-43 (citing Kay Dee Veterinary Division, FIFRA Appeal No. 86-1, at 10-11).

The Board also held that when a respondent fails to raise the issue of ability to pay in its
Answer to the Complaint or as part of its Prehearing Exchange a presiding officer may consider
| any obj éction to the proposed civil penalty based upon ability to pay under the Consolidated

Rules to have been waived. 3 74 at 542. Additionally, the EAB held that the AgencSr mustbe
given access to a respondent’s financial records before the start of a hearing should a respondent
intend to raise aBility to pay as an issue at héaﬂng. Id. at 542.

Additional decisions by EPA’s Administrative Law Judges (ALJs) have noted that
Complainant’__s initia) burden of production with regard to ability to pay isa minimal one. As the
Court explained Iz the Matter of Thomas Waterer and Waterkist Corp., d/b/a Nautilus Foods,
Docket No. CWA-10-2003-0007, 2004 EPA ALJ LEXIS 2 (January 28, 2004), at 35, “[t]his
initial burden is minimal, as EPA need only present some general financial information.” In the
Matter of Community Management, Inc_. and LHI Inc., Dkt. No. CWA 03-2001-0407, 2003 EPA
ALTLEXIS 2 (¥ anuary 15, 2003), the Court explained the shifting burden of production with

respect to the ability to_pay issue as follows:

- [I]n the realm of demonstrating a respondent’s ‘ability to pay’.a proposed penal’ty,EPA _

has a minimal burden of production. As the Environmental Appeals Board has noted, in o

order for EPA to carry its burdep tegarding ability to pay, it need not present any specific

3 This Court made just such a ruling in this matter on July 27, 2012, when it issued its Order on Motions to
Supplement Prehearing Exchange and oin Complaint’s Motion to strike, granting Complainant’s motion to strike

Respondent’s untimely assertion of its inability to pay the proposed eivil penalty in this proceeding. The Cowrt’s
order was based upon the fact that of her inability to pay she may have had to the proposed civil penalty.



evidence, but rather may rely on some general financial information. See, e.g., In re:
Chempace Corporationf,} 2000 WL 696821. (EPA EAB May 18, 2000). If there is no
information available for the agency to demonstrate an ability to pay the proposed

penalty, it is presumed a respondent can pay the amount sought and the burden shifts to
the respondent to demonsirate its inability. :

LHT Inc. at 5-6.

In New Waierbury, the EAB explained that, after t}rle Complainal;.t produced “general
financial information” in support of its prima facie case on the ability to pay issue, the burden
then Shifts to the Reépondent to produce “;peciﬁc evidence to show that despite its sales volume
or apparent solvency it cannot pay any penalty.” See New Waterbury, 5 E.A.D. at 543. The

| Board clarified in a later decision, Inre Chempace Corp., 9 E.A.D. 119 (EAB 2000), that the
respondent’s burden iﬁ this regard is to show that it is unable to pay any penalty at all: “[a]s we
stated in New Waterbury, the respondent must show an inabilitf to pay ‘any penalty’ to fully
meet its burden of production in response to the complainant’s prima facie case.” 9 E.A.D.lat
137 (emphasis in original).

Finally, if the respondent meets its burden by producing specific evi(ience of an inaBility

to pay any penalty, Complainant, “as part of its burden of proof in demonstrating the
. ‘appropriateness’ of the penaity[,] niust respond either with the introduction of additional
evidence to rebut the respondent's claim, or through cross examination it must discredit the
respondeﬁt‘é contentions.” New Waterbury, 5 E.A.D. at 543 (citing Kay Dee Veterinary Division

at 10-11); see also Spitzer Greai Lakes, Ltd. 9 E.AD. at 319-21; and In re Chempace Corp., 9

E.A.D. at 132-33.
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Summary of the Facts Introduced Into Evidence by the Parties
. Concerning Respondent’s Ability to Pay

At thé_: August 7, 2012 hearing in this action, Respondent, as discussed more fully below, did not
introduce any relévant or probative evidence at the hearing demonstrating either her general
" insolvency or that Complainant had not properly considered the issue of ability to pay in this
matter. Complainant, on the other hand, introduced relevant and probative evidence
‘deﬁlonstrating Respondent’s general solvency and that Complainant had considered all of the
required statutory civil penalty factors, .including ability to paf.
A. Complainant’ s Evidence

Complainant introduced into evidence the testimony of Maureen O’Neill, an EPA civil
investigatorl with extensive experience in financial investigations and analyses. (1t. 116 —146).
Complainant also introduced Ms. O™Neill’s July 1, 2012 Investigative Report of Dessie
Brumfield and Brumfield Properties, LLC which détailed her analysis of the financial condition
of Ms. Brumfield and Brumfield Properties, LLC, a limited liability company owned and
controlled by Ms. Brumfield.* See (CX 11). Complainaﬁt also relies upon mumerous factual
statements made by _Respondent at the heelu‘ing. (Tr. 213 - 215, 223 - 226 and 248 —250).

Ms. O"Neill testified to the financial condition of Ms Brumﬁeld and Brumfield
Properties, LLC based upon her review of numerous public records, all of which were attached

to hér report and introduced into evidence. (Tr.141). A majority of these records are copies of

- property records gathered by Ms. O’Neill from the County of Milwaukee and the Cityof

Milwaukee Tax Assessor’s office, which revealed that Respondent owns, either individually or

4 A Limited Liability Company (LLC), although a business entity, is a type of unincorporated association and 1s not
a corporation. The primary characteristics an LLC shares with a corporation Is limited liability, and the primary
characteristics it share with a partnership is the availability of pass-through income taxation. Wikipedia, 2012,
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" with other persons, at least thirteen properties with an estimated fair market value éf

approximately $700,000. (CX 11, 191 and Tr. 134 —135),
| Complainant also introdﬁced Ms. O"Neill’s testimony and documentary evidence

concerning the financial status of Brumfield Prop erties, I.LC. The testimony of Ms. O"Neill and
the records she obtained from Lexis-Nexis and the Wisconsin Secretary of State’s Office reveal
that Ms. Brumfield, via Bl'urﬁﬁeld Properties, LLC, receives estimﬁted rental payﬁents of
approximately $240,000 per year. ® They also éhow that Brumﬁeld Properties, L.LC is in good
standing and has no liabilities othef than tax aﬁd mortgage payments for some or all of the'. .-
properties listed in the Ms. Q'Neill's report.6 (CX 11, 193, 201, 203 and 359 — 365 and Tr. 135).
Ms. O'Neill's report also 'demonstrated that Ms. Brumﬁeld is the registered agent, chief executi%.fe
officer and sole corporate officer fof Bgumﬁeld Properties, LLC. (CX 11 at Attachlﬁént 6,359 —
o5 o .

With regard to the free-market value of Ms. Brumfield’s properties, Ms. O’Neill’s
analysis was based upon a réview of public records, nevertheless, she was a‘tﬂe to deteﬁniﬁe the
assessed value of Respondent’s properties Withiﬁ the City of Milwaukee, which, as she testified,
is quite accurate due to the manner n Which the City of Milwaukee assesses properties. She
testified that the assessed value of her properties-should be ﬁithjn 10% of what the City beiieves

the property could actually sell for, (Tr. 144-145), although Ms. O’ Neill conceded that the

- .5 This figure is based upon annual sales. data for Brumfield Properties, LLC as set forth in the Qctober 29, 2011 Dun
& Bradstreet, Inc. report for Brumfield Properties, LLC which may be formd at Atfachment 6 o CX 11, (CX 11,7

3 6&)7eomplainaﬁt—c(meedes—thatvﬂli&ﬁgme does notnecessarily-represent-the-annnal catnings-or-income available.
to Ms. Brumfield given the mortgage labilities for some or all of the subject properties and the annual operating
expenses that are typically incurred by a rental property business, financial information which was requested but not
grovided by the Respondent to Complainant. (CX 11, 193). '

While Ms. Brumfield stated that ali three of ber children are living at her house, here residence is not one ofthe
rental properties at issue in this matter nor is it one of the properties listed in the Complaint. (Tr. 248-250).
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| _ assessments by the City of Milwaukee for ‘;he Year prior to the one upon Which she based her
analys1s were higher, a fact she attnbuted to the present state of the economy. (Tr. 148- 149)
Lastly, with regard to whether any of Respondent’s properties had a hlghe1 loan balance
than the free-ma:rke’; value of those properties, a situation Whjch could, in theory, prevent
Respondent from quuidetir;g some or all of her real estﬁte assets in order to pay & proposed civil
penalty, ]_\/Is O’ Neill teetiﬁed that she had no information with regard to whether any of the loans -
held by Respondent were “under water.” (Tr. 146-147). When asked by Ms. Brumfield why she
had not considered such information as part of her analysis, Ms. O*Neill testified that she had
been unable to do so because this is information available enly to the Respondent and Ms.
Brumfield had not provided any such information to the Agency, despite Jlrepeated requests to do
so. (Tr.146-147). All of these facts were admifted into ev1dence by the Court.
In sum, Compialnant introduced the testimony showmg that the Agency had reviewed
and analyzed all available public records of Ms. Brumfield and Brumfield Properties, LLC and o
: detemnned that Respondent has significant assets and income with Whlch to pay the proposed
civil penalty (CX 11 191 - 203 and Tr. 116~ 146) ‘Via MS O’Neill’s testimony and report,
Complainant introduced ev1dence that Respondent QWns, e1the1 md1v1dua11y or with other '
_persons, numerous parcels of property Within the City of Milwaukee, Wisconsin and that
Brumﬁeld Properties, LLC has eigniﬁeant yearly company sales/earmnings. Lastly,r Complainant -
mtroduced Ms. O’Nelll’s testimony and report in “which she concluded that Ms. Brumfield has

the ab111ty o ]:lay the $58 060 _Egposed c1v11 penalty (CX- 11 193 and 203 and Tr. 135).
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B. Respondent’s Evidence

In response to Complamant s ability to pay demonstration, Respondent prov1ded no
financial documentatlon at hearing on her behalf. Nor did Ms. Brumfield rebut any of the
'testlmony of Ms. O’Neill or challenge, in any meanmgful way, any of the information presented
ot conclusions set forth in Ms. O’Neill’s July 1, 2012 Report. In fact, the only. evidence
proffered by Respondent regal.;ding her financial status were several non-specific orél assertions
by Ms. Brumfield that She allegedly could not pay the proposed civil penalty due to her difﬁéul;c _
ﬁnanciai circﬁ:mstances. While Ms. Brumfield made several statements during the hearing fhat
'she-was unable to pay the proposed civil penalty because she is under financial duress, e.g. she
was “broke,” “barely holding on,” “struggling,” “uﬁderwater on her mortgagés” and, with regard
to five of her properties', owes “more than they’ré Wérth,” she never provided any specific facts
or documents to support any of these assertions. (Tr. 206, 209 and 250).

With regard to he1 income, Ms. Brumfield adrmtted in response to queshons from the
Court, that only one of the rental properties she owns was not currently being rented by a tenant |
and that she was receiving rental payments from the tenants, family members or othe;'wise, of al_ll
of her other rental propertics. T(Tr. 248 - 25 0). Ms. Brumfield also testified during cross-
examination that she receives retlrement income from both the United States and the County of
Milwaukee, i.e. Social Security benefit and Milwaukee County pension payments, both of Wh1ch |

are deposited into a bank account registered under Brumfield Properties, LLC. (Tr. 223 - 226).

" Ms. Brumﬁeld’s assertion that Ms. O’Neﬂl’s report was not accurate because she no Jonger owned one of the two -
vehicles listed in Ms. O’Neill’s report was rebutted by Ms. O'Neill when Ms. O'Neill explained that Ms.
Brumfield’s vehicle registration data may not have been updated by the State of Wisconsin at the time she accessed
the State’s vehicle registration database. (Tr. 156)
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Ms. Brumfield also testiﬁéd during cross-examination about her regular visits to a local casino,
discretionary spending which occurs despite hér “financial distress.’; (Tr. 224). |

In addition, during cross-examinétion, Ms. Brumfield gdmitted to being the registered
agent, the sqie principal and founder of Brumficld Properties, LLC; the primary managet,
operator and accountant of this limited liability company; and to being fully in control of the
day-to- day operations of the company’s operétioné (Tr. 213 —215). Ms. Brumfield also
admitted to owning one property held in the name of Brumﬁeld Properties, LLC. (Tr 213).

' Other than the assertions described above, Respondent did not prov_ided the Court any
evidence to counter the evidence produced by Complainant demonstrating ;theit Ms. Brumfield
has the ability to pay the proposed civil penalty. Nor did Ms. Brumfield provided any credible
explanatlon as to why she refused to provide copies of any of the ﬁnam:1a1 documentation
requested by EPA, which may have provided a more complete picture of her financial situation,
other than to say at hearing that she was afraid fo provide suph financial information to-the
government because she thought the federal govenﬁnent was involved in a “scam” or conspiracy
to ruin her and that she had not treated fairly during the proceedings. (Tr.211—213).

In sum, Complainant, via Ms. O"Neill’s testimony and report and Ms, Brumfield’s
testimony, provided the uncontroverted evidence of Respondent’s ownership of valuable assets .
and receipt of si gniﬁcant rental payments and retirement income, supporting the inference ‘[haf

Ms. Brumﬁeld has the ability to pay the proposed civil penalty. Respondent did not similarly

provided the court with any snecnﬁc ev1dence fhat she cannot pav the goposed civil penalty.
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Complainant Met_ its Initial Burden of Proof

As explained below, Complainant has met its initial burden of proof with regard to ability
to pay, as defined by New Waterbury, et al., to consider the statutory penalty factor of ability to
pay by producing credible evidence demonstrating that Respondent is the owner of numerous
real property assets and that the Respondent, either directly or through her closely held property
rental company, Brumfield Properties, LLC, is the recipient of Sigrﬁﬁcant rental payments.
Complainant produced credible testimony and a detailed financial analysis from a highly
qualified civil investigator who researched all available public records to determine a‘rea-sonable
estimate of Ms. Brumfield’s financial worth. These records documenting Respondent’ss
ownership of valuable real estate and the potential for significant rental income, are more than
sufficient to meet Complainant’s initial burden of proof with respect to the ability to i)ay issue.r

Bvidence of real estate ownership should lead to an inference that the owner of such land.
ﬁas an ability to pay. See In the Maiter of Ray and Jeanette Veldhuis, Docket No. CWA-9-99-
0008, 2002 EPA ALY LEXIS 1,3 14-315 (June 24, 2002), in which the Court recognized that
documentary evidence indicating that a respondent owns Ivalua,ble real estate is sufficient to
support the inference that the respondent cé.n gfford to pay a penalty. See also In the Matter of
. Billy Yee, Docket No. TSCA-7-99-0009, 2000 EPA ALJ LEXIS 511 (June 6, 2000) (in
discussion of ability to pay issue, the Chief ALJ cited to complainant’s production of tax assessor

reports and information on value of property owned by respondent, as well as rental income). By

introducing CX 11.and Ms. O’Neill’s festimony into the record, Complainant has Drove(i"i.t‘s. |

prima facie case that it considered the penalty factor of ability to pay.
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In addition since Respondent has not provided t‘he Court with copies of any tax returns or
ﬁnanelal statements for herself or Brumfield Properties, LLC, the specific amount of income she
earns annually via the rental of her numerous propertles while potentially sig omﬁcant is
unknown. Thus, critical information bearing on the issue of Respondent’s ability to pay is absent

" from the record, and this information was and is solely within Respondent’s possession and
control. Accordingly, the absence of specific information on the amount of such income should
not inure to the benefit of Respondent. See Carroll Oil Company, 10 E.A.D. at 665, 668 (“ihe
fact that Carroll Oil has frustrated ef-forts‘ to develop a more com;_prehensive understanding of its
financial situation, instead salting the reco.rd selectively, leaves us less than confident that Carroll
Oil hes painted an accurate or complete picture”).

Tn sum, Ms. O’ Neill’s report and testimony and the additional testimony of Ms.
Brumfield provided the uncontroverted evidence that Respondent owns valuable real estate and
receives a significant amount of incorne. This evidence is more tnan sufficient to support the
inference that the penalty proposed in the Complaint should not be reduced for considerations of
ability to pay. Thus, Complainant has satisfied its prima facie burden on the issue of ability to
pay.

Respondent’s Answer Admitted She is Able to Pay the Proposed Civil Penalty

and the Court Barred From This Action Respondent’s Untimely Claim that
She is Unable to Pay the Proposed Civil Penalty

With regard to Respondent s burden of proof the issue is moot because Respondent

.................. admitted in her Answer that she is ahle to pay the nrooosed 01v11 nenaltv and Respondent was

barred by the Court, per the Court’s July 27, 2012 Order on Motions to Supplement Prehearing

Exchange and on Complainant’s Motion to Strike, from asserting her inability to pay the
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_proposed civil penalty in these proceedings. While the issue has apparently been decided, the

history of her non-timely assertion is instructive.

On December 14, 2009, prior to the filing of the Complaint in this case, Complainant sent

a Pre-filing Notice letter (PFNL) letter to Respondent, requesting, infer alia, information relevant

to Respondent’s ability to pay. See (CX 10). The letter provided the Respondent an
“opportunity to present any information™ that Respondent believed EPA should consider prior to
the filing of the subject action, including any “financial information” bearing on Respondent’s
abil-ity to pay the proposed civil penalty. Respondent did not reply to the PFNL nor did Ms.
Brumfield take this opportunity to provide EPA with any relevant information concerning her or
Brumfiield Properties, I.LC’s financial circumstances.

On July 8, 2010; Complainant filed and issued to Respondent the Complaint in this case
Whiéh notified Respondent of the alleged violations; the proposed civil penalty for such
violations; the specific manner in which the penalty was calculated; and which offered Ms.
Brumfield the opportunity to informally meet to discuss the facts of the proceeding. Paragraphs
164 — 166 of the Complaint alleged that Respondent was properly notified, via the December 14,
2009 PFNL, of her rights and obligations with regard .to any assertion of ability to pay ‘-the

proposed civil penalty; that publically available information showed that Re spondent had the

ability to pay the proposed civil penalty; and that Respondent had not claimed that she was

unable to pay the proposed civil penalty. Respondent subsequently made no cffort to discuss the

matter with the Complainant prior to filing her Answer.

On September 29, 2011, Respondent filed her Answer to the Complaint. Respondent

neither admitted, denied or explained the factual allegations set forth in paragraphs 164 — 166 of
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the Complaint, thereby admitting those allegations per 40 CFR § 22.15(d). In addition,
Respondent failed to provide the Court with the basis for opposing any proposed relief contrary
to 40 C.F.R. 22..15 (b) and did not raise in her Answer the issue of her inability to pay the
proposed civil penalty, other than to state “I am at least keeping my property up, attempting to
get responsible tenant (sié), pay my taxes aﬁd struggle to pay my mortgage.” Nor did sh_e'
provide the Complainant or the Coust with any financial information or docuzﬁentation related to
her ability to pay the proposed civil penalty. See Respondent’s Anshwer (September 29, 2012),
Pg. 3. | | |

On November 18, 2011, the Court issued a Prehearing Ordér, which among other things,
divected Respondent, if éhe intended to argue that the proposed penalty should be reduced or
eIimiﬁated for any reéson, such as an inability to pay the proposed civil penalty, to include in her
Prehearing Exchange a statement “explaining why the penalty should be reduced or eliminated.
The stateﬁent should be accompanied by a copy of any and all documents supporting Ms.
Brﬁmﬁeld’s argument.” See Prehearing Order (N ovember 18,l201‘ 1) Pg. 3. Para. 3(c) and 40‘
C.F.R.22.19(2)(3). |

OnrDecember 28, 2011, Complainant ﬁléd -its Prehearing Exchange which included
financial information concerning Brumfield Properties, LLC intended to demonstrate that the
subject corporation was active, in good standing and conﬁolled by Ms. Brumfield. See

Complainant’s Prehearing Exchange, dated December 28, 2011.

On_January 26, 2012. the Court issued its Order fo Show Cause directing Respbndéiﬁ t6 |

file her Prehearing Exchange, which was due on or before January 20, 2012, on or before
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February 10, 2012, explaining why she had not filed her Prehearing Exchange and why she
should not be found in default. |

On March 5, 2012, counsel for Respondent filed Ms. Brumfield’s response to the Court’s
Order to Show Cause,‘with an attached two page Prehearing Exchaﬁge, and did not assert that
Ms. Brumfield was unable to pay the proposed civil penalty, rather counsel for Respondent
merely stated that “the penalties requested are grossly excessive for her omissions.” See
Respondent’s Prehéaring Exchange (March 5, 2012), Pg. 1. The Cowrt issued its Order on
Showing of Good Cause on March 6, 2012,

On two -oécasions, April 12 and May 18, 2012, Complainant provided to counsel for
Respondent financial data request forms intended to encourage and .simplify the production of
relevant financial information to EPA by the Respondent. The purpose of these forms was to
gather probative private financial information that was only available from the Respondent.
Respondent never completed these forms nor did she provide any of the reqﬁested financial
information to the Complainant.

On July 11, 2012, Complainant filed its Motion to Supplement its Pre-hearing Exchange,
éttaching a July 1, 2012 Investigative Report containing financial infoﬁnation on Ms. Brumfield
and Brumfield Properties, LL.C.

On July 20, 2012, aiaproximately two weeks before the hearing in this matter, Respondent
filed Respondent’s Motion to Supplement Prehearing Exchange, attaching two bank statements

________for Brumfield Properties, LLC and copies of 2sso

ociated bank transaction receip

. Efﬂﬁé]ﬁgﬁdﬁ; e e

Respondent asserted for the first time that she was “unable to pay the civil penalties sought by
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Complainant.” See Respondent’s Motion to ‘Supplement Prehearing Exchange (July 20, 2012),
Pg. 1, Para. 4.

On July 27, 2012, the Court issued its Order on Motions to Supplenienr Prehearing
Exchange and on Complainant’s Motion to Strike, which granted Complainant’s request to strike
Respondent’s claim of inability to pay the proposed civil penalty holding that Respondent had
ample notice to assert her inability to pay claim and had not done so.

On August 7, 2012, a hearing was held in Milwaukee, Wisconsin. During the hearing,
Respondent made numerous statements concerning her inability to pay the propo'sed civil penalty
in this case. |

Accordinglsz, the issue of whether Respondent has met her ability to pay burden, which
Complainant argues she has not, appears to be moof, as Respondent admitted in her Answer that
she is able to pay the proposed civil penalty and she was barred from raising her inability to pay
the proposed civil penalty at the hearing in this case by the Court.

Resnondent Failed to Meet Her Burden of Proof

Even if the issue of whether Respondent has the ability to pay the proposed civil penalty
is not moot, Respondent nevertheless continued her failure to meet the EAB’s abiiit-y to pay
evidentiary standard at the August 7, 2012 hearing by not producing any specific probative

_ evidence to support her inability to pay claim. Therefore, shoﬁld Respondent’s ability to pay be
a factor considered by the Court, the record clearly reflects that Respondent has not satisfied her

_ability to pay burden in this regard. As demonstrated below, Respondent failed to provide the

Court with sufficient facts in these proceedings to prove that she cannot pay the proposed civil
penalty.
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During the subject hearing, Respondent introduced into evidence limited facts intended to
demonstrate her inability to pay the proposed civil penalty. While Complainant did not object to
this testimony, Respondent, nevertheless, did not satisfy her burden of proof. Once Complainént
had satisfied its burden to consider Respondent’s ability to pay in thls proceeding, the burden
then shifted to Ms. Brumfield to provide specific facts to the Court demonstrating that she was
unable pay the proposed civil penalty. She clearly did not do so. |

The ability to pay evidence proffered by Respondent at heariﬁg, consisted only of oral
assertions by Ms. Brumfield of her financial duress. This testimony was incomplete, -
inconclusive, contradictory and largely self—serving, and thus failed to rebut the evidence
produced by Complainant in its case-in-chief. Because Respondent did not introduce any
relevant or ﬁrobative evidence or documents demonstrating either her general insolvency or that
Complainant had not properly considered the issue of ability to pay in this matter, she has not
met her burden with regard to her ability to pay the proposed civil penalty.

| Respondent failed to rebut Complainant’s prima facie case on abiliiy to pay because Ms.
Brumfield did not rebut any of Ms. O°Neill’s testimony or dispute any of the information or
records in her report, other than to note that one item of information regarding Respondent’s
personal proﬁerty was not up to date. (Tr. 1465. Nor did Respondent challenge Ms. O'Neill’s
credentials, experience or expertise or dispute any of Ms. (O’ Neill’s analyses ot conclusions
concéming Ms. Brumfield’s financial condition, other than question Why Ms. O’Neill did not

oo -take into.account Respondent’s mortgage liabilities as part of her analysis. (Tr. 117 -- 118 and

146 — 147). In response to that specific point, Ms. O’ Neill answered that there was no way for

her to take such information into account because it was information in the complete control of
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Respondént and that Ms. Ermnﬁeld had not provided EPA with that information. (Tr. 146 —
147).

In addition, Ms. Brumfield’s assertions of her inability to pay the proposed civil péna‘ity
were discredited during her cross~examinaﬁon. As described above, Ms. Brumfield contradicted
numerous prior statements made either in her Answer or during her direct testimony at the
hearing; calling into question her credibility. Ms. Brumfield also made several admissions
during her cross-examination concerning her sources of incomé; her discretionary spending and
her control and operation of Brumfield Properties, LLC which appear to contradict her assertions
of financial distress. Thus, the evidence provided by the Respondent was not sufficient to meet
her burden and her assertions were discredited.

Rather, to meet ber burden, Ms. Brumfield was required to produce “specific evidence” to
the Court proving that she could not pay any penalty in this case. See New Waterbury L., 5
E.A.D. at 543. As she admitted to the Court, shé chose not to do this for various reasons, and
while it was her right not to do so, nevértheless, her failure to do so bars her from now arguing
she is unable to pay the proposed civil penalty.

ALI s have noted in other decisions that Complainant may discredit a respondent’s
financial information by demonstrating through the testimony of a financial witness that crucial
information in the respoﬁdent’s control is absent from the records. See Waterer and Waterkist

Corp 2004 EPA ALJ LEXIS 2 at 35-36 (where the Court explamed that, for Complainant to

addxess Respondent’s ﬁ,nan(:lal 1nformat1on “EPA can n discredit such mformatm » through, inter

alia, the tesiimony of its own witness). While Complainant’s witness, Ms. O’Neill was not

offered as an expert witness, she testified that she had conducted approximately 85 financial
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investi gations on behalf of EPA; she had worked as a civil investigator for approximately
fourteen years, (Tr. 117 — 119), and she waé very familiar with the standard methods used to
sather and review financial records. She also testified that additional financial information that
would héwe helped to refine her analysis had been withheld from the Agency by Ms. Brumfield,
thereby discrediting Ms. Brumfield’s festimony with regard to ability to pay. (Tr. 123 — 125,
143-144 and 147). |

The Board has also noted that the testimony of one afﬁhated w1th the respondent is
inherentlf self-serving, and therefore entitled to little weight. See Inre: Bil-Dry Corporation, 9
E.AD. 575, 613-614 (EAB 2001). The same logic applies to a respondent who testifies on her
own behalf, whether asa corporate officer or othérwise. Such testimony is inherently self-
serving, and is therefore entitled to little Weight. See Central Paint and Body Shop, Inc., 2
EAd 309,315 (CJ 0 1987). It is noteworthy that Respondent failed to call any witness on her .
‘behalf to support the accuracy of her statements as to lthe magnitude of her liabilities (whether
she is underwater with regard the her -mortgages); the limited value and liquidity of her real
estate holdings (whether they have dropped in value or could be sold in teday’s market); or the
ﬁnanclal operations of Bru:mﬁeld Properties, LLC (Whether she receives a salary or rental
~ income from her closely held corporation). Instead, Ms. Brumfield only provided her own self—
serving testlmony without p10v1d111g any 1ecords to support her contentions. ThlS is the type of

testlmony Whlch has been deemed mherently unreliable by the Board and msufﬁcmnt fo

demonstrate inability to-pay. apenaltv See In re F & K Planng Co 2EAD, 443 499 (CIO

1987) (“[U]nsupported self serving testimony is generally entitled to litile weight™).
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Also, Respondent’s failure to produge any financial information, e.g. income tax returns,
mortgage records, financial statements, ete. for herself or Brumfield Properties, LLC, should lead
to an adverse inference by the Court that thg information contained in these documents would
have contradicted Respondent’s élaimed inability to pay a significant penalty. 40 CF.R. §
22.19(g) states in part:

Where a party fails to provide information within its control as required pursuant to this

section, the Presiding Officer may, in his discretion: (1) infer that the information would

be adverse to the party failing to produce it.. ' '
This reéuir'ement is presumably based upon the “adverse inference” rule which has been
explained in great detail by the D.C. Circuit Court of Appeals: “Simply stated, the [adverse
inference| rule provides that when a party has relevant evidence within his control which he fails
to produce, that failure gives sise to an inference that the evidence is unfavorable to him.”
Inremariona.l Union (UAW) v. NLR.B., 459 ¥.2d 1329, at 1336 (D.C. Cir. 1972).

Fedexal courts ﬁave recognized that, “based on considerations of fairness, [evidentiary
law] does not place the burden upon a litigant of establishing facts peculiarly within the
knowledge of his adversary S v. New York, New Haven & Hartford RR., 355 U.S. 253 at
256 n.5 (1957). “Ordinarily a litigant does not have the burden of establishing facts peculiarly
within the knowledge of the opposing party.” Browzin v. Catholic University of America, 52TF.
2d 843, at 849 (D.C. Cir. 1975). In upholding a regulation of the Secretary of the Interior
reqmrmg a mine owner to come forward with information regarding his mine when challengmg

an “imminent danger 0rde1 issued under the Federal Coal Mme Health and Safety Act of 1969,

the Seventh Circuit Court of Appeals noted that “[a]s respondents logically say, it is, after all, his

mine and he had the best knowledge of its condition.” Old Ben Coal Corporation v. Interior
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Board of Mine Operation Appeals, 523 F. 2d 25, at 36 (7¢h Cir. 1975). Citing 9 Wigmore,
Evidence § 2486 (3d ed.), the Court further noted that “[t]his is a consideration which has often

" been advanced as a special test for solving a limited class of cases, i.e., the burden of proving a
fact is on the party who presumably lgas peculiar means of knowledge enabling him to prove its
falsity, if it is false.” Id. In the instant case, the consequences of Respondent’s failure to.
produce such ctitical financial information must fall on Ms. Brumfield, and must resultin a
finding that Respondent failed to sustain her burden of production (following Complainant’s
case-in-chief on the ability to pay issue). Carroll Oil Co, 16 BE.A.D. at 665, 668. Accordingly,
due to Ms. Brumfield’s continued failure to produce any financial do cumentation to support her
inability to pay claim, this Court may infer under the Consolidated Rules that she did not
produce such information because it would not have supported her argument.

While Complainant does not wish to trivialize any legal problems or other diffculties Ms.
Brumfield or her famﬂy may be experiencing during these difficult economic times, as
demonstrated above, Respondent’s unsupported assertions of financial duress are unreliable
indicators of her true ability to pay and Ms. Brumfield’s failure to produce any specific evidence
at hearing to support her inability to pay claim should result in an adverse finding by the Court.

In sum, because Complainant: 1) met its burden of proof with regard to Respondent’s
ability to pay the proposed civil penalty, by introducing relevant and probative evidence

demonstratmg Respondent s general solvency and that Complainant had considered all of the

. required stattory civil penalty factors mcludmg ablhw to p_a)[, 2) because Ms. Brumfield failed

to provide the Court with any reliable evidence, specific or otherwise, demonstrating she cannot

pay the proposed civil penalty; 3) because EPA’s cross-examination of Ms. Brumfield
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discredited her inability to pay assertions; 4) because Respondent admitted to being able to pay
the proposed civil penalty in her Answer; 5) because Respdndent was barred- by the Court from
assertir‘ig inability to pay in these proceedings; and 6) because Respondent has not met her
burden of proof demonstrating that she cannot pay the proposed civil penalty, this Court should
hold that Respondent has the ability to pay the proposed civil penalty in this case.

Therefore, Complainant did not employ this factor to adjust the calculated proposed civil
penalty.

History of Prior Such Violations

When a violator has a history of having previously violated the Lead Disclosure Rule, the
gravity-based penalty should be adjusted upward by as much as 25%. (CX 8, 154). The TSCA
Guidelines provide for an upward adjustment of 25% for a first repetition, and 50% for a second
repetition of the violation that does not ap;ﬂear in the Penalty Policy.

Complainant found no such history for Respondent. Therefore, Complainant did not
employ this factor to adjust the calculated proposed civil penalty.

Degree of Culpability

The TSCA Guidelines and the Penalty Policy provide two criteria for assessing
culpability, namely the violator’s knowledge and the Violatqr-”s control over the violative
condition. When ﬁviolator commits an act which he knew would be a violation of the Lead
Disclosure Rule -01' 4 violation where the violator has previously received a Notice of

Noncompliance (NON) for Section 1018 violaﬁbns, ﬂli graVity—baééd penalty should be adjusted

upward by as much as 25% . (CX 8, 155). The TSCA Guidelines state that the degree of

culpability may be used to increase or decrease the gravity-based penalty by up to 15%. The
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Penalty Policy contemplates that in the case of a Lead Disclosure Rule violation, no regulated
party is entitled to a reduction based on lack of knowlédge or control.
Complainant did not employ this factor to adjust the calculated proposéd civil penalty.
Supplemental Environmental Projects
The Parties did not employ SEPs. Therefore, Complainant did not employ this factor to
adjust the calculated proposed civil penalty.
Voluntary Disclosure of Vi;)lations Before an Inspection, Investigation, or Tip/Complaint
Respbndent did not voluntary disclose the violations alleged in this aétion. Therefore,
Complainant did not employ this factor to adjust the calculated proposéd civil penalty.
A Audit Policy
Respondent did not disclose its violations of Section 1018 under EPA’s Audit Policy,
Incentives for Self-Policing: Disclosure, Correction and Prevention of Violations, 60 FR 66700,
December 22, 1995.
The Penalty quicy provides that a violator who seif—discloses a violation of Section
1018, but not under the Audit Policy, may still receive a reduction in penalty for such a voluntary
disclosure.
‘Respondent did not disclose its violations of Section 1018.
Therefore, Complainant did not employ this factor to adjust the calculated civil penalty.
Small Business Policy

A violator may request assistance under the EPA’s Policy on Compliance Incentives for. .

Small Businesses (Small Business Policy) which provides that a business with fewer than 100

employees is eligible for elimination of the entire civil penalty if the violator participates in the
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compliance assistance program or conducts a voluntary seif-audit and has: (1) made é good faith
effort to comply; (2) is a first-time violator; (3) has remedied the violations in a reasonable time;
and (4) the violation does not present a signiﬁcant health or environmental threat and does no;[
involve crinﬁnal conduct. (CX 8 at 156). The Small Buéiness Policy proﬁdes for the
elimination of penalties if a small business meets its four qualifying criteria and agrees to
participate in th_e compliance assistance program or conducts a voluntary self-audit.
Respondent has not sought assisfance under the Small Business s Policy and did not meet

the above criteria.

| Therefore, Complainant did not employ this factor to adjust the calculated civil penalty.

dther Uniﬁue Factors-No Known Risk or Reduced Risk of Exposure -

" Complainant will adjust the penaliy downward by 80% where the responsible party - '
providesr docurﬁentation that the target housing is certified lead-based paint free. (CX 38 at 157).
The TSCA Guidelines provide no reduction for costs spent by the violator in cleaning up or
otherwise mitigating the harm caused by the violation. 45 Fed. Reg. 59775

Respondent provided no documentation its property is lead-free. Further, evidence
demonstrates the subiect Residential Dwellings include lead-based paint and lead-based paint
hazards.

Therefore, Complainant did not employ this factdi' to adjustl the calculated civil penalty.

Attitude

Complainant may make three separate reductions of up to 10% eachtomigravﬁy-based S

penalty based upon the following COmpdnents: (1) cooperation; (2) immediate good faith efforts
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to comply; and (3) timely settlement. (CX 8 at 155), TSCA Guidelines have no reduction for
attitude.

Complainant did not make a reduction of the gravity-based penalty for cooperation or
under immediate steps taken to comply since the record does not show that Respondent made
attempts to go back to current tenants to correct its previous failures to disclose to them.

Further, Complainant respectfully requests that pursuant to 40 C.F.R.

§ 22.19(g)(1), this Court should draw an adverse inference with respect to Respondent’s failure -
to provide ité tenants with the results of lead paint testing performed in Respondent’s building or
to provide testimony or other evidence regarding the results of this tesiing. The reduction for
,timelSy settlement does not apply where a case has proceeded to a hearing.

Therefore, Complainant did not employ this factor to adjust the calculated civil penalty.
VIL CONCLUSION

Respondent has shown no remorse for her multiple failures to coﬁlply with the TSCA
Lead Disclosure Rule. While she admitted to being aware of the TSCA Lead Disclosure Rule in
2003, (Tr. 220), she testified that her only minor transgression is that was that she could have
been more thorough. (Tr. 218). HoweVef_, the docﬁmenta:ry and testimonial evidence

_ciemonstrate a complete and significant pattern or her failure to know or understand the TSCA
I.ead Disclosure Rule; its importance; her legal obligations under it, and her resulting significant
responsibilities to her lessors. Respondent testified she failed or refused to provide Complainant

with a single copy of a single lease with a proper and completed TSCA Lead Disclosure Form,

and specifically stated, “Well, no. You know why? ‘Cause I’'m just an ordinary person.” (Ir.

220). Respondent testified she backdated paperwork. (Tr. 204). Respondent testified her
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paperwork was not in order. (Tr. 205). Respondent testified to missing documentation. (.
210). Respondent testiﬁéd “If 1 failed to, when I got it back, to have it — look and see if they
actually did that, yés, Im guilty of that.” (Tr. .217). Respondent testified “Weather or not [ |
make sure my documents are initialed is a véry small issue,” (Answer, and Re_spondent Exhibit
No. 3, p. 1); “I wish my problems was as simple as making sure the tenant initial the proper
box,” (Answer, and Respondent Exhibit No. 3, p. 2); and  “ ... I cannot see, the federal
government coming after me, little old me. Wasting taxpayers” money . . . “ (Answer, p. 3).
Essentially her argument is that she is the victim in this matter, not her tenants, and that despite
her multiple transgressions of TSCA, she did nothiﬁg wrong.

The preamble to the final rule alone reviews the devaslating consequences of being
exposed to lead-based paint, particularly for children and women of childbearing years.
Unfortunately, Respondent remains entirely unready, unwilling, and unable to comply with the
law. |

That is entirely why this action remains before this court.

Respectfully submitted,

/&
efte . Trévino -
JahA'P. Steketee
Associate Regional Counsels
Region 5
--1J:S:Environmental Proteciton-Agency -
77 West Jackson Boulevard ( C-14])

Chicago, 1L 60604
(312) 886-6729
(312) 886-0558
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