UNITED STATES ENVIRONMENTAL PROTECTION AGENCY -
REGION 2 2 e
A 2. ?%fﬂ

e

In the Matter of:

DESAROLLOS ALTAMIRA I. INC., AND 2,
CIDRA EXCAVATION, S.E.. DOCKET NO. CWA-02-2009-34%2

Respondents.

RESPONDENT CIDRA EXCAVATION S.E.
PREHEARING EXCHANGE

COMES NOW, Cidra Excavation, S.D. (“Cidra” or
“*Respondent”), through the undersigned attorneys, and in
response to the Prehearing Order of March 25, 2010, issued in
this matter hereby presents its PREHEARING EXCHANGE stating as
follows:

I. Pursuant to Section 22.19(a) of the Rules of Practice,
Respondent files with the Regional Hearing Clerk and serves upon
Complainant and on the Presiding Judge:

(A) The names of all expert and other witnesses
intended to be called at the hearing, identifying each as a fact
witness or expert witness, with a brief narrative summary of
their expected testimony, or a statement that no witnesses will
be called.

1. Mr. Israel Quintana (Fact Witness) - Partner of
Cidra Excavation S.E. He will testify concerning who were the
contracting parties and the nature of the obligations assumed by
Respondent in relation to work performed at the Hacienda
Altamira Residential Development (“Altamira” or “Project”). He
will also testify about work stoppages at the site provoked by
Mr. Gustavo Pastrana Santiago, a nearby property owner, who
claimed title over project site lands where erosion control
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devices were to be installed. Finally, Mr. Quintana will
testify on his understanding that all needed permits,
authorizations and approvals for commencement of work at the
Project had been obtained prior to commencement of construction
activities at the Project. Lastly, Mr. Quintana will testify
that, as a result of the dire economic condition of the
construction industry in Puerto Rico, the Project is no longer
under construction, with only 43 residential units finished, out
of the 152 planned, and no more than 6 units sold.

2. Mr. Gustavo Adolfo Rodriguez (Fact Witness) -
Will testify concerning his submission of a Notice of Intent for
Storm Water Discharges Associated with Construction Activity
Under an NPDES Permit (“*NOI”) to the EPA prior to commencement
of construction activities at the Project. He will also testify
concerning his preparation and submission to the Puerto Rico
Department of Natural Resources and the U.S. Army Corps of
Engineers, Antilles Office (“Corps”), of a Joint Permit
Application related to work then proposed on an ephemeral body
of water on the northeast side of the Project, which was thought
to be within project boundaries, and the location of that body
of water. Finally, Mr. Rodriguez will testify concerning the
type of flora and fauna within the Project site and north of the
same.

3. Mr. Francisco Charles (Fact Witness), an engineer
employed by Hacienda Altamira, Inc., will testify concerning his
meeting on January 19, 2006, with Corps personnel and the
subsequent determination by the Corps that an unnamed body of
water, northeast of the Project, was an ephemeral stream, not
considered by the Corps as a “water of the United States”.

Mr. Charles will also testify concerning the effect upon
storm water management at the Project of work stoppages at the
site provoked by a Mr. Dwight Pastrana Santiago, who alleged
title over certain over project site 1lands where stormwater
management devices were to be installed.

Finally, Mr. Charles will testify concerning conditions on
or about the Project site and areas inspected and photographed
by EPA inspector Mr. Hector Ortiz, including the Candvanas
River, on or about the days that Mr. Ortiz visited the Project.
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4. Mr. José 1Iglesias, an engineer with Cidra
Excavation, and Respondent’s Project Manager for the Project.
Mr. Iglesias will testify concerning rainfall 1levels at the
Project site during the time covered by the EPA Complaint.

5. Mr. Juan Amador (Expert Witness), an
environmental engineer with the firm of Morris and Associates,
will testify concerning, the hydrological connections and

pathways from and between stormwater runoff from the Project
site and the nearest Traditional Navigable Body of water.

(B) Copies of all documents and exhibits intended to
be introduced into evidence. 1Included among the documents
produced shall be a curriculum vita or resume of each identified
expert witness.

RX Cidra 1: Amended Special Partnership Deed No. 1,
of January 27, 2000, signed before
Notary Public and Attorney, Pedro
Hernandez Reyes, concerning Cidra

Excavation, S.E.

RX Cidra 2: January 22, 2007 NOI, 2 copies, one
with Certified Mail Receipt

RX Cidra 3: August 30, 2005, Federal and
Commonwealth Joint Permit Application
Form for Water Resource Alterations in
Waters, Including Wetlands of Puerto
Rico.

RX Cidra 4: February 3, 2006, Department of the
Army Corps 1letter, signed by Lawrence
C. Evans to Ramén MacCrohon.

RX Cidra 5: Complainant’s Exhibit 7c and 7d,
Precipitation Data for the Hacienda
Altamira Area Year 2007.°

! Respondent is not enclosing copies of those exhibits notified by Complainant

as part of its Prehearing Exchange but will do so if required and proposes
that these, in the future, be marked as Joint Exhibits.
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RX Cidra 6: USGS Gurabo Quadrangle Puerto Rico,
N1815-W6552.5/7.5 (1969).

RX Cidra 7: USGS Carolina Quadrangle Puerto Rico,
18065-D8-TF-020 (1969)

RX Cidra 8: Resolucidn, Estado Libre Asociado de
Puerto Rico, Tribunal de Primera
Instancia, Sala Municipal de Canévanas
en Rio Grande, Las Quintas 957, Inc. V.
Dwight Pastrana Santiago, Querella
NGm. :07Q49, Sobre Ley 140.

RX Cidra 9: Complainant’s Exhibit 4, September 23,
2009, Memorandum, “Recommendation to
Propose a Clean Water Act
Administrative Penalty against
Desarrollos Altamira, Inc. (“DAI”) and
Cidra Excavation, S.E. (“CESE”) signed
by Héctor D. Ortiz, EPA Environmental
Engineer.

RX Cidra 10: Complainant’s Exhibit 13-13f, site
photos.

RX Cidra 11: Construction Contract Agreement, 22
mayo 2006.

RX Cidra 12: Complainant’s Exhibit 12, Oct. 17, 2007
NOI.

RX Cidra 13: Clean Water Act Jurisdiction Following

the U.S. Supreme Court's Decision in
Rapanos v. United States & Carabell v.
United States.

RX Cidra 14: Complainant’s Exhibits 8a, b & ¢,
respectively, October 16, 2007, letter
from Respondent to EPA, October 24
letter from Cidra to EPA and Nov. 6§,
2007 letter from EPA to Cidra, closing
the Administrative Compliance Order
issued on September 29, 2007 by EPA.
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RX Cidra 15: Mr. Juan Amador’s Resumé?.

(C) A statement as to its view as to the appropriate
place of hearing and an estimate of the time needed to present
its direct case. Also a statement as to whether translation
services are necessary in regard to the testimony of any
anticipated witness(es), and, if so, state the language to be
translated.

Respondent considers that the appropriate place of hearing
is San Juan, Puerto Rico. Translation services, from Spanish to
English, will be required for Messrs. Quintana and Iglesias.

Respondent estimates that presentation of its direct case
with take between 3-4 days.

II. Respondent Cidra, furthermore submits the following as
part of its Prehearing Exchange:

(A) A detailed narrative statement explaining the
factual and legal basis, and any and all documents it intends to
rely upon in support, for its denial of the truth of the factual
allegations set fort in Paragraph 14 of the Complaint.

The entity involved in activities at the site described in
the Complaint, Cidra Excavation, S.E., is not organized as a
corporation according to the Laws of the Commonwealth of Puerto
Rico or those of any other jurisdiction, but is organized as a
“Special Partnership” created under applicable laws in force and
in compliance with the requirements of Supplement “P” of Chapter
3 of Act No. 91 of June 29, 1954, as amended, known as the
“Tncome Tax Act of 1954”, or of §§ 8630-8658 of Title 13, known

as the “Puerto Rico Internal Revenue Code of 1994”. Attached is
a copy of the document whereby Cidra Excavation S.E. was
constituted. Respondent will also rely on the Construction

Contract for work at the Project, see RX Cidra 11.

(B) A detailed narrative statement explaining the
factual and legal basis, and any and all documents it intends to
rely upon in support, for its claim made on page 8 of its Answer

? Mr. Amador’'s resumé is not available at the moment of notification of
Respondent’s Prehearing Exchange, but will be mailed by separate cover.
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that the proposed penalty of $146,425.49 “has no basis in law or
fact”.

Complainant presents two Claims on which it  ©bases
Respondent’s alleged violations to the Clean Water Act. These
are:

Claim 1 - Failure to apply for coverage under the NPDES
permit, which asserts that:

Respondents did not submit an individual NPDES
permit application as required by 40 C.F.R § 122.21,
nor did they file a complete and accurate NOI form
prior to commencement of construction activities as
required by Part 2 of the Construction General Permit.
The construction project started on January 256, 2007,
as stated in Respondents NOI application detail, and
DAI obtained coverage on October 24, 2007, a total of

279 days late.

Claim 2 - 1Illegal Discharges of pollutant (storm water)
into waters of the United States without NPES permit coverage,
which asserts that:

Respondents discharged pollutants from the
Project into waters of the United States .. from
January 25, 2007 (date when discharges began) to
September 27, 2007 (date when the Order was issued), a
total of 245 days of violation.

As described in RX Cidra 9 (Complainant Exh. 4, at p. 9),
Fact Witness, Hector D. Ortiz, recommended the proposed penalty
of $146,425.49 based on both Claims 1 and 2. In computing the
proposed penalty amount, Mr. Ortiz determined a penalty gravity
component of $93,424.00 based on the “length of the violations,
the negative environmental effects to the receiving waters and
human health, the importance of compliance and seriousness of
the violation. See, Complainant’s Exhibit 4, at p. 7.

Waterkeeper Alliance, Inc. v. E.P.A., 399 F.3d 486, 504 (2d
Cir. 2005) and Service 0il, Inc., v. U.S.E.P.A., 590 F.3d 545
(8" cir. 2009) both concluded that the Clean Water Act does not
grant EPA with authority to assess administrative monetary
penalties for failure to submit a timely permit application.
Claim 1, thus, is not a valid basis for penalty assessment.
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Waterkeeper, further concluded that ™“the C(Clean Water Act
gives EPA jurisdiction to regulate and control only actual
discharges - not potential discharges, and certainly not point
sources themselves.” Id., at 505 (emphasis in original). The
penalty calculation also assumes that it rained on a continuous
basis at the Altamira project site during a total or 245 days
during which time, as a result, stormwater discharges occurred.
This assumption is incorrect. Based on Complainant’s own data,
no more than, approximately, 26 rain events in excess of .5
inches occurred during the time described in Claim 2.
Accordingly, without taking into consideration other factors
such as duration and intensity, in addition to amount of
rainfall, no more than 26 potential discharges of stormwater,
without so admitting, could have occurred.

(C) A detailed narrative statement explaining the
factual and legal basis, and any and all documents it intends to
rely upon in support, for its claim made on page 8 of its Answer
that “the proposed penalty assessment is excessive, unwarranted,
burdensome, and fails to take into account the factors
identified in Section 309(g) (3) of the Clean Water Act, 33
U.S.C. §§ 1251 et seq., §1319(g) (3)~

Same as response to (B) supra.
(D) A detailed narrative statement explaining the
factual and legal basis, and any and all documents it intends to
rely upon in support, for its “Affirmative Defenses” set forth

in its Answer on pages 9 through 12 (paragraphs 1-18 thereon).

Affirmative Defenses

1. The Complaint fails to state a claim upon which relief
can be granted against Respondent.

See, supra, paragraph (B).

2. The Environmental Protection Agency lacks jurisdiction
under the Clean Water Act. 33 U.S.C §§ 1251 et seq.

Stormwater from the Project does not discharge directly
into waters of the United States, either a surface body of water
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or wetlands. See, RX Cidra 4 and 10 (Complainants’ Exhibits 13-
13f).

3. At all times herein relevant, Respondent was not the
“owner” of a “facility“ or “activity“ at the Hacienda Altamira
residential development (“Facility” or “Site”) within ¢the
meaning of the Clean Water Act, 33 U.S.C. §§1251 et seqg. and
regulations issued thereunder.

Cidra was the contractor responsible for site improvements,
but not the owner. See, RX Cidra 10.

4. At no time was Cidra the “operator“ of a “facility” or
“activity” within the meaning of the Clean Water Act, 33 U.S.C.
§§1251 et seq. and regulations issued thereunder.

This affirmative defense is withdrawn.

5. At no time did Cidra have, possess or retain
responsibility for operation of the construction project as a
whole.

Testimony of Mr. Israel Quintana who will indicate that
operation control over the Project was retained by the Project
Owner through its engineers.

6. At no time did Cidra have, possess or retain
responsibility for obtaining coverage under the National
Pollutant Discharge Elimination System (“NPDES"”) permit
applicable to facilities or activities generating stormwater
subject to Section 402 (p) of the Clean Water Act, 33 U.S.C.
§1342 (p), and applicable regulations issued thereunder pursuant
to 40 C.F.R. Part 122.

Responsibility for submitting a NOI and seeking coverage
under the Clean Water Act was retained by the Project owner who
contracted the services of Mr. Gustavo Rodrigue:z. See, RX Cidra
2 and 12 (Complainant Exh. 12)

7. At all times herein relevant Respondent understood
that coverage for activities at the Facility, under the NPDES
permit applicable to facilities or activities generating
stormwater subject to Section 402 (p) of the Clean Water Act, 33
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U.S.C. §1342 (p), and applicable regulations issued thereunder
pursuant to 40 C.F.R. Part 122, had been requested and obtained.

Respondent was under the understanding that a NOI had been
submitted prior to commencement of construction activities (RX
Cidra 2)

8. Respondent activities at the Site did not result in
the discharge of stormwater or pollutants to “waters of the
United States”.

Any stormwater discharges that may have occurred from the
site entered terrain on the northern side of the Project that is
not a jurisdictional wetland under the Clean Water Act. See, RX
Cidra 4, 10 & 13.

9. At all times herein relevant, stormwaters from the
Site which may have, without either so admitting or denying,
gone beyond the Facility boundary, flowed onto terrain or land
located between the Site and the “unnamed creek” described in
the Complaint as a tributary of the “Rio Canévanas”.

Same as supra 7.

10. Any and all stormwaters that at all times herein
relevant may have, without either so admitting or denying, gone
beyond Facility property limits, flowed from the Site to terrain
or land that is not a wetland, jurisdictional or otherwise.

Same as supra 7.

11. The waterbody described in the Complaint as an
“intermittent creek” is actually an ephemeral creek.

See, RX Cidra 3 & 4.

12. The “intermittent creek” described in the
Administrative Complaint is not a relatively permanent, standing
or continuously flowing body of water, forming geographic
features that are described in ordinary parlance as streams,
oceans, rivers or lakes.

Same as supra 10.
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13. Any terrain that, at all times herein relevant, may
have, without either so admitting or denying, received
stormwaters from the Site, was not adjacent to waters considered
“waters of the United States” pursuant to Environmental
Protection Agency regulations at 40 C.F.R. 230.3.

Same as supra 10.

14. Any terrain that, at all times herein relevant, may
have, without either so admitting or denying, received
stormwaters from the Site, did not have a continuous surface
connection to waterbodies that are “waters of the United
States”.

Same as supra 10 and, in addition, RX Cidra 6 & 7.

15. There is no ‘“significant nexus” between terrain that
at all times herein relevant may have, without either so
admitting or denying, received stormwaters from the Facility and
the closest “traditional navigable waters”.

Respondent understands that, based on the U.S. Supreme
Court decision in Rapanos v. United States, 126 S. Ct. 2208
(2006), and applicable EPA/Corp Guidance (RX Cidra 13),
stormwater discharges which may have occurred from the Project
site, which is denied, did not and do not have a “significant
nexus” with the nearest Traditional Navigable Waters, the Rio
Grande de Loiza. See, RX Cidra 6 & 7.

16. To the extent that Respondents acts or omissions may,
without either so admitting or denying, be in non compliance
with Section 401 of the Clean Water Act, 33 U.S.C. § 1342, those
failures are de minimis in nature, have created no danger to
health and public safety or human welfare, a danger to the
environment, or adversely  impacted the hydrological or
ecological functions and attributes of “waters of the United
States”.

Stormwaters discharged from the Project site, are from a
construction site, not from industrial activity and, thus, did
not contain substances classified as toxic or hazardous under
applicable laws and regulations. The duration and amount of
these discharges, occurring at the utmost, during no more than

10
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26 days, did not reach potable water sources or adversely impact
wildlife habitat or endanger public health.

17. Any and all actions or omissions concerning compliance
with “Clean Water Act” Sections 301 and 402, 33 U.S.C. §§1311,
1342, have not resulted in any economic benefit to “Respondent”.

Cidra was not legally required to obtain coverage by filing
a NOI and, upon being notified by EPA, promptly stopped all
construction activity at the site and promptly implemented all
actions required by Mr. Hector Ortiz.

18. Respondent has, at all times, acted in good faith.
Same as supra 17.

(E) If Respondent Cidra takes the position that it is
unable to pay the proposed penalty, a copy of any and all
documents upon which it intends to rely in support of such
position.

Cidra will not raise an inability to pay argument,
although, as elsewhere expressed, it considers the proposed
penalty as excessive, unreasonable and unwarranted.

(F) If Respondent Cidra takes the position that the
proposed penalty should be reduced or eliminated on any other
grounds, a copy of any and all documents upon which it intends
to rely in support of such position.

Respondent has no additional arguments, besides those
previously expressed, regarding the need to reduce or eliminate
the proposed penalty.

CERTIFICATE OF SERVICE: Respondent Cidra Excavation, S.E.’'s
Prehearing Exchange has been notified by certified mail, return
receipt requested: Original and Copy, to Regional Hearing Clerk,
U.S. EPA, Region II, 290 Broadway - 17th Floor, New York, New
York 10007; and, copy was notified to: Hon. Susan L. Biro, Chief
Administrative Law Judge, U.S. EPA, Mail Code 1900L, 1200
Pennsylvania Avenue, N.W., Washington, D.C. 200460; Ms. Silvia
Carrefio-Coll, Esqg., Assistant Regional Counsel, U.S. EPA, Region
2, 1492 Ponce de Lebdn Ave., Suite 417, San Juan, PR 00907-4127;
Roberto M. Durango, Esq., Assistant Regional Counsel, U.S. EPA,
Region 2, 1492 Ponce de Lebn Ave., Suite 417, San Juan, PR

11
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00907-4127; Jose A. Hernadndez Mayoral, Esqg., Bufete Hernandez
Mayoral CSP, 206 Tetuan Street, Suite 702, San Juan, PR 00901.

In San Juan, Puerto Rico this(jf%Aay of May, 2010.

Respectfully submitted.

MARTINEZ-LORENZO LAW OFFICES

Attorneys for Respondent Cidra
Excavation, S.E.

Union Plaza Building - Suite 1200

416 Ponce de Lebn Avenue

Hato Rey, P.R. 00918-3424

Tel. (787) 756-5005/Fax: (787) 641-5007
j pmartlor@pmllawpr.com

By:

Bétricio Martie#E/Lorenzo
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—Cormienza mi protocoio de instrumentos pablicos correspondienie
al afo dos mil {2000) hoy dia veintisiete (27) de enero del dos mil

(2000), -=-mm-

----NUMERO UNO (1)

-~-—-——-—-ESCRITURA ENMENDADA DE SOCIEDAD ESPECIAL -----

-—--En la ciudad de San Juan, Puerto Rico, a los veintisiete (27}
dias del mes de enero de! 008 mil (2000) ~------cmeeenesmmmmnerenceenae.

ANTE Mt -

e PEDRO HERNANDEZ REYES------- - =s - e mmean

-—Abogado y Notario Publico en y para el Estado Libre Asociado de
Puerto Rico, con residencia en San Juan, Puerto Rico y estudio
abierto en el Edificio Bolivia Treintay Tres (33), Tercer Piso, Oficina

trescientos uno (301), Hato Rey, Puerto RICO. ——----wrmmemmvescmomnee e

---DE UNA PARTE: DON ISRAEL QUINTANA, nimero de seguro
social 580-88-7786, mayor de edad. casado con Dofa Hida Luz
Pérez, y vecino de Doradc, Puerto Rico, y DON JORGE
RODRIGUEZ NAZARIO, numero de seguro social 125-24-2257.
mayor de edad, casadp con Juanita lgiesias y vecino de Gurabo.
Puerto Rico, en adelante denominados conjuntamente coimo

“Socios Especiales”

--Y DE LA OTRA PARTE: CIDRA EXCAVATION, INC. una
corporacion organizada y exislente con arreélo a las leyes del
Estado Libre Asociado de Puerto Rico cuyo numero de seguro
social patronal es 66-03-71678, en adelante denominada como
"Socio Especial Administrador”, y representada en este acto por su
Presidente, Don Israel Quintara de las circunstancias personaies y
seguro social anles indicado, y quien asegura estar debidamente
facultado para comparecer a este olorgamiento, facullades que

acreditara donde y cuantas veces fuere menester, lo que justifica

1
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{ 6. Bl método de contabilidad que la sociedad utilizars
|| serd el de contrato terminado segin provisto en el Articulo 42-

4(a)(2) del Reglamentoc a la Ley de Contribuciones sobre Ingresos
! de 1954, segin enmendada.
i

; 7. La fecha de comienzo de operaciones de esta socledad
.asi como @l comienzo de su perfodc de contabilidad sers el 1ro.
§

‘"de junjo de 1989.

i

! 8. CIDRA EXCAVATION, §.E. cualifica como socledad
%oapocial. segin lo dispuesto en la Seccién 330, incisos (a),
i (b}, (¢), (d) de la Lay antes indjicada.

} Y PARA QUE ASI CONSTE, firmamos la presente Declaracidn
:%Jureda en San Juan, Puerto Rico, hoy 9 de agosto de 1989.

!
?CIDRA EXCAVATION, INC.

Isra Quintana Isr&del Quintana

Jorge guez Nazario

Af’idavit NGmero: 2655

Jurado y suscrito ante mi por Don Israel Quintana, por sf y
o Presidente de CIDRA EXCAVATION, INC., nimero de seguro

al 580-88-7786, mayor de adad, casado y vecino de Dorado,
eito Rico, y Don Jorge Rodriguez Nazario, nfimero de seguro
al 125-24-2257, mayor de edad, casado y vecino de Gurabo,
Rico, a quienes Doy Fe de conocer personalmente, en San

NOT. PUBLICO
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_Constuction Activity Undur m NPDES Geneml Permit

discharge pursuant to the NPDES Construction Genaral Pennid (CGP) permil number ideniiled in Section | of this form. Subrission

ol thia NOI aiso conatitules notice that (he party identifed in Section Il of this form meels tha eligibilly requirementa of the CGP for the
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Latitude/t.onviliude (Use ona of three possible formals, and «[Ssciry method)

Lotilude 1.18 220 15 N (degroes, mimstas, seconds) - Longilude 1. 65 52" 58° W (degrees, minutax, seconus)
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Mathad: [TJU.S.G.S. topographic map || EPAweb site [} 6P5 [X] Other:
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It s0, name of Ragarvalion or If not part of a Reservation, pul "Not Appﬂcable": Not Applicable . . _._
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TR
a8 the SWPPP bosn prapared in sdvance of fiing this NOI? [ ] Yes |_] No

Location of SWPPP for viewing: [ | Address in Section # [ ) Addressin Sectionmt [ Otner
1t Other:

sweep swoat:| | | 1L L LD LLLLLL LA LD L LU

City: L,._L__LI,..l._.\.._.l,..‘1 Ll itidd I Ll
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Print Name: Gustavo Adolfo Rodriguez | '

Print Thie: Praaident - Environmental Permitting

Signature:

Date:
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General Permit

22  How to Submit Your NOI
You must cither use EPA’s electronic NOI system (accessible at
www epa.gov/npdes/eNQI or use a paper form (included in Appendix E) and then submit

that paper form to:

For Regular U.S. Maj ivery: vemi ss Mail Delive,
EPA Stormwater Notice Processing EPA Stormwater Notice Processing:
Center Center

Mail Code 4203M Room 7420

U.S.EPA U.S. EPA

1200 Pennsylvania Avenue, NW 1201 Constitution Avenue, NW
Washington, DC 20460 Washington, DC 20004

23  Authorization to Discharge Date
You are authorized to discharge stormwater from construction activitics under the terms
and conditions ofM%%MMMnmmmmumﬂf
your complete NOI is posted on EPA’s NPDES website .

Jiwww eps.gov/npdes/stormwatgt/cap. The exception to this 7-day timeframe is if
EPA delays your authorization based on eligibility considerations of Part 1.3 (e.g., ESA

concermns). Under this circumstance, you are not authorized for coverage under this permit
until you receive notice from EPA of your eligibility.

2.4 Submission Deadlines

A. New Projects: To obtain coverage under this permit, you must submit a complete and

accurate NOIT and be authorized consistent with Part 2.3 prior to your commencement
of construction activities.

Permitted Ongoing Projects: Permitted ongoing projects are not eligible for coverage
under this permit. If you previously received authorization to discharge for your
project under the 2003 CGP, your authorization will be automatically continued under
that permit until the expiration of this permit and the issuance of a new CGP, or the
termination of coverage by you under the 2003 CGP, whichever is earlier. Note: if

u era f itted in ject a wnership of t
ject, ot rtion thereof, 1o a different operator, that operator will be ired t
submit ete accurat I jcct in accordance with Part 2.2,

Unpermitted Ongoing Projects: If you previqusly did aot recejve authorization o
discharge for your project undes-the-2003.CGP_and you wish to obtaxn.r.mgc._

under this permit, you must submit an NO{ within 90 days of the issuance date of this
permit.

Small and Large Construction Activities






NN .u-aunay R‘*’W 3

FEDERAL AND COMMONWEALTH JOINT PERMIT APPLICATION FC. wu st
WATER RESOURCE ALTERATIONS IN WATERS, INCLUDING WETLANDS,

OF PUERTO RICO
FOR AGENCY USE ONLY j

USACE Application & Date Application Recaived
PRPB CZM Application # Date Application Recelved
EQBR WQC Application # Date Applicatlon Rerwlved
DNER SLUC Application # Date Appllcation Reoslved
DNER WF Application # Date Appiication Recelved
DNER WCZWI Application # Datea Application Received
ONER ECEEP Application #

Date Appilcation Receivad -
Qovernment Agency Acting as Sponsor in accordance with Ssctlon 4C of Law:

1. Type of Permit or Certification Alequested {check all that apply):

i u.s. Army Corps of Engineers Permit to placa Filt in Waters of the U.S. (Section 404) ,
Work in Navigable Waters of the U.S. {(Sectlon 10} and/or Transport Dredged Materlal
for Ocean Disposst (Sectlon 103)

¥ CZM Certification

Water Quality Certification

1 submarged Land Use Concesslon

[0 Water Franchises i ot ,

[J Well Constructlon and Water Intakes NA bE 3GCRETAR;,

O garth Cruaet Extraction Formal Parmit - inciude Information

2. Typs of activity for which you are applying (check all that apply)
T New construction or work Inciuding dredging or filllng In, on ar over waters of the
U.8., including wetlands, navigable waters and/ot ethar surface watars.

1 Alteration or operation of an existing work, constructlon or system which was not
praviously permltted.

[ Modification of previously permitted project. Provide pravious permit numbers.

3 Removal, Extraction, Excavation and dredging of sarth crust components.
[J exwaction of water ‘

3. Applicent's Name and Address

Neme_MacCrohon, Ramdn-Haciepda Altamira, Inc.,

Last Name, First Neme {if individual). Carporate Name. Name of Government Agency
Address__P.O, Box 1960

Munlcipality__San Juan, Puerto Rigo . Zip_00902-1960

Telephone (787) 777-0627 Fax_(707) 777-0628
Name of the Propeity Owner {if different from applicanti:

{f dpplicant not the owner, explain contractual relatlonships. include Owner"s eddress):

PR JPA FORM 1889-1 (August 1099) Page 1 onJ
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JOINT PERMIT APPLICATION - Puerto Rico

4. Agent's Nama and Addrass )

Name_gustavo AGoifo Rodr{guez, ENVIROMMENTAL PERMITTING.

Address_ P, 0, Box 362893

Municipality_San Juan, Pugrto Rico Zip_ 009362893

Tolephone___ . Fex___ s

B. Name of Waterway at Work ' ‘

site___Unnamed ephemeral creek tributary to .Rfo Canovanas.

6. Name of ﬁro}ect. Including phase if applicables
Hacienda Altamira

Is this application a part of a multi-phase profect? ___yes _Xno
Project location {Indicele Wards, Municlpality, evo, Use additional sheets, if naedad);

Ward and Muhiclpaiuy {les)  Hato Puexrco Waxd , Municipality of

Canovanas
"Finca” N/A
Raad 957 , Km. Q ) Hm, 2 .
Street address, road, or other lagation
Coordinates In Center of Projsct: Latitude:
Longitude:
Lambert Coordinates: X _: 1953558
Y_ s 2029738W
Direeti tol 1e Site: .
-ractions é . * ake State Road PR-185 South from Candvanas
to Juncos.

Turn left {(Fast) on 1intersection with PR-857.
The project begins on kilometer 0.2,

and extends to the Noxth
of PR-957 for almost one kllometear.

PR JPA FORM 1999-1 (August 1909) Page 2 ot G
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JOINT PERMIT APPLICATION - Pueito Rico

7. If thera have been any pre-application meetings, lacluding at the profect site, with regulatory
staff, pleasa list the datels), locationis}, and names of key staft and prolact reprasentatives.

There have been no pre-application meetings. i the

Engineers (USACE) regulatary staff.

8. Please identity by number any Commonwesalth andior Faderal permit pending, issued or
deniad for prolects at the location, and any related enforcament actions. (Provide Coplas)
Agency Date No.\Type of Application Action Taken

LCPR 1lipar02 =

----- No Objection

QNER  12ang0? €4=2000=420 . .No Qbjection

9. Please provide the namas, addresses and zip codes of property owners whose property -

directly adjoins the project {excluding applicant). Please attash a plan view showing the awner's

names and adjoining property llnes. Attach additional sheats it necessary.
a. ) c.

b.. d.
. SEE ATTACHMENT "A“,
a. h,

10. Proposed Use {Check ane or mors es applicable) ) Privata _ Public __Commercial
__ Industiial __ Agrioultural
Explain:

Construction of 99% middle~class reslidentlal units

JPA FORM 1989-1 (August 1999) Paga 3 of 9
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JOINT PERMIT APPLICATION -~ Puerto Rico

12. Total Extent of Work in USACE Jurisdicdonal Qpen Watsrs ar Watlands: {Usa addiienal

@®

sheets and provide complete breakdown of each category ¥ mare space is ngeded)

Al

0.005 =cres 0,005 cuerdas _1308 _'euhlc vards 1000 _cublc msters
Excavatjon: acres

cuerdas _cublc yards _________ cuble maters
Uredging: acres cuerdas _ cubic yards cubic maters
Docks, Piars, and Ovar Water Structuras: N/A
Dimensione__ N/A

Tatal Numnber of Slips_N/A Total Number of Moaring Pilings N/A
Tots! area of structure over water and wetlands/ssagrasses ___N/A

Se_aWall length__ /A ft (mis} Scawall matertal

NZA
Riprap lenght-__ N/A__ ft (ma)

Type of riprap material  N/A

13. Proposed Submerged Land Use: N/A

Bubmerged Land sf

1N Maritime Zone

sf sm
Length of use requested (months, years, ect.):

aoe——

14. Propasad Mining:

Sand __Gravel _ Stons __Fill

_Other
cuerdas/acres Rate:

Excavstion:

3

_m*  _day __ week __ month
"Total amount:: m® Duration: ___vears Slope: _____Vi____H Depth: mts
Equipment: '

15. Watar Extraction: N/A

~ Amount of propdsed extraction: MGO GPD
— ___hras/day ______ days/week ____ weeks/year
Safe Yield (3 9913 MGD
Methaod ot exwraction: Susiace Water: pipe diameter {in) puinp capec.ltv!gpml
Source: ____River ___ Sea __ Stream

Name of the Soutce:

Number of people served:
Other Water extractlons located upstream and downstream from proposed intake:

PR JPA FORM 1909-1 (August 1999) Page B o
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F.6
JOINT PERMIT APPLICATION ~ Puanio Rico
16, (Continuad)
Water Discharges/Outfalis located upstream and downstream from proposed intale:
NZA

Proposed use of Water: [lDomestic [CJGovemment [IFisheries ClCommercial Dlinstitutionat

Dhndusiiat 13 Agricuttural ClRecreationat [T Other

Brief Deucription of the proposed uze of the water. Spacify as applicable the type of crop, acreage
nurber of animals, products, merchandize, number of dwallings, numbar of employess, efc:

N/A
For water intalms Include the following Information: N/A

Intake Dimenalgf\s: Height (R} Width ()

Pipe Diamster (nchas}
Type of Structure: ODam  TIGallery [Qther

Note (Mydraullc - Hydrology Study (F&H): For intake structures, dam or gallery, ete, which aiters the
natural

water level, the spplicant should submit an HEH study describing the actual water level and the
projected changse in waler levels aftar the work is completed,

N/R

18. Indicate the zoning of the project site: _The proposed project site is

~2oned as “Urbag Solls", According to the
Ordenamiento Territorial de Canavanas".

Indicate the current tand use of the project site:_The proposed project site

"Plap de.

is currently vagapt.

Indicate tha current floodzone classillcation of the project site:__The proposed project

site is outslde of any £lood zone clessification, as per sheet
21B to the PR PB Flood Maps.

Specity if the proposed project is in compliance with the Pusrto Rico Planning Board Regulation
Number 13:_To date, the Department of Natural and Environmental

Resources {(DNER) has not requested a Hydrographic-Hydrologic
(H-H) study (see enclosed comments letter dated 12 April 2002
from the DNER}. This probably dus Lo, v v v .

fact that th
not.adjacent to Rio Candvanas, and no ovther major creeks or
rivers wilil be affected by the proposed work.

PR JPA FORM 1009-1 {August 1999) Page 8 of 8
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JOINT PERMIT APPLICATION = Puerto Rico

17. Indicate the proponent Agency with tespect 10 compliance with Article 4{¢t of Law #9 af

June 18, 1970: The proponent Agency with respect to compliance
with Article 4(c) is the PRPB.

{Flease provide svidence of compiiance with Article 4(c) to ex; adite the pmcess)

18,

Indicate if any of the following natural or artlilclal systems are focate within the propossd

praject sits or in tha sites adjacent to the project (Use Additional Sheets as necessaryh:
Systam ‘

Logation {indlcate distance fr ropos
Lrgiscil :
Rivers and streams with continuous flow N/A

Rlivers and/or streams with intermittent flow

Ephemeral creek found inside
> rtion.
Maritime Zone/ s&me?ged:\.a g o vhe northeaﬁt portion
Lakes or Lagoons

N/A
State and Faderal Natural Reserves N/A
Coral Reefs N/A
Mangroves and Salt Flats N/A
Seagrasses N/A
Other Wetlands (Swamps, bogs, marshas) N/a
Mudflats, riffies, pools N/A
Wildlife Refugas N/A
Araas of Speclal Interest : N/A
Springs N/A
Estuaries : N/A
Artificial ponds N/A
JIrrigation Systems ' N/A
Dams N/A
Bridges : N/A
Cultural Resourcas N/D
Coastal Dunes/Barriers N/R
Other: :

Describe those syatems identlfied that are located within the proposed project shie or adjacent to
the project site (Use additional sheets as Necessary): The unnamed ephemeral craek i
loceted on the northeast portion of the project. It is approxi-

mately 100 feet long by 2 feet wlde. It originates approximately
on the 85 contour line in a very steep area and travels MNorth
until it reaches the property line, where it flows under a vicinily

road {("camino vecinal") via a small culvert and then continues 1itis
flow, eventually reaching Rio: Candvaras.

The banke of the creek
are Torested with gpecles such as "pomarrosa" (Syzyglum jambos)
and mango (Manglfera indica) PR JPA EORM 16909-1 (August 1999) Page 7 of ©
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JOINT PERMIT APPLICATION -- Puesto Rigo

By signing this applicatton form, | am applying, or { am applying on behalf of the applicant,
for the permit and any proprietary authorizations identified abowe, according o the
supporting data and other incidental information filed with this application. | am famitiar
with the informatton contained in this application and represent that such Information is
true, compleie and accurate. | understand this is an application and not a permit, and that
work p. or to approval is a violation. ) understand that this application and any permit
issued or propriatary authorization issued pursuant thereto, does not rellave me of any
obligation for obtaining any other required Federal or Cammonwealth permit prior to
commancement of construction. | agree, or 1 agree on behalf of my corporation, to operate
and maintain the permitted system unless the permitting agency authorizes transfer of the
permit 1o a responsible operation entity. 1 understand that knowingly making any false
statement or reprasantation in this application is a violation af 18 U.S.C. Saction 1001.

—Bustavoe A. Rodriguez, Bavivonmental Fermitting
Typed/Printed Mame of Applicant (If no Agent is used) or Agent {If one is so authorlzed below)

= ki - 21 [Auel [oF
Signature of Applcant/Agedic Date

—President
{Corporate Title if applicable)

Page G of B
AN AGENT MAY SIGN ABOVE ONLY IF THE APPLICANT COMPLETES THE FOLLOWING:

I hereby designate and authorize the agent listed above to act on my behaif, or on bahaif of
my corporation, as the agent in the processing of this spplication for the permit and/or
proprietary authorization Indicated above; and to furnish, on request, supplemental
Information in support of the application. In addition, | authorize the above-listed agent to
bind me, or my corporation, to perform any requirement which may be necassary to
procure the permit or authorization indicated above. | understand that knowingly making
any false statement or representation in this application is a violation of 18 U.S.C. Section
1001. '

v’ rrqncwdo L c/u//pf Ampass - W/WA)”
Typed/Printed Mame of Applicant

Sigrfature of Applicant DAte /

o apiintafip - Hoceda Alduanin. Tie.
(Corporate Title.if applicable) .

FR JPA FORM 1999-1 (August 1989) Page 8 of ¥
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JOINT PERMIT APPLICATION - Puerta Rica
CERTIFICATION QF CONSISTENCY WITH THE PUERTQ RIGO COASTAL ZONE
WMANAGEMENT PROGRAM

I certify that the proposed éctivlty complies with the enforceable policies of the Puerto Rico
approved coastal management program and will be conducted in a manner conslstant with
such program.

Haclenda Altamira,

Inc.
Typed/Printed Nama of Applicant

4# -5 :abﬂdwuilﬁr
Slgnature 0 ApplicantlAgent :

Data

—kiegident-Environmental Permitiing
{Carporate Title if epplicable)

PERSON AUTHORIZING ACCESS TO THE PROPERTY MUST COMPLETE THE FOLLOWING:

| either own the property desctibad in this application or | have legal authority to allow
access to the property, and | consent, after recalving prior notification, to any sita visit on
the property by agents or personnel from the PRPB, EQB, DNER, and the USACE necessary
for the raview and inspection of the proposed project specified In this applioation. |
autharize these agents or personnel to enter the property as many times as may be
necessary to make such review and inspectioh. Further, | agras to provide entry 1o the
project site for such agents or personnel to monitor permitted wark if a permit is granted.

Francise | Chatlos
s

‘ o\ dond) Dpf!@d{/of
...&wm/ﬁ/w wg_m;gﬂﬂmm =

Corporate Tills (If applicable)

PR JPA FORM 1998-1 (August 1999) Page 2 0f B
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T © . DERARTMENT OF THE ARMY
\ JAOKSONVILLE DISTRICT CORPS OF ENGINEERS, ANTILLES OFF| ICE :
. 400 FERNANDEZ JUNCOS AYENUE ’
"SAN JUAN, PUERTO RICQ 00901-3299

- Arresmonor | FFEB 2% 06"
- Antilles Regulatory Section :

SAJ-2002-783 (JD—VG)

NPR

Mr. Ramén MacCrohon
Hacienda Altamira, Inc.

- P.O. Box 9021990

San Juan, Puerto Rico 00901 1990
Dear Mr MacCrohon:

v Reference is'made to the Department of the Army (DA) permlt appllcatron filed
through Joint Permit Application (JPA) Number 706, and submitted on your behalf by
Environmental Permitting, Inc., for the proposed Hacienda Altamira residential -
development. The project would occupy a 101-acre vacant lot located at Hwy. PR-957,
‘Km. 0.2, Hato Puerco Ward Mumcnpallty of Canovanas Puerto Rico.

Based on our prellmlnary review of the above-referenced application, the U.S. Army
Corps of Engineers (Corps) made a determination-that this project could meet the
requirements to qualify under Nationwide Permit Number 39, (NWP-39) for Residential,
Commercial and Institutional Developments Subject determmatlon was made through
our letter dated December 5, 2005, in ‘which we requested you to provide additional
information required to complete the evaluatron of your proposal.. Subsequently, on
January 19, 2006, Mrs: Vivian Gerena from my staff met with a representative of
Hacienda Altamira, Ing., Mr. Francisco Charles, to further discuss the contents of the

‘referenced letter. Dunng subject meeting, Mr. Charles questroned the jurisdictional
_ nature of the “stream” that traverses the property, which is subject to this application.
Therein, we requested Mr. Charles to provide us with-additional information, including

photographic documentation of the area, for us to determine whether this * ‘stream” falls

under our jurisdiétion pursuant to Section 404 of the Clean Water Act. Additional
information was received in our ofﬁce on January 27, 2006 :

The new information avallable_to this offlce'served lo corroborate that referenced

stream does not meet the regulatory parameters to be considered'as waters of the U.S,, '

namely, the presence of a bed and bank configuration, an ordinary high water mark
. impressed on the banks, or a connection between this area and navigable waters of the
- U.S, either physically or through an interstate commerce connection other than through
. use by mngratory birds. In the absence of referenced parameters, It's our determination
~ that subject stream shall not be classified as a water of the U.S., thus non-jurisdictional.
‘The area where the proposed activity would be located is entxrely uplands.
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. Pursuant to our requlations, the afore-mentioned DA permit application currently
under evaluation is hereby withdrawn, as your project as proposed will not require a DA
permit in accordance with Section 404 of the Clean Water Act as it will not involve the
discharge of dredged o fill material into waters of the United States. However, please
be advised that thlsletter does not obviate the reguirement fo obtain any other Federal,
State or local permits \ wh|ch may be necessary for vour project.

This determlnatlon has been conducted to identify the limits of the Corps Clean
Water Act jurisdiction for the particular site identified in this request. This determination
may not be valid for the wetland conservation provisions of the Food Security Act of
‘1985, as amended. if you or your tenant are USDA program participants, or anticipate
participation in USDA programs, you should request a certified wetland determination
from the local office of the Natural Resources Conservataon Servlce pnor to starting
work

Thls determlnatlon is valid fora perlod of 5 years from the date of this letter unless
new information warrants a revision of the determination before the expiration date.
Any reliance upon this determination beyond the expiration date may lead to possible
wolatlon of current Federal laws and/or regulations.

Additionally, your project site may contain species protected by the Endangered
- Species Act (ESA) of 1972, as amended. You should contact your local U.S. Fish and
Wildlife Service (FWS) office to determine if federally listed species or thsir habitat are
present on your project site. If it is determined that federally listed species may be
affected by the proposed project, authorization for “incidental take" may be required.

- This letter does not obviate the requirement to obtam any other Federal State, or
local permlts that may be necessary for your project.

_ - Should you have any questions, please contact Mrs. Vivian Gerena at the letterhead A
: address or by telephone at 787-729-6905/6944, extensmn 3058. : :

Sincerely,

_# Lawrence C. Evans ‘
/ Chief, Regulatory Division
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ESTADO LIBRE ASOCIADO DE PUERTO RICO
TRIBUNAL DE PRIMERA INSTANCIA
SALA MUNICIPAL DE CANOVANAS EN RiO GRANDE

Las ng“tu 957, Inc. Querella Num.: 07Q49
erellante
v ' SOBRE: Ley 140

Dwight Pastrana Santiago
erellado

RESOLUCION

EL 1 de febrero de 2007, Las Quintas 957, lnc. (el "Querellante”) prescnts

mumcxpalqueasuvezoohndaoontenenosdeAlfonsoPastmmyla

ia, respectivamente, por ¢l Este con la Parcela Némero 2, por el Sur con la

: ElQucreﬂantzpresentécomopamdesupmebahdéscﬁpciénmgimaldela
propiedad del Querellado segin surge de la escritura nimero 112, otorgada ¢l 8 de

noviembre (de 1982 ante el Notario Publico Jose A. Figueroa Morales, siendo esta

|| escritura el instrumento mediante el cual el Querellado adquirié titulo sobre su propiedad.

Dicha escritura demostré que la colindancig sur de la propiedad del Querellado es el

camino m 'cipal eatre la propiedad del Querellante y del Querellado y la Canretera

Niimero 957. E1 Querellado no presents objecién ni prueba que rebatiera 1o anterior.

BX- Qdro. Q



Sigviendo ¢l camino municipal como linea divisoria entre ambas propiedades, no

c_abemésque concluir que ¢l Querellado erré al extralimitar su tefreno més alld de su.

co' ia. Por lo que se establece que la colindancia sur de la prop:edad del
Querellad welcammomumclpalylaCarmtera 957.

vxstadeloantenorselepmhfbelaentmdaalQue:eHadoalnpmpiedad;del
| Querellante con la intencién de afectar el uso y disfrute de la propiedad por Querrellante

Hon. ONando Puldén Gémez
Suez Municipal

CARMEN|SONIA R1V
SECRETARIA nz%%h?ﬂkms

:PM: j&nir« 12000
' 5ec. Au Lelay
MAY 4 5_' 2007
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Construction Contract Agreement

Las Quintas “Hacienda Altamira”: 152 units

Construction for Site, Temporary Pump Station, Sanitary Force Line
and Water Distribution Off-site.

The Owner- Desarrollos Altamira L, Inc.

The Contractor-Cidra Excavation, S.E.

Q Date: 2L du mﬂ\ﬁ W




ARTICLE 1
THE CONTRACT DOCUMENTS

The Contract Documents consist of this Agreement, Conditions of the Contract (General
Supplementary and other Conditions), Drawings, Specifications, Addenda issued prior to
execution of this Agreement, other documents listed in this Agreement and Modifications
issued after execution of this Agreement; these form Contract, and are as fully a part of
the Contract as if attached to this Agreement or repeated herein. The Contract represents
the entire and integrated agreement between the parties hereto and supersedes prior
negotiations, representations or agreements, either written or oral. An enumeration of the
Contract Documents, other than Modifications, appears in Article 7.

ARTICLE 2
THE WORK OF THIS CONTRACT

The Contractor shall fully execute the Work described in the Contract Documents, except

to the extent specifically indicated in the Contract Documents to be the responsibility of
others, or as follows:

A) Site Improvements

B) Water Distribution Off-Site

C) Sanitary Force Line & Temporary Pump Station
D) Widening of Road PR 957

for the project Las Quintas “Hacienda Altamira” in Canévanas, as per plans and
specifications prepared by Lopez & Associates. The project consists of the site
development of 152 of "single-family" units. Case no.05SDAZ-CET00-10363, Temporary
pump station, PR #957 Widening, and main entrance Ref : 2000-80-0279-JPU.

ARTICLE 3
DURATION OF PROJECT

The work to be performed under this Contract shall be commenced ten (10) days after the
execution of this contract provided the following conditions are met: 1) the Owner shall
have completed the closing of the interim financing and received a commitment for
permanent financing of the project with a financial institution which shall issue a letter to
the effect that: the total amount of the construction contract is included in said financing
and will be used solely for the purpose of paying the amount stipulated in the
construction contract or until notice of commencement is given by the owner.

Time is of the essence in the performance of the work referred to in this contract and the
the project shall be completed in thirty (30) months from the notice to proceed according
to the project schedule as, incorporated as Exhibit 1. It is of the essence of this
Agreement that Contractor commences deliveries of lots pads no later than the end of the
fourth (4™) month following execution of this Agreement, as per Exhibit 1 and Exhibit 2.

Thereafter and at all times, the Contractor shall maintain deliveries of 12 lot pads in
accordance with Exhibit 2. Additionally, it is of the essence of this agreement that
contractor deliver to owner water distribution offsite, sanitary force line and temporar

pump station (including AAA connections) and widening of Road PR-957, on or before

the eight (8"™) month following the execution of this Agreement. Within ten days of the
execution hereof, the contractor shall commence the work. As a penalty for any dela( ,27
the Project Schedule by the time agreed to and under the terms of this agreement, the /_\/
Contractor shall pay to the Owner: -—7* FIFTY  ($50.00) as per day’s /"’



delay in the delivery of houses in excess of the scheduled delivery set forth in Exhibit 2.

ARTICLE 4
CONTRACT SUM

4.1 The Owner shall pay the Contractor the Contract Sum in current funds for the
Contractor's performance of the Contract. The Contract Sum shall be: EIGHT MILLION
DOLLARS ($8,000,000), for the development of the site and improvements for the
construction of 152 housing units. Other than as set forth in the immediately preceding
sentence, the contract sum may only be varied pursuant to permitted changes, additions
and deductions, as provided in the Contract Documents.

4.2 The Contract Sum is based upon the following Lump Sum Prices which are described
in the Contract Documents and are hereby accepted by the Owner and Contractor:

LUMP SUM PRICE OF $ 7,507,462 for the site;
LUMP SUM PRICE OF §$ 100,000 for water distribution offsite
LUMP SUM PRICE OF $ 206,440 for sanitary force line & temporary pump station,

LUMP SUM PRICE OF $186,098 for the widening of Road PR 957, as described in
break down in Exhibit 3.

LUMP SUM PRICE as per plans and specifications of Lopez and Associates.

4.3 This Contract is a LUMP SUM PRICE Contract. The LUMP SUM UNIT PRICE
cannot be modified for any reason, including without limitation, mobilization or price

modifications due to increases in materials or labor or any related items, except for th
Article 7.2.9.

ARTICLE S
PROGRESS PAYMENTS

5.1 The Ownmer shall appoint a Supervisory Engineer who shall be charged the
administration of the Contract as described in the Contract Documents and will be t
Owner’s representative. All matters pertaining to Contract administration, incluging
without limitation the issuance of Change Orders, specified under Article 4 of AIA
Document A201-1997 and otherwise will be under the control of the Supervisory
Engineer. Progress payments shall be made based upon Applications for Payment
submitted to the Supervisory Engineer by the Contractor and Certificates for Payment
issued by the Supervisory Engineer. The Owner shall make progress payments on
account of the Contract Sum to the Contractor as provided below and elsewhere in the
Contract Documents.

5.1.1 The period covered by each Application for Payment shall be one calendar month
ending on the last day of the month, or as follows: See Attached Breakdown Exhibit 3.

5.1.2 Provided that an Application for Payment is received by the Supervisory Engineer
not later than the last day of month, the Owner shall make payment to the Contractor not
later than the 20th day of the succeeding month. If an Application for Payment is
received by the Supervisory Engineer after the applications dated fixed above, payment
shall be made by the Owner not later than 20 days after the Supervisory Engineer
receives the Application for Payment.

5.1.3 Each Application for Payment shall be based on the most recent schedule of values
submitted by the Contractor in accordance with the Contract Documents. The schedule of
values shall allocate the entire Contract Sum among the various portions of the Work.



The schedule of values shall be prepared in such form and supported by such data to
substantiate its accuracy as the Supervisory Engineer may require. This schedule, unless
objected by the Supervisory Engineer, shall be used as a basis for reviewing the
Contractor's Applications for Payment.

5.1.4 Applications for payment shall indicate the percentage of completion of each
portion of the Work as of the end of the period covered by the Applications for Payment.

5.1.5 Subject to other provisions of the Contract Documents, the amount of each progress
payment shall be computed as follows:

1. Take that portion of the Contract Sum properly allocable to completed Work as
determined by multiplying the percentage completion of each portion of the Work
by the share of the Contract Sum allocated to that portion of the Work in the
Progress Payment Breakdown Schedule for each Work listed in Section 4.2
hereof, and incorporated as Exhibit 3, less retainage of TEN percent (10 %).
Pending final determination of cost to the Owner of changes in the Work
permitted under this Agreement, amounts not in dispute shall be included as
provided in Subparagraph 7.3.8 of AIA Document A201-1997; General
Conditions even though the Contract Sum has not yet been adjusted by the
Change Order.

2. Subtract the aggregate of previous payments made by the Owner; and

3. Subtract amounts, if any for which the Supervisory Engineer has withheld or
nullified a Certificate for Payment as provided in Paragraph 9.5 of AIA Document
A201-1997.

5.1.6 The retained amounts for each Work listed in Section 4.2 hereof shall be paid by the
Owner to the Contractor after each Work has been delivered to the final Owner. The

amount to be paid as retainage to the Contractor shall be established on a per house basis
upon delivery of each unit.

5.2 FINAL PAYMENT

5.2.1 Final payment, constituting the entire unpaid balance of the Contract Suny; shall be
made by the Owner to the Contractor, after deducting charges and penalties, if any, when:

1. the Contractor has fully performed the Contract except for the Contractor's
responsibility to correct Work as provided in Subparagraph 12.2.1 of AIA
Document A201-1997, and to satisfy other requirements, if any, which extend
beyond final payment; and

2. a final Certificate for Payment has been issued by the Contractor to the
Supervisory Engineer;

3. the Contractor shall certify to Owner’s satisfaction having paid all materials,
labor, fees and related charges properly payable by Contractor with respect to the
Project and shall hold Owner harmless from any such cost or expense.

ARTICLE 6
TERMINATION OR SUSPENSION
6.1 The Contract may be terminated by the Owner or the Contractor as provided in
Article 14 of ATA Document A201-1997. 6.2 The Work may be suspended by the Owner



as provided in Section 2.31 and Article 14 of AIA Document A201-1997. The Owner
\ shall have the right to carry out the work as provided in Section 2.4.1 of and otherwise
pursuant to AIA Document A201-1997.

ARTICLE 7
MISCELLANEOUS PROVISIONS

’ 7.1 Terms used in this Agreement which are defined in AIA Document A201-1997, as
amended and attached hereto shall have the meanings designated in such document,
except that the term Architect as used in such document shall mean the Inspecting
Engineer for all matters pertaining to contract administration or other administrative,
supervisory or managerial functions, including without limitation matters pertaining to
potential conflicts or the processing or approval of permitted change orders.

7.2 The Contract Documents, which constitute the entire agreement between the Owner
and the Contractor, are listed in Article I and, except for Modifications issued after
execution of this Agreement, are enumerated as follows: (List below the Agreement, the
Conditions of the Contract (General, Supplementary, and other Conditions), the
Drawings, the Specifications, and any Addenda and accepted alternates, showing page or
sheet number in all cases and dates were applicable.)

7.2.1 This Agreement.

7.2.2 General Conditions of the Contract for Construction, AIA Document A201-1997,as
amended and attached hereto to reflect the provisions of this Agreement.

7.2.3 Drawings prepared by Lopez Associates, Exhibit 5. Specifications prepared by
Lépez Associates, Exhibits 6.

@ 7.2.4 Preliminary Sub-soil study prepared by Suelos Inc. dated January 18, 2005, Final
Subscil study prepared by Geo Consult dated February 1%. of 2006 and
Hidrologic/Hidraulic study prepared by C/A Engineering.

7.2.5 Project Schedule, Exhibit 1.House Delivery Schedule, Exhibit 2
7.2.6 Progress Payment Breakdown for the project, Exhibit 3

7.2.7 Cash Flow, Exhibit 4

7.2.8 Federal and local government permits, endorsements and requirements for the
construction of the project, as listed in Exhibit 7.

7.2.9 Supplementary Site Agreement. Exhibit 8 & Cidra Excavation Letter April 26,2006.
7.2.9 Payment & Performance Bond, Exhibit 9. Builder Risk, Exhibit 10

7.3 The municipal taxes for the Construction Permit (Arbitrios de Construccién) are not
included in the contract and will be paid directly by the Owner.

7.4 Governmental fees for connection to or improvements of utilities are not included in
the contract and will be paid directly by the Owner, except for water and electricity for
construction purposes.

7.5 Definition of Completion. Each stage of the work shall be deemed to have been
completed upon receipt by the Contractor from the Supervisory Engineer or the Owner,



of a Letter of Endorsement by the Owner or its representatives, accepting the work
performed, after due endorsement by all pertinent local and federal government agencies
which regulate construction work in Puerto Rico.

7.6.1 The Contractor shall fumish the Owner a Performance and Labor and Material
Bond in an Amount equal to one hundred percent (100%) each of the total contract price
from a Federal List Insurance Co. contracted and accepted by the owner, Exhibit 9. The
Contractor will furnish the Owner with a Public Liability Insurance with the following
limits: $1,000,000 for death or injury to persons and $1,000,000 property damage. The
Contractor is obliged to deliver to the Owner a certified copy of the Payment made to the
State Insurance Fund (Fondo del Seguro del Estado) and a copy of the policies. Builder's
Risk Insurance, Exhibit 10 will be supplied by the Contractor before construction
commenced. The Payment and Performance Bond shall contain a “Dual Obligee" rider
making such bond extensive to the Owner and the Bank providing financing. All policies
shall contain additional insured or co insurance provisions for the benefit of the Owner
and the financial institution.. Contractor shall provide a Hold Harmless policy covering
the Owner and financing institution and a 100% wage payment bond of the general
contract (CO-OBLIGEE). All Public Liability Insurance will have an Umbrella coverage
with limits of $5,000,000.

7.6.2 The Contractor shall defend and hold harmless the Owner for any and all claims
arising under DACO jurisdiction.

7.7 The term for the execution of contract will be the number of months set forth in
Article 3 from the beginning of the present contract. Holidays, Saturday, Sundays will be
included in the above mentioned term. There will be no reason, excuse or justification to

modify or change the term of the termination with the except for matters arising under
Clause 7.8.

7.8 The construction term may be extended due to rain days or other extreme weather
conditions; Any request for extension for rain days by Contractor shall be subjected to the
approval of the Soil Consultant and the Supervisory Engineer, and subject to the final
approval of the Owner. After such approvals an extension of time in the contract will be
granted. Otherwise the Contractor shall have no right to seek extensions of time for rain.

7.9 The Contractor shall not be responsible in the delay of partial or total delivery of the
project when the following circumstances occur and the Owner will not impose any
penalty for said circumstances.

a. In case of the occurrence of wind storms, hurricanes, flooding,
earthquakes or other extraordinary natural events that render the project
unsuitable for work or the occurrence of other national emergencies which
shall impede work on the Project; which unsuitability or condition shall
have been established by contractor to owner’s satisfaction.

b. General strikes or work stoppages involving industry wide labor unrest
or strikes or stoppages involving industries that produce or provide
construction supplies to the Project which impede or obstruct the receipt
of such supplies at the Project. In case of a strike due to any union dealing
with the Contractor's employees which strike is caused by Contractor's
failure or fault to comply with legal and accepted union demands and/or
requirements, then the Contractor shall not have extension in time and

penalty and liquidated damages shall be in effect as described in Article 2-
3 of this contract.

6



c. The Owner shall give a proper extension of time to the Contractor in
case that any of the possible circumstances as expressed in Article 7.13
occurs and shall not impose any penalty for said circumstances.

7.10 The contractor has studied and reviewed the plans and technical specifications of
the Work listed in Section 4.2 hereof and the physical conditions of the site, as they relate
to that portion of the Project which is to be performed by the Contractor and has found
them to be clear and free of inconsistencies. The contractor finds the plans and
specifications to be clear and sufficient and includes all of the necessary work in order to
execute and finalize the project in its experience. The price of any such modification will
be determined by applying to the market value per unit requested a 10% for expenses and
overhead and 10% for profit to the contractor and the approval by the owner.

7.11 The Contractor shall ascertain that the construction of the project shall follow and
meet all approvals issued by all municipal, local and federal government agencies, as
shown in plans and its technical specifications.

7.12 Any and all surveying work needed to construct the project shall be paid by the
Contractor at his expense.

7.13 The Contractor shall provide the Owner, at Contractor's expense, with concrete,
steel, and any other test to ascertain the appropriateness of the work performed.
Contractor shall provide 6-8 test cylinders per each 40 yards of concrete poured for
retaining walls. Cylinders will be opened as follows: two (2) at 7 days, three (3) at 28
days; one (1) at 56 days. Test results of cylinders samples shall be reviewed and approved
by the Owners structural engineer.

7.14 Warranties and Indemnities of Owner by Contractor:

The Contractor shall be liable and responsible to the Owner of the Project, and its
stockholders, officers, representatives and agents, and the ultimate purchaser of the
project and their respective successors in interest for any and all liability arising from or
relating to the Contractor's work as assumed by the Owner under the laws of the
Commonwealth of Puerto Rico or otherwise, or which exist on the part of the Owner of
the Project relating to the Contractor's work, and agrees to save and hold harmless the
Owner and its stockholders officers, representatives and agents, and their respective
successors in interest, from any and all liability by reason thereof, including, but without
limitation to, any improper work or materials, the repair and replacement of this work or
materials which may be damaged, defective or which may have to be repaired or
replaced, or which are not in accordance with the samples submitted, and the repair and
replacement of the work or material, which may be damaged by the Contractor in the
course of his work of the repair and replacement referred to in this paragraph, all for the
terms provided by the laws of the Commonwealth of Puerto Rico for such liability. The
Contractor shall be notified in writing at regular intervals of all work or materials to be
repaired and/or replaced under this paragraph. He shall proceed to carry out this work
promptly, and in no event later than two weeks after he has received notification from the
Owner. If the Contractor fails to carry out the repair and replacement of defective work or
materials within the time specified in this paragraph, the Owner may proceed to carry out
same, or arrange for its completion by others, and reserves the right to charge the
Contractor the cost thereof. Contractor declares and hereby agrees to assume toward
Owner, and its stockholders, officers, representative and agents the obligations and
responsibilities which the Owner has assumed toward home purchaser under the
Contract between the Owner and home purchaser so as they apply to the part of the work
or materials covered by this Agreement between Owner and Contractor.



7.15 Timeliness is of the essence in the performance of the work referred to in this
contract and every dispute or claim regarding this matter shall be decided by mediation or
arbitration, which will determined in the manner set forth in Section 7.20 and Section
7.21 hereof.

7.16 Compliance with Regulations:

In signing this contract, the Contractor certifies that he is familiar with all rules,
regulations of the Planning Board of Puerto Rico, the Natural Resources Department,
Labor Department, Environmental Quality Board and all other Federal, Commonwealth
and municipal authorities which may have jurisdiction over the Project and agrees that all
work shall be done in compliance with said rules, regulations and requirements, including
any changes that may be promulgated by said authorities, and shall be subject to the
inspection of the Planning Board of Puerto Rico and other governmental and/or public
authorities having jurisdiction over the Project. The Contractor shall not be responsible
for the design criteria used by the drawing prepared by Lépez Associates. In addition, all
work and materials shall comply with the requirements property, if any. Other than as
specifically set forth herein, the Contractor shall procure, pay for, at its own expense and

deliver to the Owner any and all necessary licenses and certificates in connection with his
work on the Project.

7.17 Coordination of Work:

The Contractor shall coordinate the construction and work sequence of the project
with the Owner before commencement of this work in order to facilitate the sale and
delivery of the individual housing units in accordance with the project schedule and
house delivery schedule in Exhibit 1 and Exhibit 2 and in compliance with the
requirements of the financial institution.

The Contractor shall also coordinate through the Owner and the Supervisory
Engineer its work with that of other Contractors at the Project in such a manner that the

complete Project schedule is maintained and that Contractor does not interfere with the
work of other contractors.

The Contractor shall also coordinate with the other contractor necessary vehicular
access to the project. The site Contractor shall not be responsible for maintaining, repair
and all damage cause for third party to such access. The Owner shall pay for that cost.

7.18 The Contractor shall be responsible for all the necessary reports required from the

Contractor by any local or federal governmental agency involved in the project as part of
the contract.

7.19 Special Conditions:

It is understood that the contractor has studied the plans of the project and finds
them clear, specific and recognized them independently of signing the prints; and it is
understood that this work will comply with local and federal agencies, as approved in
plans and its technical specifications.

1. Desarrollos Altamira I,Inc., shall advance payments to third parties
related to claims filed for unpaid invoices after written notice to the
subcontractor and no action takes place. This payment will be reduced

- for current certifications and/or retainage from subcontractor.

2. The contractor shall supply to the owner prior to commencement of



-

. work for its approval a list of suppliers and schedule with specification
of materials to be used in the project. All the colors in the plans
specifications must be decided by the Architects, or the Owner or its
authorized representative, as Desarrollos Altamira [, Inc,
representative.

’ 3. The contractor shall submit to the owner with the mix design of

concrete to be used and a mill certification of the resistance of
reinforcing steel.

4. The contractor shall be responsible, at his own cost, to provide security
services at the Project. '

5. The contractor shall be responsible for all of the damages caused by its
personnel or contractors equipment or/and subcontractors to the
project and specifically to the existing streets and to work performed
in relation to the Project by other contractors and, shail pay for all the
expenses related to the reposition and repair of damages so caused.

6. The Contractor will guarantee after completion of the project the
material and workmanship as required by local and federal agencies
and otherwise in accordance with local law.

7. The contractor shall furnish all temporary services and/or facilities
necessary to perform its work and all the necessary infrastructure,
including but not limited to construction water throughout the project
duration without any additional cost.

necessary mediated under provision of AIA Document A201-1997, except that the
mediation shall be carried out by the Architect. If the parties are unable to resolve their
differences through mediation before the Architect, either party may subject the matter to
arbitration. Notwithstanding the submission of any matter to mediation, the Contractor
shall continue the Work uninterruptedly, subject only to the Owner’s rights under the
Contract.

7.21. Arbitration any claim or dispute pursuant to the terms of this Agreement which is
not resolved through mediation shall be subject to arbitration undertaken under provision
of AIA Document A201-1997, except that the parties agree that they will be bound to
select the arbitrator or their respective arbitrators in the case of complex matters within
20 days of notice of arbitration. In the event that within such term an arbitrator has not
been selected or that in the case of complex matters any party has not selected his
arbitrator within such term, such arbitrator shall be selected by the American Arbitration
Association from a list of arbitrator resident within the Commonwealth of Puerto Rico.
Notwithstanding the submission of any matter to arbitration, the Contractor shall continue
the Work uninterruptedly, subject only to the Owner’s rights under the Contract.

3 7.20. Mediation any claim or dispute pursuant to the terms of this Agreement shall be if X

7.22 Causes for Delay. The Contractor shall be responsible to Owner for any delays in
the delivery of the Work and shall pay the penalties set forth in Article 3 hereof, except to
the extent that the Owner shall determine that such delay was caused by or the direct
result of the delay or untimely delivery by any other contractor of work necessary for the
Contractor to perform his Work. Any determination by the Owner in this respect may be

challenged by the Contractor and subjected to mediation or arbitration pursuant to. the
terms of this Agreement, as applicable.
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7.23 Notice of House Model Changes. In the event that the Owner shall determine to vary

. the previously indicated house model for any particular lot in the development, the
Owner shall give notice thereof to the Contractor prior to the surveyor’s plotting of the
house pad.

ARTICLE 8
' OTHER PROVISIONS

8.1 Where reference is made in this Agreement to a provision of AIA Document A201-
1997 or another Contract Document, the reference refers to provision of AIA Document
A201-1997, as amended and attached hereto and to such provisions as amended or
supplemented by other provisions of the Contract Documents.

8.2 The Owner's representative is:
Ramdn Mac-Crohon and/or its
Authorized Representative
P.O. Box 9021990
San Juan, Puerto Rico 00902-1990

8.3 The Contractor's representative is:
Israel Quintana Luciano
Managing Partner
Cidra Excavation, S.E.
P.O.Box 11218
Caparra Heights Staion
San Juan, Puerto Rico, 00922-1218

8.4 Neither the Owner's nor the Contractor's representative shall be changed without ten
days prior written notice to the other party.

ARTICLE 9

This agreement shall constitute the main and primary document between Owner and
Contractor, and will prevail among all other documents in case of contradiction or
misinterpretation. Should any other interpretations, or additional clause which may be

missing, in order to interpret or clarify this agreement, will refer to AIA Document A201-
1997, as its supplementary document.

This Agreement entered into as of the 22 day of n Ej(f 2006.

OWNER B CONTRACTOR
DEWLLOS ALTAMIRA LINC. CIDRA EXCAVATION, S.E.
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Clean Water Act Jurisdiction
Following the U.S. Supreme Court’s Decision
. in
Rapanos v. United States & Carabell v. United States

This memorandum' provides guidance to EPA regions and U.S. Army Corps of
Engineers [“Corps”] districts implementing the Supreme Court’s decision in the
consolidated cases Rapanos v. United States and Carabell v. United States” (herein
referred to simply as “Rapanos’) which address the jurisdiction over waters of the United
States under the Clean Water Act.’> The chart below summarizes the key points contained
in this memorandum. This reference tool is not a substitute for the more complete
discussion of issues and guidance furnished throughout the memorandum.

Summary of Key Points

The agencies will assert jurisdiction over the following waters:
e Traditional navigable waters
¢  Wetlands adjacent to traditional navigable waters
¢ Non-navigable tributaries of traditional navigable waters that are relatively
permanent where the tributaries typically flow year-round or have continuous
flow at least seasonally (e.g., typically three months)
e  Wetlands that directly abut such tributaries

The agencies will decide jurisdiction over the following waters based on a fact-specific
analysis to determine whether they have a significant nexus with a traditional navigable
water:
o Non-navigable tributaries that are not relatively permanent
¢  Wetlands adjacent to non-navigable tributaries that are not relatively permanent
e  Wetlands adjacent to but that do not directly abut a relatively permanent non-
navigable tributary

The agencies generally will not assert jurisdiction over the following features:
e Swales or erosional features (e.g., gullies, small washes characterized by low
volume, infrequent, or short duration flow)
* Ditches (including roadside ditches) excavated wholly in and draining only
uplands and that do not carry a relatively permanent flow of water

The agencies will apply the significant nexus standard as follows:

o A significant nexus analysis will assess the flow characteristics and functions of
the tributary itself and the functions performed by all wetlands adjacent to the
tributary to determine if they significantly affect the chemical, physical and
biological integrity of downstream traditional navigable waters

e Significant nexus includes consideration of hydrologic and ecologic factors

' This guidance incorporates revisions to the EPA/Army Memorandum originally issued on June 6, 2007,
after careful consideration of public comments received and based on the agencies’ experience in

implementing the Rapanos decision.
2 126 8. Ct. 2208 (2006).
3 33 U.S.C. §1251 et seq.

December 02, 2008 Clean Water Act Jurisdiction

RX- Cilte 13



Background

Congress enacted the Clean Water Act (“CWA” or “the Act”) “to restore and
maintain the chemical, physical, and biological integrity of the Nation's waters.”” One of
the mechanisms adopted by Congress to achieve that purpose is a prohibition on the
discharge of any pollutants, including dredged or fill material, into “navigable waters”
except in compliance with other specified sections of the Act.’> In most cases, this means
compliance with a permit issued pursuant to CWA §402 or §404. The Act defines the
term “discharge of a pollutant” as “any addition of any pollutant to navigable waters from
any point source[,]”® and provides that “[t]he term ‘navigable waters’ means the waters of
the United States, including the territorial seas[,].”’

In Rapanos, the Supreme Court addressed where the Federal government can
apply the Clean Water Act, specifically by determining whether a wetland or tributary is
a “water of the United States.” The justices issued five separate opinions in Rapanos
(one plurality opinion, two concurring opinions, and two dissenting opinions), with no
single opinion commanding a majority of the Court.

The Rapanos Decision

Four justices, in a plurality opinion authored by Justice Scalia, rejected the
argument that the term “waters of the United States™ is limited to only those waters that
are navigable in the traditional sense and their abutting wetlands.®  However, the
plurality concluded that the agencies’ regulatory authority should extend only to
“relatively permanent, standing or continuously flowing bodies of water” connected to
traditional navigable waters, and to “wetlands with a continuous surface connection to”
such relatively permanent waters.”

Justice Kennedy did not join the plurality’s opinion but instead authored an
opinion concurring in the judgment vacating and remanding the cases to the Sixth Circuit
Court of Appeals.'® Justice Kennedy agreed with the plurality that the statutory term
“waters of the United States” extends beyond water bodies that are traditionally
considered navigable.!' Justice Kennedy, however, found the plurality’s interpretation of
the scope of the CWA to be “inconsistent with the Act’s text, structure, and purpose[,]”
and he instead presented a different standard for evaluating CWA jurisdiction over
wetlands and other water bodies.'? Justice Kennedy concluded that wetlands are “waters

33 US.C. § 1251(a).

33 US.C. § 1311(a), §1362(12)(A).

33 U.S.C. § 1362(12)(A)

33 US.C. § 1362(7). See also 33 C.F.R. § 328.3(a) and 40 C.F.R. § 230.3(s).

1d. at 2220.

Id. at 2225-27.

1 Id. at 2236-52. While Justice Kennedy concurred in the Court’s decision to vacate and remand the
cases to the Sixth Circuit, his basis for remand was limited to the question of “whether the specific
wetlands at issue possess a significant nexus with navigable waters.” 126 S. Ct. at 2252. In contrast, the
plurality remanded the cases to determine both “whether the ditches and drains near each wetland are

(13}

[-RE- N T

‘waters,”” and “whether the wetlands in question are ‘adjacent’ to these ‘waters’ in the sense of possessing
a continuous surface connection....” Id. at 2235.

"' Id. at 2241.

2 Id. at 2246.
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of the United States” “if the wetlands, either alone or in combination with similarly
situated lands in the region, significantly affect the chemical, physical, and biological
integrity of other covered waters more readily understood as ‘navigable.” When, in
contrast, wetlands’ effects on water quality are speculative or insubstantial, they fall
outside the zone fairly encompassed by the statutory term ‘navigable waters.””’!?

Four justices, in a dissenting opinion authored by Justice Stevens, concluded that
EPA’s and the Corps’ interpretation of “waters of the United States” was a reasonable
interpretation of the Clean Water Act."*

When there is no majority opinion in a Supreme Court case, controlling legal
principles may be derived from those principles espoused by five or more justices.'’
Thus, regulatory jurisdiction under the CWA exists over a water body if either the
plurality’s or Justice Kennedy’s standard is satisfied.'® Since Rapanos, the United States
has filed pleadings in a number of cases interpreting the decision in this manner.

The agencies are issuing this memorandum in recognition of the fact that EPA
regions and Corps districts need guidance to ensure that jurisdictional determinations,
permitting actions, and other relevant actions are consistent with the decision and
supported by the administrative record. Therefore, the agencies have evaluated the
Rapanos opinions to identify those waters that are subject to CWA jurisdiction under the
reasoning of a majority of the justices. This approach is appropriate for a guidance
document. The agencies will continue to monitor implementation of the Rapanos decision
in the field and recognize that further consideration of jurisdictional issues, including
clarification and definition of key terminology, may be appropriate in the future, either
through issuance of additional guidance or through rulemaking.

1 1d. at 2248. Chief Justice Roberts wrote a separate concurring opinion explaining his agreement with
the plurality. See 126 S. Ct. at 2235-36.

' Id. at 2252-65. Justice Breyer wrote a separate dissenting opinion explaining his agreement with Justice
Stevens’ dissent. See 126 S. Ct. at 2266.

1 See Marks v. United States, 430 U.S. 188, 193-94 (1977); Waters v. Churchill, 511 U.S. 661, 685 (1994)
(Souter, J., concurring) (analyzing the points of agreement between plurality, concurring, and dissenting
opinions to identify the legal “test ... that lower courts should apply,” under_Marks, as the holding of the
Court); cf. League of United Latin American Citizens v. Perry, 126 S, Ct. 2594, 2607 (2006) (analyzing
concurring and dissenting opinions in a prior case to identify a legal conclusion of a majority of the Court);
Alexander v. Sandoval, 532 U.S. 275, 281-282 (2001) (same).

'8 126 S. Ct. at 2265 (Stevens, J., dissenting) (“Given that all four justices who have joined this opinion
would uphold the Corps’ jurisdiction in both of these cases — and in all other cases in which either the
plurality’s or Justice Kennedy’s test is satisfied — on remand each of the judgments should be reinstated if
either of those tests is met.”) (emphasis in original). The agencies recognize that the Eleventh Circuit, in
United States v. McWane, Inc.. et al., 505 F.3d 1208 (11" Cir. 2007), has concluded that the Kennedy
standard is the sole method of determining CWA jurisdiction in that Circuit. The Supreme Court denied
the government’s petition for a writ of certiorari on December 1, 2008.
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Agency Guidance'’

To ensure that jurisdictional determinations, administrative enforcement actions,
and other relevant agency actions are consistent with the Rapanos decision, the agencies
in this guidance address which waters are subject to CWA § 404 jurisdiction.'®
Specifically, this guidance identifies those waters over which the agencies will assert
jurisdiction categorically and on a case-by-case basis, based on the reasoning of the
Rapanos opinions.'”” EPA and the Corps will continually assess and review the
application of this guidance to ensure nationwide consistency, reliability, and
predictability in our administration of the statute.

1. Traditional Navigable Waters (i.e.,“(a)(1) Waters”) and Their Adjacent Wetlands

Key Points

¢  The agencies will assert jurisdiction over traditional navigable waters, which
includes all the waters described in 33 C.F.R. § 328.3(a)(1), and 40 C.F.R. §230.3
(s)(D).

¢ The agencies will assert jurisdiction over wetlands adjacent to traditional
navigable waters, including over adjacent wetlands that do not have a continuous
surface connection to traditional navigable waters,

EPA and the Corps will continue to assert jurisdiction over “[a]ll waters which are
currently used, or were used in the past, or may be susceptible to use in interstate or

"7 The CWA provisions and regulations described in this document contain legally binding requirements.
This guidance does not substitute for those provisions or regulations, nor is it a regulation itself. It does not
impose legally binding requirements on EPA, the Corps, or the regulated community, and may not apply to
a particular situation depending on the circumstances. Any decisions regarding a particular water will be
based on the applicable statutes, regulations, and case law. Therefore, interested persons are free to raise
questions about the appropriateness of the application of this guidance to a particular situation, and EPA
and/or the Corps will consider whether or not the recommendations or interpretations of this guidance are
ai)propriate in that situation based on the statutes, regulations, and case law.

'* This guidance focuses only on those provisions of the agencies’ regulations at issue in

Rapanos -- 33 C.F.R. §§ 328.3(a)(1), (a)(5), and (a)(7); 40 C.F.R. §§ 230.3(s)}(1), (s)(5), and (s)(7). This
guidance does not address or affect other subparts of the agencies’ regulations, or response authorities,
relevant to the scope of jurisdiction under the CWA. In addition, because this guidance is issued by both
the Corps and EPA, which jointly administer CWA § 404, it does not discuss other provisions of the CWA,
including §§ 311 and 402, that differ in certain respects from § 404 but share the definition of “waters of
the United States.” Indeed, the plurality opinion in Rapanos noted that ... there is no reason to suppose
that our construction today significantly affects the enforcement of §1342 ,.. The Act does not forbid the
‘addition of any pollutant directly to navigable waters from any point source,’ but rather the ‘addition of
any pollutant fo navigable waters.”” (emphasis in original) 126 S. Ct. 2208, 2227. EPA is considering
whether to provide additional guidance on these and other provisions of the CW A that may be affected by
the Rapanos decision.

' In 2001, the Supreme Court held that use of “isolated” non-navigable intrastate waters by migratory
birds was not by itself a sufficient basis for the exercise of federal regulatory jurisdiction under the CWA.
See Solid Waste Agency of Northern Cook County (SWANCC) v. U.S. Army Corps of Engineers, 531
U.S. 159 (2001). This guidance does not address SWANCC, nor does it affect the Joint Memorandum
regarding that decision issued by the General Counsels of EPA and the Department of the Army on January
10, 2003. See 68 Fed. Reg. 1991, 1995 (Jan. 15, 2003).
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foreign commerce, including all waters which are subject to the ebb and flow of the
tide.”*® These waters are referred to in this guidance as traditional navigable waters.

The agencies will also continue to assert jurisdiction over wetlands “adjacent” to
traditional navigable waters as defined in the agencies’ regulations. Under EPA and
Corps regulations and as used in this guidance, “adjacent” means “bordering, contiguous,
or neighboring.” Finding a continuous surface connection is not required to establish
adjacency under this definition. The Rapanos decision does not affect the scope of
jurisdiction over wetlands that are adjacent to traditional navigable waters because at
least five justices agreed that such wetlands are “waters of the United States.”?'

The regulations define “adjacent” as follows: “The term adjacent means
bordering, contiguous, or neighboring. Wetlands separated from other waters of the
United States by man-made dikes or barriers, natural river berms, beach dunes and the
like are ‘adjacent wetlands.”** Under this definition, the agencies consider wetlands
adjacent if one of following three criteria is satisfied. First, there is an unbroken surface
or shallow sub-surface connection to jurisdictional waters. This hydrologic connection
may be intermittent. Second, they are physically separated from jurisdictional waters by
man-made dikes or barriers, natural river berms, beach dunes, and the like. Or third, their
proximity to a jurisdictional water is reasonably close, supporting the science-based

X 33 C.F.R. § 328.3(a)(1); 40 C.F.R. § 230.3(s)(1). The “(a)(1)” waters include all of the “navigable
waters of the United States,” defined in 33 C.F.R. Part 329 and by numerous decisions of the federal
courts, plus all other waters that are navigable-in-fact (e.g., the Great Salt Lake, UT and Lake Minnetonka
MN). For purposes of CWA jurisdiction and this guidance, waters will be considered traditional navigable
waters if:
*  They arc subject to Section 9 or 10 of the Rivers and Harbors Act, or
¢ A federal court has determined that the water body is navigable-in-fact under federal law, or
*  They are waters currently being used for commercial navigation, including commercial water-
bome recreation (e.g., boat rentals, guided fishing trips, water ski tournaments, etc.), or
*  They have historically been uscd for commercial navigation, including commercial water-borne
recrcation; or
*  They are susceptible to being used in the future for commercial navigation, including commercial
water-borne recreation. Susceptibility for future use may be determined by examining a number
of factors, including the physical characteristics and capacity of the watcr (e.g., size, depth, and
flow velocity, etc.) to be used in commercial navigation, including commercial recreational
navigation, and the likclihood of future commercial navigation or commercial water-borne
recreation. Evidence of future commercial navigation use, including commercial water-borne
recreation (c.g., dcvelopment plans, plans for water dependent events, etc.), must be clearly
documented. Susceptibility to future commercial navigation, including commercial water-borne
recreation, will not be supported when the evidence is insubstantial or speculative. Use of average
flow statistics may not accurately represent streams with “flashy” flow characteristics. In such
circumstances, daily gage data is more representative of flow characteristics.
2 Id. at 2248 (Justice Kennedy, concurring) (“As applied to wetlands adjacent to navigable-in-fact waters,
the Corps’ conclusive standard for jurisdiction rests upon a reasonable inference of ecologic
interconnection, and the assertion of jurisdiction for those wetlands is sustainable under the Act by showing
adjacency alone.”).
233 C.F.R. § 328.3(c).
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inference that such wetlands have an ecological interconnection with jurisdictional
waters.”> Because of the scientific basis for this inference, determining whether a
wetland is reasonably close to a jurisdictional water does not generally require a case-
specific demonstration of an ecologic interconnection. In the case of a jurisdictional
water and a reasonably close wetland, such implied ecological interconnectivity is neither
speculative nor insubstantial. For example, species, such as amphibians or anadramous
and catadramous fish, move between such waters for spawning and their life stage
requirements. Migratory species, however, shall not be used to support an ecologic
interconnection. In assessing whether a wetland is reasonably close to a jurisdictional
water, the proximity of the wetland (including all parts of a single wetland that has been
divided by road crossings, ditches, berms, etc.) in question will be evaluated and shall not
be evaluated together with other wetlands in the area.

2. Relatively Permanent Non-navigable Tributaries of Traditional Navigable Waters
and Wetlands with a Continuous Surface Connection with Such Tributaries

Key Points

¢ The agencies will assert jurisdiction over non-navigable tributaries of traditional
navigable waters that are relatively permanent where the tributaries typically
flow year-round or have continuous flow at least seasonally (e.g., typically three
months).

e The agencies will assert jurisdiction over those adjacent wetlands that have a
continuous surface connection to such tributaries (e.g., they are not separated by
uplands, a berm, dike, or similar feature.)

A non-navigable tributary**of a traditional navigable water is a non-navigable
water body whose waters flow into a traditional navigable water either directly or
indirectly by means of other tributaries. Both the plurality opinion and the dissent would
uphold CWA jurisdiction over non-navigable tributaries that are “relatively permanent” —
waters that typically (e.g., except due to drought) flow year-round or waters that have a

3 See e.g., United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 134 (1985) (“...the Corps’
ecological judgment about the relationship between waters and their adjacent wetlands provides an
adequate basis for a legal judgment that adjacent wetlands may be defined as waters under the Act.”).

#A tributary includes natural, man-altered, or man-made water bodies that carry flow directly or indirectly
into a traditional navigable water. Furthermore, a tributary, for the purposes of this guidance, is the entire
reach of the stream that is of the same order (i.e., from the point of confluence, where two lower order
streams meet to form the tributary, downstream to the point such tributary enters a higher order stream).
The flow characteristics of a particular tributary generally will be evaluated at the farthest downstream limit
of such tributary (i.e., the point the tributary enters a higher order stream). However, for purposes of
determining whether the tributary is relatively permanent, where data indicates the flow regime at the
downstream limit is not representative of the entire tributary (as described above ) (e.g., where data
indicates the tributary is relatively permanent at its downstream limit but not for the majority of its length,
or vice versa), the flow regime that best characterizes the entire tributary should be used. A primary factor
in making this determination is the relative lengths of segments with differing flow regimes. It is
reasonable for the agencics to treat the entire tributary in light of the Supreme Court's observation that the
phrase "navigable waters" gencrally refers to "rivers, streams, and other hydrographic features." 126 S. Ct.
at 2222 (Justice Scalia, quoting Riverside Bayview, 474 U.S. at 131). The entire reach of a stream is a
reasonably identifiable hydrographic feature. The agencies will also use this characterization of tributary
when applying the significant nexus standard under Section 3 of this guidance.
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continuous flow at least seasonally (e.g., typically three months).”® Justice Scalia
emphasizes that relatively permanent waters do not include tributaries “whose flow is
‘coming and going at intervals ... broken, fitful.”*® Therefore, “relatively permanent’
waters do not include ephemeral tributaries which flow only in response to precipitation
and intermittent streams which do not typically flow year-round or have continuous flow
at least seasonally. However, CWA jurisdiction over these waters will be evaluated under
the significant nexus standard described below. The agencies will assert jurisdiction over
relatively permanent non-navigable tributaries of traditional navigable waters without a
legal obligation to make a significant nexus finding.

In addition, the agencies will assert jurisdiction over those adjacent wetlands that have a
continuous surface connection with a relatively permanent, non-navigable tributary,
without the legal obligation to make a significant nexus finding. As explained above, the
plurality opinion and the dissent agree that such wetlands are jurisdictional.”” The
plurality opinion indicates that “continuous surface connection” is a “physical connection
requirement.”*®  Therefore, a continuous surface connection exists between a wetland
and a relatively permanent tributary where the wetland directly abuts the tributary (e.g.,
they are not separated by uplands, a berm, dike, or similar feature).”’

% See 126 S. Ct. at 2221 n. 5 (Justice Scalia, plurality opinion) (explaining that “relatively permanent”

does not necessarily exclude waters “that might dry up in extraordinary circumstances such as drought” or
“seasonal rivers, which contain continuous flow during some months of the year but no flow during dry
months™).

% 1d. (internal citations omitted)

7 1d. at2226-27 (Justice Scalia, plurality opinion).

2 Id. at 2232 n.13 (referring to “our physical-connection requirement” and later stating that Riverside
Bayview does not reject “the physical-connection requirement™) and 2234 (“Wetlands are ‘waters of the
United States’ if they bear the ‘significant nexus’ of physical connection, which makes them as a practical
matter indistinguishable from waters of the United States.””) (empbhasis in original). See also 126 S. Ct. at
2230 (“adjacent” means “physically abutting™) and 2229 (citing to Riverside Bayview as “‘confirm[ing] that
the scope of ambiguity of ‘the waters of the United States’ is determined by a wetland’s physical
connection to covered waters...”) (emphasis in original). A continuous surface connection does not require
surface water to be continuously present between the wetland and the tributary. 33 C.F.R. § 328.3(b) and
40 C.F.R. § 232.2 (defining wetlands as “those areas that are inundated or saturated by surface or ground
water at a frequency and duration sufficient to support ... a prevalence of vegetation typically adapted for
life in saturated soil conditions™).

# While all wetlands that meet the agencies’ definitions are considcred adjacent wetlands, only those
adjacent wetlands that have a continuous surface connection because they directly abut the tributary (e.g.,
they are not separated by uplands, a berm, dike, or similar feature) are considered jurisdictional under the
plurality standard.
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3. Certain Adjacent Wetlands and Non-navigable Tributaries That Are Not Relatively
Permanent

Key Points

¢  The agencies will assert jurisdiction over non-navigable, not relatively permanent
tributaries and their adjacent wetlands where such tributaries and wetlands have
a significant nexus to a traditional navigable water.
®  Asignificant nexus analysis will assess the flow characteristics and functions of
the tributary itself and the functions performed by any wetlands adjacent to the
tributary to determine if they significantly affect the chemical, physical and
biological integrity of downstream traditional navigable waters.
e  “Similarly situated” wetlands include all wetlands adjacent to the same tributary.
* Significant nexus includes consideration of hydrologic factors including the
following:
- volume, duration, and frequency of flow, including consideration of
certain physical characteristics of the tributary
- proximity to the traditional navigable water
- size of the watershed
- average annual rainfall
- average annual winter snow pack
e Significant nexus also includes consideration of ecologic factors including the
following:
- potential of tributaries to carry pollutants and flood waters to traditional
navigable waters
- provision of aquatic habitat that supports a traditional navigable water
- potential of wetlands to trap and filter pollutants or store flood waters
- maintenance of water quality in traditional navigable waters
e The following geographic features generally are not jurisdictional waters:
- swales or erosional features (e.g. gullies, small washes characterized by
low volume, infrequent, or short duration flow)
- ditches (including roadside ditches) excavated wholly in and draining
only uplands and that do not carry a relatively permanent flow of water

P

The agencies will assert jurisdiction over the following types of waters when they
have a significant nexus with a traditional navigable water: (1) non-navigable tributaries
that are not relatively permanent,’ (2) wetlands adjacent to non-navigable tributaries that
are not relatively permanent, and (3) wetlands adjacent to, but not directly abutting, a
relatively permanent tributary (e.g., separated from it by uplands, a berm, dike or similar
feature).“ As described below, the agencies will assess the flow characteristics and
functions of the tributary itself, together with the functions performed by any wetlands
adjacent to that tributary, to determine whether collectively they have a significant nexus
with traditional navigable waters.

% For simplicity, the term “tributary” when used alone in this section refers to non-navigable tributaries
that are not relatively permanent.

' As described in Section 2 of this guidance, the agencies will assert jurisdiction, without the need for a
significant nexus finding, over all wetlands that are both adjacent and have a continuous surface connection
to relatively permanent tributaries. See pp. 6-7, supra.
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The agencies’ assertion of jurisdiction over non-navigable tributaries and adjacent
wetlands that have a significant nexus to traditional navigable waters is supported by five
justices. Justice Kennedy applied the significant nexus standard to the wetlands at issue
in Rapanos and Carabell: “[W]etlands possess the requisite nexus, and thus come within
the statutory phrase ‘navigable waters,” if the wetlands, either alone or in combination
with similarly situated lands in the region, significantly affect the chemical, physical, and
biological integrity of other covered waters more readily understood as ‘navigable.”*
While Justice Kennedy’s opinion discusses the significant nexus standard primarily in the
context of wetlands adjacent to non-navigable tributaries,”® his opinion also addresses
Clean Water Act jurisdiction over tributaries themselves. Justice Kennedy states that,
based on the Supreme Court’s decisions in Riverside Bayview and SWANCC, “the
connection between a non-navigable water or wetland may be so close, or potentially so
close, that the Corps may deem the water or wetland a ‘navigable water’ under the Act.
... Absent a significant nexus, jurisdiction under the Act is lacking."34 Thus, Justice
Kennedy would limit jurisdiction to those waters that have a significant nexus with
traditional navigable waters, although his opinion focuses on the specific factors and
functions the agencies should consider in evaluating significant nexus for adjacent
wetlands, rather than for tributaries.

In considering how to apply the significant nexus standard, the agencies have
focused on the integral relationship between the ecological characteristics of tributaries
and those of their adjacent wetlands, which determines in part their contribution to
restoring and maintaining the chemical, physical and biological integrity of the Nation’s
traditional navigable waters. The ecological relationship between tributaries and their
adjacent wetlands is well documented in the scientific literature and reflects their physical
proximity as well as shared hydrological and biological characteristics. The flow
parameters and ecological functions that Justice Kennedy describes as most relevant to an
evaluation of significant nexus result from the ecological inter-relationship between
tributaries and their adjacent wetlands. For example, the duration, frequency, and volume
of flow in a tributary, and subsequently the flow in downstream navigable waters, is
directly affected by the presence of adjacent wetlands that hold floodwaters, intercept
sheet flow from uplands, and then release waters to tributaries in a more even and
constant manner. Wetlands may also help to maintain more consistent water temperature
in tributaries, which is important for some aquatic species. Adjacent wetlands trap and
hold pollutants that may otherwise reach tributaries (and downstream navigable waters)
including sediments, chemicals, and other pollutants. Tributaries and their adjacent
wetlands provide habitat (e.g., feeding, nesting, spawning, or rearing young) for many
aquatic species that also live in traditional navigable waters.

2 1d. at 2248. When applying the significant nexus standard to tributaries and wetlands, it is important to

apply it within the limits of jurisdiction articulated in SWANCC. Justice Kennedy cites SWANCC with
approval and asserts that the significant nexus standard, rather than being articulated for the first time in
Rapanos, was established in SWANCC. 126 S. Ct. at 2246 (describing SWANCC as “interpreting the Act
to require a significant nexus with navigable waters™). It is clear, therefore, that Justice Kennedy did not
intend for the significant nexus standard to be applied in a manner that would result in assertion of
jurisdiction over waters that he and the other justices determined were not jurisdictional in SWANCC.
Nothing in this guidance should be interpreted as providing authority to assert jurisdiction over waters
deemed non-jurisdictional by SWANCC.

¥ 126 8. Ct. at 2247-50.

3% 1d. at 2241 (emphasis added).
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When performing a significant nexus analysis,* the first step is to determine if the
tributary has any adjacent wetlands. Where a tributary has no adjacent wetlands, the
agencies will consider the flow characteristics and functions of only the tributary itself in
determining whether such tributary has a significant effect on the chemical, physical and
biological integrity of downstream traditional navigable waters. A tributary, as
characterized in Section 2 above, is the entire reach of the stream that is of the same order
(i.e., from the point of confluence, where two lower order streams meet to form the
tributary, downstream to the point such tributary enters a higher order stream). For
purposes of demonstrating a connection to traditional navigable waters, it is appropriate
and reasonable to assess the flow characteristics of the tributary at the point at which
water is in fact being contributed to a higher order tributary or to a traditional navigable
water. If the tributary has adjacent wetlands, the significant nexus evaluation needs to
recognize the ecological relationship between tributaries and their adjacent wetlands, and
their closely linked role in protecting the chemical, physical, and biological integrity of
downstream traditional navigable waters.

Therefore, the agencies will consider the flow and functions of the tributary
together with the functions performed by all the wetlands adjacent to that tributary in
evaluating whether a significant nexus is present. Similarly, where evaluating significant
nexus for an adjacent wetland, the agencies will consider the flow characteristics and
functions performed by the tributary to which the wetland is adjacent along with the
functions performed by the wetland and all other wetlands adjacent to that tributary. This
approach reflects the agencies’ interpretation of Justice Kennedy’s term ‘“similarly
situated” to include all wetlands adjacent to the same tributary. Where it is determined
that a tributary and its adjacent wetlands collectively have a significant nexus with
traditional navigable waters, the tributary and all of its adjacent wetlands are
jurisdictional. Application of the significant nexus standard in this way is reasonable
because of its strong scientific foundation — that is, the integral ecological relationship
between a tributary and its adjacent wetlands. Interpreting the phrase “similarly situated”
to include all wetlands adjacent to the same tributary is reasonable because such wetlands
are physically located in a like manner (i.e., lying adjacent to the same tributary).

Principal considerations when evaluating significant nexus include the volume,
duration, and frequency of the flow of water in the tributary and the proximity of the
tributary to a traditional navigable water. In addition to any available hydrologic
information (e.g., gauge data, flood predictions, historic records of water flow, statistical
data, personal observations/records, etc.), the agencies may reasonably consider certain
physical characteristics of the tributary to characterize its flow, and thus help to inform
the determination of whether or not a significant nexus is present between the tributary
and downstream traditional navigable waters. Physical indicators of flow may include
the presence and characteristics of a reliable ordinary high water mark (OHWM) with a
channel defined by bed and banks.*® Other physical indicators of flow may include

% In discussing the significant nexus standard, Justice Kennedy stated: “The required nexus must be
assessed in terms of the statute’s goals and purposes. Congress enacted the [CWA] to ‘restore and maintain
the chemical, physical, and biological integrity of the Nation’s waters’ ...” 126 S. Ct. at 2248. Consistent
with Justice Kennedy's instruction, EPA and the Corps will apply the significant nexus standard in a
manner that restores and maintains any of thcse three attributes of traditional navigable waters.

% See 33 C.F.R. § 328.3(¢). The OHWM also serves to define the lateral limit of jurisdiction in a non-
navigable tributary where there are no adjacent wetlands. See 33 C.F.R. § 328.4(c). While EPA regions
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shelving, wracking, water staining, sediment sorting, and scour.>’ Consideration will also
be given to certain relevant contextual factors that directly influence the hydrology of
tributaries including the size of the tributary’s watershed, average annual rainfall, average
annual winter snow pack, slope, and channel dimensions.

In addition, thc agencies will consider other relevant factors, including the
functions performed by the tributary together with the functions performed by any
adjacent wetlands. One such factor is the extent to which the tributary and adjacent
wetlands have the capacity to carry pollutants (e.g., petroleum wastes, toxic wastes,
sediment) or flood waters to traditional navigable waters, or to reduce the amount of
pollutants or flood waters that would otherwise enter traditional navigable waters.® The
agencies will also evaluate ecological functions performed by the tributary and any
adjacent wetlands which affect downstream traditional navigable waters, such as the
capacity to transfer nutrients and organic carbon vital to support downstream foodwebs
(e.g., macroinvertebrates present in headwater streams convert carbon in leaf litter
making it available to species downstream), habitat services such as providing spawning
areas for recreationally or commercially important species in downstream waters, and the
extent to which the tributary and adjacent wetlands perform functions related to
maintenance of downstream water quality such as sediment trapping.

After assessing the flow characteristics and functions of the tributary and its
adjacent wetlands, the agencies will evaluate whether the tributary and its adjacent
wetlands are likely to have an effect that is more than speculative or insubstantial on the
chemical, physical, and biological integrity of a traditional navigable water. As the
distance from the tributary to the navigable water increases, it will become increasingly
important to document whether the tributary and its adjacent wetlands have a significant
nexus rather than a speculative or insubstantial nexus with a traditional navigable water.

Accordingly, Corps districts and EPA regions shall document in the
administrative record the available information regarding whether a tributary and its
adjacent wetlands have a significant nexus with a traditional navigable water, including
the physical indicators of flow in a particular case and available information regarding
the functions of the tributary and any adjacent wetlands. The agencies will explain their
basis for concluding whether or not the tributary and its adjacent wetlands, when
considered together, have a more than speculative or insubstantial effect on the chemical,
physical, and biological integrity of a traditional navigable water.

Swales or erosional features (e.g., gullies, small washes characterized by low
volume, infrequent, or short duration flow) are generally not waters of the United States

and Corps districts must exercise judgment to identify the OHWM on a casc-by-case basis, the Corps’
regulations identify the factors to be applied. These regulations have recently been further explaincd in
Regulatory Guidance Letter (RGL) 05-05 (Dec. 7, 2005). The agencies will apply the regulations and the
RGL and take other steps as needed to ensure that the OHWM identification factors are applied
consistently nationwide.

7 See Justice Kennedy's discussion of “physical characteristics,” 126 S. Ct. at 2248-2249.

® See, generally, 126 S. Ct. at 2248-53; see also 126 S. Ct. at 2249 (“Just as control over the non-
navigable parts of a river may be essential or desirable in the interests of the navigable portions, so may the
key to flood control on a navigable stream be found in whole or in part in flood control on its
tributaries....”) (citing to Oklahoma ex rel. Phillips v. Guy F. Atkinson Co., 313 U.S. 508, 524-25(1941)).

December 02, 2008 11 Clean Water Act Jurisdiction



because they are not tributaries or they do not have a significant nexus to downstream
traditional navigable waters. In addition, ditches (including roadside ditches) excavated
wholly in and draining only uplands and that do not carry a relatively permanent flow of
water are generally not waters of the United States because they are not tributaries or they
do not have a significant nexus to downstream traditional navigable waters.”®> Even
when not jurisdictional waters subject to CWA §404, these geographic features (e.g.,
swales, ditches) may still contribute to a surface hydrologic connection between an
adjacent wetland and a traditional navigable water. In addition, these geographic features
may function as point sources (i.e., “discernible, confined, and discrete conveyances”™),
such that discharges of pollutants to other waters through these features could be subject
to other CWA regulations (e.g., CWA §§ 311 and 402).*

Certain ephemeral waters in the arid west are distinguishable from the geographic
features described above where such ephemeral waters are tributaries and they have a
significant nexus to downstream traditional navigable waters. For example, in some cases
these ephemeral tributaries may serve as a transitional area between the upland
environment and the traditional navigable waters. During and following precipitation
events, ephemeral tributaries collect and transport water and sometimes sediment from
the upper reaches of the landscape downstream to the traditional navigable waters. These
ephemeral tributaries may provide habitat for wildlife and aquatic organisms in
downstream traditional navigable waters. These biological and physical processes may
further support nutrient cycling, sediment retention and transport, pollutant trapping and
filtration, and improvement of water quality, functions that may significantly affect the
chemical, physical, and biological integrity of downstream traditional navigable waters.

Documentation

As described above, the agencies will assert CWA jurisdiction over the following
waters without the legal obligation to make a significant nexus determination: traditional
navigable waters and wetlands adjacent thereto, non-navigable tributaries that are
relatively permanent waters, and wetlands with a continuous surface connection with
such tributaries. The agencies will also decide CWA jurisdiction over other non-
navigable tributaries and over other wetlands adjacent to non-navigable tributaries based
on a fact-specific analysis to determine whether they have a significant nexus with
traditional navigable waters. For purposes of CWA §404 determinations by the Corps,
the Corps and EPA are developing a revised form to be used by field regulators for
documenting the assertion or declination of CW A jurisdiction.

Corps districts and EPA regions will ensure that the information in the record
adequately supports any jurisdictional determination. The record shall, to the maximum
extent practicable, explain the rationale for the determination, disclose the data and
information relied upon, and, if applicable, explain what data or information received
greater or lesser weight, and what professional judgment or assumptions were used in
reaching the determination. The Corps districts and EPA regions will also demonstrate
and document in the record that a particular water either fits within a class identified
above as not requiring a significant nexus determination, or that the water has a

¥ See 51 Fed. Reg. 41206, 41217 (Nov. 13, 1986).
33 U.8.C. § 1362(14).
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significant nexus with a traditional navigable water. As a matter of policy, Corps districts
and EPA regions will include in the record any available information that documents the
existence of a significant nexus between a relatively permanent tributary that is not
perennial (and its adjacent wetlands if any) and a traditional navigable water, even though
a significant nexus finding is not required as a matter of law.

All pertinent documentation and analyses for a given jurisdictional determination
(including the revised form) shall be adequately reflected in the record and clearly
demonstrate the basis for asserting or declining CWA jurisdiction. 4 Maps, aerial
photography, soil surveys, watershed studies, local development plans, literature
citations, and references from studies pertinent to the parameters being reviewed are
examples of information that will assist staff in completing accurate jurisdictional
determinations. The level of documentation may vary among projects. For example,
jurisdictional determinations for complex projects may require additional documentation
by the project manager.

TEHM e G Roseretin,g,

Benjamin H. Grumbles John Paul Woodley, Jr.
Assistant Administrator for Water Assistant Secretary of the Army
U.S. Environmental Protection Agency (Civil Works)

Department of the Army

4! For jurisdictional determinations and permitting decisions, such information shall be posted on the
appropriatc Corps website for public and interagency information.
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