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Honorable Elyana Sutin. Regional Judicial Officer (§RC)
ULS. Environmental Protection Agency. Region VIII
1395 Wynkoop St.

Denver, CO 80202-1129

Re: In the Matter of Fulton ['uel Company
Docket No. CWA-08-2009-0006
Response to Second Order to Supplement the Record

[dear Judge Sutin:

Attached is the Supplemental Declaration of Jane Nakad in response to your Second
Cndler to Supplement the Record 1ssued on November 20. 2000. Ms. Nakad's Supplemental
Declaration relates to the penalty issues raised m your Order.

The mmainder of this letter relates (o information that was requested in your Order about
the status of Mr. Richard Beatty, Esq. and whether or not he is representing Respondlent in this
matter. The last discussion and contact [ had with Richard Beattv, Esq. was during a phone
conversation shortly after the filing ot the Complaint w this matter.  Mr. Beatty had represented
the Respondent in prior disce »<ions regarding a Clean Water Act, Section 308 Information
Request and Response. Therefore, I contacied Mr. Beatty because Respondent’s registered agent
and president, Mr. William M. Fulton, Ir.. had rejected the certified mailing of the Complaint
that was contemporaneously accepted via certified mail by Mr. Beatty. In our phone
conversation. Mr. Beatty indicacd he had gone over the Complaint with Mr. Fulton. but did not
affirmatively indicate he was still representing the Respondent. Mr. Beatty also could not
explain why Mr. I'ulton had rejected service of the Conmptaint apd seemed surprised service lind
been rejected. Complainant then successtully served the Complaint with the assistance of the
Toole County Sherift who completed personal service upon Mr. Fulton on May 22, 2009.

Complainant has had no further contact with either Mr. Beatty or Mr. Fulton.
Complainant’s Mortion tor Default filed on July 9, 2009 was also sent by certified mail
contemporaneously to both Mr. Beattv and Mr. Fulton. Again, Mr. Beatty accepted service and

Mr. Fulton rejected service. Complainant again enlisted the assistance of the Toole County
Sheriff who personally served the Motion for Default upon Mr. Fulton on August 18, 2009,
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This letter and Supplemental Declaration of Jane Nakad are being sent to both the
Respondent and Mr. Beattv by First Class U.S. mail as the rules do not require that they be sent

by certified mail and the Complainant dees not wish to go through the high likelihood that a
certified mailing would be rejected by Respondent.

It is “=parent to the Complainant that the Respondent in this matter is fully aware of the
Complaint and the Motion for Default in this matter and is ignoring the administrative process in
an attempt to subvert a finding of liability and an administrative penalty in this matter.

Respectfully submitted,

Marc D. Welner
Enforcement Attorney

Attachment: Supplemental Declaration of Jane Nakad

ce: William M. Fulton. Jr., Registered Agent tor Fulton IFuel Company
Richard Beattyv. Esqg.

Jane Nakad. RENTF-T
Mark Chalfant, 8ENF-1
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Fulton Fuel Company SUPPLEMENTAL DECLARATION OF

)
)
)
127 Main Street ) JANE NAKAD
Shelby, Montana 59474 )
)
)
)

Respondent.

P\ursuant to the Second Order to Supplement the Record issued by the Honorable Elyana
R. Sutin, Regional Judicial Officer, on November 20, 2009, ordering the Complainant
lznvironmental Protection Agency (EPA) to supplement the record with respect to its penalty.
Jane Nakad. EPA Region 8 Technical Enforcement Program, hereby submits the following
Supplemehtai Declaration with regard to the penalty in this matter.

I, Jane Nakad. declare as follows:

L. [ am employed by the EPA Region § Technical Enforcement Program located at
1593 Wynkoop, in Denver, Cotorado. |

2. As an EPA representative responsible for calculating penalties for violations of
§8 3THDK3) and () of the Clean Water Act (CWA or the Act), | have personal knowledge ol the
matters set forth in this Declaration.

3. EPA filed an Acmunistrative Complaint and Opportunity to Request Hearing
{Complaint) in this matter on February 19, 2008, citing alteged violations of § 311(0)(6)(B)(i) of

the Act. 33 U.S.C. § 1321(b)}6)(B)(1), as amended by the Oil Pollution Act of 1990. The

violations were identified at the North Sunburst B Sand Unit, an oil production facility. which is



located in the I'red and George Creek Field in Toole County. Montana. as the result of a
discharge of vil into [red and George Creek.

4. The Complaint propases a total penalty of $32.500 based on the discharge of' a
harmful quantity of oil into or upon Fred and George Creek and its adjoining shorelines in
violation of § 311(b){3) of the Act. 33 U.S.C. § 1321(b)}3), and the alleged vielation of § 311())
of the Act, 33 LL.S.C. § 1321(). for failure to prepare and implement a Spill Prevention Control
and Countermeasure {(SPCC) Plan for the North Sunburst B Sand Unit Facitity (the Facility) in
accordance with regulations set out in 40 C.F.R. Part 112.

3. Pursuant to § 311 ) 8) of the Act. 33 U.S.C. § 1321(b)8). EPA must consider:
1) the sertousness of the violations: 2) the economic benetit to the viotator: 3) the degree ol
culpability involved; 4) any other penalty tor the same incident; 5) any lﬁstow of prior violations:
6) the nature. extent and degree of success of any efforts of the violator to minimize or mitigate
the effects of the discharge: 7) the economic impact of the penality on the violator: and 8) any
other matters as justice may require. The proposed penalty in this matter tor the hanntul
discharge of oil is consistent with the CWA statutory factors listed above. [n calculaung the
proposed penalty. | purpesetully used the CWA statutory tactors because L A's CWA programs
have not adopted pleading (complaint-based) penalty policies, including for violations of CWA

§ 31H(bY3)and (}). EPA guidance specifically bars use of sertlement penalty policies in
administrative litigation (“Not all EPA programs have penalty policies that establish calculation
methodologles © - use in determining the henalt‘y amount to plead in an administrative complaint

. these [settlement] policies are not be used in pleading penalties. or in a hearing or at trat. )

In the Matter of Fulton Fuel Company
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OECA Guidance on Use of Penalty Policies in Administrative Litigation. p. 2. fin. 2. December
15. 1995 (Appendix 1). In the declaration below, I tum first to the application of the CWA
statutory factors to the Respondent's harmtul discharee of oil.

6. As 10 statutory tactor #1 regarding seriousness of the violation. Respondent
discharged approximately 10 barrels (420 galléns) of crude oil into Fred and George Creck. The
discharge of that harmtul quantity of oil impacted one mile of Fred and George Creek causing a
sheen upon and discoloration of the surface of the creek and oil stains on the banks.
Observations of this hapmful impact were documented in photographs on several occasions from
June 17, 2004, untl May 4. 2006.

7. As to statutory factor #2 regarding economic benetfit to the violator. Respondent
failed to ingpect. document inspections. and maintain or replace flowlines at the Facility. The
discharge was the result of corrosion in a ﬂewliné. I calculated an economic benetit component
o 3445 for Respondent’s failure to inspect. document inspections. and maintain or replace its
ilowlines (from one of which the discharge occurred) using two parameters in the BEN model. |
First. flowlines at this Fueility were known 10 be corroded due to the discharge which occurred.
and the successor company which purchased the Facility informed EPA that itestimated that the
cost of replacing flowlines at all of the facilities it purchased was approximately $200.000. [
estimated that the cost for this Facility was approximately one-tenth (i.e. $20.000) of the total
estimated expenditure. Therefore, [ used a one-time. nondepreciable expenditure of $20.000 in
the BEN model. Second, [ used a period of non-compliance from the date of the discharge until

September 29, 2003, when oif was documeited as being on Fred and George Creek and its banks.

In the Matter of Fulton Fuel Company
Nakad Declaration - 3



Using these fair and 1-easonabl¢ parameters, EPA's economic benefit calculation model generated
an cconomic benefit of $445 for Respondent’s failure to inspect, document inspections, and
matintain or repiace its flowlines.

8. As to statutory tactor #3 regarding the degree of culpability involved. the
Respondent has owned and/or operated oil production facilities since the 1960's and therefore
siould have had knowledge of operating practices regarding maintaining its facilitics and of oil
poliution prevention rules and regulations to prevent discharges of oil from its facilities.

9. As to statutory factor #4 regarding any other penalty for the same incident. EPA is
unaware of Respondent having paid any other penalty tor this discharge. EPA staff discussed the
case with staff of the Montana Department of Environmental Quality and the Montana O1l and
{Jas Conservation Division who indicated no penalties had been assessed by their respective
departments.

10, Astostatutory factor #5 regarding any history of prior viofations, EPA records
indicate that the Respondent had not previously reported any discharges of oil to the National
Response Center,

11. As to statutory factor #6 regarding the nature, extent and degree of success of any
etTorts of the violator to minimize or mitigate the effects of the discharge. Respondent tailed to
conduct adeguate mitigation and remediation measures for its discharge of oil into Fred and
George Creek. Oil and o1l sheens were observed on several occasions during a two-year period
from February 29, 2004, to May 4. 2006,

12. As to statutory factor #7 regarding the economic impact of the penalty on the
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violator. Respondent has not indicated that it is unable to pay the proposed penalty amount.
i3 As to statutory factor #8 regarding any other matters as justice may require. EPA

1s unaware of anv such matters.

4. [l facts related to the statutory factors outlined in paragraphs 6-13 support the
proposed penalty of $11.445, including recovery ot $445 in economic benetit for non-
compliance, for a Class | statutory maximum penalty for the discharge of a hanmful quantity of
oil into Fred and George Creek.

15 The proposed penalty in this m~ter for the failure to prepare and implement a
Spul Prevention Control and Countermeasure (SPCC) Plan is consistent with the CWA statutory
factors described m paragraph 5. Tturn next in my declaration to the application of the CWA
statutory factors to Respondent's failure to prepare and implement an SPCC Plan {or the Facility.

16. As to statutory factor #] regarding the sertousness of the violation for fallure to
prepare an implement an SPCC Plan tor the Facility. the Facility has been in operation since
969 without an SPCC Plan. EPA promulgated the SPC.C rules in 1974 to establish procedures,
methods. equipment and other requirenients to prevent oil spills from polluting the nation’s
waters. Thus, the Facilitv operated without developing and implementing an SPCC Plan Jor
roughly 30 years. The Facility included at least one 250 barrel (10,500 gallon) crude o1l tank and
thres producing oil wells. The Facility has creeks within its boundaries and has flowlines
spanning those creeks posing a high potential to discharge to waters of the United States.
Respondent’s Failure to implement pollution prevention measures required by the SPCC rules,

including inspecting and maintaining flowlines at the Facility, directly resulted in the discharge
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of oilinto Fred and George Creek.

17 Astostatutory factor #2 regarding economic benefit to the violator. | calculated
an cconomic benehit component of $8.371 for Respondent’s failure to prepare an SPCC Plan
using three parameters in EPA's economic benetit calculation model, BEN. First, Respondent's
successor company which purchased the Facility stated in documents submitted to EPA that the
SPCC Plan for the Fred and George Creek Field cost $12.500. [ used this paraméter in the model
as a one-time. nondepreciable expenditure. Sccond. [ used an estimated annually recwring cost
for reviewing the plan. conducting rnnual spill prevention briefings and inspections of $1.000.
which 1s the average cost for this type of facility. Third. because Fulton Fuels had never prepared
an SPCC Plan for the Facility, [ used a five-year period of non-compliance ending January 1.
2005, when the Facility was sold. Using these fair and reasonable parameters, EPA's economic
benefit caleulation model generated an economic benefit of $8.371 for Respondent’s failurc to
prepare and implement an SPCC Plan for its Facility.

18, Astostatutory Detor #3 regarding the degree of culpability involved. the
Respondent has owned and/or 0p§rared numeraus oil production facilities since the [960's and
therefore should have had knowledge of the requirement to prepare and implement an SPCC Plan
tor its facilities and ol o1l pollution prevention laws. rules and regulations.

19. As to statutory factor #4 regarding any other penalty for the same incident. the
SPCC requirements are non-delegated Federal rules. and no other entity has the authority fo
assess penalties for thé violation of the SPCC reguiations.

20, Axtostatutory Factor #5 regarding any history of prior vielations. EPA records do
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not indicate that EPA has previouly inspected any of the Respondent’s facilities nor do they show
a history of prior violations.

21 As fo :statutorry factor #6 regarding the nature. extent and degree of success of any
cttorts of the violator to minimize or mitigate the effects of the discharge. EPA informed
Respondent of the requirement to prepare and implement an SPCC Plan for the Facility after the
chscharge. and [LPA 1s not aware that Respondent made any effort to prepare an SPCC Plan for
the Factlity prior to the sale of the Factlity in Janvary, 2003,

22, As Lo statutory tactor 77 regarding the economic impact of the penalty on the
violator, Respondent has not indicated that it 1s unable to pay the propoesed penalty amount.

25, As to statutory factor #8 regarding any other matters as justice may requirve. EPA
ix unaware of any such matters.

24, The facts related to the statutory factors discussed above in paragraphs 17-24
support the proposed penalty of $21.033. including recovery o $8.731 in economic benefit for
non-compliunce. for the failure to prepare and implement an SPCC Plan at 1ts Facility.

25 Thewotal penalty proposed 18 $32.300 for the discharge of o1l info Fred and
George Creek and o the failure to prepare and implement an SPCC Plan for its Facility.

I declare the loregoing o be true and correct to the best of my knowledge, information

and belief under penalty of perjury.

- \.L,__L [N} gl 2 o
Jane Nakad
U.S_EPA. Region 8,
Technical Enforcement Program

Dated:nfLugs 50 -
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MEMORANDUM

SUBJECT:  Guidance on Use of Penaltv Poitmes in Administrative ngatlon

FROM: RoL%uJe en. ﬁlreccor

Office of Regulatory Enforcement

TO: Regional Counsels, Regions f -
Director, Office of Enwronmerual Stewardship, Reg;on 1 -
Director. Compliance Assurance & Enforcement Division. Region Vi
Director. Office of Enforcement, Compliance & Environmental Justice,
Region VIII
Regional Enforcement Coordinators, Regtons 1-X

AL introduction

This document provides guidance on how penalty amounts should be pled and argued
in adminisative litigation and how penalty policies should be used in this process.

B. Backeround

On September 29, 1995, Chief Administrative Law Judge Lotis issued an Inicial.
Decision in [n_Re: Emplovers [nsurance of Wausa, ruling that EPA must present evidence
other than the PCB Penalty Policy in order to suppor its proposed penalty. We think the
decision in the Wausau case is inconsistent with decisions on the use of penalry policies by
the Environmental Appeals Board, in particular DIC Americas, [nc., TSCA Appeal No. 94-2
(September 27, 1995). The Agency is appealing the Wausau decision (o the Environmentai
Appeals Board. Accordingiy, this document is being issued in response 0 the Wausau
decisian o provide guidance on our administrative penalty pleading practices and use of
penalty policies.  Afier we receive a decision from the Environmental Appeals Board on our
appeal we may revise this guidance as appropriate.
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pége 2
c. Use of Penalry Policies in Administrative Liugation
1. Federal enwronmental statutes set forth various factors which EPA ora court

must consider in establishing penalties. EPA’s penalty policies are based on the statutory
penzlty factors. The policies provide EPA enforcement si2ff with a logical calcutation
methodology for determining appropriate penaliies. The policies heip EPA apply the
statutory peralty factors in a consistent and equitable manner so that members of the

- regulated community are treated.similarly for similar violations across the counuy. “As

policies, they are not substantive rules under the Adminisgative Procedure Act'

2. "The penalty amount sought in the administrative complaint is based on the
relevant statutory factors. The penalty amount pled should be calculated pursuant o any
applicable penalty policy and the specific facts of the case.” If there is no applicable policy,
the penalty amount to be pled in the complaint should be based on the swattory factors
governing penalty assessment, case law interpreting such factors, and the facts.of the

pariicular case.’

3 The administrative complaint should explain that the penalty requested is baseg
on the stamutory provisions governing penalty assessment and it was calculated using a policy
thar applies the staniory factors. Accordingly. the administrative complaint should conzatn
a paragraph similar to this model:

The proposed civil penalry has been determined in accordance with [cite o
relevant statutory penalty provision]. For purposes of determining the amount
of any penalty to be asséssed. [section of the Act] requires EPA to ke inwo

' The policies are a mix of legal interpretations, general policy. and procedural guidance in how
EPA should aflocate its enforcement resources and exercise its enforcement discretion. As such. they
are exempt {Tom the notice and comment rulemaking requirements of Lhe Administrative Procedures
Act. 3 U.S.C. §5353

* Not all EPA programs have penalty policies that establish calculation methodologies for use in
determining the penaity amount to plead in an administrative complaint. For example. the May 1995
Interim Revised Clear Warer Act Serrlemenr Policy and the May 1994 Public Warer Sysrem Supervision
Sertlement Penalry Policy only establish how the Agency expects to calcuiate the minimum penalry for
which it would be willing to segtle a case: these policies are not 10 be used in pleading penalties, or in
& hearing Or at trial. |

* The Region should not use the policy in a particular case if the penalty amount produced by the

“calculation methodology produces an amount that appears inconsisient with the stacurory penairy

facrors or otherwise unreasonable. In such a case. the Region must consuit with OECA prior
deviating trom the policy. See Redelegarion of Authority and Guidance on Headquarrers Involvement
in Regulatory Enforcemenr Cases, memo issued by the Assisiant Administrator, on July 11, 1994,
especially page 3. and page 2 of the redelegarion issued the same date, and subsequent program
specific implementing guidances.
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account {enumerarte statutory penalty factorsj. To develop the proposed
penalty in this complaint, complainant has taken into account the particular
facts and circumstances of this case with specific reference to EPA’s [name of
relevant penalty policy, if applicable], a copy of which is enclosed with this
Complaint. This policy provides a rational, consistent and equitable
calculation methodology for applying the swatutory penalty factors enumerated
above to particular cases. |

4, As further support of the penalty proposed in the complaint, a case "record”
file should document or reference all factual information on which EPA retied to develop the
penalty amount pled in the complaint. If the Agency has an applicable penalry policy {other
than an exclusive settlement-policy), the file should contzin a computation worksheet serting
torth how the penalty was calculated i the specific case, along with a narrative description
of the specific calculation. This narrative description need not be lengthy, but it should
explain how any applicable penalty policy methodology was applied o the specific facts in
the case.” If there was no applicable penaity policy, the record file should contain a
narrative description of how the stawurory penalty factors were applied to develop the amoun:
oled in the complaint. In short, the record file should document the facts and rationale
which formed the basis for the penalty amount pled in the administrative complaint. In the
prehearing exchange, EPA counsel may provide the respondent with copies of relevant
documents from the casé record file.’

5. Pursuant to the Consolidated Rules of Practice Governing the Administrative
Assessment of Civil Penalties, 40 CFR §22.24, the complainant (usually the Region), has the
burden of presenting why the proposed penalty is appropriate. This burden of persuasion
may be subdivided into three rasks or parts:

a) why any applicable penalty policy is a reasonable approach 1o use in the instant
case;

b) proving the facts relevant to penalty assessment; and
c) why the particular facts merit the penalty proposed in the complaint. :

Each of these thres tasks is discussed below.

* See.e.g.. the RCRA Civil Penalry Policy, October 1990, pages 6 10 8, 31 1o 47,

* The case record file only should contain fina! documents. and not preliminary, draft. or
confidenuial documents. For example, documenis evaluating the appropriate enforcement acuon,
planning legal swrategy. or establishing a senlement penalty amount are not part of the record file and
should not be released.
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a. Presenting anv applicable penalty policy as a reasonable approach. In the prehearing
exchange or at'the hearing, EPA counsel should briefly explain why the applicable penaity
policy is a reasonable way to apply the statutory faciors. This explanation is a legal and-
policy analysis, which can be presented primarily. if not entrely, in briefs based on the
written policy. Administrative law judges, however, may prefer some parts of this analysis
10 be presented through testimony or affidaviss. [ the Presiding Officer or respondent
challenges the rationale or the basis for the penalty pelicy, complainant should provide a
detailed explanation of why the penalty policy is a fair and logical way to apply the swatutory
factors.” Since penalty poiicies are noi binding rules. such challenges must be responded 1o
on the merits. Counsel should explain how the penaity policy provides a consistent, fair and
logical framework for quantifying the statutory penalry factors to the particular circumsiances
of the instant case. Of course, the Presiding Officer is fres 1o adopt a different framework
other than the penaliy poiicy for applying the siartory factors and ultimately artiving at a
penalty amount.

n. Proving the facts relevant (o penalty assessment. In the prehearing exchange or hearing,
the facts relevant to determining an appropriate penaity under the particular statute should be
presented as evidence. The relevant facts will depend on the circumstances of the specific
case and the statutory penalty factors. Such facts usually include the number, duration, and
ypes of viclations, any economic benefit resulting from the violations, the pollutants
involved, and the environmental impact of the violations. Some of these facts may have
been eswablished in proving the violations.

¢._ Why the particular facts meris the penalty proposed in the complaint. This task requires
the complainant to persuade the Presiding Officer why the penalty requested in the complaint
Is appropriate based on the statory penalty factors and the facts in the case. [f a penalty
policy was used to calculare the penalty, an explanation of the calcutation methedology

should be presented. This task is primarily, if not exclusively, a legal and policy znalysis

and should be done through briefs or argument. [f the Presiding Officer requires testimony
regarding such analysis, the Region may identify a Regional enforcement person experienced
in using and understanding the applicable penalty policy, and capable of discussing the nature
and seriousness of the violations in the instant case. This expert should not be the counsel in
the case. - : '

If vou have any questions regarding this guidance, you may call David Hindin at 202
564-6004, or Scou Garrison at 202 564-4047,

ce; Syivia K. Lowrance; ORE Division Directors
ORE Branch Chiefs; Workgroup members

¢ Regions should consult with ORE on how to respond 10 such challenges.



CERTIFICATE OF SERVICE
The undersigned hereby certifies that the original and one copy of the SUPPLEMENTAL
DECLARATION OF JANE NAKAD were hand-cayried 10 the Regional Flearing Clerk. EPA
Region 8. 1595 Wynkoop Street. Denver, Colorado. and that true copies of the same were sent as
follows:
Via hand delivery to:

The Honorable Elyana R. Sutin
Revional Judicial Ctficer

U.S EPA Region 8 (8RC)
1595 Wynkoop Strect

Denver, CO 80202-1139

and vig U.S. first ¢lass mail to:

Mr. Willlam M. Fulton, Jr., Registered Agent
Fulton Fuel Company

127 Main Streer

P.O. Box 603

Shelby, MT 50474

And

Mr. Richard L. Beatty. Esq.
153 Main Street

P.O. Box 904

Shelby. MT 59474

/i1 [oa Quedstn 1 Mo Herman,
Date

Sidnature
l_ ¥
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