
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, DC 20460

./uly 30, 2009

OFFICE OF
ADMINISTRATIVE LAW JUDGES

Margaret "Peggy"' Livingston. Esquire
Enforcement Attorney (8ENf-L)
U.S EPA
1595 Wynkoop Street
Denver. CO 80202-1 129

Re: Old Orchard. LLC and Meridian Commercial
Construction. LLC
Docket No. CWA-08-2009-00 15

Dear Ms. Livingston:

This Office. the Office of Administrative Law ./udges. ofl'crs an Alternative Dispute
Resolution (A DR) process to facil itate the settlement of adjudicati ve cases. Please inform my legal
stalTassistant. Maria Whiting-13eale by August 13, 2009. as directed below. whether you accept or
deeline this oller to participate in ADR in an effort to settle the above cited case. The ADR process
will be conducted pursuant to the Administrative Dispute Resolution Act of 1996. 5 U.S.c. §§ 571
el seq.. by a ./udge of this Office serving as a neutral. The process will be entirely voluntary and
completely con lidential: both of these points. together with general procedures. arc reviewcd below.

Voluntarv ADR will be used in a case only ifboth EPA and Respondent accept ADR: thc
choice to use or not to use ADR does not prejudice either party. lfADR is utilized. either party may
terminate the ADR process at any time.

Initial Procedures A ./udge in this Office will serve as a ncutral. The ADR ./udge will
ordinarily begin by arranging a telephone conference with the parties to establish procedures.

Tvpes of mediation available Our office alTers the following types of ADR: mediation.
facilitation. and neutral evaluation. The parties arc encouraged to discuss with thc neutral./udge the
type ofADR they prefer. and come to an agreement with the neutral./udge as to \\'hieh type ofADR
\\'ill be employed in the case. If. during the course of ADR. the parties mutually decide that they
would prclcr another type of ADR. they may jointly request thal the neutral .I udge adj ust the process
accordingly.

Facililalion is a mcthod in which the neutral ./udge acts as a facilitator, promoting
communication and undcrstanding of the issues. in a less active role than as a
mediator. The focus of thc facilitator ./udge is to provide structure andmodcrate the

discussion among the parties to assist them in coming to a settlement. Facilitation
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may be particularly useful in cases where there is more than one respondent.
where the parties are represented by counsel who are very experienced in
seltling el1\"ironmental enforcement cases and who agree lhat seltlemenl is
very likely. where a Supplemental Environmental Project is likcly to be
proposed. or other cases where nexibility in the ADR process is needed.

Xeufral Evalualion is a method in which the neutral Judge. to assist thc partics in
rcaching a s~ltlement. hcars cach party's position and arguments. eithcr in \\Titing.
orallyor both. may request lhc panics to submil documents or other information.thcn
givcs an oral opinion on thc strong and wcak points of each party's casco and may.
ifrcqucstcd by the parties. providc an opinion Oflhc likely outcomc of the casc ifit
wcntto hearing. Neutral Evalualion may be particularly useful in cases in which thc
respondent has onc or morc affirmalive defenses. or where a crucial issue in thc case
is a question of law.

MediCI/ion is a method in which lhc ncutral .Judge, as mediator. hcars cach pany's
position and arguments, either in wriling, orally or both. may ask thc partics
questions, may request the panics to submit documents or other information. helps
idcnli fy the [actual and legal issues. cnablcs each party 10 understand thc othcr pany' s
position and arguments, keeps thc locus on the facts and issucs that may Icad loward
sClllement, and helps the panies cxplore their options, including practical conccrns.
10 assistlhe panies in rcaching a sClllcmcnt. The mediator may givc an opinion on
lhe strcngth ancl/or weaknesses ofa case. if requested by the parties. Mediation is
particularly useful for cases in which the respondent is not represenled by counscl
(pro se), where the parties dispute lhe facls of the case. or where the panics do not
agree 10 neutral evaluation or facililation.

Authorization to Commit For the ADR process to be effecti\·e. the persons communicating
with the neutral must either have authority to commit his or her side to a seltlement. or ha\'e ready
access to somebody with such authority.

Confidential The ADR process will be conducted in a confidential manner, in accord with
Seclion 57~ of the Administrative Dispute Resolution Act of 1996. The Judge \\'ho selyes as the
neulral \\ill not disclose to anyone the conlents of any of the parties' ADR communications.

MClhod of communication All ADR discussions and conferenccs arc held by telephonc.
except in exceptional cases in which the parties can demonstrate. and the neutral.Judge agrees. lhat
an in-person or vide') seltlement conference, or a view by the parties and neutral Judge of the orthe
facility or site at issue. is necessary.
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Non-binding The neutral Judge has no authority to impose a decision or settlement of thc
casc on thc partics. The purpose of ADR is to l'acilitate a settlement between the parties.

Impartial The neutral Judges, as all Judges in this 0 [fice, render their decisions and opinions
independent orany 'upervision or direction by any prosecuting or investigating employee or agent
of the Environmental Protection Agency, and independent of the innuence of any interested person
outside the Agency. pursuant to Sections 554(d) and 557 of the Administrative Procedure Act
(APA). The Judges are certified as administrative law judges by the Office of Personnel
Management and are appointed in accordance with 5 USc. § 3105. The Judges are not subject to
evaluation by thc Environmcntal Protcction Agency. or by any component or employee of EPA.
These measures cnsure the fair and impartial resolution ofproeeedings.

Duration Unless terminated earlier by either party. the ADR process will continue for 60
days from the date of the case assignment to the ADR Judgc; aftcr that time. ifno settlement has
bcen reached, thc case \.vill be assigned to another Judge to commence the litigation process.

Follow Up At the termination of the ADR process. J will send the parties a questionnaire
to elicit their views and experience with the process. The contents of individual questionnaires wi II
be kept confidential and will be made available to the neutrals and others only in a composite formal.

Again, please inform Maria Whiting-Beale by August 13,2009. whether you accept or
decline participation in thc ADR process that J have described. It is preferred that you inform Ms.
Whiting-Beale bye-mail at <whitinQ-beale.mariaraepa.gov> or by facsimile at (202) 565-0044.
However, you may inform her by calling this Office, 202 564-6271. and leaving a message for her.
or by letter received in this OfIice on or before the due date. The mailing address if sent by mail
is: U.S. EPA. Office of Administrative Law Judges, Mail Code 1900L. 1200 Pennsylvania Avenue,
NW. Washington, DC 20460-2001. For hand-delivery by Federal Express or anuther delivery
service which x-rays packages as a routine security procedure, the address is: U.S. EPA, Orlice of
/\dministrative Law Judges. 1099 14th Street, N. W., Suite 350, Washington. DC 20005. Please also
send a copy of your response to the Regional I-Iearing Clerk.

Your e-mail. fax, letter or phone message must state: (1) your name and phone number. (2)
the name(s) of the respondent(s) named in the complaint, (3) the docket number. (4) the name of
the party you represent. (5) whether you want ADR or do not want ADR. You may also inform Ms.
Whiting-Beale as to whether another party in the case accepts or declines ADR. if that party has
req uestecl that you convey that in formation on that party's behal f. In that event. your e-mai I. fax
letter or phone message must state. in addition: (1) the name and telephone number of the person
who requested you to convey the message. (2) the name of the party represented by that person. and
(3) whcther that party wants ADR or docs not want ADR.

If you have another party in the case convey a message that you want ADR.then you should
confirm. on or before the due date stated herein, that this Oflice has received the message.
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If no response is reccivcd in this Orlice by the deadlinc from you or anolher pany on your
behalf. it will be assumed lhat you do not wish to panicipate in ADR and thc case \\'ill be assigncd
immediately to a./ udgc for litigation. No extension of the deadline for deeid in!! whether you wish
10 participate in ADR will be granted. However. theADRdeseribed above may be available later
in the litigation process upon joint mOlion ofall panics to initiate DR. granted at the sole discretion
of the presiding litigation ./udge.

Very lruly yours.

Susan _. iro
Chief Administrative Law ./udge

ec: Gary A. Martin. General Manager
Kim E. Brust. Esquire
Tina Artemis. Regional Hearing Clerk
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON. D.C 20460

July 30. 2009

OFFICE OF
ADMINISTRATIVE LAW JUDGES

Gary A. Martin
General Manager
Meridian Comlllercial Construction. LLC
4802 Amber Valley Park\\'ay
Fargo. ND 5810-1

Re: Old Orchard. LLC and Meridian Commercial
Construction. LLC
Docket No. CWA-08-2009-0015

Dear Mr. Martin:

This Office. the Office of Administrative Law Judges. offers an Alternative Dispute
Resolution (ADR) process to facilitate the settlement of adjudicative cases. Please inforlllmy legal
staffassistant. Maria Whiting-Beale by August 13, 2009, as directed below. whether you accept or
decline this olTer to participate in ADR in an effort to settle the above cited case. The ADR process
will bc conducted pursuant to the Administrative Dispute Resolution Act of 1996.5 USc. §§ 571
el seq.. by a Judge of this Oflice serving as a neutral. The process will be entirely voluntary and
completely con Ildential: both of these points. together wi th general procedures, arc reviewed below.

Voluntarv ADR will be used in a case only ifboth EPA and Respondent accept ADR: the
choice to use or not to use ADR does not prejudice either party. If ADR is utilized, either party may
terminate the ADR process at any time.

Initial Procedures A Judge in this Office will serve as a neutral. The ADR Judge will
ordinarily begin by arranging a telephone conference with the parties to establish procedures.

Tvpes of mediation available Our office ofTel's the following types of ADR: mediation.
facilitation. and neutral evaluation. The parties are encouraged to discuss with thc neutral Juclge thc
type of ADR they prefer. and come to an agreement with the neutral Judge as to which type ofADR
will be employed in the case. If. during thc course of ADR. the parties mutually decide that they
would prelcranother type ofADR. they may jointly request that the neutral Judge adjust the process
accordingly.

Faciliraliol1 is a method in which the neutral Judge acts as a facilitator. promoting
communication and understanding of the issues, in a less active role than as a
mediator. The focus of the facilitator Judge is to provide structure and moderate the

discussion among the parties to assist thcm in coming to a settlement. Facilitation
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may be particularly useful in cases where there is more than one respondent,
where the parties are represented by counsel who are very expericnced in
settling environmemal enforcement cases and who agree that settlcment is
very likely, where a Supplememal Environmental Project is likely to be
proposed, or other cases where flexibility in the ADR process is nccdcd.

Nelllral E"alllaliol1 is a method in which the neutral .Judge. to assist the parties in
reaching a settlcmcnt, hears cach party's position and arguments. eithcr in writing.
orally or both. may request the parties to submit documents 01' other information. then
gives an oral opinion on the strong and weak points of each party's case, and may,
if requested by the parties. provide an opinion of the likely outcome of the case ifit
went to hcaring. Neutral Evaluation may be particularly useful in cases in which the
respondent has one or more affirmative defenses, or where a crucial issue in the case
is a question of law.

J'oIledialiol1 is a method in which the neutral .Judge, as mediator. hears each party's
position and arguments. either in writing, orally or both. may ask the parties
questions. may request the parties to submit documents or other information, helps
idcnti 1'1 the factual and legal issues. cnables each party to understand the other party's
position and arguments. keeps the focus on the facts and issues that may lead toward
settlement. .1I1d helps the parties explore their options, including practical concerns.
to assist the partics in reaching a settlement. The mediator may give an opinion on
the strengths and/or weaknesses of a case, if requested by the parties. Mediation is
particularly useful for cases in which the respondent is not represemed by counsel
(pro se). wherc the parties dispute the facts of the case. or where the parties do not
agree to neutral evaluation or facilitation.

/\uthorization to Commit For the ADR process to be effective, the persons communicating
with the neutral must eithcr havc authority to commit his or her side to a settlement. or have ready
acccss to somcbody with such authority.

Confidential The ADR process will be conducted in a conIidentialmanncr, in accord with
Section 574 of the Administrative Dispute Rcsolution Act of 1996. The .Judgc who serves as the
neutral will nor disclose to anyone the contents of any of the partics' ADR communications.

Mcthod of communication All ADR discussions and conferences are held by telephone.
except in exceptional cases in which the parties can demonstrate. and the neutral .Judge agrees. that
an in-person or video scttlcment conference. or a view by the parties and neutral.Judge ofthc of the
facility or sitc at issuc. is necessary.
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Non-binding Thc neutral Judge has no authority to impose a decision or settlement of the
case on the parties. The purpose of ADR is to facilitate a settlement between the parties.

Impartial Thc ncutral./ udgcs. as all .J udges in this Office. renderthei r decisions and opinions
independent of any supervision or direction by any prosecuting or investigating cmployee or agcnt
ofthc EnvironmentalProtcction Agency. and independent of the influence of any interestcd person
outsidc the Agency, pursuant to Scctions 554(d) and 557 of the Administrative Procedure Act
(APA). The Judges are certified as administrative law judges by the Office of Personnel
Management and are appointed in accordance with 5 U.S.c. § 3105. The Judges are not subject to
cvaluation by the Environmental Protection Agency. or by any component or employee 01" EPA.
These measures ensure the fair and impartial resolution 01" proceedings.

Duration Unlcss tcrminated carlicr by either party, the ADR process will continue lor 60
days I"rom thc datc of the case assignment to the !\DR ./udge; after that timc, if no settlemcnt has
bccn reached. the case will be assigned to another ./udge to commence the litigation process.

Follow Up At the termination of the ADR process, rwill send the parties a questionnaire
to elicit their views and experience with the process. The contents of individual questionnaires will
be kept confidential and wi II be made available to the neutrals and others only in a composi tc format.

Again, please inform Maria Whiting-Beale by August 13,2009, whcthcr you acccpt or
decline participation in the ADR process that I have described. It is preferred that you inform Ms.
Whiting-Beale bye-mail at <whiting-bealc.maria0cpa.Qov> or by facsimile at (202) 565-0044.
However. you may inform hcr by calling this Office. 202 564-6271, and leaving a message for her.
or by Icttcr received in this Ortice on or bel"ore the due date. The mailing address if sent by mail
is: U.S. EPA. Office of Administrative Law ./udges, Mail Code 1900L, 1200 Pennsylvania Avenue.
NW, Washington, DC 20460-2001. For band-delivery by Federal Express or anotber delivery
service which x-rays packages as a routine security procedure, the address is: U.S. EPA. Office of
Administrative Law Judges, 1099 14th Street, N. W., Suite 350. Washington, DC 20005. Please also
send a copy of your response to the Regional I-Iearing Clerk.

Your e-mail, fax. letter or phone message must state: (I) your name and phonc number. (2)
the namc(s) of the respondent(s) named in the complaint, (3) the docket number. (4) the name of
the party you rcprcsent. (5) whethcr you want ADR or do not want ADR. You may also inlorm Ms.
Whiting-Beale as to whether another party in thc case accepts or declines ADR, if that party has
requested that you convey that information on that party's behalf. In that event, your e-mail. fax
letter or phone message must state, in addition: (I) the name and telephone number of thc person
who requested you 10 convey the message, (2) the name of the party reprcsentcd by that pcrson. and
(3) whether that party wants ADR or does not want ADR.

If you have another party in the case convcy a message that you want ADR. then you should
conlirm, on or bclore the due date stated herein, that this Office has received the message.
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If no response is received in this Office by the deadline from you or another party on your
behalf. it will be assumed that you do not wish to parlieipate in ADR and the case will be assigned
immediately 10 a Judge for litigation. No cxtcnsion of thc deadlinc for dccid ing whcthcr you wish
to participatc in ADR will bc grantcd. However. the ADR described above may be available laler
in the Iiligation process upon joint motion ofall panies [0 initiate A DR. granted at the sole discretion
of the presiding litigation Judge.

Very truly yours.

~""'~t-U-+----
Chief Administrative Law ./udge

ee: Margaret "Peggy" Livingston. Esquire
Kim E. Brust. Esquire
Tina Anemis. Regional Ilearing Clerk
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON DC 20460

.July 30. 2009

Kim E. Brust. Esquire
cor CONMY FESTE LTD.
406 Main Avcnue, Suite 200
P.O. Box 2686
Fargo. ND 58108-2686

Re: Old Orchard. LLC and ivlcridian Commercial
Construction. LLC
Docket o. C\\'A-08-2009-00 15

Dear Kim Brust:

OFFICE OF
ADMINISTRATIVE LAW JUDGES

This Office. the Officc of Administrativc Law .Judges, offers an Alternativc Dispute
Rcsolution (A DR) process to faci Iitatc the sClllemcnt of adjudicati ve cascs. Please inform my legal
staff assistant, Maria Whiting-13eale by August 13,2009. as dircctcd bclow, whether you acccpt or
deeline this offcr to participatc in ADR in an effort to scllie the abovc citcd casc. Thc ADR proccss
will be conductcd pursuant to thc Administrative Disputc Resolution Act of 1996, 5 U.S.c. §§ 571
el seq.. by a .Judgc of this Officc serving as a ncutral. The proccss will bc cntirely voluntary and
complctcly con fidential: both ofthcse points. togcthcr wi th gcneral proccdurcs. are rcvicwcd below.

Voluntarv ADR \\'ill be used in a casc only ifboth EPA and Respondent accept ADR: the
choice to use or not to use ADR docs not prejudice cithcr party. IfADR is utilized. eithcr party ma)'
terminate the ADR process at any time.

Initial Proceclures A .Judgc in this Office will serve as a ncutral. Thc ADR .Judge will
ordinarily bcgin by arranging a tclcphone confercncc with the partics to establish procedures.

Tvpcs of mcdiation availablc Our officc offers the following types of ADR: mcdiation.
facilitation. and ncutral evaluation. Thc panies arc cncouraged to discuss with the ncutral.Judge thc
type ofADR thcy prefer. and comc to an agreement with the neutral.Judgc as to which typc of I\DR
\\ill be emplo)cd in the case. If. during the course of ADR. the panics mutually dccidc thatthc)'
\\ ould prelcr another type ofADR. thcy may jointly request that thc ncutral .Judge adjust the proccss
accordingly.

Faciliwliol7 is a mcthod in which the neutral .Judgc acts as a facilitator. promoting
communication and undcrstanding of thc issucs. in a Icss activc rolc than as a
mcdiator. Thc focus of the facilitator .Judgc is to providc structurc and moderatc the

discussion among thc partics to assist thcm in coming to a sClllcmenl. Facilitation
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may be particularly useful in cases where there is more than one respondent.
where the partics are rcpresented by counsel who are very cxpcricnced in
settling environmcntal cnforcement cases and who agree that scttlemcnt is
very likely, where a Supplcmental Environmental Project is likcly to be
proposed. or other cases whcre flexibility in the ADR process is needed.

Neulral Evaluation is a method in which the neutral Judge. to assist the parties in
reaching a settlement. hears each party's position and arguments, either in writing,
orally or both, may request the parties to submit documents or other information, then
gives an oral opinion on the strong and weak points of each party's case, and may.
ifrequestcd by thc pat:ties, provide an opinion of the likely outcome of the case ifit
went to hearing. Neutral Evaluation may be particularly useful in cases in which the
respondent has one or more affirmative defenses, or where a crucial issue in the case
is a question of law.

Medialion is a method in which the neutral Judge. as mediator, hears each party's
position and arguments, either in writing, orally or both, may ask the parties
questions, may request the parties to submit documents or other information, helps
idcnti fy the factual and legal issues. cnables each party to understand the other party's
position anci arguments. keeps the focus on the facts and issues that may lead toward
selliement, and helps the parties explore their options, including practical concerns,
to assist the parties in reaching a sClllement. The mediator may give an opinion on
the strengths and/or weaknesses ofa case. if requested by the parties. Mediation is
particularly useful for cases in which the respondent is not represented by counsel
(pro se). where the parties dispute the facts of the case. or where the parties do not
agree to neutral evaluation or facilitation.

Authorization to Commit For the ADR process to be effective, the persons communicating
with the neutral must either have authority to commit his or her side to a settlement. or havc ready
access to somebody with such authority.

Confidcntial The ADR process will be conducted in a confidential manner, in accord with
Section 574 of the Administrative Dispute Resolution Act of 1996. The Judge who serves as the
neutral will not disclose to anyone the contcnts of any of the parties' ADR communications.

Method of communication All ADR discussions and conferences are held by telephone.
except in exceptional cases in which the parties can demonstrate, and the neutral Judge agrees. that
an in-person or video settlement confcrencc. or a vicw by thc parties and ncutralJudgc ofthc of the
facility or site at issue. is necessary.
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Non-binding The neutral Judge has no authority to impose a decision or settlement of the
case on the panies. The purpose of ADR is to facilitate a settlemelll between the parties.

Impartial The neutral./ udges. as all./udges in this Offiee. render their decisions and opinions
independent of any supervision or direction by any proseeuting or investigating employee or agent
oflhe Environmental Protection Agency. and independent of the innuence of any interestcd person
outside the Agency. pursuant to Sections 554(d) and 557 of the Administrative Procedure Act
(APA). The ./udges are cenified as administrative law judges by the Office of Personncl
Ilanagemelll and are appointed in accordance with 5 U.s.c. § 3105. The Judges are not subject to

cvaluation by the Environmental Protection Agency. or by any component or employee of EPA.
These measures cnsurc the fair and impartial resolution of proceedings.

Duration nless terminated earlier by either party. the ADR process will continue for 60
days from the date of the case assignmelllto the ADR ./udge; after that time, ifno settlcmelll has
been reached. the case will be assigned to another ./udge to commence the litigation process.

Follow Up At the termination of the ADR process. I will scnd thc parties a qucstionnaire
to elicit their views and experience with the process. The contents of individual questionnaires will
be kept confidential and will be made available to the neutrals and others only in a composite format.

Again, please inform Maria Whiting-Beale by August 13, 2009, whether you accept or
decline participation in the ADR process that I have described. It is preferred that you inform Ms.
Whiting-Beale bye-mail at <whitin!!.-beak.maria·u'epa.gov> or by facsimile at (202) 565-0044.
However. you may inform hcr by calling this Officc. 202 564-6271. and leaving a messagc for hcr.
or by lettcr received in this Office on or before the due date. The mailing address if sent by mail
is: U.S. EPA, Office ofAdministrative Law ./udges. Mail Code 1900L. 1200 Pennsylvania Avenue.

W, Washington. DC 20-160-2001. For hand-delivery by Federal Express or another delivery
sel'Vice which x-rays packages as a routine security procedure, the address is: .S. EPA. Office of
Administrative Law Judges. 1099 14th Street. N. W .. Suite 350, Washington, DC 20005. Please also
send a copy of your response to the Regional '-leming Clerk.

Your e-mai I. fax. letter or phone message must state: (I) your name and phone number. (2)
the name(s) of the respondent(s) named in the complaint, (3) the docket number, (4) the name of
the pany you represent, (5) whether you want ADR ordo not want ADR. You may also inform Ms.
Whiting-Beale as to whether another party in the case accepts or declines ADR. if that party has
requested that you convey that information on that party's behalf. In that event. your e-mail. fax
letter or phone message must state. in addition: (I) the name and telephone number of the person
who requested you to convey the message. (2) the name of the party represented by that person. and
(3) whether that pany wants ADR or does not want ADR.

If you have another pany in the case convey a message that you want ADR. then you should
confirm. on or before the due date stated herein. that this Office has received the message.
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If no response is received in this Office by the deadline from you or another party on your
behalf, it will be assumed lhat you do not wish to participate in ADR and the case will bc assigncd
immediately to a.J udge for litigation. No extension of the deadline for decid ing whether YOU wish
to participate in ADn. will he granted. However, the ADR described above may be available later
in the litigation process upon joint moL ion ofall parties to initiate A DR. granted at the sole discrct ion
of the presiding litigation .Judge.

Very truly yours,

Susan L. 1ro
Chief Administrative Law .Judge

cc: Margaret "Peggy"' Livingston. Esquire
Gary A. Martin. General Manager
Tina Artemis. Regional Hearing Clerk
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