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Respondents.

L AUTHORITIES

1.1 This administrative complaint (“Complaint™) is issued under the authority
vested in the Administrator of the U.S. Environmental Protection Agency (“EPA" or
“Complainant”) by Section 309(g) of the Clean Water Act (“CWA” or “Act™), 33 U.S.C.

§ 1319(g). The Administrator has delegated this authority to the Regional Administrator of EPA
Region [0 who, in turn, has redelegated this authority to the Director of the Office of
Compliance and Enforcement'in Region 10.

1.2 Pursuant to Section 309(g)(2)(B) of the Act, 33 U.S.C. § 1319(g)(2)(B), and in
accordance with the “Consolidated Rules of Practice Governing the Administrative Assessment
of Civil Penalties,” 40 C.F.R. Part 22 (*Part 22 Rules™), Complainant hereby seeks to assess a

civil penalty against the Idaho Transportation Department (“ITD”) and Parsons RCI, Inc.
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2 il referred 1o collectively as "Respondents”

3 1.3 In accordance with Section 309(g){ 1) of the CWA, 33 US.C. § 1319()(1), and
4 40 CF.R. § 22.38(b), EPA has provided the State of Idaho with an opporfunity to consult with
: EPA on this matter.
° Ik S’I%"IEI’I‘OR& AND REGULATORY BACKGROUND
; 2.1 Section 30Hay of the Act, 33 U.S.C.§ 131 H{a), prohibits the gl‘-é%;’%a‘iﬁé};i-rgé--zjzf any
o poliutant by any person” except, inter alig, as authorized by a National Pollutant Discharge
{0 Elimination Systern (WPDES™) permit issued pursuant 1o Secz%on 402 of the Act, BBUSC §
[ 1342, i
£ 2.2 Section 502012} of the Act, 33 U.S.C. § 1362(12), defines the term “discharge of

13 1 a poltlutant” o melude “any addifion of any pollutant 1o pavigshie witers Trom any point souree.”
14 | 2.3 Section 302(6) of the A, 33 US.C § 1362(6), defines “pollutant” o include,

Y5 W imer uiin, dredged spoi, rock, sand, and biologieal materials,

1% 2.4 Section 302(7) of the Act, 33 U5 €. § 1362(7), defines “navizable waters” as
g ’? i x . (23
waters of the United States”
18 " . , . - .
2.5 40 CF R, § 12272 defines "waters of the Uniited States” to inclade "oibamaries of
19
waters” 1haf “may be susceptible 1o use in intersiate or foreign commerce, including all waters
24
which are subject to the ebb and flow of the tide .., and “all intersiate waters.”
21
I R Section S02(14) of the Agt, 33 UR.C § 1362(14), defines point source” to
- mclude “any discernible, confined and discrete conveyance ... from which pollutants are or may

‘54 || be discharged.”
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2.7 Section 3025 of the Act, 23 US L § 136405, debines “person” a8 “an
individoal, corporation, partnership, assackition, S, municipality, cominssion, of politicsl
subdivision of a State, or any interstate body.”

2.8 Section 402(pY of the Act, 33 U.S.C. § 1342¢p), specifies thata NPDES permit is

pal aotivity”

2.8 40CFER §122.26(b¥14)-(15) provides that {aézx:}rm water discharge assogiated
conveying storm water” including construction activity disturbing five acres or more, or “storm
water discharge associated with small construction activity” distarbing ane to five acres,

210 In June of 2008, EPA re-issued the NPDES General Permit for Stop Water

Pischarges from Construction Activities (“COP™) porsuant 1o Section 402 of the Act, 33 UL8.0.

§ 1342, The COP becume effective on June 30, 2008 and authorizes certain discharges of storm

State of ldaho and requizes penmitiees 1o comply with the conditions and requitements set forlly

in the CGP. To obusin coverage under the CGF, an aé@ig;i;zg;gt m;ﬁgsé- foier “prepare and subimit a
complete and socurate Notics of Intent ["NOU P at least seven days hefore construction begins,
CGP at Part 2; 40 CFR. § 122.21{¢).

2.1 AnYoperator” is delined as both: (1) “[tlbe party [whal has opsrational coniro!
over consitistion plans and specifications .7 and (2} “[tthe pany Dwhol has da‘yaé}r:{%ay
operational control of those activities at the project which are necassary o ensure compliapce
with a [storm water pollution prevention plan] fotthe site or dthier permit conditions” CGP al

Appendix A,
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212 Section 309¢g) of the Act; 33 U.8.C. § 1319(g). provides, in perfinent part,

“[wlhenever on the bosis of any information avatlable . . | the Administrator finds that any

condition or Rmitation implementing sny of such sectlons in g permit issoed tnder Section 1342

of this title . . . the Administrator, .. may . .. assess a ... class [ civil peaplty ... 7

M. ALLEGATIONS

3 Paragraphs 1.1 throngh 2.1 2. are realleged ang ncorporated herein by reference.

32 On or abiost November 5, 2008, the Respondents hegan construction activities at

located adjacent 1o Sand Creek, and is more thap five acres in size.
33 Each of the Respondenis s a “person” as defined in Section 302055 ol the Act,
F3US.COE 13625,
34 Each of the Respondents is an “operator”™ at the Site as that term is defined in

the CGP at Appendix A. .

35 On or about Gctober 29, 2008, cach of the Respondents submitted 2 NOT o seel)

for Parsons.
36 On Janpary 26, 2009, EPA conducted an itmpection of the Slie. Atthe tme of

the inspection, mere than five acres of the Site was disturbed due to construction activity.
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3.7 Storm water running off the Site discharges to Sand Creek. Sand Creek flows to
Lake Pend Oreille which flows to the Pend Oreille River. Pend Oreille River flows to the
Columbia River, which flows to the Pacific Ocean.

3.8 Sand Creek, Lake Pend Oreille, the Pend Oreille River, the Columbia River and
the Pacific Ocean are “navigable waters” as defined in Section 502(7) of the Act, 33 U.S.C.
§ 1362(7), and are “waters of the United States” as defined in 40 C.F.R. § 122.2,

3.9 The Site constitutes a “point source” within the meaning of Section 502(14) of
the CWA, 33 U.S.C. § 1362(14).

3.10 The sediment, sand and dirt in the storm water constitute “pollutant[s]” within
the meaning of Section 502(6) of the CWA, 33 U.S.C. § 1362(6).

3.11 By causing such storm water to enter waters of the United States, Respondents
engaged in a “discharge of pollutants” from a point source within the meaning of Sections 301(a)L
and 502(12) of the CWA, 33 U.S.C. § 1311(a) and 1362(12).

Count 1

3.2 Paragraphs 1.1 through 3.11 are realleged and incorporated herein by reference.

3.13 Part 3.1.H.2 of the CGP requires the Respondents (o initiate stabilization
measures as soon as practicable in any portion of the Site where construction activities have
temporarily or permanently ceased, but in no case more than fourteen days after the construction
activity in that portion of the Site has temporarily or permanently ceased.

3.14 The Respondents had completed construction activities in several areas within
the Site at least fourteen days prior to the January 26, 2009 inspection date. As of the date of
January 26, 2009 inspection, the Respondents had not initiated stabilization measures for piles of

dirt in those portions of the Site.
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3,18 Respondents” failure fo intiate stabilization measures within fourteen days of

completion of construction activinies. ai those portions of the Site violates the COP, and therefore,

viclates a permir condition or limitation implementing any of such seelions. ina permit fssued |

under Sectiond02 of the Act, 33 US.C, § 1342, Tn accordance with Section 30 2B of the
Act, 33 US.Co% 1319(g)2)(B), and 40 CF.R. Part 19, Respondents sre Hable for civil penaliies
not 1o exeesd $16,000 per day for each day during wiich the violation continues,
Couni P
3.16 Paragraphs 1.1 through 3.11 are 1?%:@:1%_§;;§gﬁé&f&d_'iﬁcwg}ﬁmzfzd hérein by veferenve.
347 Fart 3.1.A of the CGP reguires the Respondents 1o implement sediment .
5.
controls. At a mintmum, Part 3. LA of the CGP requires implementstion of silt fonces,
vegetative buifer strips, or eguivalent sediment contenls for all 'zig;m-:sﬁi'gga'@ﬁﬁ-éﬁzﬁfi% --s}f::
construclion areds,
| 3.18 As of the date of the January 26, 2009 inspection, the Respondents had-net

mmplemented the required sediment control at the shoreling extension area north of Cedar Street
or at a pile of soil and rork 1 5 drajoage area locwad along the cast sideof the stoisge vard.

3.15 Respondents’ fatlure 1o imploment the required :s_-ed.imeam.mﬁ%mi at the shoreline
extension arca north of Cedar Street, viclates the CGP, and therefore, violates a permifi condition
or imitation implementing any of such sections in a permit issuad.under Section 402 of the Act,
JIUS.C § 1342, In accordance with Section 309(gi(2)B) of the Act, 33 US.C
§ 1319{gH2¥B} and 40 CF R Part 18, Respondents are Hable-foroivil penalties nof 10 exceed

$16,000 per day for each day during which the violation continues,
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i *CCount 3

2 3.20 Paragraphs 1.1 through 3,11 are realieged and incorporated herein by reference.
3 3.21 Part 5.11.8 of the CGP requires the NOL to be posted conspicunusly near the
4 matn entrance of the copstruction sus.
. 322 Ducing the January 26, 2000 inspection, EPA observed that the Respondents
¥ had not posted the NOI conspicuousty near the main entrance of the constriczion site, but rsther |
; had posted it in the soothern storage area behind a pile of construction materials and facing the
|interior of the Sife.
9
o 323 The Respondents’ failure to post the NOT conspicuously near the main entrance

" of the Site constitutes a violution of the CGP, and i%zei’gfg}z’g: yiclates 2 permit condition or

o 1) hmataton implementing any of such seetlons in a permil issued under Section 402 of the Act, 33
13 HUS.C § 1342, Tnaccordance with Section 309(g) 23 B) of the Act, 33 US.C. § 1319 2BY,
14 || and 40 C.F.R.-Part 19, Respondents are liable for civil penalties not (o exceed $16,000 per day

13 |1 for each day during which the viclation continues.

16 Count 4
7 . . .
: 3.24 Paragraphs 1.1 through 3,11 are realleged and incorporated herein by reloronce.
3 '
3.25 Part 5.3.0.1 of the OGP requires the Respondents (o update the storm water
14
potlution prevention plan (“"SWPPP™) to inclode the dates when grading activities occurred at the
20
Site.
21
. 3.26 As of the date of EPA’s Januvary 26, 2009 inspection, the Respondents had
23 fatled to update the SWPPP o include the dates when grading activities occorred at the She
24
25
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3.27 The Respondents’ failure to include the d‘atcs when grading activities occurred
at the Site in the SWPPP violates the CGP, and therefore, violates a permit condition or
limitation implementing any of such sections in a permit issued under Section 402 of the Act, 33
U.S.C. § 1342. In accordance with Section 309(g)(2)(B) of the Act, 33 U.S.C. § 1319(g)(2)(B),
and 40 C.F.R. Part 19, Respondents are liable for civil penalties not to exceed $16,000 per day
for each day during which the violation continues.

Count §

3.28 Paragraphs 1.1 through 3.11 are realleged and incorporated herein by reference.

3.29 Part 5.3.C.2 of the CGP requires the Respondents to update the SWPPP to
include the dates when construction activities temporarily or permanently ceased on a portion of
the Site.

_ 3.30 As of the date of EPA’s January 26, 2009 inspection, the Respondents had
failed to update the SWPPP to include the dates when construction activities temporarily or
permanently ceased on a portion of the Site.

3.31 The Respondents’ failure to include the dates when construction activities
temporarily or permanently ceased on a portion of the Site in the SWPPP violates the CGP, and
therefore, violates a permit condition or limitation implementing any of such sections in a permit
issued under Section 402 of the Act, 33 U.S.C. § 1342. In accordance with Section 309(g)(2)(B)
of the Act, 33 U.S.C. § 1319(g)(2)(B), and 40 C.F.R. Part 19, Respondents are liable for civil
penalties not to exceed $16,000 per day for each day during which the violation continues.

Count 6

332 Paragraphs 1.1 through 3.11 are realleged and incorporated herein by reference.
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3.33 Part 5.5 of the CGP requ‘ir‘es the Respondents to include in the SWPPP
documentation supporting a determination of permit eligibility with regard to endangered
species.

3.34 As of the date of EPA’s January 26, 2009 inspection, the Respondents had
failed to include in the SWPPP documentation supporting a determination of permit eligibility
with regard to endangered species,

3.35 The Respondents’ failure to include in the SWPPP documentation supporting a
determination of permit eligibility with regard to endangered species violates the CGP, and
therefore, violates a permit condition or limitation implementing any of such sections in a permit
issued under Section 402 of the Act, 33 U.S.C. § 1342, In z;ccordancc with Section 309(g)(2)(B)
of the Act, 33 U.S.C. § 1319(g)(2)(B), and 40 C.F.R. Part 19, Respondents are liable for civil
penalties not to exceed $16,000 per day for each day during which the violation continues.

Count 7

3.36 Paragraphs 1.1 through 3.11 are realleged and incorporated herein by reference.

337 Part 5.4 of the CGP requires the Respondents to identify in the SWPPP all
allowable sources of non storm water discharges. Part 5.4 of the CGP also requires the
Respondents to describe in the SWPPP the pollution prevention measures used to eliminate or
reduce non storm waler discharges.

3.38 As of the date of EPA’s Januvary 26, 2009 inspection, the Respondents had
failed to include in the SWPPP the pollution prevention measures used to eliminate or reduce

non storm water discharges for all the sources of non storm water discharges identified in the

SWPPP.
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I 3.39 Respondents’ failure to 3i::§13:ititie'-i-n- the SWP‘?P the poltution prevention
2 |} measures used to elimin m:é. or reduce non storm water ézis-cﬁaifges for all the .sgogrcex of nion Storm
water discharges identified in the SWPPP, violates the CGP, and therefore, viclates a permit
ceadition or limitation implerieating any of such seCtions in a perpit sseed onder Section 402
of the Act, 33 U.8.C. § 1342, In accordance with Section 309(2)23(B) of the Act, 33 US.C..
§ 1319(g}2)B), and 40 C.F.R. Part 19, Respondents are liable for civil penalties not to exceed
$16,000 per day for each day during which the violation continnes.
IV. PENALTY

4.1 Based on the foregoing allegations, and puriuant to the autherity of Section
309(g)(2)(B) of the CWA, 33 U.S.C. § 1319(g){(2)B), E}’_;:.pmposes that an a-:ln&ii-ii;sitzzt;’i'i?ﬁ
penalty of $65,000 be assessed against Respondents, jointly and severally.
13 4.2 This penalty is proposed in consideration of the penaity factors identified in
14 || Section 309(g)(3) of the Act, 33 ULS.C. § 1319(g)(3). These statutory pemnaity factors are as
5 || follows: the nature, cireumstances, extent, and gravity of the violation or violations, and, with |
respect 10 Respondents’ ability to pay, prior history of violations, degree of culpability, econonﬁé
benefit or savings (if any) resulting from the violation, and such other niatters as justice may

18 ‘
H require.

19

4.2.1 Nawmre Clheumstances, Extent and Gravity of Vielations; The proposed

violations that significantly undermine the Act’s regulatory scheme. In addition, the
proposed penalty reflects Complainant’s determination that the alleged violitions have

24 the potential 1o harm the ¢nvironment. The Site is contigucus with Sand Creek. Given
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the close proximity to the creek and the amount of exposed soils along the length of the
creek, the potential to cause significant environmental harm was high in this case. The
potential for environment harm is exacerbated by the wet winter weather in which the
Respondents have worked.

4.2.2 Respondents’ Ability to Pay: Complainant has no information indicating

that the Respondents are unable to pay the proposed penalty. Complainant will consider
any information submitted by the Respondents related to their ability to pay the proposed
penalty.

4.2.3 Respondents” History of Prior Violations: Respondent ITD has a

significant history of noncompliance with the construction storm water requirements of
the Clean Water Act. In 2006, ITD paid a $495,000 penalty to settle allegations that it
dumped tons of sediment into Mica Bay near Coeur d’ Alene, Idaho in violation of the
CGP. Under the terms of the consent decree, [TD was required to engage in extensive
training of its personnel in compliance with the CGP. Complainant is not aware of any
prior history of violations by Parsons.

4.2.4 Respondents' Degree of Culpability: ITD had previously been fined for
violations of the CGP, and is still subject to the requirements of a consent decree that
requires ITD to (rain its personnel on compliance with the CGP. Given these facts, [TD
should have known how to comply with the CGP, and should have been acutely aware of
the reguirements of that permit, yet still violated several basic permit provisions.

Parsons, which is an established construction contractor in the road-construction business
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Jikewise should have been aware of the CGP requirements. The Respondents obtained
coverage under the CGP in November 2008.

4.2.5 Respondents’ Economic Benefit: The Respondents enjoyed an economic

benefit as a result of the activities described above. This economic benefit includes the
avoided costs associated with a failure to prepare anld maintain an adequate SWPPP,

failure to implement and maintain storm water control measures, and failure to implement|
stabilization measures, among other things.

4.3 Other Matters as Justice May Reguire: Complainant is not aware of any facts

that would require the application of the “other matters™ factor.

V. OPPORTUNITY TO REOU]%ST A HEARING
5.1 The Respondents have the right to file an Answer requesting a hearing on any
material fact contained in this Complaint or on the appropriateness of the penalty proposed
herein. Upon request, the Presiding Office may heold a hearing for the assessment of the civil
penalties conducted in accordance with the provisions of the Part 22 Rules and the
Administrative Procedure Act, 5 U.S.C. § 551 er seq. A copy of the Part 22 Rules accompanies
this Complaint.
5.2 The Respondents” Answers, including any request for hearing, must be in
writing and must be filed with:
Regional Hearing Clerk
U.S. Environmental Protection Agency, Region 10
1200 Sixth Avenue,

Suitc 900 (Mail Stop ORC-158)
Seattle, Washington 98101
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VI. FAILURE TO FILE AN ANSWER

6.1 To avoid a default order being entered pursuant to 40 C.F.R. § 22.17, the
Respondents must file a written Answer to this Complaint with the Regiona) Hearing Clerk
within thirty (30) days after service of this Complaint.

6.2 [n accordance with 40 C.F.R. § 22.15, the Respondents’ Answer(s) must clearly
and direcily admit, deny, or explain each of the factual allegations contained in this Complaint
with regard to which the Respondents have any knowledge. The Respondents’ Answer(s) must
also state: (1) the circumstances or arguments which are alleged to constitute the grounds of
defense; (2) the facts which the Respondents intend to place at issue; and (3) whether a hearing is
requested. Failure to admit, deny, or explain any material }actual allegation contained herein

constitutes an admission of the allegation.

VII. INFORMAL SETTLEMENT CONFERENCE

7.1 Whether or not the Respondents request a hearing, the Respondents may
request an informal settlement conference to discuss the facts of this case, the proposed penalty,
and the possibility of settling this matter. To request such a settlement conference, the
Respondents should contact:

Mark Ryan
Assistant Regional Counsel
U.S. Environmental Protection Agency, Region 10
1435 N. Orchard
Boise, Idaho 83706
(208) 378-5768
7.2 Note that a request for an informal settlement conference does not extend the

thirty (30) day period for filing a writien Answer to this Complaint, nor does it waive the

Respondents’ right to request a hearing.
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7.3 The Respondents are advi;e;i that, after the .Complainl is issued, the Part 22 Rules
prohibit any ex parie (unilateral) discussion of the merits of these or any other factually related
proceedings with the Administrator, the Environmental Appeals Board or its members, the
Regional Judicial Officer, the Presiding Officer, or any other person who is likely to advise these
officials in the decision on this case.

VIII. RESERVATIONS

8.1 Neither assessment nor payment of an administrative civil penalty pursuant to
this Complaint shall affect the Respondents’ continuing obligations to comply with: (1) the
Clean Water Act and all other environmental statutes; (2) tP_c terms and conditions of all
applicable Clean Water Act permits; and (3) any Compliance Order issued to the Respondents

under Section 309(g) of the Act, 33 U.S.C. § 1319(a), concerning violations alleged herein.

W
Dated thiscz_ﬁlay of September, 2009.

ard J. [(ovyéki, Director
Office of Ceripliance and Enforcement
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CERTIFICATE OF SERVICE

I certify that the foregoing “Complaint”™ was filed and sent to the following persons, in

the manner specified, on the date below:
Original and one copy, hand-delivered:

Carol Kennedy, Regional Hearing Clerk
U.S. Environmental Protection Agency
Region 10, Mail Stop: ORC-158

1200 Sixth Avenue, Suite 900

Seattle, WA 98101

A true and correct copy, together with a copy of the Consolidated Rules of Practice Governing
the Administrative Assessment of Civil Penalties,” 40 C.F.R. Part 22, by certified mail, return

receipt requested:

Murray Feldman
Holland & Hart LLP
101 S. Capitol Blvd.
Suite 1400

P.O. Box 2527

Boise, ID 83701-2527

Andrew Albrecht, President
Parsons RCI, Inc.

1216 140™ Avenue Ct. East
Sumner, WA 98390

Dated: q-30-09
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