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r. JURISDICTION AND GENERAL PROVISIONS

I. This Administrative Settlement Agreement and Order on Consent (Settlement

Agreement) is entered into voluntarily by the United States Environmental Protection Agency

(EPA) and ATK Launch Systems. Inc. (Respondent). This Settlement Agreement provides for

the perf0l111anCe of a removal action by Respondent at or in connection with the Highway 89

Storage Units Site (the Site) generally located in Box Elder and Weber Counties, Utah, at 16209'11

Street. Ogden, UT. 8440 I; Double D Storage. 2100 South Hwy 89, Perry UT. 84302: and EZ

Access Storage, 8823 Hwy 89. Willard. UT, 84340.

This Settlement Agreement is issued under the authority vested in the President of

the United States by Sections 104. 106(a), 107 and 122 of the Comprehensive Environmental

Response. Compensation. and Liability Act of 1980, 42 U.S.c. §§ 9604, 9606(a), 9607 and 9622.

as amended (CEReLA).

3. EPA has notified the State of Utah of this action pursuant to section I06(a) of

CERCLA. 42 USc. § 9606(a).

4. EPA and Respondent recognize that this Settlement Agreement has been

negotiated in good faith and that the actions undel1aken by Respondent in accordance with this

Settlement Agrt,ement do not constitute an admission of any liability. Respondent does not

admit, and retains the right to controvert in any subsequent proceedings othe;' than proceedings to

implement or enforce this Scttlement Agreement. the validity of the findings of facts. conclusions

of law, and determinations in Sections IV and V of this Settlement Agreement. Respondent

agrees to comply with and be bound by the temlS of this Settlement Agreement and fUl1her agrees

that it will not contest the basis or validity of this Settlement Agreement or its terms.



II. PARnES BOUND

5. This Settlement Agreement applies to and is binding upon EPA and upon

Respondent and its successors and assigns. Any change in ownership or corporate status of the

Respondent including. hut not limited to. any transfer of assets or real or personal property shall

not alter Respondcnt's responsibilities under this Settlement Agreement.

6. Respondent shall ensure that its contractors, subcontractors. and representatives

rcceive a copy of this Settlement Agreement and comply with this Settlement Agreement.

R..:spondcnt shall he responsible for any noncompliance with this Settlement Agreement.

III. DEFINITIONS

7. Unless otherwise cxprcssly provided in this Settlement Agreement. terms used in

this Sl:tllement Agrecment that are defined in CERCLA or in regulations promulgated under

C'ERCLA shall have the lileaning assigned to them in CERCLA or in such regulations. Whenever

tenns listed helow are used in this Settlement Agreement or in the appendices attached hereto and

incorporatcd hcrcunder. the following definitions shall apply:

a. "Action Memorandum" shall mean the EPA Action Memorandum

Amendment relating to the Site signcd on ovember 9, 2009. by the Assistant Regional

Administrator. Office of Ecosystcms Protection & Remediation. EPA Region 8. and all

attachmcnts thereto. The Action Memorandum is attached as Appendix I.

b. "CERCLA" shallmeanlhe Comprehensive Environmental Response,

Compensation. and Liability Act of 1980. as amended. 42 U.S.C. §§ 9601. el seq.

c. "Day" shall mean a calendar day. In computing any period of time under

this Settlement Agrecmcnt. where the last day would fall on a Saturday, Sunday. or
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Federal holiday, the period shall run until the close of business of the next working day.

d. "Effective Date" shall be the efJective date of this Settlement Agreement as

provided in Section XXIX.

e. "EPA" shall mean the United States Environmental Protection Agency and

any successor depanments or agencies of the United States.

1'. "'National Contingency Plan" or "NCP" shall mean the National Oil and

Hazardous Substances Pollution Contingency Plan promulgated pursuant to section 105 of

CERCLA. 42 U.S.C. ~ 9605. codified at 40 C.F.R. Pan 300. and any amendments thereTO.

g. "Paragraph" shall mean a pOl1ion of this Consent Decree identitied by an

Arabic numeral or an upper or lower case letter.

h. "Panies" shall mean EPA and Respondent.

l. "RCRi\" shall mean the Solid Waste Disposal Act. as amended. 42 U.s.c.

~§ 6901. el.leq. (also known as the Resource Conservation and Recovery Act).

J. "Respondent" shall mean ATK Launch Systems. Inc.

k. "Section" shall mean a pOliion of this Settlement Agreement identified by a

Roman numeral.

I. "'Settlemcnt Agreement" shall mean this Administrativc Settlement

Agreement and Order on Consent and all appendices attached hereto (listed in Section

XXVIII). In the cvent of contlict between this Settlement Agreement and any appcndix.

this Settlemcnt Agrecmcnt shall control.

m. "'Site" shall mean the Highway 89 Storage Units Superfund Site.

encompassing approximately 2 acres, located in Box Elder and Weber Counties. Utah. at

1620 9th Street, Ogden, UT. 84401; Double D Storage, 2 I00 South Hwy 89, PelTY UT,
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84302: and EZ Access Storage. 8823 Hwy 89. Willard. UT, 84340 and depicted generally

on the map attached as Appendi~ 2.

n. "United States" shall mean the United States of America and each

d~partment. agency. and instrumentality ofth~ United States. including EPA.

o. "Waste Material" shall mean 1) any "hazardous substance" under Section

101(14) ofCERCLA. 42 U.S.C. § 9601(14); 2) any pollutant or contaminant under

Section 101(33) ofCERCLA, 42 U.S.C. § 9601(33); and 3) any "solid waste"under

Section 1004(27) of RCRA. 42 U.S.c. § 6903(27).

p. "Work" shall mean all activities Respondent is required to perfo11l1under

this Settlement Agreement except those required by Section XI (Record Retention).

IV. FINDINGS OF FACT

8. The Site consists of three locations: a residence located at 1620 9th Street. Ogden.

UT 8440 I: two storage units at Double D Storage, 2100 South Highway 89. PeITY. Utah 84302:

and five storage units at EZ Access Storage, 8823 Highway 89, Willard. Utah 84340.

9. A Classic Emergency Removal was initiated on October 9. 2009. after EPA

Region 8 received notification tl'om the Box Elder County, Utah, Sheriffs Oftlce, stating that

numerous drums and containers of old chemicals used to make rocket propellants were being

stored in the storage units in Pell)' and South Willard, Utah. The EPA On-Scene Coordinator.

exercising his CERCLA Emergency Response Removal authority. initiated Site assessment and

stabilization actions. working closely with local authorities to implement measures to sec.ure the

Site. An initial Action Memorandum. dated October 22.2009. (and attached to Appendix 1).

documented this action.
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10. Over the next lour weeks, EPA contractors inventoried and categorized all drums

and miscellaneous containcrs of chcmicals found at the tlu·ee sub-sites. Local bomb squads were

called several times to detonate unstable materials off-Site.

11. When EPA began its response action, the storage units contained haphazardly

stacked drums, and various other containers of chemicals. Other items, such as equipment,

mcrchandise, furniture and trash,rjunk were scattered tlU'oughout the piled chemicals. Some of the

individual storage units had strong odors of chemical vapors. The residence contained numerous,

inappropriately stored and/or deteriorating containers of chemicals and associated equipmcnt

similar to those "lound in the storage units.

12. To date, approximately 7,000 chcmical items (over 16,000 individual containers)

have been inventoried and characterized at the three Site sub-locations. The inventoried items

include large quantities of dangerous materials such as rocket propellant and rocket motors

(explosive), water-reactive materials (magnesium and aluminum powders), and ammonium

perchlorate (a highly shock-sensitive oxidizer). The inventory also includes additionaL related

items that were discovered after the initial Action Memorandum was Jinalized. Due to their

sensitive location, chemicals found at the former employee's residence were removed

immediately into secure storage where they await final disposal.

13. The waste material describcd above consists of hazardous substances that, due to

their explosive and reactive nature, pr.esent a threat of release. The waste material is currcntly

awaiting proper of!~Site transpOIiation and disposaL which is the primary focus of the Work

required pursuant to this Settlement.Agreement.

14. Respondent. ATK Launch Systems, Inc., is thc ultimate cOlvoratc successor to

Thiokol Chemical Company. the so"urce of many of the chemicals that are the subject of the
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ongoing response action that is being addressed by this Settlement Agreement.

V. CONCLUSIONS OF LAW AND DETERMTNAnONS

15. Based on the Findings of Fact set forth above, and the Administrative Record

supporting this removal action. EPA has determined that:

a. The Highway 89 Storage Units Site is a "facility" as defined by section

10 1(9) of CERCLA. 42 U.S.C. § 9601 (9).

b. The contamination found at the Site, as identified in the Findings of Fact

above. indude "hazardous substances" as defined by section 101 (14) of CERCLA. 42

USC'. § 9601(14).

c. Respondent is a "person" as defined by section 101(21) ofCERCLA. 42

LJ.S.c. § 9601(21).

d. Respondent is a responsible party under section 107(a) of CERCLA, 42

U.S.c. § 9607(a), and isjointly and severally liable for performance of response action

and for response costs inCLirred and to be ineurred at the Site. Respondent arranged for

disposal or treatment. or arrangcd with a transporter for transpo11 for disposal or treatment

of haamious substances at the facility. within the meaning of section 107(a)(3) of

CERe LA. 42 U.S.c. § 9607(a)(3)

e. The conditions described in the Findings of Fact above constitute an actual

or threatcncd "release" of a hazardous substance 11'om the facility as defined by section

101(22) ofCERCLA. 42 U.S.C. § 9601(22).

1'. The removal action required by this Settlement Agreement is necessary to

protect the public health or welfare or the environment, and. if carried out in compliance
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with the terms of this Settlement Agreement. will be consistent with the NCP. as provided

in 40 C.F.R. ~ 300.700tc)(3)(ii) within the NCP.

VI. SETTLEMENT AGREEMENT AND ORDER

16. Based upon the foregoing Findings of Fact. Conclusions of Law and

Determinations, and the Administrative Record for this Site, it is hereby Ordered and Agreed that

Respondent shall comply with all provisions of this Settlement Agreement, including. but not

limited to, all attachments to this Settlement Agreement and all documents incorporated by

reference into this Settlement Agreement.

VII. DESIGNATlON Of CONTRACTOR, PROJECT COORDINATOR,

AND ON-SCENE COORDINATOR

17. Respondent shall retain one or more contractors to perform the Work and shall

notify EPA of the name(s) and qualitieations of such contractor(s) within two (2) day of the

EITective Date. Respondent shall also notify EPA of the name(s) and qualification(s) of any other

contractor(s) or subcontractor(s) retained to perfOnll the Work at least one (1) day prior to

commencement ol'such Work. EPA retains the right to disapprove of any or all of the contractors

and/or subcontractors rctained by Respondent. If EPA disapproves of a selected contractor,

Respondent shall retain a different contractor and shall notify EPA of that contractor's name and

qualilieations within two (2) days of EPA's disapproval.

18. Within two (2) days after the Effective Date. Respondent shall designate a I'roje.ct

Coordinator who shall bc responsible for administration of all actions by Respondent required by

this Settlement Agreement and shall submit to EPA the designated Project Coordinator's name.

address. telephone number, and qualifications. To the greatest extcnt possible. the Projcct

Coordinator shall be present on site or readily available during Site work. EPA retains the right to
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disapprove of the designated Project Coordinator. If EPA disapproves of the designated Project

Coordinator. Respondent shall retain a different Project Coordinator and shall notify EPA of that

person's name, address. telephone nwnber. and qualifications within one (1) day following EPA's

disapproval. Receipt by Respondent's Project Coordinator of any notice or eommLmication from

EPA relating to this Settlement Agreement shall constitute receipt by Respondent.

19. EPA has designated Tien Nguyen of the Preparedness, Assessment and Response

Program of the Oftice of Ecosystems Protection & Remediation. in Region 8. as its On-Scene

Coordinator (OSC). Except as otherwise provided in this Settlement Agreement. Respondent

shall direct all submissions required by this Settlement Agreement to the OSC at 8EPR-SA. 1595

Wynkoop St., Denver, CO 80202-1129. Submissions shall be provided to the OSC via email and

overnight mail.

20. EP1\ and Respondent shall have the right. subject to Paragraph 18. to change their

respective designated OSC or Project Coordinator. Respondent shall notify EPA at least one (I)

business day before such a change is made. The initial notification may be made orally, but shall

be followed promptly by wrinen notice and/or email.

VITI. WORK TO BE PERFORMED

21. Respondel1l shall perform. at a minimum. all actions necessary to implement the

Action Memorandum. The actions to be implemented generally include, but arc not limited to.

the following:

a. EPA has provided to Respondent its hazard classification and

categorization of on-site waste material which may be used for this removal action. If

additional analytical intormation is required tor segregation or disposal of waste material.
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Respondent shall conduct analyses itself and/or pro·vide for appropriate on-site hazard

categorization or sampling tor waste stream identification and disposal preparations.

b. Respondent shall dispose of all waste material at the Site. Respondent shall

make disposal alTangcments such that thosc materials presenting a more immediate thrcat

are removed Ii·om the Site tirst to ensure the safes!' most stable working conditions as

possiblc. Such materials would includc, but are not limited to, explosives, propellants,

shock sensitive materials and water reactive materials.

c. Respondent shall prov.ide tor appropriatc lab-packing, or over-packing of

containers or drums· containing hazardous wastes and/or substances.

d. Respondent shall provide tor removal and packaging for disposal of

contaminated soil and debris as appropriate.

e. Respondent shall provide for appropriate disposal protile sampling and

analyses of wastes in accordancc with all applicable Federal and State laws, including

Toxicity Charactcristic Leaching Procedures (TCLP), as appropriate.

f. Respondent shall provide, according to waste stream, for appropriate

transportation and disposal of waste material.

22. Work Plan and Implementation.

a. Within two (2) days aftcr the Effective Date, Respondcnt shall submit to

EPA for approval a draft Work Plan for perto1111ing the removal action generally described

in Paragraph 21 above. The draft Work Plan shall provide a description ot: and all

expeditious schedule for, the actions required by this SettlemcI1l Agreement.

b. EPA may approve, disapprove, require revisions to, or modify the draft

Work Plan in whole or in part. If EPA requires revisions, Respondent shall submit a
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revised draft Work Plan within two (2) days of receipt of EPA 's notification of the

required revisions. Respondent shall implement the Work Plan as approved in writing by

EPA in accordance with the schedule approved by EPA. Once approved. or approved

with modi lications. the Work Plan. the schedule. and any subsequent modilications shall.

be incorporated into and become fully enforceable under this Settlement Agreement.

c. Respondent shall not commence any Work except in confol111ance with the

terms of this Settlement Agreement. Respondent shall not conU11ence implementation of

the Work Plan developed hereunder until receiving written EPA approval pursuant to

Paragraph n.b.

llealth and Safetv Plan. Within two (2') business days after the Effective Date.

Rcspondent shall submit for EPA review and comment a plan that ensures the protection of the

public health and safety during perfol111ance of on-Site work under this Settlemcnt Agreement.

This plan shall be prepared in accordance with EPA's Standard Operating Safety Guide (PUB

9285.1-03. PB 92-963414. June 1992). In addition. the plan shall comply with all currently

applicable Occupational Safety and Health Administration (OSHA) regulations found al 29

C.F.R. Part 1910. If EPA dete1l11ines that it is appropriate. the plan shall also include contingency

planning. Respondent shall incorporate all changes to the plan recommended by EPA and shall

implement the plan during the pendency of the removal action.

24. Quality Assurance and Sampling.

a. All sampling and analyses peIi0I111ed pursuant to this Settlement

Agreemcnt shall conform to EPA direction. approval, and guidance regarding sampling.

quality assurance/quality control (QA/Qe). dara validation. and chain of custody

procedures. Respondent shall ensure that the laboratory used to pertorJn the analyses
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participates in a QA/QC program that complies with the appropriate EPA guidance.

Respondent shall [llllow. as appropriate. "Quality Assurance/Quality Control Guidance flJr

Removal Activities: Sampling Q.NQC Plan and Data Validation ProcedLlJ"es" (OSWER

Directive No. 9360.4-01, April 1, 1990), as guidance for QA/QC and sampling.

Respondent shall only use laboratories that have a documented Quality System that

I:omplies with ANSIIASQC E-4 1994, "Specifications and Guidelines for Quality Systems

tllr Environmental Data Collection and Envirolill1ental Teclillology Programs" (American

National Standard. January 5. 1995). lmd "EPA Requirements t(lr Quality Manag~ment

Plans (QA/R-2) (EPA/240/B-0 1/002, March 200 I: Reissued May 2006)," or equivalent

documentation as determined by EPA. EPA may consider laboratories accredited under

the National Environmental Laboratory Accreditation Program (NELAP) as meeting the

Quality System requirements.

b. Upon request by EPA, Respondent shall have such a laboratory analyze

samples submitted by EPA for QA monitoring. Respondent shall provide to EPA the

QA/QC procedures followed by all sampling teams and laboratories performing data

collection and/or analysis.

c. Upon request by EPA, Respondent shall allow EPA or its authorized

representatives to take split and/or duplicate samples. Respondent shall notify EPA not

less than Jive (5) days in advance of any sample collection activity, unless shorter notice is

agreed to by EPA. EPA shall have the right to take any additional samples that EPA

deems necessary. Upon request, EPA shall allow Respondent to take split or duplicate

samples of any samples it takes as pan of its oversight of Respondent's implementation of

the Work.
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Post-R~m()val Site Control. In accordance with the Work Plan schedule. or as

otherwise directed by EPA, Respondent shall submit a proposal for post-removal site control

consistent with Section 300.415(1) of the NCP and OSWER Directive No. 9360.2-02. Upon EPA

approval. Respondent shalI implement such controls alld shall provide EPA with documentation

of all post-removal site control arrangements.

26. Reporting.

a. Respondent shalI submit a written progress report to EPA conceming

actions undertaken pursuant to this Settlement Agreement every seventh (7'11) day after the

date of receipt of EPA's approval of the Work Plan until termination of this Settlement

Agreement. unless otherwise directed in writing by the OSc. These reports shalI dcscribc

alI signiticant dcvelopments during the preceding period. including the actions perform~d

and any problems encount~rcd. analyti~al data received during the reporting pcriod. and

the developments anticipated during the next reponing period, including a schedule of

a~tions to be pcrformed. anticipated problems, alld plarUled resolutions of past or

anticipated problems.

b. Respondent shall submit four (4) copics of all plans. repOlts or other

submissions required by this Settlement Agreement. or any approved work plan. Upon

request by EPA. Respondent shall submit such documents in electronic form.

c. If Respondent acquires any interest in real property at the Site, Respondent

shall. at least thirty (30) days prior to the conveyance of any imerest in real property at thc

Site. give written notice to the transferee that the property is subject to this Settlement

Agreement and written notice to EPA ofthe proposed conveyance, including the name

and address of the transferee. If Respondent acquires any interest in real propCrly at the
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Site. Respondent shall also require that its successors comply with the immediately

proceeding sentence and Sections IX (Site Access) and X (Access to Information).

27. Final Report. Within thirty (30) days after completion of all WOrk required by

this Settlement Agrecment, Respondent shall submit for r.;p A review and approval a fInal report

summarizing the actions taken to comply with this Sel1lement Agreement. The final report shall

confonll. at a minimum. with the requirements set forth in Section 300.165 of the NCP entitled

"OSC Repolis.'· The tlnal i'eport shall include a good faith estimate of total costs or a statement

u[" actual costs incurred in complying with the Settlement Agreement. a listing of quantities and

types of materials removed oft~Site or handled on-Site, a discussion of removal and disposal

options considered for those materials, a listing of the ultimate destination(s) of those materials. a

presentation of the analytical results of all sampling and analyses perfol111ed, and accompanying

appendices containing all relevant documentation generated during the removal action (e.g..

manifests, invoices, bills. contracts, and pennits). The final report shall also include the following

certitication signed hy a person who supervised or directed the preparation of that repon:

"Under penalty or law, I certify that to the best of my knowledge, after appropriate
inquiries of all relevant persons involved in the preparation of the report, the information
submitted is true, accurate, and complete. I am aware that there are signifIcant penalties
for submitting false information, including the possibility of tine and imprisonment for
knowing violations."

28. OffSite Shipments.

a. Respondent shall, prior to any off-Site shipment of Waste Material from

the Site to an out-oj~state waste management facility, provide written notification of such

shipment of Waste Material to the appropriate state environmental oflkial in the receiving

facility's state and to the On-Scene Coordinator. However. this notification requirement

shallnol apply to any off-Site shipments when the total volume of all such shipments will
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not exceed 10 cubic yards.

(I) Respondent shall include in the written notitication the following

information: I) the name and location of the facility to which the Waste Material

is to be shipped: 2) the type and quantity of the Waste Material to be shipped: 3)

the expected schedule for the shipment of the Waste Material: and 4) the method

oftranspol1ation. Respondent shall notify the state in which the planl1ed receiving

facility is located of major changes in the shipment plan, such as a decision 10 ship

the Waste Material to another facility within the same state, or to a facility in

another state.

(2) The identity of the receiving facility and state will be determined by

Respondent following the award of the contract for the removal action.

Respondent shall provide the information required by Paragraph 28.a and 28.b as

soon as practicable after the award of the contract and before the Waste Material is

actually shipped.

b. Bdore sllipping any hazardous substances, pollutants, or contaminants

ti'om the Site to an oft~site location. Respondent shall obtain EPA's cer1itication that the

proposed receiving facility is operating in compliance with the requirements ofCERCLA

§ 121(d)(3), 42 U.S.C. § 9621 (d)(3), and 40 C.F.R. § 300.440. Respondent shall only

send hazardous substances, pollutants, or contaminants from thc Site to an ofrsite facility

that complies with the requirements of the statutory provision and regulation cited in the

preceding sentence.
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IX. SITE ACCESS

29. If the Site, or any other property where access is needed to implement this

Settlement Agrecment, is owned or controlled by Respondent, Respondent shall, commencing on

the Effective Date. provide EPA and its representatives. including contractors. with access at all

rcasonable times to the Site, or such other property, for the purpose of conducting any activity

related to this Settlement Agreement.

30. Where any action under this Settlement Agreement is to be perfomled in areas

owned by or in possession of someone other than Respondent. Respondent shall use its best

efforts to obtain all necessary access agreements within two (2) duys ufter the Effective Date, or

as otherwise specitied in writing by the OSC. Respondent shall immediately notify EPA if after

using its best etl'o!1s it is unable to obtain such agreements. For purposes of this Paragraph. "best

elTo11s" includes the payment of reasonable sums of money in consideration of access.

Respondent shall describe in writing its etTo11s to obtain access. EPA may then assist Respondent

in gaining access. to the extent necessary to effectuate the response actions described in this

Settlement Agreement, using such means as EPA deems appropriate. Respondent shall reimburse

EPA for all costs and attorney's fees incurred by the United States in obtaining such access, in

accordance with the procedures in Paragraph 0 of Section XVII (Stipulated Penaltics).

31. Notwithstanding any provision of this Settlement Agreement, EPA retains all of its

access authorities and rights. including enforcement authorities relatcd thereto. under CERCLA.

RC RA, and any other applicable statutes or regulations.

X. ACCESS TO INFORMAnON

32. Respondent shall provide to EPA. upon request, copies of all documents and
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information within its possession or cOl1lrol or that of its contractors or agents relating to activities

at the Site or to the implementation of this Settlemcnt Agreement, including, but not limited to,

sampling, analysis. chain of custody records. manifests, trucking logs. receipts, reports, sample

tratric routing. correspondence, or other documents or information related to the Work.

Respondent shall also make available to EPA. for purposes of investigation, infortnation

gathering, or testimony. its employees, agents, or representatives with knowledge of rcleval1l facts

concerning the performance of the Work.

33. R~spondent may assen business confidentiality claims covering pal1 or all of the

documents or information submitted to EPA under this Settlement Agreement to the ~xtenl

permittcd by and in accordance with section 104(e)(7) ofCERCLA. 42 U.S.c. § 9604(e)(7), and

4.tJ C.r.R. § 2.203(b). Documents or information determined to be confidential by EPA will be

afforded the protection specitied in 40 C.F.R. Pru12, Subpru1 B. Ifno claim ofcontidentiality

accompanies documents or infonnation when they are submitted to EPA, or if EPA has notified

Rcspondcnt that the documents or info1l11ation are not contidentialunder the standards of section

104(e)(7) OfCERCLA or 40 C.F.R. Part 2. Subpart B, the public may be given access to such

docum~nts or infOimation without further notice to Respondent.

34. R~spondent may assert that certain documents, records and other info1l11ation are

privileged under the anomcy-c1icnt privilege or ru1Y other privilege recognized by federal law. If

th~ Respondent assert such a privilege in lieu of providing doclunents, it shall provide EPA with

the following: I) the title of the docwnent. record. or infom1ation; 2) the date of the documem,

record, or infollnation: 3) the name and title of the author of the document, record, or information;

4) the name and title of each addressee and recipient: 5) a description of the contcnts ofthc

document, record. or infollnation: and 6) the privilege asserted by Respondent. However, no
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documents. repons or other infollllation created or generated pursuant to the requirements of this

Settlement Agrcement shall be withheld on the grounds that they are privileged.

35. No claim of confidentiality shall be made with respect to any data, including, but

not limited to, all sampling. analytical. monitoring. hydrogeologic. scientific. chemical. or

engineering data. or any other documents or infollllation evidencing conditions at or around the

Site.

Xl. RECORD RETENTION

36. Until ten (10) years alier Respondent's receipt of EPA's notification pursuant to

Section \'XVTJ (Notice of Completion of Work), each Respondent shall prescrve and retain all

non-identical copies of records and documents (including records or documents in electronic

t'll'lll) now in its possession or control or whieh eome into its possession or control that relate in

any manner to the performance of the Work or the liability of any person under CERCLA with

respect to the Site. regardless of any corporate retention policy to the contrary. Until ten (10)

years after Respondent's receipt of EPA's notification pursuant to Section XXVII (Notice of

Completion of Work). Respondent shall also instruct its contractors and agents to preserve all

documems. records. and infonnation of whatever kind, nature or description relating to

perfonmlIlce (lfthe Work.

37. At the conclusion of this document retemion period. Respondent shall notify EPA

at least ninety (90) days prior to the destruction of any sueh reeords or documents. and. upon

request by EPA. Respondent shall deliver any such records or documents to EPA. Rcspondent

may assen that cCltain documents. records and other infonnation arc privileged under the

attorney-client privilege or any other privilege recognized by federal law. If Respondent asserts
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such a privilege. it shall provide EPA with the following: J) the title of the document. record, or

infol111ation; 2) the date of the document. record. or infollnation; 3) the name and title of the

author of the document, record. or information; 4) the name and title of each addressee and

recipient: 5) a description of the subject of the document. record. or information: and 6) thc

privilege asserted by Respondent. However, no documents, reports or other infol111ation created

or generated pursuant to·the requirements of this Settlement Agreement shall be withheld on the

grounds that they are privileged.

38. Respondent hereby certifies individually that to the best of its knowledge and

belief. aner thorough inquiry, it has not altered, mutilated. discarded, destroyed or otherwise

disposed of any records. documents or other information (other than identical copies) relating to

its potential liability regarding the Site since notitieation of potential liability by EPA or the State

or the tiling of suit against it regarding the Site and that it has flilly complied with any and all

EPA requests for information pursuant to sections I04(e) and 122(e) ofCERCLA, 42 U.S.c. §§

9604(e) and 9622(e), and section 3007 ofRCRA. 42 \J.S.c. § 6927.

XIT. COMPLIANCE WITH OTHER LAWS.

39. Respondem shall perform all actions required pursuant to this Settlement

Agreement in accordance with all applicable state and federal laws and regulations except as

provided in section 121(e) ofCERCLA, 42 U.S.C. § 692I(e), and 40 C'.F.R. §§ 300AOO(e) and

300.415(j). In accordance with 40 C.F.R. § 300AI5(j). all on-Site actions required pursuant to

this Selliement Agreement shall, to the extent practicable, as determined by EPA. considering thc

exigencies of the situation, attain applicable or relevant and appropriate requirements (ARARs)

under federal environmental or state environmental or facility siting laws.
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XUJ. EMf:RGENCY RESPONSE AND NOTIFICATION OF RELEASES.

40. In thc event of any action or occurrence during performance of the Work whieh

causes or threatens a release of Waste Material 1'1'om the Site that constitutes an emergency

situation or may present an immediate threat to public health or welfare or the environment,

Respondent shall immediately take all appropriate action. Respondent shall take these actions in

accordance with all applicable provisions of this Settlement Agreement, including, bur not

limited to. the Health and Safety Plan. in order to prevent. abate or minimize such release or

endangerment caused or threatened by the release. Respondent shall also immediately notify the

OSC at 303-88G-T637 or. in the event ofhis/her unavailability, the Regional Duty Ortieer.

Preparedness, Assessment, and Response, EPA Region 8, at 303-293-1788, or the incident or

Site c<lnditions. In the event that Respondent fails to take appropriate response action as required

by this Paragraph. and EPA takes such action instead. Respondent shall reimburse I~PA. pursuant

to P:lragraph 0 <If Section XVlJ (Stipulated Penalties). for all costs of the response action not

inconsistent with the NCP.

41. Tn addi tion, in the event of any release of a hazardous substance {i'om the Site.

Respondent shall immediately notify the OSC at 303-886-1637, the Regional Duty Ofiicer,

Preparedness. Assessment, and Response, EPA Region 8. at 303-293-1788 and the National

Response Center at (800) 424-8802. Respondent shall submit a written report to EPA within

seven (7) days after each release. setting f0l1h the events that OCCUlTed a;ld the measures taken or

to bc taken to mitigate any rclease or endangemlent caused or threatened by the release and to

prevent the reoccunence of such a release. This reporting requirement is in addition to. and not

in lieu of. reporting under section 103(c) ofCERCLA, 42 U.s.c. 99603(c). and section 304 of
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thc Emcrgency Planning and Community Right-To-Know Act of 1986, 42 U.S.C. S11004, el

seq.

XIV. AUTHORITY OF THE EPA ON-SCENE COORDINATOR

42. The ose shall be responsible for overseeing Respondenfs implementation of this

Swlement Agreement. The ose shall have the authority vested in an ose by the NCP,

including the authority to halt. conduct. or dircct any Work required by this Settlemcnt

Agreement. or to direct any other removal action undertaken at the Site. Absence of the ose

from the Site shall not be causc for stoppage of work unless specifically dirccted by the OSe.

XV. DISPUTE RESOLUTION

-\3. Unless otherwise expressly provided for in this Settlement Agreement. the dispute

resolution procedures of this Section sh,all be the exclusive mechanism for resolving disputes

ari~ing under this Settlement Agreement. The Parties shall attempt to resolve any disagreements

conceming this Scttlement Ab'Teement expeditiously and infomlally.

44. IrRespondent objects to any EPA action taken pursuant to this Settlement

Agrc:emcnt. it shall notify EPA in writing of its objection(s) v.~thin four (4) days of such action.

unless the objection(s) has/have been resolved informally. EPA and Respondent shall have

tourtecn (14) days from EPA's rcceipt of Respondent's written objection(s) to rcsolve the

dispute through formal negotiations (the Negotiation Period). The Negotiation Period may be

extendcd at the sole discrction of EPA.

45. Any agreemcnt reached by the panics pursuant to this Section shall be in writing

and shall. upon signature by both parties, bc incorporated into and becomc an enforceable part of

thi~ Settlemc:nt Agrec:ment. 1f the Parties are unable to reach an agreement within the
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Ncgotiation Period. an EPA management official at the Assistant Regional Administrator Icvel

or higher will issue a written decision on the dispute to Respondent. EPA s decision shall be

incorporatcd into and becomc an cnforceable part of this Settlement Agreement. Rcspondenfs

obligations under this Settlement Agreemcnt shall not be tolled by submission of any objection

tor dispute rcsolution under this Section. Following resolution of the disputc, as provided by this

Section. Respondent shall fulfill the requirement that was the subject of the dispute in

accordance with the agrecment reached or with EPA's dccision, whichever occurs.

XVI. FORCE MAJEURE

46. Respondent agrees to perform all requirements of this Settlement Agreement

within thc time limits established under this Settlement Agreement, unless the performancc is

delayed by ajiJrce majeure. For purposes orthis Settlement Agreement. a/orc·e majeure is

defincd as any event arising from causes beyond the control of Respondent, or of any cntity

controlled by Respondent. including but not limited to its contractors and subcontractors, which

delays or prevents performance of any obligation under this Settlement Agrccmcnt despite

Respondent·s besl efforts to fullillthe obligation. Force majeure does not include financial

inability to complete the Work or increased cost of perfomlance.

47. If any event occurs or has OCCUlTed that may delay the performance of any

obligation under this Settlement Agreement, whether or not caused by a/OI·ce majeure event.

Respondent shall notify EPA orally within twenty-four (24) hours of when Respondent first knew

that the event might cause a delay. Within two (2) days thereafter, Respondent shall provide to

EP i\ in writing an explanation and description or the reasons for the delay; the anticipated duration

of the delay: all actions taken or to be taken to prevent or minimizc the delay; a schedule for
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implementation of any measures to be taken to prevent or mitigate the delay or the effect of the

delay: Respondent's rationale for attributing such delay to a force majeure event ifit intends to. .

assert such a claim; and a statement as to whether, in the opinion of Respondent, such event may

cause or contribute to an endangel111ent to public health, welfare or the environment. Failure to

comply with the above requiremcnts shall prcclude Respondent from assening any claim offorce

/I/Ojellre for that event for the period of time of such failure to comply and for any additional delay

causcd by such fuilure.

48. If EPA agrees that the delay or anticiputed delay is attributable to a/orce majellre

evcnt, the time for performunce of the obligations under this Settlement. Agreement that are

affected by the/brce Inajellre cvent will be extendcd by EPA for such time as is necessary to

complete those obligations. An extension of the time for performance of the obligations affcctcd

by thefiJrce majeure event shall not, of itself. extend the time for performance ofuny other

obligntion. [fEPA does not agree that the delay or anticip31ed deluy hus been or will be caused by

a/iu'ce !1liljeure event. EPA will notify Respondent in writing of its decision. If EPA agrees that

the delay is attributable to afiJrce majeure event, EPA will notify Respondcnt in writing of the

kngth of the extension. if any. for perfonnance of the obligations affected by thefilrce majeure

cvent.

XVII. STlPULATED PENALTIES

49. Respondent shall be liable to EPA for stipuluted penalties in the amounts set lorth

in Paragraphs 50 and 51 for failurc to comply with the rcquirements of t.his Settlement Agr<:cment

specified below. unless excused under Section XVI (Force Majellre). "Complian<:e" by

Respondent shall includc complction of the activities under this Settlement Agreement or any work
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plan or other plan approved under this Settlement Agreement identificd below in accordance with

all applicable re4llirements oflaw. this Settlement Agreement. and any plans or other documents

approved by EPA pursuant to this Settlement Agreement and within the specified time schedules

established by and approved under this Settlement Agreement.

50. Stipulated Penalty Amounts - Work.

a. The following stipulated penalties shall accruc per violation per day for any

noncompliance identificd in Paragraph 50.b:

Penalty Per Violation Per Day
$500
$1.000
$1.500

Period of Noncompliance
1st th.rough 14th day
15th through 30th day
3Ist day and beyond

b. Compliance Milestones

(!) Designation of contractor(s) and subcontractors(s) pursuant to

Paragraph 17.

(2) Designation of Project Coordinator pursuant to Paragraphs 18 and

20.

(3) Perfonning the Work pursuant to Paragraph 21.

(4) Submitting the Work Plan pursuant to Paragraph:22.

(5) Submitting the Health and Safety Plan pursuant to Paragraph 23.

(6) Following the QA/QC and sampling/analyses requirements set forth

in Paragraph 24.

(7) Submitting a proposal for. and then implementing. post-n::moyal Site

control pursuant to Paragraph 25.

(8) Providing the notice required by Paragraph 26.c.



(9) Complying wi'th the off-site shipment requirements set forth in

Paragraph 28.

(10) Obtaining and providing Site acccss pursuant to Paragraphs 29 and

30.

(11) Providing access to information pursuant to Paragraph 32.

(12) Retaining records pursuant to Paragraphs 36 and 37.

(13) Undcrtaking emergency response pursuant to Paragraph 40 and

providing noti lieation of releases pursuant to Paragraph 41.

(14) Obtaining and maintaining insurance pursualll to Paragraph 76.

(15) Obtai ni ng and mainta ining Iinancial assurance pursuant to

Paragraphs 77-79.

(16) Paying stipulated penalties as required by this Section xvrr.

51. Stipulated Penaltv Amounts - Reports. The following stipulated penalties shall

ac<;rue per violation per day for failure to submit timely or adequate reports or other wrinen

documents pursuant to Paragraphs 26.a, 26.b, and 27:

Penalty Per Violation Per Dav
$300
$750
$1,500

Period ofNoncomplianee
I st through 14th day
15th through 30th day
31 st day and beyond

52. In the event that EPA assumes perfomlance ofa pOl1ion or all of the Work pursuant

to Paragraph 61 of Section XIX. Respondent shall be liable for a stipulated penalty in the amount

of $250,000.

53. All penalties shall begin to accrue on the day after the complete perfonnance is due

or lhe day a violation occurs, and shall continue to accrue through the final day of the correction of
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the noncompliance or completion of the activity. However, stipulated penalties shall not accrue:

1) with respect to a deficient submission under Section VTTT (Work to bePerformcd). during the

period. if any. beginning on thc 31st day after EPA's receipt of such submission until the date that

EPA notifies Respondent of any deficiency: and 2) with respect to a decision by the EPA

Management Official at thc Assistant Rcgional Administrator level or higher, under Paragraph 45

of Section XV (Dispute Resolution), during the period. if any. beginning on the 21 st day after the

Negotiation Pcriod begins until the datc that the EPA management official issues a final decisi'on

regarding such dispute. Nothing in this Settlement Agreement shall prevent the simultaneous

accrual of separate penalties lor separate violations of this Settlement Agreement.

54. Following EPA's detennination that Respondent has failed to comply with a

requirement of this Settlement Agrcement, EPA may give Respondent written notification of thc

failure and describe the noncompliance. EPA may scnd Respondent a written demand for paymcnt

of the penalties. However. penalties shall accrue as providcd in thc preceding Paragraph

rcgardless of whether EPA has notified Respondent ofa violation.

All penalties accruing under this Scction shall be due and payable to EPA within thirty (30) days

of Respondent's receipt from EPA of a demand for payment of the penalties. unless Respondent

invokes the dispute resolution procedures under Scction XV (Dispute Resolution). All payments

to EPA under this Section shall be paid by official bank check made payable to "EPA Hazardous

Substances Superfund." shall indicate that the payment is for stipulated penalties, shall rcference

the EPA Region and Site/Spill TO Number 08-SK. the EPA Docket Number set forth on the first

page of this Settlcmcnt Agreement. and the name and address of the party making payment, and

shall be mailed to:



US Environmental Protection Agency
Supcrfund Payments
Cincinnati Finance Center
PO Box 979076
Sl. Louis, MO 63197-9000

I\t the time of payment pursuant to this Section (or any other Section of this Settlement

Agreement), Respondent shall send notice that payment has been made to the OSC at the address

set forth in Paragraph 19 and to the EPA Cincinnati Finance Office by email to

acctsreceivable.cinwdl7ilcpa.gov. or by mail to:

EPA Cincinnati Finance Office
16 Martin Luther King Drive
Cincinnati. Ohio 45168

Such notice shall reference the Site/SpilllD Number and EPA docket number for this action.

55. The payment of penalties shall not alter in any way Respondent's obligation to

complete perfurmance of the Work required under this Settlement Agreement.

56. Penalties shall continue to accme during any dispute resolution period, but need not

be paid unti 11i fteen (15) days after the dispute is resolved by agreement or by recei pt of EPA' s

decision.

57. IfResponclent fails to pay stipulated penalties when due. EPA may institute

proceedings to collect the penalties. as well as Interest. Respondent shall pay Interest on the

unpaid balance, which shall begin to accrue on the date of demand made pursuant to Paragraph O.

Nothing in this Settlement Agreement shall be construed as prohibiting. alter.ing, or in any way

limiting the ability of EPA to eek any other remedies or sanctions available by virttle of

Respondent's violation of this Settlement Agreement or of the statutes and regulations upon which

it is based. including. but not limited to. penalties pursuant to sections 106(b) and 122(1) of
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CERCLA, 42 U.S.C. §§ 9606(b) and 9622(1), and punitive damages pursuant to seciion 107(c)(3)

ofCERCLA. 42 U.S.C. § 9607(c)(3). Provided. however. that EPA shall not seek civil penalties

pursuant to section 106(b) or 122(1) ofCERCLA or punitive damages pursuant to section 107(c)(3)

ofTERCLA for any violation for which a stipulated penalty is provided in this Section. except in

the case ofa willful violation of this Settlement Agreement or in the event that EPA assumes

performance ora portion or all of the Work pursuant to Section XIX. Paragraph 61.

Notwithstanding any other provision of this Section, EPA may, in its unreviewable discretion.

waive any ponion of stipulated penalties that have accrued pursuant to this Settlement Agreement.

XVIII. COVENANT NOT TO SUE By EPA

58. In consideration of the actions that will be.perfonlled by Respondent undcr the

terms of this Settlement Agreement, and except as otherwise specifically provided in this

Scttlement Agrccmem, EPA covenants not to sue or to takc administrative action against

Respondent pursuant to sections 106 and 107(a) of CERCLA. 42 U.S.c. §§ 9606 and 9607(a). for

thc' Work. This covenant not to sue shall take effect upon the Effective Date and is conditioned

upon the complete and satisfactory performance by Respondent of all obligations under this

Settlement Agreement. This covenant not to sue extends only to Respondent and does not extend

to any other person.

XIX. RESERVAnONS OF RIGHTS By EPA

59. Except as specifically provided in this Settlement Agreement. nothing in this

Settkment Agrecment shall limit the power and authority of EPA or the United States to take.

direct. or order all actions neccssary to protect public health or welfarc or the environmcnt or to

prevent. abate. or minimize an acttlal or threatened releasc of hazardous substances. pollutants or
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comaminants, or hazardous or solid waste on, at, or from the Site. Further, nothing in this

Settkment Agreement shall prevent EPA from seeking legal or equitable relief to enforce the

tCI111S of this Settlement Agreement. from taking other legal or equitable action as it deems

appropriate and necessary, or from requiring Respondent in the future to perf01111 additional

activities pursuant to CERCLA or any other applicable law.

60. The covenalll not to sue set forth in Section XVIII above docs not pertain to any

matters other than those expressly identified therein. EPA reserves, and this Settlement Agreement

is wilhout prejudice to. all righb against Respondent with respect to all other matters. induding.

but not limited to:

a. claims based on a failure by Respondent to meet a requirement of this

ettlement Agreement;

b. liability for response costs:

c. liability for perfomlanee of response action other than the Work:

d. criminal liability:

e. liability for damages for injury to, destruction of, or loss of natural

resources. and for the costs of any natural resource damage assessments;

f. liability arising from the past, present, or future disposal. release or threat of

rekase of Waste Materials outside of the Site; and

g. liability for costs incurred or to be incurred by the Agency for Toxic

Substances and Disease Registry related to the Site.

61. Work Takeovcr. In the event EPA determines that Respondent has ccased

implemcntation of any portion of the Work. is seriously or repeatedly deficient or late in its
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performance of the Work, or is implementing the Work in a manner which may cause an

endangerment to human health or the environment, EPA may assume the perf0l111anCe of all or any

portion of the Work as EPA determines necessary. Respondent may invoke the procedures set

l'emh in Section XV (Dispute Resolution) to dispute EPA's determination that takeover of the

Work is wanantcdunder this Paragraph. Costs incuned by the United States in perfol111ing thc

Work pursuant to this Paragraph shall be considered response costs that are subject to the

Reservations of Rights by EPA in this Section. Notwithstanding any other provision of this

Settlement Agreement. EPA retains all authority and reserves all rights to take any and all response

actions authorizcd by law.

XX. COVENANT NOT TO SUE By RESPONDENT

62. Respondent covenants not to sue and agrees not to assert any claims or causes of

action against the United States, or its contractors or employees, with respect to thc Work. and this

Settlement Agreement. including. but not limited to:- -
a. any direct or indirect claim for reimbursement from thc Hazardous

Substance Supcrfund established by 26 U.S.c. § 9507, based on sections 106(b)(2j. 107.

111. 112. or 113 of CERCLA. 42 USC. §§ 9606(b)(2), 9607. 9611. 9612. or 9613. or any

other provision of law:

b. any claim arising out of response actions at or in conncction with the Site.

including any claim under the United States Constitution. the Utah Constitution, the Tucker

Act. 28 U.s.c. § 1491. the Equal Access to Justice Act. 28 U.S.C. § 2412. as amended, or

at common law: or

c. any claim against the United Statcs pursuant to sections 107 and 113 of

29



CERCLA, 42 U.S.c. §§ 9607 and 9613, relating to the Work.

63. Except as provided in Section XX. Paragraphs 65 (Ability to Pay Waiver). these

covenants not to sue shall not apply in thc event the United States brings a cause of action or issues

an order pursuant to any of the reservations set forth in Section XIX (Reservations orRights by

EPA), other than in Paragraph 60.a (claims for failure to meet a requirement of the Settlement

Agrcemcnt) or 60.d (criminal liability), but only to the extent that Respondent's claims arise from

the samc response action, response costs, or damages that the United States is sceking pursuant to

the applicable reservation.

64. Nothing in this Agrcement shall be deemed to constitute approval or

preauthoriz.ation ora claim within the meaning of section III ofCERCLA. 42 USC. § 9611. or 40

C.F.R. § 300700(d).

65. Respondent agrees not to assert any claims and to waive all claims or causes of

action, including. but not limitcd to, claims or causes of action under sections I 07(a) and 113 of

CERCLA. 42 U.S.c. §§ 9607(a) and 9613. that it may haw for all matters relating to the Site

against any person that in the future enters into a final settlement based on limited ability to pay,

with EPA with respect to the Site. This waiver shall not apply with respect to any defense. claim.

or cause of action that Respondent may have against any person if such person asserts a claim or

cause at' action relating to the Site against Respondent.

XXI. OTHER CLAIMS

66. By issuance of this Settlement Agreement, the United States and EPA assume no

liability for injuries or damages to persons or property resulting from any acts or omissions of

Respondent. The United States or EPA shall not be deemed a party to any contract cntered into by
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Respondcnt or its directors, officers, employees, agents, succcssors, representativcs. assigns.

contractors. or consultants in carrying out actions pursuant to this Settlement Agreement.

67. Except as expressly provided in Section XX. Paragraph 65 (Ability to Pay Waivcr),

and Section XVlT! (Covenant Not to Sue by EPA). nothing in this Settlement Agreement constil1ltes

a satisfaction of or releasc from any claim or causc of action against' Respondent or any person not a

party to this Settlement Agreement. for any liability such person may have under CERCLA, other

statutcs. or common law. including but not limitcd to any claims ofthc United States for costs.

damages and interest under sections 106 and 107 ofCERCLA, 42 U.S.C. §§ 9606 and 9607.

68. No action or dccision by EPA pursuant to this Settlement Agreemcnt shall give risc

to any right to judicial review, except as set forth in section 113(h) ofCERCLA, 42 U.S.C. §

9613(h)

XXII. CONTRlBUTION

69. The Parties agree that this Settlement Agreement constitutes an administrative

scttlcmcnt for purposes of section 113(f)(2) ofCERCLA. 42 U.s.C. § 96 13(f)(2). and that

Respondcnt is entitled. as of the Etfective Date. to protection fi'om contribution actions or claims as

provided by sections II 3(f)(2) of CERCLA, 42 U.S.C. § 9613(f)(2), or as may bc otherwise

provided by law, tor "matters addressed" in this Settlement Agreement. The "matters addressed" in

this Sdtlcmcnt Agreement are the Work.

70. The Parties agree that this Settlement Agreement constitutes an administrative

settlement for purposes of section 113(f)(3)(B) ofCERCLA, 42 U.s.C. § 9613(f)(3)(B), pursuant to

which Responcknt has. as of the Effective Date. resolved its liability to the United States lor the

Work.

31



71. Except as provided in Section XX, Paragraph 65 (Ability to Pay Waiver) of this

Settlement Agrecment, nothing in this Settlement Agreement shall be construcd to create any

rights in. or grant any cause of action to. any person not a PaI1y to this Settlement Agreement.

EXCept as provided in Scction XX. Paragraph 65 (Ability to Pay Waiver) of this Scttlement

Agrecment. each of the parties expressly reserves any and all rights (including. but not limited to.

pursuant to section 113 ofCERCLA, 42 U.S.C. ~ 9613), defenses, claims. demands, and causes

of action which each Party may have with respect to any maner. transaction. or occurrence

rdating in any way to the Site against any person not a Parry hereto. Nothing in this Settlement

Agreement diminishes the right of the United States, pursuant to section 113(1')(2) and (3) of

CERCLA. 42 U.S.c. § 96 I3(f)(2)-(3). to pursue any such persons to obtain additional response

costs or response action and to enter into settlements that give rise to contribution protection

pursuant to section 113(1)(2).

72. Respondent shall. with respect to any suit or claim brought by it for matters

related to this Settlement Agreement. notify EPA in writing no later than sixty (60) days prior to

the initiation of such suit or claim. Respondent also shall. with respect to any suit or claim

brought against it for matters related to this Settlement Agreement, notify EPA in writing within

t~n (10) days ofserviee of the complaint or claim upon it. Tn addition. Respondent shall notify

EPA withintcn (J 0) days of servicc or receipt of any Motion for Summary Judgment and within

ten (10) days of receipt of any order from a court setting a case for trial. for matters related to

this Settlement Agreement.

XXJII.

73. Respondent shall indemnifY. save and hold harmless the United States. its

oHicials. agents. contractors, subcontractors, employees and reprcsentatives from any and all

claims or causes of action arising from. or on account of, negligent or other wrongful acts or
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omissions or Respondent. its· officers. directors. employees. agents. contractors. or

subcontractors, in caITying out actions pursuant to this Settlement Agreemcnt. In addition.

Respondent agrees to pay the United States all costs inculTed by the United States, including but

not limitcd to attorneys fees and other expenses of litigation and settlement, arising from or on

account or claims made against the United States based on negligent or other wrongful acts or

omissions of Respondent, its officers, directors, employees,. agents, contractors, subcontractors

and any persons acting on its behalf or under its control. in calTYing out a\.,tivities pursuant to this

Settlement Agreement. The United States shall not be held out as a party to any contract entered

into by or on behalf of Respondent in calTying out activities pursuant to this Set lement

Agreement. either Respondent nor any such contractor shall be considered an agent of the

United Stales.

74. The United States shall give Respondent notice of any claim for which the United

States plans to seek indemnification pursuant to this Section and shall consult with Respondent

prior to settling such claim.

75. Respondent waives all claims against the nited States for damages or

reimbursement or for set-off of any payments made or to bc madc to the United States. arising

Ii'om or on account of any contract. agreement. or alTangement between Respondent and any

person for performance of Work on or relating to the Site. including. but not limited to. claims on

account or construction delays. In addition. Respondent shall indemnify and hold hamlless the

United States with respect to any and all claims for damages or reimbursement arising: iTom or on'

accounl of any contract. agreement. or arrangement between Respondent and any person tCll'

perlonnance of Work on or relating to the Site, including, but not limited to. claims on account

of construction delays.
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XXIV. INSURANCE

76. At least one (1) day prior to commencing anyon-Site work under this Settlement

Agreement. Respondent shall secure. and shall maintain for the duration of this Settlemel1l

Agreement. comprehensive general liability insurance and automobile insurance with limits of

ONE MILLIO DOLLARS ($1,000.000), combined single limit. naming EPA as an additional

insured. Within the same lime period. Respondent shall provide EPA with certificates of such

insurance and a copy of each insurance policy. Respondent shall submit such certificates and

copies of policies each year on the anniversary of the Effective Dale. In addition. for the

duration of the Settlement Agreement, Respondcnt shall satisfy. or shall cnsurc that its

contractors or subcontractors satisfy, all applicable laws and regulations regarding the provision

ofworker's compensation insurance for all pcrsons perfolllling the Work on behalfof

Respondent in fllrtherance of this Settlement Agreement. If Respondent demonstrate by

evidence satisfactory to EPA that any contractor or subcontractor maintains insurance cquivalent

to that described above. or insurance coveringsome or all of the same risks but in an equal or

lesser amount, then Respondent need provide only that portion of the insurance dcscribed above

which is not maintained by such contractor or subcontractor.

XXV. FI ANCIAL ASSURANCE

77. Within five (5) days of the Effectivc Date, Respondent shall establish and

maintain Iinancial security for the benefit of EPA in the amount of TWO MILLION TWO-

Illl rDRI'[) TIIOUSAND DOLLARS ($2.200.000) in onc or more of the following fon115. in

order to secure the nil I and final completion of Work by Respondent:

a. a surety bond unconditionally guarantceing payment and/or perfomlancc

of the Work:

b. one or more irrevocable letters of credit, payable to or at the direction of
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EP1\. issued hy linancial institution(s) acceptable in all respects to EPA:

c. a trust nmd administered by a trustee acceptable in all re~pects to EPA;

d. a policy of insurance issued by an insurance caITier acceptable in all

rcspects to EPA. which ensures thc payment and/or perfomlance of thc Work:

e. a wrinen guarantee to pay for or perform the Work provided by one or

more parent companies of Respondent, or by one or more unrelated companies that have

a substantial business relationship with at least one of Respondent: including a

demonstration that any such guarantor company satisfies the financial test requircments

of 40 C.F.R. *264.143(f): and/or

f. a demonstration of sufficient financial resources to pay for the Work made

by Respondent. whieh shall consist cif a demonstration that Respondent satisfies the

rcquiremcnts of 40 C.F.R. § 264. 143(f).

78. Any and all tinancial assurance instnu11ents provided pursuant to this Section

shall be in foml and substance satisfactory to EPA, determined in EPA's sole discretion. Tn the

event that EPA detemlines at any time that the financial assurances provided pursuant to this

Section (including. without limitation, the instrument(s) evidencing such assurances) are

inadequate. Respondent shall. within five (5) days of receipt of notice of EP I\'s determination.

obtain and present to EPA for approval one of the other fomls of financial assurance listed in

Paragraph 77. above. In addition. if at any time EPA notifies Respondent that the anticipated

cost of completing the Work has increased. then. within five (5) days of such notification.

Respondent shall obtain and present to EPA for approval a revised fon11 of financial assurance

(otherwise acceptable under this Section) that reflects such cost increasc. Respondent's inability

to demonstrate linancial ability to complete the Work shall in no way excuse perf0l111anCe orany

activities requircd under this Scttlement Agrcemcnt.



79. II' Respondent seeks to ensure completion of the Work through a guarantee

pursuant to Subparagraph 77.e or 77.fofthis Settlement Agreement, Respondent shall (1)

demonstrate to EPA' s satisfaction that the guarantor satisties the requirements of 40 C. F.R. 9

264.143(1): and (2) rcsubmit swom statements conveying the information required by 40 C.F.R.

9264.143(1) annually, on the anniversary of the Effective Date or such other date as agreed by

EPA. to EPA. For the purposes of this Settlement Agreement, wherever 40 C.F.R. § 264.143(1)

references "sum of cUlTent closure and post-closure costs estimates and the current plugging and

abandonment costs estimates," the dollar amount to be used in the relevant financial test

cakulations shall be the current cost estimate of TWO MILLION TWO-HUNDRED

THOUSAND DOLLARS ($2,200,000) for the Work at the Site plus any other RCRA.

CERCLA, TSCA. or other federal environmental obligations financially assured by Respondent

or guarantor to EPA by means of passing a financial test.

80. If. after the Effective Date, Respondent can show that the estimated cost to

complete the remaining Work has diminished below the amount set forth in Paragraph 77 of this

Section. Respondent may. on any anniversary date of the Effective Date. or at any other time

agreed to by the Parties, reduce the amount of the f'inancial security provided under this Section

to the estimated cost of the remaining Work to be perfonned. Respondent shall submit a

proposal for such reduction to EPA, in accordance with the requirements of this Section, and

may reduce the amount of the seeurity after receiving written approval from EPA. In the event

of a dispute. Respondent may seek dispute resolution pursuant to Section XV (Dispute

Resolution). Respondcnt may reduce the amount of security in accordance with EPA's written

decision resolving the dispute.

SI. Respondent may change the form of tinancial ,issurance provided under this

Sec,tion at any timc. upon notice to and prior written approval by EPA, provided that EPA
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detcrmines that the new form of assurance mcets the requircments of this Section. In the cvent

ofa disputc, Rcspondent may change the form of the financial assurance only in accordance with

the written decision resolving the dispute.

XXVI. MODIFICATIONS

82. The OSC may make modifications to any plan or schedule in writing or by oral

direction. Any oral modification will be memorialized in writing by EPA promptly, but shall

have as its effective date the datc of the OSC's oral direction. Any other requirements of this

Settlement Agreemcnt may be modified in writing by mutual agreement of the parties.

83. If Respondent seeks permission to deviate from any approved work plan or

schcdule. Respondent's Project Coordinator shall submit a written request to EPA for approval

outlining the proposed modification and its basis. Respondent may not proceed with the

reqLlested deviation until receiving oral or written approval li'om the OSC pursuant to Paragraph

82.

8.:1. No info1l11al advice. guidance. suggestion, or comment by the OSC or other EPA

representatives regarding reports, plans, specifications, schedules, or any other writing submitte.d

by Rcspondent shall rclieve Respondent of its obligation to obtain any f0l111al approval required

by this Settlement Agreement. or \0 comply with all requirements of this Settlement Agreement.

unless it is!(1rlllally moddied.

XXVII. NOTICE OF COMPLETION OF WORK

85. When EPA determines, after EPA's review of the Final RepOli, that all Work has

been fully pCrl(11l11ed in accordance with this Settlement Agreement. with the exception of any

continuing obligations required by this Settlement Agreement, including post-removal site

Cllntrols and record retcntion, EPA will provide written notice to Respondent. If EPA determines
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that any such Work has not b~en completed in accordance with this S~rtlem~nt Agreem~nt. EPA

will notify Respondent. provide a list of the deticiencies, and require that Respondcll\ modify thc

Work Plan il'appnlprialc in orlkr to correct such dcliciencies. Respondent shall illlplemeni th~

1110diticdand approved Work Plan and shall submit a moditicd Final Report in accordance with

the EPA notice. Failure by Respondent to implement the approved modij'ied Work Plan shall be

a violation of this S"rtlcment Agreement.

XXVIII. lNTEGR-\nON!ApPENDICES

86. This Settlement Agreement and its appendices constitute the tinal. complete and

l'xclusive agrccmcnt and understanding among the Parties with respcet to th" settlemcnt

embodied ill this Settkment Agrcement. The parties acknowledge that there are no

representations. ~lgrccmcnts or understandings relating ro thc settlcment other than those

l'xprc:;:;[y contained in this Settlement Agrecment. The following appendices arc attached to and

. incorporated into this Scttlcmcnt Agrecment:

Appendi" 1 . Action Memorandum
Appcndix :2 - Site Map
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XXIX. EFFECTIVE DATE

87. This Settlement Agreement shall be effective on the day the Settlement

Agreement is signed by the Regional Administrator or his/her delegatee. I

88. The undersigned representative(s) of Respondent certify(ies) that it (they) is (are)

fully authorized to enter into the terms and conditions of this Settlement Agreement and to bind

the party(ies) it (they) represent(s) to this document.

Agreed this 16th day of November, 2009.

For ATK Launch Systems, Inc.

By: Michael L. Bell

Title: Vice President & Assistant General Counsel

I 'The due date for obtaining and providing the Financial Assurance contained in Article XXV,
Paragraph 77, is extended to 10 business days from the date of signature above.
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fl4
It is so ORDER D and Agreed this l'7 - day ofNovell1ber, 2009.

.'
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Appendi\ 1 - Administrative Settlement Agreement and Order On Consent For Removal Action

Action Memorandum
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Appendix 2 - Administrative Settlement Agreement and Order On Consent For Removal Action

Site Map
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