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Please find Respondent’'s Mation for Judgment attached.

As noted by Mr. Murdock’s previous emait, | will be in trial Monday and Tuesday, November 5-6th, but
will be available for a conference call, if necessary in light of this filing, on Wednesday between 9:00
a.m. and 10:00 a.m.

Charles {Chuck) Kibler, Ir.
The Kibler Law Firm

765 N. 51h Street

Silshee, Texas 77656

(409) 373-4313

Fax (888) 720-1177
hitp://www kiblerlaw.com

This message is keing sent by or on behalf of a lawyer frem the Kibler Law Firm, 1Uis intended as o private communication with the individual or
entlity 10 which it is addressed. This communication may conlain information that is proprictary, privileged or confidenlial or othurwise legally
exempl from disclosure, If you are net the naned addressee, you aze not authorized to read, print, retain, copy or disseminatle this message or
any parl of it il you have received this message in error, please notify the sender immaediately by c-mail and delete oll copics of the message.



UNTIED STATES
ENVIRONMENTAL PROTECTION AGENCY
REGION 6

In the Matier of

Mr. Henry R. Stevenson, Jr.
Yarkwood Land Company Docket No, CWA-G-2011-2709

Respondents

RESPONDENT’S MOTION FOR JUDGMENT

Henry R, Stevenson, Jr., Individoally and as Owner of Parkwood Land Co. files this
Motion for Judgment and would respeetfully show the following:
I On or about October 31, 2012, Complainant filed its Supplemerital Pre-Hearing
Fxchange. This supplement included (1) no less than 235 pages ol additional documents and
cvidentiary materials and (2) the inclusion of an “expert” witness. ‘This supplement was
introduced Tourteen (14) days prior o the scheduled hearing. Respondent Nled his Motion Jor
Continuance in order to have adequale time 1o review the voluminous supplement and possibly
employ the services ol his own expert to counter the suspected testimony of Complainant’s new
expert. This Motion was denied.
2. In denying Respondent’s Motion for Continuance, the Regional Judicial OdTicer states,
“[t]he {scheduling] order also required the parties to supplement therr pre-hearing exchanges no
later than November 1, 2012, Respondents filed no timely objection fo that schedule.™ The
Order Turther states that “Counsel should also have expected this documentation would be
extensive, yel did not previously object to the relatively short time my ovder provided between
the pre-hearing exchange and hearing.” Iirst, Respondent is al a Joss as 1o how he could

possibly supplement his pre-hearing exchange prior to receiving, evaluating Complainant's



materials and identifying materials which would offer responsive probative value. Forther, when
the 1ssuc was discussed via conference call on or about September 19, 2012, Respondent’s
counsel did state, *1 do not understand how my client can supplement any materials without first
knowing what Mr. Murdock has o offer.” The Regional Tudicial Offer answered with “there
should only be the issue of the bald cypress-tupelo swamp and the issuc of whether there was a
writien requirement by the Galveston Corps of Engineers 1o provide writien plans ol the work 1o
be accomplished under NWP #3.°" With all respect intended, the Regional Judicial Olficer mis-
staies the obiections of Respondent’s counsel. And lnally, regarding “Counsel should also have
expected this documentation to be extensive,” Respondent is at a foss as 1o how such voluminous
records, not to mention the inclusion ol a new experl, could be anticipated. Respendent, while
alleged to have violated the sacred provisions of the Clean Water Act, obyiously is believed to
blessed with some sort of extra-sensory pereeption or mind-reading skills.

3 On March 21, 2012, the United States Supreme Court issued its ruling on Sackett v. fP4
which held that petitioner’s could bring a civil action under the Admmistrative Procedure Act to
challenge the issuance of the linvironmental Protection Agency’s administrative complhiance
order under §309 ol the Clean Waler act, requiring them to take certain actions with respect o
their property. 366 LIS, (2012). Ina unanimous decision, Justice Alito states, ~The
position taken in this case by the Federal Government—a position that the Court now squarcly
rejects-—would have put the property rights of ordinary Americans entirely at the mercy of
Environmental Protection Agency (2PA) employees, The reach of the Clean Water Act 1s
notoriously unclear, Any picee of land that is wet at least parl of the year is in danger of being
classificd by EPA employees as wetlands covered by the Act. and according 1o the Federal

Government, if property owners begin 1o consiruct a home on a lot that (the agency thinks



possesses the requisite weilness. the property owners are al the agency’s morey.” oo Tustice
Alito further states, “the combination of the uncertain reach ¢f the Clean Water Act and the
draconian penalties imposcd lor the sort of vielations alleged in this case still leaves most
property owners with litthe practical alternative but to dance 1o the EPA’s tune.™ fd.

4, The Regional Judicial Officer, in the above-referenced case, has already rejected
Respondent’s allegations regarding jurisdiction and granted Complainant’s Motion for
Accelerated Decision, The hearing is merely 1o determinge the penally of Respondent’s
“violations.” Because Sackerr was decided afler the original complaint was filed against
Respondent, Respondent has “danced (o the EPA™s tune™ inan cffort o (1) resolve the issuc
without penally or (2) oblain a Inal, appealable judgment which wonld provide standing under
pre-Sackets rules and allow Respondent to seek justice in Federal District Court.

3. Based upon the circumstances and actions taken to date in this administrative process,
Respondent belicves that the actions taken against him arc biasced in favor of Complainant and
purposely designed to drain him of financial resources and delay his opportunity Lo reecive  fair
and tmpattial hearing before his peers in Pederal Court, Respondent does not wish to expend
{urther financial resources in an endeavor in which Complainant is allowed to (1) double or triple
the volume of evidentiary documents previously provided in support of the complaint fourteen
(14} days hefore hearing and (2} add a new expert witness with no more disclosed credentials
than “he has been employed by the Corps™ Regulatory Branch for 21 years and is responsible for
performing wetland delineations.”  Respondent has driven amtomobiles Tor more than 21 yoars,

but such a fact does not necessarily make him an expert on internal combustion engines.



0. Therefore, Respondent respectfully requests Judgment upon this matter, without hearing,
based upon the evidence before the Regional Judicial Officer and fo all other and such further

reliel Respondent may be entitled.

Respectfully Submitted.

THE KIBLER Law FiRM

Charles . Kibler, Fr.
Charles M, Kibler, Ir.
765 N. 5" Street
Silsbee, Texas 77656
(409) 373-4313
Fax (888)720-1177
Attorney for Respondents

CERTIFICATE QF SERVICI

I certtfy that on November 5, 2012 a true and correct copy of Respondent’s Motion for
Judgment was served 10 each person listed below by the method indicated.

Charles M. Kibler, Fr.

Charles M. Kibler, 11

Russell Murdock

LLS. Environmental Protection Agency
1445 Ross Avenue

Dallas Texas 75202

lorena S. Vaughn

Regional Hearing Clerk

LS. Environmental PProtection Agency
1445 Ross Avenue

Dallas, Texas 75202



