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_ ‘COMPLAINT AND CONSENT AGREEMENT AND FINAL {)_RDER
The Director, Compiiance Assurance and Enforcement Divisicn, United Staté's'

Environmental Protectwn Agcncy, Region 6 (“EPA™) as Complamant, the New Mexico

Env:ronmcnt Dcpartmeut ("NMED”) as Plamtlﬁ‘ Intervenor, and Western Reﬁn;mg Soumwest

Inc,, witha faclhty near Ga]}up, New Mcxmo (*Respondent™} in the above refercnced actmn,
have conscnted fo the terms of this Cornplant and Consent Agreement and Final Ortier ' "
(“CAFO™). -
NOW THEREFORE, before the takiﬁg of-any téstimonj, without amy adjudi;:aﬁbn-of
any issues of faw or- fact herein, the parties agree to the terms of this CAFO. |

’ Iu ) )
 PRELIMINARY STATEMENT

1) This proceeding for the assessment of civil penalties and compliance order was instituted by

EPA pursuant o Section 3008 of the Resource Conse;-vétion and Recovery-Act (“RCREX”),
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42 U.8.C. § 6928 aud is simultaneously commenced and conciuded through the issuance of

this CAFO undet 40 C.F.R. § 22.13(b) and 22.18(b)(2) and (3).

2

NMED and Respondent agreed to setflement of NMED’s action before the filing ofa
complaint and, thus, NMED simultancously commences and concludes its action pursusnt
to Rules 22.13(b) and 22.18(b) of the Consolidated Rules of Practice Guw:fning the
A&ministrative Assessmeat of Civil Penalties, Issuance of Compliance or Corrective Action

Ordcrs; a;lgi the Revocation, Termination or Suspensicn of Permits (the “CROP™), 40 C.E.R.

 §§22.13(by and 22.1 8(b). NMED is the designated State Agency responsible for carrying

out the RCRA program in New Mexico. The State of New Mexico’s authority to implement
the base RCRA program is the New Mexico Statutes 1978 Annotated (NMSA), Sections
74-1-8 .and_ 74-4-4 (as ameﬁded). The New Mexico Administrative Code (NMAC”)

Title 20, Chapter 4, Part 1, was promiﬂgat;:d Iand adopted under the NMSA, Hazardous
Waste Act, .Thc_ NMAC inéorpomtes by reference certain sections of the fedgral l.aaZardous

waste regulations found in Title 40, Code of Federal Regulations (40 CFR.). NMED hereby

. joins as a'party of interest pursuant to 40 C.F.R. § 22.11(a), because it has an interest relating

" to the cause of action, this final order wdulpl impeair its a_bility 1o protect its interest, and

Do existing pasty adequately represents its interests. All parties consent to NMED’s joinder

3)

A

in this proceeding.

Respondent admits the jurisdictional &l legations herein; however, R.es;mndént beither admits
nor denies the, specific factual ailégations and cdnciusions_ of law contained in this CAFO.
This CAFO states 2 claim upon.which relief may be granted. _
Respondcnf explicitly waives any right to contest the allegations and its ﬁéht to app't":al the
proposed final order coritained in this CAFO, and waives all defenses which have been raised

or'could have.been raised to the claims set forth i the CAFO. This CAFQ shalinotbe

2
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admissible against Respondent inacivil proceeding unless the proceeding is brought by EPA
and/or Respondent—lmervenor to enforcc this CAFQ.. ‘
5) This CAFO resoiw:s only those clzn:ns of EPA and the NMED for the violations wluch
are alleged berein. h
6) Respondent consents to the issuance t_:»f the CAFO hereinafter recited and consents to the
assessment and payment of stated civil penalty in the amount and‘by' the method set oﬁt
in this CAFO, |

. CIL _ _
- FINDINGS OF FACT AND CONCLUSIONS OF LAW

7) ‘Western Refining Southwest, Inc. (“Respondent”) was qualified to do business in the State of
New Mexico on February 20, 1574. Respondent is an Arizona Corporation. |
8). Respondent owﬁs and operates a pclroleum refinery in Jamestown; New Mexico,
appraximately 17 miles East of Grallup, New Mcxlco R
)] Rcslaondent isa ‘pcrsou” as the term is defined in Section 1004 {1 5} of RCRA, 42 .8.C,
© § 6903 (15), NMAC § 20.4.1.100 [40 CFR § 260.10]. B
1Q) Respondent is the “owner” and “operator™ of the facility-described, above, as those-. terms
are defined at NMAC § 20.4.1.100 [40 CFR § 260.10]. |
" 11)Réspondent is « “Large Quantity Generator” of hazardous waste 2s that term is defined
‘in WAC §204.1 .iOO {40 CFR $260.10}. Respondent’s 3PA Identification Number
isNMDO00033321L. - ‘
12) Requhdgnt’é operations, along with all Respondent-owned contiguons land and structures,
;Jther appurtenances and improvements. on Re3pondcr;t-ﬂmed land, is a “facility™ as the
torm fs defined in the New Mexico Administrative Cods (“NMAC”) § 20.4.1.100

{Title 40 Code of Federal Regulations (“CFR") § 260.10].
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13) Pursuant to RCRA 300%(a), 42 U.8.C. § 6928, on September 11-13, 2007, Regmemativé |
of EPA conducted a RCRA. Complianceé Bvaluation Inspection (Inspection) at Resgondcnt’-s'
facility. Respondent .enga'ged_in written and oral eﬁcchanges of information ‘&;,fitil BEPAona
vc;luntaly basis thereafter relating to RCRA oompiiance issues at Respondent’s facility.

IH.
EPA VIOLATIONS

14) Complainant incarporates by reference the facts, aliegaﬁons, and conclu;io'ns of law
contained in paragraphs l1-13'of this Complaint and CAFO. N
EPA VIOLATION [~ LAND-DISPOSING PROETBITED FHAZARDOUS WASTE
_ iS) During the Inspection, EPA Represemtatives observed two Benzene/Air Sttipper.s and an
. Amenca.n Petroleumn Jnstitute (“API”) oilfwater separaior (knows as @e “New _A.PI
E‘;f_:parator”}. |
16) Rgspondent’s_ Representatives émted that the New API Separator &e;zts the facility"s process ‘
wastewater fo remove oily secondary materials. Respondent’s Representatives stated that
oily secondary mateﬁals that are removed from the New API Separatof are rouied 1o tanks = .
for storage. Respondent’s Representatives _sté.téd'tha.t tﬁe wa;teWatcr fc‘om the New API
Se_paiator is pumped to the taﬁ of the Berizene St_fippers, The water flows down through the
Suipperﬁ while air is ialown up\:vard tc; remove benzene from the wastewater. Respondent’s
- Representatives stated that afier the wastewater flows through the Benzene Strippers, it is
discharged to Actgfion Lagobn #1LECALI™) . |
17 Dm:ing the Inspection, EPA Reptesentaﬁves abserved the pipe that di;bharges flows from

the Benzeﬁe Strippers to AL~1.* .
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B 18) During the Inspection, Respondcr.lt’s Representatives provided the EPA Representatives - -"

- with analytical data showing the conceﬁfration of Bcnzcne n watér discharged to AL-1. | |

The data indicated that the concentration of Benzene was 4.4 millié:rams per Liter (mg/L.).

19) During the'InsQecﬁon, EPA Representatives observed another pipe til.at discharges i}.ato AI',—.I . |
The pipe was discharging liguids at the time of the observation. _

,20} Respondernt’s Representatives stated that the pipe was the Overflow Pipe fré)m the New

AP] Separator. Respondent’s Representatives stated that when wastewater flow fo the

New API Separator exceeded the unit’s ability to process the volume, the overflow was
' © . directly didcharged to AL-1. The Overfiow Pipe was removed from service the week

of January 5, 2009, and overfiows since that time have been routed to & semi-

permanent/temporary tank. _ . _ _ b

‘ 21} During the Inspéction, R_e:s*pand(_mt’s Represéntaﬁ;rcs provided the EPA Rsp;c-_sentatives '

“dﬂz_aualyﬁcal data showing the concentration of Benzene in wastewater di'scharged from j

the New APi Sepafator. The data indicated that the concentratit-m o-f-Be_nzene was between | _
110 and 16.0 mg/L. | | '

-22) The wastewater being diSch;}rged fo AL-1 was being “dis.pqsed'” as th.at termr is defined at

. NMAC § 20.4,1.200 [40 CFR 261.2], by being discarded into a surface 'impoundment, a

I'and-bqsed wmit. - _ . ' ' g i

23)'The wastewater is ﬂlefeforf; a “solid waste” as that term 1s defined at NMA.C §20.4.1.200
_[40'CFR 261.2). - | _ ;
24) A s50lid waste which contains benzene in concentrations above 0.5 mg/L 15 also 2 I’ ' |
" “hezardous waste™ as that term is defined at NMAC § 2014.1 200 40 C]?R 261.3], ca_m’es

the characteristic of toxicity, ahd has the EPA Hazdrdous Wasts Number.of D018 as listed

in NMAC 20.4.1.200 [40 CFR § 261.24].
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25) Pursuant to the Land Dispasal Resuictic;ns at ch § 20.4.1.800 {40 CFR § 268.40] and
RCRA § 3004, untreated h&zardc;m waste with the toxicity characteristic l;.lf benzene (D018)
is prohibited from land disposal unfess it meets the treairnent standards listed in NMAC
- § 20, 4 1.800 [40 CFR. § 268 40 & 268.48]. '

26) Rcspondcmf failed to comply with the Land Disposal Restrictions Izsted in Parag'raph 25,
ahove, ) _

27) Therefore, Respondent violated NMAC § 20.4.1.800 [40 CFR § 268.40], by land disposing

untreated hazér’dous waste,

. EPA VIQLATION IT - OPERA TING 4 SURFACE Mo_mm:r‘ PITHOUT 4 RCRA
28) As presented in Vioiatibn I above, during the Inspection, EPA Repmeutéﬁves'observed
wastewater from the New Ai’I Seiaarator anéi wastewater from the ben:éene strippers being
discharged into AL-1, o | |
29) AL-1 is 2 “Surface Impoundment™ as that term is defined atNMAC § 20.4.1.100 {40 CFR
§ 260.10]. ' '
30) AL-1 is a “Hazardous Waste Management Unit", as that eren is definied it NMAC

- §204.1.100 [40 CrR § 260.101.

BI)Pursnantto NMAC 204, 1 900 & 901 40 CFR. § 270.1, 270.10, &270 1‘? & RCRA §3005

& 3004], owners and op rators of hazardous waste management unils must bave permits
during the active life Q;f the facilities. Owners/operators of surface impoundments must have
posi-closuze perm:.ts, file a part B perrnit application, and meet the specific re:quircménts -
minimum technology rc_quiremenm (“MTR”) ~ for surface impoundments.

32-) At the time of the Iﬁspcction, Respondent did not.ha;re a RCRA Permit to operate the surface

impoundment for hazardous waste management, and the Impoundment did not meet MTR,




Docket Mo. RCRA-06-2009-0936

3 Tﬁcrefore, Respondent violated NMAC 20.4.1.900 & 901 [40 C.ER. § 270.1, 270.10,

& 270,17 & RCRA § 3005 & 3004], by failing to have a RCRA Permit.

EPA. _VIOL&ZYON I WSTORING HAZARDOUS WASTE IN TANKS WAT HOUII' A RCRA
34) During the Inspection, EPA Representatives observed two storage tanks Z-84-T1 and
PATE v |
38 Respondém"s Representatives stated that tanks Z-84-T1 and Z-84-T2. wefe stﬁring. oily

wastewater — specifically, oil-bcaril_ig hazardous secondary materials that We{c.recovcred-

aiid Evaporation Pond 1.

'36) Respondent’s Representative stﬁted that the spill oq:t;.iﬁ*red in August 2005,

-37)In Respondent’s Ietter to EPA, dated Or;:toher 24, 2007, Respondent stated that the matcriél,
. stored in tanks 7-84-T und Z-84-T2 was recovered oil from Respondent’s iagoons and -
ponds and that the matezial was being sent to the Motiva Re_ﬁnery in Norea, I;ouisiana for
recycling. Rg:smndent provided analytical r&suits of samples fa.kcn cn: Sepiember I?., 2007,
of the material storad. in tanks Z-84-T1 and Z~84-'T2: The analytical data indi'catf:d that the
materials contained benzene at a conceptraﬁnﬁ of 21 mg/L. ‘

| 38) Pursuant to NMAC 20.4‘1.2.0'(_] [40 C.F.R. Section 261.4(a){12)(1D)]; oil-bea.ri_ng hazardous

secondary mﬁtézialsvgenerated at petroléum reﬁneries are not solid wastes if ﬂ}éy are

ffetumed.to the refining process, without first being accuraulated s‘pcculativcly.

. 39) Pursuant to NMAC § 20.4.1.200.[40 CER 261.1(c)(8)], & material is “accomulated
spf:cuiatively_” if 75% of the material has not been re-;:ycled during the calendar year

(commencing -on January 1).

=1

from an overflow event from the New AP Separator into Agration Lagoons AL-1 and A2,

———
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40) 'Ihe. oﬂ-be%ri.ng hazardons secondary mateﬁals stored in tanks Z-84-T1 and Z2-84-T2 were
generated in August 2005 and were still being stored on site dunng the time of the Inspection . 1 -
m September 2007, The matmai subscqucnﬂy was sent to the Motwa Refinery in Norco, ‘
Louisiana for recychng by the end of 2007.

41} Atthe time of the Inspection, Respondent conld not proviile docurrentation that 75% of the
~-material had been recycled. h _ | |
42) Therefore, the raterials fefemnced in Paragfaphs 35 - 37, above, are not excluded from the

definition of é;olid waste, and are, therefore “salid wastes™ as.'that termn is dcﬁ:;cd af NMAC
§ 20.4.1.200 [40 CFR 261.2];
43} The ?:uaierials iefe@gcd m Paragraphs 35 - 3’-?, above, are a.lso “hazardous wasie” as that
| term it defined at NMAC § 20.4.1.20(} (40 C?R 261.3], because they c_bntain benzene
in concentrations sbove 0.5 mg/l.. Thesc materals exhibit the chazastcris&ic. of toxicity,
- and carry, the EPA Hazardous Waste Nuiber of D018 25 listed in NMAC 20.4.1.200
[4{} CI'R § 261.24). _

. 44) Tanks Z-84-T1 and Z-84-T2 are a “Hazardous Waste Management Unit", as that term

. e defined at NMAC § 20.4.1.100 [40 CFR § 260,10}, ‘

45)Pursuant to NMAC. 20.4.1.900 & 901 [40 C.F.R.-§ 270.1 & 270.10), ownersfoperatars of

hazardous waste storage units [tanks] must have a permit dx_u'ing the active !if;a of the units

L mless they meet the requirements for §xemp:tion in NMAC 20.4.1.300 [40 CFR. §262.34].

'46)_Pursuiu'1t to the permét exemption requirements in NMAC 20.4.1.300 [40 C.RR. §262.34i, o |
large quantity generétors of hazal;d.ous ;arastc may store hazardous wasté in tanks for less |
than ningety days without a permit, provided thst the tanks meet the reqmrements of

NIVIAC 20.4.1.600 {40 CFR § 263, Subpart J].
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-

47) Tanks 7-84-T1 and Z-84-T2 were not built and/or dcsigﬁsd as hazardous wasie storége
tanks and do not meet the requirements of NMAC 20.4.1 600 [40 CF.R. § 265, Subpart J].

48) On January 1, 2007, the materials stored in tanks Z-84-T1 and Z-84-T2 became solid wastes _
and hazardous wa‘stes as described in paragiaphs 42 and 43, abuve‘ .

49) At the time of the Inspection, Rcsﬁondcnt was storing hazardous waste for longer than
niﬁety Qays. | i |

50) Therefore, Respondent Tailed to meet the p'crm.it cx.emption requirements in NMAC '
204,1.300[40 CF.R. § 262.34],

" 51) Respondent does not have a RCRA, permit, . | _ ‘

52) Therefore' Respondent failed to mef'-;;c the yequirerents of N.MAC 20.4.1.900 & 501
[40 C FR. §270.1 & 270.10], by failing to obiain a RCRA permit,
EPA VIOLA TION I'V QOPERATING A WAS‘TE PILE WITHOUTA RCRA PERMIT

53} anng the Inspecnon, EPA Reprcsentaﬁves observepi a concrete pad _used for cleaning heat
_ czlchanger bundle [mbesj ~{the “_]?;Iind!c Cleaning Pad™), EPA Representatives .funhe.r
observed 2 pile of unknowr material on the Bundle Cleaning Pad and @ heat éxchangep
bundle iying on top of the pile.

54) EPA Representatives obse'rveci that sludge had fallen oﬁ‘ the heat exchanger buﬁ‘dle ﬁnto
the pile ‘ - | - |

55)Respondent’s Representatives st.a.ted the-)r did not know what the pile of material was at the
time when ;he EPA chrcscntativés_ observed i, but iatef-stal‘gd that the material was soil
which was excavated near the Acid Soluble Oil (“ASO”) .neutralizaﬁon dr‘u'm.'in the |

Alkylation unit ~ ASQ seil. .

- 56)In Respondent's QOctober 24, 2007 letter to EPA, Respondenf reaffirmed that the material

was ASO s6il.
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57) The ASO soil deseribed above, is & “solid waste” as that term is defined at NMAC
_ §204120(}[4OCFR2612] _ _
58) Pursuant to NMAC 20.4,1.200 [40 CFR § 261.32], waste génemted from cleaning heat
exchanger bum‘iles, at pefraicum reﬁncnes, is classiﬁe.d-bsr EPAasa hazafdo;ts waste
- from a specific sonrce and has the ﬁPA Hazardous Waste Number of Kﬂid.
. 59) Pursuast to NMAC 20.4.1.200 {40 CFR § 261.3(2)2)iv)], a mixture of 2 solid waste
" and a waste isted £120.4.1.200 [40 CER § 26132}, is 2150 & fisted hezardous weste.
60) Therefore the ASC so:l is a hazardous waste. o |
61) Respondent’s RﬂpIGSﬁHT&T!V&S stated that stpondent aiso dewatsrs sindgc from the
New API Separator an the Bundir: Cieanmg Pad. ‘
62) Pursuant to NMAC 20.4.1.200 [40 CFR § 261.32], wastes generatcd from API Separaior
Sludge, at petroleum refineres, is classified by EPA as a hazardous. waste from 2 specific
‘ source‘a.nd_hsé;s the EPA Hazardous Waste Number of KOS1.
$3}The ASO soil and the AP-I Separator Sludg;z: a.ré managed as hazardous waste piles, a
“hazardons waste management vmit” as that term: is deﬁnﬂd at NMAC § 20.4.1. 100
{40 CPR § 260 10]
64) Pursuant t0 NMAC 204.1. 900 & 901 {40 CFR.§270.1, 270. 10 &2?0 i8 and RCRA
. §3003], own‘f_:rs and Qperators of haza:dous waste managc'mcnt units ;nust have pem_r,its
during the active life of the facilities. Owners/operators of waste pﬂeé must have post-
q:losuré permits, fils a part B permit application, and meet thé spec.iﬁc technical '
reciui;:sments f;)t waste piles, '
65) Respondent does not have a RCRA permit and Respondent’s waste pillea‘do not mest

the technicat requirements,

10
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66) Therefore Respondcnt has violated NMAC 20.4.1.900 & 901 {40 C.F.R. § 270.1, 270.10,
& 270.18 and RCRA § 3005] by fmlmg to obtain 2 RCRA permit.
EPA KIOLA TION Y - STOR}NG HAZiRDOUS WASTE WITHOUTA PFRMII

67) During the Inspection, EPA Reprcscntamves observed an open, unlabeled container (“drum™)
of oily material near the Bundle Cleaxii-rlg Pad. | |

68) Respoudent‘s Rep;esentéﬁvcs stated fha_t the drun contammed sludge ﬁpm the 1;veir box of
the New API Separator. ‘ | ‘

69) Pursuant to NMAC 20.4. 1.200 [40 CFR § 261.3), shudge generated from primary
-bﬂ!watcr{solids separation, at‘pctmlcum tefineries, is classified ‘by'EPA as a hazardous waste |
from a non-specific source and has the EPA Heizardoz_ls Waste Numbér of FO37.

70) Pursuant to the penmt exemﬁtion fek;uiremqnis in NMAC 20.4.1.300 [40 C.F.R. § 262.34],

E lafg'c quantity generaters of hazardous waste may store hazardons waste in co:.ﬁ:ai_ners |
without a permit as long as the containers are labeled with the words “Hazardoﬁs'Wastc“ and
marked with the date upon which accumulation [storage] beémg and the generator complies
with container storage requirements of NMAC 20.4.1.600 [40 CFR. § 265, Suﬁp_»ait 1]
(keeps containess closed). |

71} Respondent did not label the drum with the words “Hazardous Wasée", did not mark the

- dlate that acé.u%nulaiion hegaﬁ; and did 1'10'{ close the drum,

72) Therefore, Respondexit failed to weet the permit exemption rcquiremcﬁtg in NMAC
20.4.1.300 [40 CER. § 262.34], |

73} Respondent dqes- not have ¢ RCRA, permit. -

74) Therefore, Respondent failed 10 meet the requiréments of NMAC 20 4.1.900 & 901 _

{40 CF.R. § 270.1 & 270.10), by failing to obfain 3 RCRA permit

EPA VIOLATION VI FAILING 10 MAKE HAZARDOUS WASTE DETERMINA TIONS

11
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75) During the lnspachon EPA Rﬂpresentaﬁves observed “guper sacks™ of charcoal filter
matcnal, which had been removed from the Thmsulfaw Umt, being stored at the less-than—
ninety-day hazardous waste storage area. _

76) Re@ondcnt’s Representaﬁves did not have analytica.{. data Which‘cotﬂd identify the
hazardous characteristics of the material identified in Paragraph 75, nor did thcy have
documentation that ceu]d aftest to its potential hstmg as a hazardous waste.

77)During the Inspection, EPA Represenlat_w:as also obsewed a leaking vaconum truck

' oontaminating surface soil | |
78) Resﬁmdent’_s Representatives did not know the idelm:ity of the maicﬁal that was leaking |
from fhe vacmum truck. -

79) The materials identified in Paragraphs 75 - 78, above are “solid waste” as that term is
defined at NMAC § 20.4.1.200 [40 CFR 2613}, ‘

SD) Pursuant to NMAC § 20.4. 1 300 {40 CF. R § 262 t13, apelson who generates a solid waste,

* must determine if thai wastc is 8 hazardous waste.
Sl}Pumuam to NMAC § 20.4.1.300 [40 C F& § 262.40], a gcnerator must keep records of

Hazardous wasts dc1anmnaﬁons for three yeats.

' §2)Respondent had not rade hazardous waste determinafions G the two wastc streams

" identified in Paragraphs 75 - 78, above, and/or had not kept records of bazardous waste
determinations.
83) Therefore, Respondent has failed to meet the requirements of NMAC § 20.4.1.300

[40 C.FR. §262.11] and/or NMAC § 20.4.1.300 40 C.F.R. § 262.40].

. EPA VIOLATION V1T — TREATING HAZARDOUS WASTE WILHOUT 4 RCRA PERMIT

84) During the Tuspection, EPA Representatives observed two Benzene/Air Strippers used by

Respondent 1o remove benzene from contarninated process wastcwater.

12
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83) 'Ih&BenzéncMir Strippers are used by Respondent for “treatment™ of hazardous waste,
‘as that torm is defined at NMAC § 20.4.1:100 {40 CFR § 260:10].

86) The Benzene/Ar Strippers arc a “I—Iazardqus Waste% Manaémncnt Unit”, as that term is
defined at NMAC § 20.4.1.100 [40 CFR § 260.10].

S’?) Pﬁ;suant fo NMAC 20.4.1.900 {40 CE.R. § 270.1, 2?_0.10 and RCRA § 3005], owners and
operators of hazardous waste ma.nager:nent units must have perTnits during the active life of
the facilitics, unless tﬁey-. meet the requirements for exemptio;l in NMAC 20.4:1.300
[40 CFR. § 262.34]. | |

88) fmsuant to the permit exemption ‘reqt_ziremcnts in NM/'R‘C 20.4.1.300 [40‘C.F,R. § 262.34],
large quantity generators of hazardous waste may store [and freat] hazard‘x')us_ Wc in

' containers or tanks for less than ninety days, without a pcnnit,. prbvi&ed that the containers
. ‘andfor tanlcs meet all of the rqqﬁirement-s Listed in this subpézt, mcludmg NMAC 20.4.1.690 :
[40CFR.§ 265, Subpart I] for éontainers and 20 4.1 .60ﬁ {46 C.R.R. § 265, Subpart J]

for tanks.
89) The Benzene/Air Strippers do not meet the definition of “container(s)” as that term is defined

at NMAC'§ 20.4.1.100 (40 CFR § 260.10),
9(:.1) Thve Benzene/Air Strippers do not meet thé deﬁnition of tanks as deseribed at NMAC
- 20.4.1.600 [40 Cl.F.R'. § 265, Subpart J. | ' ' |
- 91} Then?fore, Respondent has failed to meet the permilt _exemptién requireméuts in NMAC
2041300 (40 CER. § 262.34]. o

.§2) Respondent does not have a RCRA permit.
. 93) Therefore, Respondent failed to meet the reguirements of NMAC 206.4.1,900 & 901

[40 CF.R. §270.1 & 270.10), by failing to obtain e RCRA permit.

13
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EPA VIOLATION yill - FAILING TO MEET SOLID} WASTE EXCLUSION

REQUIREMENTS .

94} At the time of the Inspection, Respondent’s representatives stated that oil-bearing hazardous
secondary materials were being stdred on sife. |

95) Respondent’s Represcnmnves stated that oil-bearing hazardous secondary materials are
recycled cff«sxtc at the Motiva Reﬁnery in Norco, Lomsnma

36) Pursuant to NMAC 20.4.1.200 [40 C.F.R. §261.4(2)(12)], oil-bearing hazardous seccmdary

_mdterials generated ata pctroleum refinery which are inserted back into the rf_:_ﬁning process

(thermal ca-acking/cokin.g unifs} are not solid wastes. -

973 Howe’ver 10 en_loy the above stated exciusion, Respondcnt musst keep documentation to
demonstrate that the coke products ﬁo niot exhibit a charactcnsﬁc of hazardous wasie.

98) At the fime of the Iuspectlon, Respondent did not have analynca] data to show that the

coke praducts did not exhxbzt a characteristxc of hazardous waste.

_99) Therefore, Respondent fziled to meet the solid waste_ exclusion requirements for oil-bearing

. hazardous secondary mazefials.

DA
COMPLIANCE ORDER

106) Pursnantto 42 US.C. § 6928, .R_Je_spunden.t is hereby ORDERED 1o take the following

actions and provide evidence of complianﬁe within the time period specified below:
A.  Respondent, pursuant to RCRA regulation, shal] provide documentation
' demonstrating completion of the selected remedy at AL-[ and AL-2 in accordance with

the plan and schedule established in a Lagoon Carrective Measures Implementation

14
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closure of AL~1 and AL-2 to NMED, another submission is due on or before July 31,
2009. The Lageon Corrective Measures Inplementation Workplan must be approved by
NMED. The Respondcnt must comply with all NMED’S requircmcnts for closure

mcludmg any esiabhshcd schedules. NMED will respond 0 the submitted Lagoon

Cortective Measures Imnlementatmn Workplan within the nmeﬁ-ame outlined in 20.4.2.

NMAC. Upon NMED approval, all deadlines, work!design requircritents, and sampling -

and monitoring requirements in the Lagoon Corrective Measures In_lplaméntation

‘Wbrkplan sha.l_l bcdgme.part of, and enforceable under, this CAFO.

B. prondent shall cease the op‘cmli'on of, and dismantle, all ¢xisting Benzene/Alr

Strippers at its facility. All Bénzene Strippers must be penmanently removed from

. sexvice within 90 days of deronsirating that the upgraded wastewater treatrment system

is achieving treatment criteria as specified in an approved Provess Design Report for

Wastewater Treatment Plant Workplan (described in paragraph C below).

C.  Respondent ghall désign, construct, properly pérmit, and commence operaﬁon of -

an upgraded wastewater treatment system as approved by NMED and the New Mexico

Energy, Minerals and Natural Resource Department, Oil Conservation Division (“OCD™)

and that is capable of treating éﬁ_wasteWat'er in accordance with the schedule established

' in & Process Design Report for Wastewater Treatment Plant Waorlkplan® when approved

by the NMED and the OCD, The Respondent submitted, on May 30, 2009, a Process.

Design Report for Wastewater Treatment System Workplan for NMED and oCcDh

! Respendent has informed EPA that this will be the title of the described Workptan, Any change in title of the
Workplan shall not circum\}rcnt the obligation to submit the described Workp]an

z Respondent has mfonned EPA that this will be the ntle afthe descrthcd Workplan. Any change in nlie ofthe
Workplan shall not eircumvent the obligation tc submit the dcsmbacl Workplan L
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approval for the design and c-onstrucﬁon of the upgraded wastewaicr treatment systern.
Upon NMED and OCD approval, all deadlines, work/désign requirements, and samnpling
and moisjtoﬁng requirements in 2 Process Design R;epért for Wastewater Treatment
System Workplen shall become part of, and enforceable under, this CAFO.

D. Rg.spc;ndént shall, within 30 days following the effective date of thls CAFO,
submit to NMEQ for appr-oval.an Interim Measures Workplan for ceasing the disciiarge
of any hazardous wastewater to any surface impoundment, uniess such discharge
complies with applicable RCRA standardé.- Discharge of any hazardous wastewatcf o
any surface hnpoundmant shall cease within 120 days following NNIED“S- approval of |
the Iiterim Measmrcs Workplan, unless such dlschargc complies with apphcable RCRA -
neqmremcnts If air stnppers are used during this interim penod under the approved
Interim Measums Workplag, this CA¥O shall constitute authorization, for puzposes of -
RCRA compliance, for such air strippets. However, all air strippets shall be subject to

the removai descriiacd in paragraph B (exceﬁt for disraantling) once the upgraded

I

. wastewater trertroent system is achicving {reatment criteria as specified in an approved

 Process Design Report for Wastewater Treatment Plant Woﬂqﬁlm ' All deadlines,

work/design requireraents, and samp]mg and momtc}nng Teqmrements in the Interim

Moeastres Workplan, as approved by NMED, shali bec.ome part of, and cnforceable

under, this C_A.FO.

E. . Western shall commence operation of the upgraded wastewater freatment systern .

by & date cettain established in the approved Process Design Report for Wastewater
Treatment System Workplan. The tanks and ancillary eqﬁipmém in the upgraded -

wastewater treatment system that are in aperatibn downstream of the API Separator shall

 be comphiant with 40 C:F R. § 262.34(2) (RCRA Permit Exemption Requivements for

i6 -
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Gcnerato;s) and Respondent, if needed, shall secure any nlecessary pcrmitﬁng. i)ﬁon
commencing operation of the upgraded wastewater treatment system, Respondent shall,
at the same time, commenice operation of a diversfon tagk system to handle wastewatef
that d;ies not meet discharge standards from the above described npgraded W@téwater
nea.t;ment system, The consfruction of the Idi.ifersion tank system shall be addrc;:s:.;ed ‘in the
Process Design R;‘}poﬁ for Was‘tewater Treatment System Workplan which must be
approved by NMED and OCD: Upon NMED and OCD approval, ell deadtines,
work/design requirefncnts, and sampling and iﬁonitoring requirem;nts in a Process
Design Report for Wastewater Treatment System Worlcplan s_hall become part of, and.
enforceable under, this CAFQ. | ‘ . -
F. In rcgardl ro the upgraded wastewater trearﬁlént system and diversion tank system, .
. a.s described in paragraphs 100 C and 100 E, Resﬁondént :shall I?B responsible for the
proper design, construction, and, if needed, permitting of all associated ta;lks, pipes, end
ancillary equipment, in addition to, and iﬁcluding, the zipgfadad WE-SfC.WBTL‘..I' treatment

| system and diirt%:rsiori. tank system. The tanks aud auciliary equipment in the ﬁpgr_aded
wésteﬁatér twaunei{t_ system that are in opcrétien dowmstream _cf the APT Scparatdr and
any diversiép tank that is in c;pcratidn dbwnétréam of the API Separator sha.ll be |
compliant with 40 C.F.R. § 26.2.34(21) (RCRA Permit Exemption i{cquirem'em,s for
Geﬁcratofs) and Respondent, if nccd_cﬂ, shall secure aﬁy necessary permitting. -

_G. Re;poildant shall tmit volatile organic (VO™ éir emissions from the upgraded
wagte water t.reatment system described in paragraph 100 C and 100 B to the limits in 40
CFR 265 subpart CC. If afte;r_ the upgraded wastewater tieatment system is épefa‘c;le,

_ Réspondent exceeds this RCRA air emission level, Respondent shall, within 90 days

- from the date on wh@dh Respondent becomes aware that it is exceeding this RCRA air
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emission level, submit 2 VO Air Emissions Workplan for review and approval to NMED

for fhe désign and canstruction of a mechanism to capture, treat, and/or recycle the

benzene air emissions from the wastc water treatment systemn. Upon NMED approval, all

deadlines, work/design requirements, and sampling and monitoring requirements in the

VO Air Emissions Workplan shall become part of, aid éaforceable under, this CAFO.

H ~ In order to financially assure thé closure of AL-1 and AL-2 and the removal of the .

| benzene strippets under this CAFO, Respondent shall sstablish and provide fnancial
asgurance for the benefit of the EPA uﬁ_li:zi_ng one of the ﬁnancia; mechanignﬁ; established
pursuant to the New Mexico authorized hazardous waste mgulaﬁoné. Respondent shall
provide to EPA and NhtED a detailed written cost estimate, including supporti_ng‘
documentation, for the work within 60 days of the effective date of this CAFO. If
Respondent aiready utilizels the ecorporate financial test ar the corporate guarantee for any
‘envizonmental 'obﬁgatioﬁs or financial assnrance it is required to meet or provide to the
State of New Mexico, Respondent shall subit 1o New Mexico au ipdated financial
mechanism. Respondent will provide the ﬁnam;ial éss_urance or update the existing
financial assurance mecharism within 30-days of EPA’s approval of the cost estimate.
101) In afl instances ih which this CAFO mquifes written submissions to EPA and NMED,
each subraission must .be a,coompalnied by the following certification signed by &
“rqsponsi.ble offieial:” |
I certify that the information contained in or acqoml'aanyhxg this
.submission is true, aocurate and complete, As to those identified
portions of this submission for which I cannet personally verify the
truth and aceuzacy, 1 certify as the company official baving supervisory -

responsibility for the person(s) who, acfing upon my direct instructions,
made the verification, that this information is'true, accurate, and complete.
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" For the purpose of this certification, 2 "responsible official" of a Resﬁondent means a

person with the authority to bind Respondent as to the truth, aceuracy, and completeness

of all certified information.
102) All documents'required under this .CAFO shell be sent 1o the following persons:

Joel Dougherty (GEN-HE)
Hazardous Waste Enforcement Branch
U.8. EPA Region 6, Suite 1200
_ 1445 Ross Ave.
Dallas, TX 752022733

_Chief
Hazardous Wasie Burean
New Mexico Bnvironment Department
2905 Rodeo Park Drive East, Building 1
Samta Fe, NM_87505-6303

V.
CIVIL PENALTY AND
TERMS OF SETTELEMENT

A PENALTY PROVISIONS

EP4 PENALTY

'103)  Pursuant o the authority granted in-Seotion 3008 of RCRA, 42 U.S.C. § 6928, and upon

consideration of the entire record berein, including the above referenced Findings of Fact
and Conclusions of Law, which are hercby adopted and made 2 part hereof, and upen
cousideration of the extent of deviation fror the statatory or regulatory requirement, the

duration of the violations, the economic benefit derived from non-compliance, and the

Respondent’s compliance history aad/or good faith efforts to comply with the applicable

regulations, and the October 1990 RCRA Civil Pepalty Policy (as reyised m 2003), itis .
ORDERED that Réspondcnt be assessed a civil penalty of Seven I-I_undreﬂ Thirty Four

Thousand and Bight Dollars and No Cents ($734,008.00).

1%
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104) Withiu'sb:éy (60) days of Respanaeﬁc’s Teceipt of this fully executed CAFO, Respondent
shall pay the assessed civil penalty by cashier’s or certified check, ﬁada payable to .
“Treasurer Umted States of America, EPA - Rﬁgmn &’ or in ope of the altematwes pt{)\’ldcd
in the cnllechon mfonuatmn section balow |

. A CHECK PAYI\{ENTS:

U.5. Environmenta] Protection Agency
Fines and Penaities _

Cincinnafi Finance Center

PO Box 975077

St, Louis, MO 63197-9000

B. WIRE TRANSFERS:
Wice transfers should be directed to the Federal Reserve Bank of New York

Federal Reserve Bank of New York
ABA. = 021030004

Actount = 68010727,

SWIFT address = FRNYUS33

33 Liberty Street

New York, WY 10045

Field Tag 4200 of the FedWe messape should read “D 68010727 Envwonmental
Protection Agency" '

C. OVERNIGHT MA.IL:

"U.S, Bank _
1005 Cenvention Plaza
Mail Station SL-MO-C2GL
St. Louis, MO 63101
. Contact: Natalie Pearson
- 314-418-4087

D. ACH {also known as REX af remittans:e express)

Aummated Clearinghouse (ACH) for: receiving U.S, currency
PNC Bank

808 17" Street, NW

Washington, DC 20074

Contact - Jesse White 301-387- 6548

ABA 051036706
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Transaction Code 22 - checking
Environmental Protection Agency
Account 310006 . - :

CTX Format )

E. ON LINE PAYMENT:

There is an On Line Payment Option available through the Dept. of Treasury.
This payment option can be accessed from the information below: '

WWW.PAY.GOV
- Buter “sfo 1.1” in the search fisld;
Open form and complete required fields.

105) The case name angl docket pumber (I the Matter of Western Refining Southwest, Inc

Dockef No. RCRA-06-2009-0936) shall be clearly typed on the check {0 ensure proper
‘oredit. “Respondent shall send simultaneous notices of such payments, including copies
of the money order, cashier’s.check or certified check to the following:

Loreng S. Vanghn (6RC-D)
Regional Hearing Clerk
U.S. EPA - Region 6

1445 Ross Avenue
Dallas, TX 75202-2733

Ragan Broyles (6EN-H) o

Associate Director, Hazardous Waste Enforcement Brasch
U.S. EPA - Region 6 ' ' :
1445 Ross Avenue, Suite 1200

Dallas, TX 75202-2733-

David Edelstein (6RC-ER)

' RCRA Legal Branch
Office of Regiona! Counsel
U.8. EPA - Region 6 :
1445 Ross Avenue, Suite 1200
Dallas, TX 75202-2733

106) Youradherence to this request will énsure proper credit is given when penalties are

received in the Region.
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167)  Pursvantto 31 US.C. § 3717 end 40 CFR, § 13.11, unless Oﬁlf‘:lei-Sﬂ ﬁl'obib_ited by law,
| | EPA will asscss inferest and late payment penalties on outstanding debis owed to the _ '
' United States'and a ch;:rge_ to cover the costs of processing and bandling a delinguent clairn.
Interest on the.civil penalty a_sse:'sscd in this CAFQ will begin fo accrue on the éffective date
of the CAFO and will be r,ecovered. b_;,' EPA oﬁ afty a:noulnt of the civil penalty that is not
p paici within sixty (soj calendar days of the effective date of flie CAFO and vill be assossed at
fbe rate of the United Siétes T;éasury tax and foan rate in accordance with 40CFR
§ 13.11(a). Moredyér, the costs of the Agcudy’s administrative handling of overdue debts
ﬁll be charged and assessed monthly throughout ﬁw period the debtis overdue. 40 CFR -
§ 13.11{b). EPA will also assess a $15.00 .adxuinistbaﬂve handlmg charpe for adminisirative
costs on unpaid pénahies for the first thirty {30) day pér:iod after the payment is duc andan
additional $15.00 for each éubsequent thirty (30) day period the penalty femains unpaid.
In addition, a i)efmlty chargt? of up to six percent per year will be assessed monthly on any
portion of the debt which remaias deiiﬁquen't more than ninety (90) days. 40 CFR.
§ 13.11{c). Shquld a'pena.lt'y chaz.'ge. on the deht.be required, -it‘:ah_al] _acazﬁe from ﬁle first day
- peyment is delinquent. 31 C.F.R. § 501.5(d). Cthar penalties for failure to maké a payment
may also apply. | | | h |
. MD PENALTY

- 108) NMED does not seek a penalty upon consideration of the entire record berein, inchuding -
. the abov.e_refcr'cnccd'l" indings of Fact and Conclusions of Law.
B. GENERAL PROVISIONS '

PARTIES BOUND
109) The provisions of this CAFO shall appljr 10 and be binding upon the parties to this action,

their officers, ditectors, agents, employees, successors, and assigns. The undersigned
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representative of each party to this CAFO certifies that he or she is fully authorized by the
party whom he or she represents to enter into the terms and conditions of this CAFO and to
execute and to legally bind that party to it.

STIP ULA TED PENAL TIES

110) In addition to any other remedies or sanctions available to EPA, if Rcspon&cm fails or
tefuses to comply with any péovisinn of this CAFO, Respondent shall pay stipulated

penalties in the following amounts for each Iday during which each failure or refuisal o

comply coniiz}ucs:
Period of Penaliy Per
Failure to Comply- : Violation Per Day
1st through 15th day $ 1000.00
" 16th through 30th day 3 1500.06
31st day and beyond . § 2000.00

111} Penalties shall acerue fiom the date of the nencompliance until the de;te the violaton

.is corrected, as determined by EPA, ‘

112)  The payment of stipulated penalties shall be made-by mailing a cashier's cheok or
certified check payable to the T‘rcamrcr of the United Siates, thhm thuty (30) days of
receipt of a demand letter for paymem to the followmg address:

Regiopal Hearing Clerk (6RC-D)
U.S. EPA, Region 6

Cincinnati Finance Center

PO Box 979077 _

St. Louis, MO 63197-9000

113) The case name and docket number (In the Matter of Western Refining Southwest, Inc._

Dockc_at No. RCRA-06-2009-0936) shall be clearly tvped on the check to ensure proper

. crediﬁ Respondeht shall send simultaneous notices of such payments, including copies of

the rﬁoney order, cashier’s check or cerfified check to the fo]lowmé: c
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Lorena 8. Vaughn (6RC-D)
Regional Hearing Clerk
U.8;EPA - Region 6

1445 Ross Avenne

Dallas, TX 752022733

Rapgan Broyles (6EN-H)
Associate Director, Hazardous Waste Enforcement Brane
U.8. EPA - Région 6 '
1445 Ross Avenne, Suite 1200
-Dallas, TX 752022733 .

'David Edelstein (6RC-ER)
RCRA Legal Brnchk .
Office of Regional Counsel
U5, BPA - Region 6
1445 Ross Avenue, Suite 1200
Dallas, TX 75202-2733

114} Adnerence to t_hcée pracedures will ensure proper credit when paymients ate received,
In addition, the pravisions of Paraéraph 107 concerning interest, penatties, and administrative

costs also apply.
DISPUTE RESOLUTION

115 IfRespoﬁdenI objec‘;é to any decision or directive of EPA or NMED in regard to
cgmpﬁance: wfch @s CAI':'O, Respondent shall nofify ﬂ:;e following pemsons in writing of its
abjections, and the basis for those objections, within fifteen (15) calendar days of receipt of
EPA’s or NL‘EED;S' decision or directive: |

Ragan Broyles (6EN-H) ,

Associate Director, Hazardous Waste Enforcerent Branch
U.S. EPA - Region 6

1445 Ross Avenue, Suite 1200

Dallas, TX 75202-2733

David Edelstein (6RC-ER)
RCRA Legal Branch

Office of Regional Counsel
U.8. EPA - Region 6 '
1445 Ross Avenne, Suite 1200
Dallas, TX 75202-2733
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Chief
Hazardous Waste Bureau
New Mexico Environment Department
2905 Rodeo Park Drive East, Building |
Santa Fe, NM '87595-6303 .
‘116) The Assnciélte,Director for Hazardous Waste Enforcement or his designee, and
Respondent shall then ha‘:'c an qddiﬁonal thirty (30) calendar days from EPA’s receipt of |
Respondent’s writien objections o attempt to resolvé the dispute infoﬁna]ly. If an agreement '
is reached between the Associate Director for Ha;zgrdous Waste Enforcement or his desiguee,
and Respondent, the agreement shall be reduced fo writing and sig;l-ed by the Associate
Director f_cuf Hazardous Waste Enforcement o his designée, and‘Responden't-and
i;ncorpmated by reference _into this CAFQ. . -
V)] .I‘fno agreement is reéchcd between the Associzte Director for_ Hazardous Waste
: Enforcement or his designee and R_csponaem within that tiin_e period, the dispute ‘shall be
. .submirted to the Di_rectoi* of the Compiieiﬁf-:e Assurance and Enforcement Division or hisfher
designes (“Division Director”) for forshal dispute résolution. The Division Direotor and
Respondent shall then have a 15-.da}r peried tﬁ resolve thv.; dispuie. If an agreement is _
reached between the Divisibn Director and Respondent, the resolui.i‘on shail be ris_duced fo
writing and signed by the Di-vision Director ancf Respondent and incorporated by reference
lnto this CAFO, If the"Division Director and Respondent are unable to reach agrcemeﬁl
| within this 15-day period, the Division Director shall provide a written statement of EPA’s
,ciacisjon to Respondent, which s;haJl be binding upon Respondent and ipcorporated by

reference it the CAFO. *
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118) Tthe Disputé Resolution process resuits in 2 modification of this CAFQ, the medified

CAFQ must be approved by the Regional Judicial Ofﬁ;:er and filed purstant to the

Modification Section.

FORCE MAJEURE

- 119)  Respondent shalt perform all requirements under this CAFO with the time limits

established uader this CAFQ, unless the performance is delayed or made impossible by a
force majetirs. Fér purposcé of this CAFQ, a force ﬁ:ajeure is defined as any event arising
from causes beyond the anticipation or controf of ﬂ‘.te R_.éspondcnt, including but ia(_)t jimited
' .to acts of nature (pig., floods, tornados, hm"ricant.:s) a1.1d actsof peopie (e.g., riots, strikes,
v‘var‘s, terrorism). Force majeurs and impossibility do not inchuds firiancial inability to
complete the Wark féquircd under thls CAFOQ or imcreased coét of performance or any .

changes in Respondents” business ot economic circumstances, Force majeure does include

- inability to perform caused by a permit authority’s delay in permit approval, or authorization

necessary to performance when Respondent has timely and completely applied for or sought

2 permit, approvel, or authorization to which it is entitled.

120) 'If any event occurs or has ocourred that may delay or make impossible the performance

of any obligation under this CAFO, whether or not caused by a force maj:e.l:lre eveit, the _

 affected R%pﬁndent shall notify BPA within 72 hom;s (phore, email, or written

" correspondence) b'f when the R&apondentjlmew or simuld have known that the event might

| cause a delay or impossiﬁility of pecformance. Such notice shalk: identify the t-iW}ﬁnt cansing
the delay or émpossibi.lﬂy, or antictpated to cause ;ieiay or impossibility, and, if delag, the
anticipated duration of the delay; provide Respondent's rationale for éttﬁbﬁting such delay ar
impossibility 1o a foree maj';mre event; state the mea§urq§ taken or to be tal%cn to prevent or

minitoize the delay or impossibility; estimate the timetable for implementation ofthose
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measures; and é staiéﬁ;em as to whether, in the opinioﬁ of RGSpoﬁdent, such evert may cause
or contribute to an endangenment 10 public health or the enviromment. Respondent shall
undertake best efforts tﬁ avoid and minimize the clelaﬂr or hnposs.ibility. Faifure to comply
with the notice provision of this action shall wawe any clalm of force majenre by the
‘Respondent Rcspond{:m shall be dccmcd o have notice of any ¢ircumstances of which its
contractors had or should have had notice. .

12]) IfEPA defermines that a delay in performance or anticipated delay of a reciuiremcnt ‘
under this CAFQ is or was attributa!_ﬂe 10 & Torce majeure, then the time period for
pérfonnan;:e of that requirernent wﬂl be extended as deemed necessary by EPA and

| stipﬁlatcd penaltics shall not be assessed for any such delay, If EPA deﬁcnnincs thai

irupo;ssibility of performance of 2 requiremcn-t under this (l;AFO is or was attributable to a
force ma}eure thﬂn the deadline for' thaf requirement shall be wmved and the time pcncds

" for any other reqmrements that are d.lrcctiy affected by the impossibility of performa:ﬂce shall
be extended as deemed necessary by EPA, and stipulated penalties shall not be assessed for

| any warved or extended rcquirements'. If EPA determines that the delay or impossibility, or __
anticipated delay or impossibility, has boen or will be caused by a forcs majeure, then EPA
will no‘ﬁfy Respondents, in !;vriti.rig, of the length of the extension or \-waii'ers, if any, for '
performance of such obligations. aff‘ecte‘d by the force majeure, Any such exten?sic;ns or
waivers ghall not alier Respondents’ obligation te peﬁom or complete other tasks required |
by the CAFb which are not directly affected by the force néajeui‘e.'.

122) If-'EPA di;sagrees with Résl;ondenfé assertion of & for‘cc majeure, then Respondent may

| elect to invoke the disputé resolution proﬁg‘;oﬁ,- and shall follow the proccdu‘rcs'sc;t forth in

the Dispute Résol_ution SCCt:l.D& Ta any such proceeding, Respondent .shal'l have the burden of

dsmon'st_rating by a preponderance of the evidence fhat the delay or impossibility, or
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anticipated delay or impossibility, has been or will be cansed by a force maj eure, that the
| dmation of the d‘elay or the extension or waiw_/er sought was or will be warranted under ';hc
* circiunstances, and that best efforts were exen;.:ised o avoid -and mitigate the effects of the
delay or-i;npossibility. It Reéﬁnndent satisfies this burder, then the time i:'or performance of
‘ . such qbligation will be extended by BPA for such time as is pecessary to complete such
.obﬁgation as determined by EPA, or waived if performance 13 impos_sible, and no-stipulated
penalties shall be assessed for aﬁ_y such deiay, extension, or wa.ivez-'.' '

NOTIFICATION

123)  Unless otherwise épaciﬁed elsewhere in this CAFQ, whenever notice is thuired fo be
given, whsuever a report or other document is requxred to be forwarded by one paIty to -
‘ L  another, or Whencvcr a submlssmn or demonstration is required to be made, it shall be
directed to the individuals specified below at the addresses given (in addition to uny other
notices required by law or regulation), unless thesé indiviziuals or their spccessors give notice
in wiiting to the other partics that anotber individual has been designated to receive the
communication:
EPA: Ragan Bmyles (6EN H)
' : Associate Direcior, Hazardous Waste Enforcement Branch
1.5, EPA Region 6, Suite 1200 ‘
1445 Ross Ave, S

" Dallas, TX 752022733
Bmvles.ragan@apa.ggg

NMED: Chief
’ Hazardous Waste Burcan
- New Mexico Envitorment Department
‘2805 Rodeo Park Drive East, Building 1
Santa Fe, NM 87505-6303 .

Respondent: Mazk Tu
. Western Refining Southwegt, Inc., Gallup Rsﬁnery
Ronte 3, Box 7
Gallup, NM 87301 .
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MODIFICATION |
124) The terms, conditions, and compliamc_requiremen;s of t]ﬁ_“s Cx;:\.FO may not be modified
, or amended except upon the written agreement of all parties, and spch m.odi.ﬁt:ation c;r
amendmepl being ﬁled with the Regional Hcdnng Clérj{. Whete a modification agreed upon
| by all ps:uties constitutes a material change to any term of this CAFQ, it shall be effective

upon approval by a Regional Judicial Officer.

' RETENTION QF ENFORCEMENT RIGHTS |

: 125) EPA and NMED do ot waive any rights or remedies available to BPA and NMED for
any other violations by Réspondcnt of Fedé_ral or State laws, :egu.latibns, or pcmli;tﬁng
condiﬁoris.v | . _ . |

126) Exceptas sj:eciﬁca]ly pfox;idcd in this éAFO, nothing herein Sh‘ali limift the ;;ower and
aitthority of EPA, NMED, The Stale'ofwcw Mexico, ‘or the United States to take, direct, or
order all actions to protect public health, webfare, or the environment, or prevent, ﬁbate. or
Immzmze an actual or threatened reloase of hazardous substances, pqil_utan.ts,_ c.ontamjnénts,

: 'hazardous substances on, at or from Respondent’s facility: Furthermore, nothing in ﬂn’s
bAFO shall be censtrued to prevent or limit EPA's or NMED’s civil and criminal authorities,
Cor that of other Pederal, State, or local agencies or departments to obi;ain penalties or

injunttive relief under other Federal, State, or local laws or regulations.

INDEMNIFICATION OF £PA

127}  Neither EPA, NMED, The State of New Mexico, nor the United Staﬁ:s Governzuent shall
. be liabie for ahy injusies or dmlages to person or property resulting from the acts or
omissions of Respondent, their officers, directors, émplbyces, agents, receivers, trustees,

successors, assigns, or contractors in canrying out the activities required by this CAFO, nor -
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shall EPA, NMED,‘ The State of New Mexico, or the United States Government be held out
as & party to any contract entered inte by Respondent in carrying cut the activities required
by this CAFO. |

RECORD PRESERVATION

128) Respon&pni shall preserve, during the pendency of this CAFO, ail records and docurnents

In its possession or in the possession of its divisions, employees, agents, contractors, or
succsssors which are required ta be prepared pursuant o this CAFO regardiess of any
document ratention policy to the contrary. _

COSTS

_ .129)' Each party shall bear its own costs and atiomey’s fees. Furthermore, Respendent

specifically waives its right to seek reimburserient of its costs and attomey’s fees under the

Equal Access to Justice Act, 5 U.5.C. § 504, as amended by the Small Business Regulatary - '

Enforcement Fairness Act, STI.S.C. § 801 et. seq., and any regulations promulgated parsuant

to those Acts.

TERMINATION

139) At such fime as Respondent believes that it has complied with all terms and conditions of

this CAFD, it may request that EPA concur whether the requirements of this CAFO have
been satisfied. Such request shall be in writing and shall pfbﬁ@e the necessary
documentation to est.abiish whether there has been full compliance with thie terms and

- conditions of this CAFQ. EPA will respond to said request in writing within 90 days of

receipt of the request. This CAFO shail tepminate when all actions required to be taken by -

" this CAFQ have been completed, and Respondent has been notified by the EPA in writing .

that this CAFO has becn satisfied and terminated.




FOR THE PLAINTIFF-INFERVENOR: -

Dacket Ne, RCRA-06-2009-0936

EFFECTIVE DATE

131} This CAFQ, and any subscquent modiﬁcaﬁbns, become effective upon filing with the

‘Regionat Hearing Clerk,

THE UNDERSIGNED PARTIES CONSENT TO THE ENTRY OF THIS CONSENT
AGREEMENT AND FINAL ORDER: - -

FOR RESPONDENT:

D:—:tte:m_ o %/M

Western Refining ScuﬂzWest, Inc.

'FOR THE COMPLAINANT:

o 2leel 59

Top/Blevins -
ector, Compliance Assurance
and Enforcement Division
US BPA, Region 6

o

"Date; gl o9 o W

Marcy LEavitt, Divector
Water and Waste Mapagement Division
New Mexice Environmeni Depariment
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FINAL ORDER
Pursuant to the Consolidated Rules of Practice Governing the Administrative Assessment
_of Civil Penalties, 40 C.F.R. Part 22, the foregoing Consent Agreement is hereby ratified. This
Final Orﬂer shall hot in any .case affect the rght of EPA or the Unitéd_. States to pursue
appropriate injunctive or other equitable relief or criminal sanctions for 'any’ violaﬁm}s of law.
- This Final Order. sﬁall resolve only those c&usaé of action alleged her;:in_ Nothing in his Final
Otder shall be cqnstmed 1o waive, extinguish or otherwise a.ﬁf‘ect Respondent’s (or its officers,

agents,_ servants, emplayees, Successors, or assign.s) obligation to comply with all applicable

federal, state, and local statutss and regulations, including the regulations that were the Sllb_]ect of '

. this acnon Respondent is oxdered to comply with the terms of settlement and the cml penalty
payment instructions as set fqrth it the Congent Apreement. - Pursuant to 40 CF.R. §22.31{t)

this Final Order shall becorne effective upon filing with the Regional Hearing Clerk.

- ﬁ%w,i@?é?/ 200G %"'M gk‘

Regxonal .Iuchbml Officer
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CERTIFICATE OF SERVICE

Ihereby certify that on the Q_{Q day of,Bj:J%_, 2009, the driginal of the foregoing

Consent Agreement and Final Order (“CAF0™) was hand delivered fo the Regional Hearihg

3, and that a true and

- Clerk, U.S. BPA - Region 6, 1445 Ross Avenue, Dallas, Texes 75202-27

correst copj--of the CATO was sent to the following by the method identified below:

The Corpofation Process Company
905 E Bender Ste 150 Hobbs New Mexico 88240
As Registered Agent for ‘Western Refining Southwest, Inc,

CERTIFIED MAIL~ RETURN RECEIPT REQUESTED: Wﬁg

‘%u‘//)dﬂw R

W
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