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I. JURISDICTION AND GENERAL PROVISIONS

I. This Unilateral Administrative Order ("'Order") is being issued by the United
States Environmental Protection Agency ("EPA") to the Atlantic Richfield Company
(hereinaf1er "/\R" or '·Respondent"). This Order is issued pursuant to the authority
vested in the President of the United States by ection 106(a) of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980, 42 U.S.C. § 9606(a),
("CERCLA"), and delegated to the Administrator of EPA by Executive Order 12580,
January 23, 1987, and further delegated to the Regional Administrators by EPA
Delegation Nos. 14-14-/\ and 14-14-13. This authority was further re-delegated by the
Regional Administrator of Region 8 to the Director of Preparedness, Assessment and
Emergency Response, Office of Ecosystems Protection and Remediation by EPA
Delegation Nos. 14-14-A and 14-14-13.

2. This Order pertains to property located at and around the RiCO-Argentine Mine in
Rico, Dolores County, Colorado ("'the Site"). This Order requires the Respondent to
conduct removal actions described herein to abate an imminent and substantial
endangerment to the public health or welfare or the environment that may be presented
by the actual or threatened release of hazardous substances at or from the Site.

3. EPA has notified the State of Colorado of this action pursuant to Section 106(a) of
CERCLA, 42 U.S.c. § 9606(a)

II. PARTIES BOUND

4. This Order applies to and is binding upon Respondent and Respondent's directors,
officers, employees, agents, successors and assigns. Any change in ownership or
corporate status of Respondent including, but not limited to, any transfer of assets or real
or personal property shall in no way alter Responden['s responsibilities under this Order.

5. Respondent shall ensure that its contractors, subcontractors and representatives
receive a copy of this Order and comply with this Order. Respondent shall be responsible
for any noncompliance with this Order.

III. DEFINITIONS

6. Unless otherwise expressly providcd herein, terms used in this Order which are
deJined in CERCLA or in regulations promulgated under CERCLA shall have the
meaning assigned to them in CERCL/\ or in such regulations. Whenever terms listed
below are used in this Order or in the attached appendices and incorporated hereunder,
the following definitions shall apply:

a. "Action Memorandum" shall mean the EPA Action Memorandum relating to
the ite signed on January 11,2011, by the Regional Administrator, Region 8, or his
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dclegate, and all attachments thereto. Thc Action Memorandum is attached as Appendix
I.

b. "CERCLA" shall mean the Comprehensive Environmental Rcsponse,
Compensation and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601 et~

c. "Day" shall mean a calendar day. In computing any period of time under this
Order, wherc the last day would fall on a Saturday, unday or Federal holiday, the period
shall run until the closc ofbusincss ofthc next working day.

d. "Effective Date" shall be the effective datc of this Order as provided in Section
XXII.

e. "EPA" shall mean the United States Environmental Protection Agency and any
successor departmcnts or agcncies of the United States.

f. "Intcrest" shall mean interest at the rate specified for intcrest on investments
ofthc EPA Hazardous Substance Superfund established by 26 U.S.c. § 9507.
compoundcd annually on Octobcr I of cach ycar, in accordance with 42 U.S.C. §
9607(a). Thc applicable ratc of interest shall be the rate in effect at the time the interest
accrues. The rate of interest is subject to change on October I of each year.

g. "National Contingency Plan" or "NCP" shall mean the National Oil and
Hazardous Substance Pollution Contingency Plan promulgated pursuant to Section 105 of
CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendmcnts
thereto.

h. "Order" shall mean this Unilateral Administrative Order, all appcndices
attached hcreto and all documents incorporated by reference into this document including
without limitation EPA-approved submissions. EPA-approved submissions (other than
progress reports) are incorporated into and becomc a part of the Order upon approval by
EPA. In the event of connict between this Order and any appendix or other incorporated
documents, this Order shall control.

I. "Paragraph" shall mean a portion of this Order identified by an Arabic numcral.

J. "Parties" shall mean EPA and Respondent.

k. "Respondent'· shallmcan the Atlantic Richfield Company.

I. "Response Costs" shall mean all costs, including, but not limited to, direct and
indirect costs that the Unitcd States incurs in reviewing or developing plans, reports and
other items pursuant to this Order, including but not limited to payroll costs, contractor
costs, travcl costs, laboratory costs, and the costs incurred pursuant to Paragraph 37 (cost
of attorney time) and .paragraph 42 (emergency response).
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m. "Seetion" shall mean a portion of this Order identified by a Roman numeral.

n. "Site" shall mean the Rico-Argentine Superfund Site, located in Rico, Dolores
County, Colorado and depicted generally on the map attached as Appendix 2.

o. "State" shall mean the State of Colorado.

p. "Waste Material" shall mean I) any "hazardous substance under Section
101(14) ofCERCLA, 42 U.S.C. § 9601(14); 2) any pollutant or contaminant under
Section 10 I(33) of CERCLA, 42 U.S.C. § 960 I(33); 3) any "solid waste" under Section
1004(2) of the Resource Conservation and Recovery Act ("RCRA"), 42 U.S.C.
§ 6903(27); and 4) any "hazardous material" under 6 CCR 1007-3 et~.

q. "Work" shall mean all activities Respondent is required to perform under this
Order. as more particularly described in the Removal Action Work Plan, dated March 10.
2011 ("Work Plan"), a copy of which is attached hereto and incorporated herein as
Appendix 3, and any approved Work Plan modification made in accordance with Section
IX of this Order.

IV. FINDINGS OF FACT

7. The Rico-Argentine Site is located in southwest Colorado. 25 miles southwest of
the town of Telluride and just north of the town of Rico. within the northeastern corner of
Dolores County. The Site is located in the San Juan Mountains, and within the Upper
Dolores River Watershed. The Site consists of an adit (known as the S1. Louis Tunnel)
and associated underground mine-workings, as well as a series of settling ponds, some of
which are back-filled, some of which contain sludge material. The Site is not listed on
the National Priorities List ("NPL").

8. The S1. Louis Tunnel adit drains historical mine workings extending several
thousand feet into Telescope Mountain and Dolores Mountain to the east and southeast,
respectively. The Site is or was directly hydraulically connected to the mine workings of
the former Pigeon, Logan, Wellington, Mountain Spring, Argentine, Blaine, and
Blackhawk mines in the area. The workings that are connected direct infiltrating
groundwater to the S1. Louis Tunnel. As groundwater travels through the workings,
oxidation of mineralized rock increases the heavy metal concentrations in the discharging
water.

9. The discharge from the adit was historically treated with lime precipitation to
achieve permitted water quality standards at the outfall into the Dolores River. The lime
caused some of the metals in the discharge to become insoluble and precipitate. forming a
lime/heavy metal precipitate sludge in the bonom of the senling ponds. In 1996, active
treatment of the discharge was discontinued. The permit for the discharge lapsed in 1999
and was not renewed. The ponds were abandoned, and still contain the lime/heavy metal
sludge from treatment, currently discharging mine water, and calcine (iron oxide) tailings
left over from a historic acid plant operation.
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10. Early estimates of pond volume showed approximately 64,000 cubic yards of
sludge. Priority ponds 18, 15, 14, II, and 12 contain 44,200 cubic yards of sludge.

ediment sampling conducted within the pond system since 1996 shows the following
ranges of metal concentrations in the pond sludge: 18,000 to 37,700 parts per million
("ppm") zinc; 51.4 to 190 ppm cadmium; 650 to 2,460 ppm copper, and 200 to 957 ppm
lead.

II. Pond 18, the pond closest to the adit, impounds approximately 20,000 cubic yards
of sludge. In June 20 I0, sludge and water in Pond 18 were measured to be less than 12
inches from the top of the dike embankment. In October 20 I0, Atlantic Richfield enacted
temporary measures to reduce the volume of Pond 18; however, no permanent actions
have been taken. Pond 18 is adjacent to the Dolores River. A release of the sludge in the
ponds may have an immediate negative impact on downstream aquatic populations,
killing fish and further degrading water quality in the Dolores River.

12. The construction material and geotechnical stability of the settling ponds are
unknown. Construction of the ponds was completed in the 1950's, and the ponds have
been modified over time. The ponds are surrounded by earthen berms, or dikes. The
longest berm runs the entire half-mile length of the west side of the Site, along the
Dolores River. The berms are partially armored with riprap. The preliminary flood plan
analysis indicates that the ponds lie within the 100-year flood plain; however, the
hydraulic conditions that may occur during a flood event have not bcen evaluated against
the embankment armoring.

13. In April 2000, EPA Region8's Emergency Response Program responded to a
request from the Town of Rico to address a breach, due to a lack of maintenance, on thc
berm of Pond 18. The pond containment failed, and sediments laden with hazardous
substances discharged directly into the Dolores River. EPA's response consisted of
raising and reinforcing the riverside embankment of the pond, adding an additional
culvert between the pond and downgradient ponds, and installing overflow riprap as a
backup drain path. EPA's emergency response did not extend to stability analysis of any
other ponds.

14. The settling ponds are unlined, and substantial releases of contaminated mine
water to the river alluvium occur from leakage. An investigation into flow rates showed
that the discharge flow from the adit was 2,200 gallons per minute Cgpm"). Inflow from
Pond 18 was 1,600 gpm; Pond 9 inflow was 1,200 gpm; and inflow to Pond 5, which
flows directly into the Dolores River, was measured to be 1,400 gpm. This shows
approximately 40 percent loss of flow hom the ponds due largely to leakage into the
alluvial groundwater system.

15. Hazardous substances present in the adit discharge include cadmium, copper,
lead, silver, and zinc, all of which are being releascd into the environment. As presented
in the State Water Quality Analysis ("WQA"), the current water quality standard for zinc
for that segment of the Dolores River is 269 ~tg/L (chronic) and 31 0 ~tg/L (acute). The
results of samples taken directly li'om the mouth of the St. Louis 'T'unnel adit in June 20 I0
revealed dissolved zinc concentrations at 7,700 ~lg/L. Available historical sample data

6



indicate that zinc concentrations in the drainage from the adit range from approximatcly
3,000 ,lg/L to approximately 5,000 'lg/L.

16. In June 20 10, the zinc concentration in the discharge from the outfall at Pond 5,
flowing into the Dolorcs River, was 3,900 'lg/L. Historical data collected from the Pond
5 outfall indicate that zinc concentrations in thc discharge to the river are increasing.
Data from outfall reported to the State by the Rcspondent, for example, show zinc
concentrations of410 ,lg/L in July 2002,1,120 ,lg/L in 2003, and 3,100 Ilg/L in
December 2004.

17. Thc records of discharge rates from the adit reported in the WQA range from 2 to
3.3 cubic fect per second ("cfs"). The low flow predictions for the Dolores River
seasonally range from approximately 3.2 to 45 cf'"s. Calculations from the WQA indicate
that zinc conccntrations currently discharging from the pond system outfall would exceed
the low flow assimilativc capacity of the Dolorcs Rivcr. Similar to zinc concentrations,
cadmium concentrations are also expected to exceed water quality standards based on
similar potential low flow conditions and recent concentrations in the discharge.

18. In 1944, Rico Argentine Mining Company ("RAMCO") purchased thc Sl. Louis
Tunnel from Sl. Louis Smelting and Refining Company. RAMCO, while operating the
mine in Rico, underwent various mergers, and in 1977, was a division of Crystal
Exploration and Production Company ("CEPCO"). In 1980, The Anaconda Company
('"Anaconda") purchased substantially all ofCEPCO's assets in Rico, including the Site.
Anaconda was an "owner" or "operator" of the facility at the time of disposal of
hazardous substances at the facility, as defined by Section 10 I(20) of CERCLA, 42
U.S.C. § 9601(20), and within the meaning ofSection 107(a)(2) ofCERCLA, 42 U.S.c.
§ 9607(a)(2). In 1977, Atlantic Richfield purchased all of the stock of the Anaconda
Company, and in 1981 Atlantic Richticld mergcd with Anaconda.

Based on the Findings of Fact set forth above, and the Administrative Record supporting
this removal action, EPA has determined that:

19. The Rico-Argentine Site is a "facility" as defined by Section 101(9) ofCERCLA,
42 U.S.c. § 9601(9)

20. The contaminants found at the Site, as identified in the rindings of Fact above,
include "hazardous substances" as defined by Section 101 (14) of CERCLA, 42 U.S.C.
§ 9601(14).

21. Respondent is a "pcrson" as delined by Section 101 (21) of CERCLA, 42 U.S.C.
§ 9601(21).

22. Respondent is liable under Section 107(a) ofCERCLA, 42 U.S.C. § 9607(a).
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Respondcnt is the successor to the liabilities of Anaconda under Section
107(a) of CERCLA, 42 U. .C. § 9607(a), and is liable for the performance of
rcsponse actions and for rcsponse costs incurred and to bc incurred at the Site.

23. The conditions described in the Findings of Fact above constitute an actual and/or
threatcned "reicase" ofa hazardous substance from the facility into the environment as
defined by Section 101(22) ofCERCLA, 42 U.S.C. § 9601(22).

24. The conditions at the Site constitute an imminent and substantial endangerment to

public health. welfare, or the environment, bascd on thc factors set forth in Section
300AI5(b)(2) of the NCP, as amended, 40 C.F.R. Part 300. These factors include, but
are not limited to. the following:

a. Actual or pOiential exposure to nearby human populations, animals, or the
food chainfi"oll1 hazardous subslances or pollutanls or conlaminants:

This factor is present at the Site due the existence of cadmium, copper, lead, silver, and
zinc discharging from both the adit and the sediment-Iadcn settling ponds into the
Dolores River.

b. AClual or pOlential conlan/incuion ofdrinking waler supplies or sensilive
eCO,\yslems:

This factor is prcsent at thc Sitc duc to ongoing discharge to the Dolores Rivcr. and the
existence of over 64,000 cubic yards of sediments and sludges, including cadmium,
copper, lead, silver and zinc in the floodplain of the Dolores River.

c. Wealher condilions Ihal may cause hazardous subs/ances or pollwants or
conlaminants to migra/e or be released; and

This factor is present at the Site due to the high snowfall potential and seasonal runoff
from snow melt. and thc cxistence of inadequately dcsigned and constructed settling
ponds lying within the J OO-year floodplain of the Dolores River.

d. 711e unavailabilily o{O/her appropriale federal or SWle response
mechanisms 10 re.l!Jond 10 this release.

This factor is present at the Site duc to the absence of State or local resources and
authority to implemcnt a response.

25. The actual or threatened release of hazardous substances from the Site may
present an imminent and substantial endangerment to the public health. welfare, or the
environmcnt within the meaning of Section 106(a) ofCERCLA, 42 U.S.C. 9606(a).

26. The removal actions required by this Order are nccessary to protect the public
health, welfare, or the environment, and are not inconsistent with the NCP and CERCLI\.
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VI. ORDER

27. Based upon the foregoing Findings of Fact, Conclusions of Law and
Determinations, and the Administrative Record for this Site, EPA hereby orders thal
Respondent comply with all provisions of this Order and any modifications thereto,
including, but not limited 10, all attachments to this Order, all documents incorporated by
reference into this Order and all schedules and deadlines in this Order, attached to this
Order, or incorporated by reference into this Order.

VII. NOTICE OF INTENT TO COMPLY

28. Respondent shall notify EPA in writing within 14 days after the Effective Date of
this Order of Respondent"s irrevocable intent to comply with this Order. Failure of
Respondent to provide such notification within this time period shall be a violation of this
Order by Respondent.

VIII. DESIGNATION OF CONTRACTOR, PROJECT
COORDINATOR AND ON-SCENE COORDINATOR

29. Respondent shall perform the Work itself or retain a conrractor(s) to perform the
Work. Respondent shall notify EPA of Respondent's qualifications or the name(s) and
qualification(s) of such contractor(s) within fifteen (15) business days of the Effecti ve
Dale of this Order. Respondent shall also notify EPA of the name(s) and qualification(s)
of any other contractor(s) or subcontractor(s) retained to perform the removal action
under this Order at least fifteen (15) days prior to commencement of such removal action.
The proposed contractor must demonstrate compliance with ANSIIASQC E4-1994,
.. pecifications and Guidelines for Quality Systems for Environmental Data Collection
and Environmental Technology Programs," (American National Standard, January 5.
1995), by submitting a copy of the proposed contractor's Quality Management Plan
(QMP"). The QMP should be prepared in accordance with "EPA Requirements for
Quality Management Plans (QNR-2)," (EPN240/B-0 1-002, March 200 I) or equivalent
documentation as determined by EPA. EPA retains the right, at any time, to disapprove
of any, or all, of the contractors and/or subcontractors retained by the Respondent, or of
Respondent's choice of itself to do the removal action. If EPA disapproves ofa selected
contractor or subcontractor, or of Respondent's decision to perform the Work,
Respondent shall retain a different contractor and shall notify EPA of that contractor's
name and qualifications within fourteen (14) days of EPA's disapproval. Alternatively,
Respondenlmay nOlify EPA that it will perform the removal action itself, within fiftcen
(15) days following EPA's disapproval.

30. Within fourteen (14) days after the Effective Date of this Order, Respondent shall
designate a Project Coordinator who shall be responsible for administration of all
Respondent's actions required by the Order, and shall submit in writing to EPA the
designated coordinator's name, address, telephone number, email address, and
qualifications. To the greatest extent possible. the Project Coordinator shall be present on
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Site or readily available during Site work. EPA retains the right to disapprove of any
Project Coordinator named by Respondent. If EPA disapproves of a selected Project
Coordinator, Respondent shall retain a different Project Coordinator and shall notify EPA
of that person's name, address, telephone number, email address, and qualifications
within 5 business days following EPA's disapproval. Receipt by Respondent's Project
Coordinator of any notice or communication from EPA relating to this Ordcr shall
constitute receipt by Respondent.

a. EPA has designated Steven Way of the Region 8 Emergency Response Program
as its On- cene Coordinator C"OSC"). RespondeJ1l shall direct all submissions
required by this Order to the OSC at Emergency Response Program (8EPR-SA),
1595 Wynkoop St., Denver, CO, 80202-1129, except as otherwise indicated
herein.

IX. WORK TO BE PERFORMED

31. Respondent shall perform, at a minimum, the following removal action in
accordance with the Work Plan:

a. Management of precipitation solids in the settling ponds below the St. Louis
Tunnel adit discharge, including partial removal of solids from the upper ponds;

b. Construction of an on-Site solids repository in accordance with the siting
requirements of the Colorado IIMWMD and Dolores County;

c. Investigation of actions that can be feasibly implemented at the collapscd St.
Louis Tunnel portal to stabilize the adit opening and consolidate adit Dows;

d. Devclopment of a preliminary design (30%) for appropriate hydraulic controls at
or near the adit opening to manage Dows entering the treatment system;

c. Construction, as appropriate, of hydraulic controls at or near the adit opening to
manage nows;

r. Development of a preliminary (30%) design for a new treatment system for the St.
Louis Tunncl adit discharge, including upgrades to pond embankments and
hydraulic structures. The preliminary design will be based. in part, on thc Water
Quality Assessmcnt. Thc preliminary design objective will be achievement of
numeric effluent limitations specified under a COPS permit to be issued by the
Colorado WQCD for the discharge from the ponds system to the Dolores River;
and

g. Construction of a water treatment systcm to address the adit discharge.
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32. Work Plan and Implementation

a. The final Work Plan is attached to this Order as Appendix 3. Respondent shall
prepare and submit a Quality Assurance Project Plan C'QAPP") as part of the Work Plan.
The QAPP shall be prepared in accordance with "EPA Requirements for Quality
Assurance Project Plans (QA/R-5)" (EPN2401B-0 1/003, March 200 I), and "EPA
Guidance for Quality Assurance Project Plans (QAIG-5)" (EPN600/R-98/018, February,
1998),

b. Respondent shall implement the Work Plan in accordance with the schedule
provided by EPA. The Work Plan, schedule, and any subsequent modifications shall be
fully enforceable under this Order. Respondent shall notify EPA at least 7 days prior to
performing anyon-Site Work pursuant to the EPA-approved Work Plan. Respondent
shall not commence or undertake any removal actions at the Site without prior EPA
approval.

33. Health and Safetv Plan

a. Within 30 days after the Effective Date of this Order, the Respondent shall
submit for EPA review and comment a plan that ensures the protection of the public
health and safety during performance of on-Site work under this Order ("IIASP"). This
plan shall be prepared in accordance with EPA's Standard Operating Safety Guide (PUB
9285.1-03, PB 92-963414, June 1992). [n addition, the plan shall comply with all current
applicable Occupational Safety and Health Administration regulations; Hazardous Waste
Operations and Emergency Response found at29 C.F.R. Part 1910. If EPA determines
that it is appropriate, the plan shall also include contingency planning. Respondent shall
incorporate all changes to the plan recommended by EPA and shall implement the plan
during the pendency of the removal actions.

34. Oualitv Assurance and Sampling

a. All sampling and analyses performed pursuant to this Order shall conform to
EPA direction, approval, and guidance regarding sampling, quality assurance/quality
control C'QNQC"), data validation, and chain of custody procedures. Respondent shall
ensure that the laboratory llsed to perform the analyses pal1ieipates in a QA/QC program
that complies with the appropriate EPA guidance. Respondent shall follow the following
documents, as appropriate, as guidance for QNQC and sampling: "Quality
Assurance/Quality Control Guidance for Removal Activities: Sampling QNQC Plan and
Data Validation Procedures," OSWER Directive Number 9360.4-01, April I, 1990;
"Environmental Response Team Standard Operating Procedures," 0 WER Directive
Numbers 9360.4-02 through 9360.4-08.

b. Upon request by EPA, Respondent shall have such a laboratory analyze
samples submitted by EPA for quality-assurance monitoring. Respondent shall provide
to EPA the quality assurance/quality control procedures followed by all sampling teams
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and laboratories pcrforming data collcction andlor analysis. Respondent shall only usc
laboratories that have a documentcd quality systcm which complies with A SJlASQC E
4 1994, "Specifications and Guidelines for Quality Systems for Environmental Data
Collection and Environmental Technology Programs," (Amcrican National Standard,
January 5, 1995) and "EPA Requirements for Quality Management Plans (QNR-2),'
(EPN240/B-0 1/002, March 200 I) or equivalent documentation as determined by EPA.
EPA may consider laboratories accredited under the National Environmental Laboratory
Accreditation Program (ooNELAP") as mecting the quality system requircments.
Respondents shall provide to EPA the QNQC procedures followed by all sampling teams
and laboratories performing data collection and/or analysis.

c. Upon request by EPA, Respondent shall allow EPA or its authorized
representatives to take split and/or duplicate samples of any samples collected by
Respondent while performing actions under this Order. Respondent shall notify EP;\ not
less than 7 days in advance of any sample collection activity. EPA shall have the right to
take any additional samples that it deems necessary.

d. Post-Removal Sitc Control. In accordance with the Work Plan schedule, or as
otherwise directed by EPA, Rcspondent shall submit a proposal for post-removal site
control consistent with Section 300.415(1) of the NCP and OSWER Directive No.
9360.2-02. Upon EPA approval, Respondent shall implement such controls and shall
provide EPA with documentation of all post-removal site control arrangements. If the
State of Colorado issues a Colorado Discharge Permit and a Certificate of Designation,
they shall be considered post-removal site controls.

35. Reporting

a. Respondent shall submit a written progress report to EPA concerning actions
undertaken pursuant to this Order on the 5th day of each month, beginning the first month
after the start of Work, until termination of this Order, unless otherwise directed by the
OSC in writing. These reports shall describe all significant developments during the
preceding period, including the actions performed and any problems encountered,
analytical data received during the reporting pcriod, and the developments anticipated
during the next reporting period, including a schedule of work to be performed,
anticipated problems, and planned resolutions of past or anticipated problems.

b. Respondent shall submit 3 copies of all plans, reports or other submissions
requircd by this Order, or any approved Work Plan. Upon request by EPA, Respondent
shall submit such documents in electronic form.

c. Respondent shall, at least 30 days prior to the conveyance of any interest in
real property at the Site. give written notice of this Order to the transferee and written
notice to EPA (and the State) of the proposed conveyance, including the name and
address of the transferee. The party conveying such interest shall require that the
transferee comply with Section IX, Paragraphs 37 and 38 of this Order - Access to
Property and Information.
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d. Any transferee shall be required to comply with this Order while the Work is
being completed. At the completion of the Work, any transferee shall comply with any
post-removal site controls.

36. final Report Within 30 days after all Work has been fully performed in
accordance with this Order, with the exception of any continuing obligations required by
this Order. Respondent shall submit for EPA review and approval a final report
summarizing ihe actions taken to comply with this Order. The final report shall conform,
at a minimum, with the requirements set forth in the Work Plan and in "Superfund
Removal Procedures: Removal Response Reporting - POLREPS and OSC Reports"
(OSWER Directive No. 9360.3-03, June I, 1994). The final report shall include a good
faith estimate of total costs or statement of actual costs incurred in complying with the
Order, a listing of quantities and types of materials removed off-Site or handled on-Site, a
discussion of removal and disposal options considered for those materials, a Iisting of the
ultimate destination(s) of those materials. a presentation of the analytical results of all
sampling and analyses perfomled, and accompanying appendices containing all relevant
documentation generated during the removal action (e.g. manifests, invoices. bills.
contracts, and permits). The final report shall also include the following certification
signed by a person who supervised or directed the preparation of that report:

Under penalty of law, I certify that to the best of my knowledge, after
appropriate inquiries of all relevant persons involved in the preparation of
the report, the information submitted is true, accurate, and complete. I am
aware that there are significant penalties for submitting false information,
including the possibility of fine and imprisonment for knowing violations.

37. Access to Propertv

a. Respondent shall provide and/or obtain access to the Site and off-Site areas to
which access is necessary to implement this Order, and provide access to all records and
documentation related to the conditions at the Site and the actions conducted pursuant to
this Order. Such access shall be provided to EPA employees, contractors, agents,
consultants, designees. representatives, and tate of Colorado representatives. These
individuals shall be permitted to move freely at the Site and appropriate off~Site areas in
order to conduct actions which EPA determines to be necessary. Respondent shall
submit to EPA. upon request, the results of all sampling or tests and all other data
generated by Respondent or its contractors, or on Respondent's behalf during
implementation of this Order.

b. Where action under this Order is perfonned in areas owned by or in possession
of someone other than Respondent, Respondent shall use its best efforts to obtain all
nece sary access agreements within 14 days alier the Effective Date of this Order, or as
otherwise specified in writing by the 0, C. Respondent shall immediately notify EPA iC
after using its best efforts, it is unable to obtain such agreements. Respondent shall
describe in writing its efforts to obtain access. EPA may then assist Respondent in
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gaining access, to the extent necessary to effectuate the removal actions described herein.
using such means as EPA deems appropriate. EPA reserves the right to seek
reimbursemcnt from Respondcnt for all costs and attorncy's fces incurred by thc United

tates in obtaining access for Respondent.

38. Acces to Information

a. Respondent shall provide to EPA, upon request, copies of all documents and
information within its possession or control or that of its contractors or agents related to
activities at the Site or to the implementation of this Order, including, but not limited to,
sampling, analysis, chain of custody records. manifests, trucking logs, receipts, reports.
sample traffic routing, corrcspondencc or other documcnts or information related to the
Work.

b. Rcspondent may assert business confidcntiality claims covcring part or all of
the documents or information submitted to EPA under this Order to the extcnt permitted
by and in accordance with Section 104(e)(7) ofCERCLA, 42 U.S.C.
§ 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or information determined to be
confidential by EPA will be afforded the protection specified in40 C.F.R. Part 2, Subpart
B. Ifno claim of confidentiality accompanies documents or information when they are
submitted to EPA, or if EPA notified Respondcnts that the documents or information are
not confidential under the standards of Scction I 04(e)(7) of CERCLA or 40 C.F.R. Part
2, Subpart B, the public may bc givcn access to such documents or information without
furthcr notice to Respondent. Rcspondent shall segregatc and clearly identify all
documents or information submitted undcr this Ordcr for which Respondcnt asscrts
business confidentiality claims.

c. Respondent may assert that certain documents, records and othcr information
are privilcged undcr thc attorney-c1icnt privilege or any other privilege recognized by
federal law. If the Respondcnt asserts such a privilege in licu of providing documents, it
shall provide EPA with the following: I) the title of the document, record or information;
2) the date ofthc document, record or information; 3) the name and titlc of the author of
the document, record or information; 4) the name and title of each addrcssee and
recipient: 5) a description ofthc contents of the document, record or information; and 6)
the privilege asscrtcd by Respondcnt. However, no documents, reports or other
information created or generated pursuant to the rcquircments of this Order shall be
withheld on the grounds that they are privileged.

d. No claim of confidcntiality shall be madc with respcct to any data, including,
but not limited to, all sampling, analytical. monitoring. hydrogeologic, scientific,
chemical or enginccring data, or any othcr documcnts or information evidencing
conditions at or around the Site.
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39. Record Retention

a. Until 10 years after Respondent's receipt of EPA's notifIcation pursuant to
Section XVI (Notice of Completion of Work), Respondent shall preserve and retain all
non-identical copies of records and documents (including records or documents in
electronic form) now in its possession or control or which come into its possession or
control that relate in any manner to the performance of the Work or the liability of any
person under CERCLA with respect to the Site, regardless of any corporate retention
policy to the contrary. Until 10 years after Respondent's notification pursuant to Section
XVI (Notice of Completion of Work), Respondent shall also instruct its contractors and
agents to preserve all non-identical copies of records and documents (including records or
documents in electronic form) and any additional infomlation of whatever kind, nature or
description relating to performance of the Work.

b. At the conclusion of this document retention period, Respondent shall notifY
EPA at least 90 days prior to the destruction of any such records or documents, and, upon
request by EPA, Respondent shall deliver any such records or documents to EPA.
Respondents may assert that certain documents, records and other information are
privileged under the attorney-client privilege or any other privilege recognized by federal
law. If Respondent asserts such a privilege. it shall provide EPA with the following: I)
the title of the document, record or information; 2) the date of the document, record or
information; 3) the name and title of the author of the document, record or information;
4) the name and title of each addresses and recipient; 5) a description of the subject of the
document, record or information; and 6) the privilege asserted by Respondent. However,
no documents, reports or other information created or generated pursuant to the
requirements of this Order shall be withheld on the grounds that they are privileged.

40. Off-Site Shipments

a. Respondent shall, prior to any off-Site shipment of Waste Material from the
Site to an out-of-state waste management facility, provide written notification of such
shipment of Waste Material to the appropriate state environmental official in the
receiving facility's state and to the On-Scene Coordinator. However, this notification
requirement shall not apply to any off-Site shipments when the total volume of all such
shipments will not exceed 10 cubic yards.

i. Respondent shall include in the written notification the following
information: I) the name and location of the facility to which the Waste Material is to be
shipped; 2) the type and quantity of the Waste Material to be shipped: 3) the expected
schedule for the shipment of the Waste Material; and 4) the method of transportation.
Respondent shall notify the state in which the planned receiving facility is located of
major changes in the shipment plan, such as a decision to ship the Waste Material to
another facility within the same state, or to a facility in another state.

ii. The identity of the receiving facility and state will be determined by
Respondent following the award of the contract for the removal action. Respondent shall
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provide the information required by Paragraph 40(a) and 40(b) as soon as practicable
after the award of the contract and bcfore the Waste Material is actually shipped.

b. Before shipping any hazardous substances, pollutants or contaminants from the
Site to an off-Site location, Respondent shall obtain EPA's certification that the proposed
receiving facility is operating in compliance with the requirements of CERCLA Section
121(d)(3), 42 U.S.C. § 962 I(d)(3), and 40 C.FR. § 300.440. Respondent shall only send
hazardous substances, pollutants, or contaminants from the Site to an ofT-Site facility that
complies with the requirements of the statutory provision and regulation cited in the
preceding sentence.

41. Compliance With Other Laws

Respondent shall perform all actions required pursuant to this Order in accordance with
all applicable local. State, and federal laws and regulations except as provided in Section
121(e) ofCERCLA, 42 U..C. § 6921 (e), and 40 C.FR. §§ 300AOO(e) and 300AI5Ul
In accordance with 40 C.F.R. § 300.415(i). all on-Site actions required pursuant to this
Order shall, to the extent practicable, as determined by EPA, considering the exigencies
of the situation, attain applicable or relevant and appropriate requirements (,'ARARs")
under federal environmental, State environmental, or facility siting laws.

42. Emergency Response and Notification of Releases

a. If any incident, or change in Site conditions, during the actions conducted
pursuant to this Order causes or threatens to cause an additional release of hazardous
substances from the Site or an endangerment to the public health, welfare, or the
environment, Respondent shall immediately take all appropriate action. Respondent shall
take these actions in accordance with all applicable provisions of this Order. including,
but not limited to, the Health and Safety Plan, in order to prevent, abate or minimize such
release or endangerment caused or threatened by the release. Respondent shall also
immediately notify the OSC or, in the event of his unavailability, shall notify the
Regional Duty Officer (Emergency Planning and Response, EPA Region 8,
303.293.1788) of the incident or Site conditions. If Respondent fails to take action, then
EPA may respond to the release or endangerment and reserves the right to pursue cost
recovery.

b. In addition, in the event of any release of a hazardous substance, Respondent
shall immediately notify EPA's OSC (303.312.6723) and the National Response Center
(800.424.8802). Respondent shall submit a written report to EPA within seven (7) days
after each release, setting forth the events that occurred and the measures taken or to be
taken to mitigate any release or endangerment caused or threatened by the release and to

prevent the reoccurrence of such a release. This reporting requirement is in addition to.
not in lieu of, reporting under CERCLA Section I 03(e) and Section 304 of the
Emergency Planning and Community Right-To-Know Act of 1986. 42 U.S.C. §IIOOI et
§Qf].
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X. AUTHORITY OF EPA O. -SCENE COORDI. ATOR

43. The OSC shall be responsible for overseeing the proper and complete
implementation of this Order. The OSC shall have the authority vested in an OSC by the
NCP, 40 C.F.R. 300.120, including the authority to halt, conduct, or direct any action
required by this Order, or to direct any other removal action undertaken by EPA or
Respondent at the Site. Absence of the 0 C from the Site shall not be a cause for
stoppage of work unless specifically directed by the OSc.

44. EPA and Respondent shall have the right to change their designated OSC or
Project Coordinator. EPA shall notify Respondent, and Respondent shall notify EPA
within 10 days, before such a change is made. Notification may initially be made orally,
but shall be followed promptly by written noticc.

XI. ENFORCEMENT: PENALTIES FOR NONCOMPLIA CE

45. Violation of any provision may subject Respondent to civil penalties of up to
thirty-seven thousand, live hundred dollars ($37,500) per violation per day, as provided
in Section 106(b)(l) ofCERCLA, 42 U.S.c. § 9606(b)(I). Respondent may also be
subject to punitivc damages in an amount up to three times the amount of any cost
incurred by the United States as a result of such violation, as provided in Section
107(c)(3) ofCERCLA, 42 U.S.c. § 9607(c)(3). Should Respondent violate this Order or
any portion hereof, EPA may carry out the required actions unilaterally, pursuant to
Section 104 of CERCLA, 42 U.S.C. 9604, and/or may seek judicial enforcement of this
Order pursuant 10 Section 106 ofCERCLA, 42 U.S.C. § 9606.

46. All penalties accming under this Section shall be due and payable to EPA within
30 days of Respondent's receipt from EPA ofa demand for payment of penalties. All
payments made to EPA under this Section shall be paid by I'edwire Electronic Funds
Transfer in accordance with Paragraph 48 or by official bank check made payable to
"EPA Hazardous Substances Superfund." Payments shall indicate that the payment is for
Stipulated Penalties, shall reference the EPA Region and Site/SpilllD Number (08-BU;
OUOI), the EPA Docket umber for this action, and the name and address of the party
making payment, and shall be sent to:

Regular Mai I:

Fed Ex or Express:

u.S. Environmental Protection Agency
Fines and Penalties
Cincinnati Finance Center
PO Box 979077
SI. Louis. MO 63197-9000

u.s. Bank
Government Lockbox 979077
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U.S. EPI\ Fines and Penalties
1005 Convention Plaza
SL-MO-C2-GL
St. Louis, MO 6310 I

XII. REIMBURSEMENT OF OVERSIGHT COSTS

47. Respondent shall reimburse EPA, upon written demand, for all response costs
incurred by the United States in overseeing Respondent's implementation of the
requirements of this Order. EPA may submit to Respondent on a periodic basis a bill for
all response costs incurred by the United States with respect to this Order. EPA's cost
summary, as certified by EPA, shall serve as the basis for payment demands.

48. Within 30 days of receipt of bill, payment shall be made to EPA by Fedwire
Electronic Funds Transfer to:

Federal Reserve Bank of New York
ABA: 021030004
Account Number: 680 I 0727
Field Tag 4200 of the Fedwire message should read "0 680 I0727
Environmental Protection Agency"

a. Respondent shall simultaneously transmit a copy of the check to Martha
Walker, 8TMS-F, 1595 Wynkoop, Denver, CO 80202. Payments shall be designated as
"Response Costs- Rico Argentine Site" and shall reference the payor's name and address,
the EPA site identification number (08-BU), and the docket number of this Order. The
total amount to be paid by Respondent pursuant to Paragraph 47 shall be deposited by
EPA in the Rico-Argentine Special Account within the EPA Hazardous Substance
Superfund to be retained and used to conduct or finance response actions at or in
connection with the Site, or to be transferred by EPA to the EP1\ Hazardous Substance
Superfund.

49. Interest at the rate established under Section I 07(a) of CERCLA shall begin to

accrue on the unpaid balance from the day of the original demand notwithstanding any
dispute or objection to any pOl1ion of the costs.

XIII. RESERVAnON OF RJGHTS

50. Except as specifically provided in this Order, nothing herein shall limit the power
and authority of EPA or the United States to take, direct, or order all actions necessary to

protect public health, welfare, or the environment, or to prevent, abate. or minimize an
actual or threatened release of hazardous substances, pollutants or contaminants, or
hazardous or solid waste on, at, or from the Site. Further, nothing herein shall prevent
EPA from seeking legal or equitable relief to enforce the terms of this Order, from taking
other legal or equitable action as it deems appropriate and necessary, or from requiring
Respondent in the future to perform additional activities pursuant to CERCLA or any
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othcr applicable law. EPA reserves the right to bring an action against Respondent under
Section 107 ofCERCLA, 42 U.S.C. § 9607, for recovery of any response costs incurred
by the United States related to this Order or the Site and not reimbursed by Respondent.

XIV. OTHER CLAIMS

51. By issuance of this Order, the United States and EPA assume no liability for
injuries or damages to persons or property resulting from any acts or omissions of
Respondent. The United States or EPA shall not be deemed a party to any contract
entered into by Respondent or its directors, officers, employees, agents, successors,
representatives. assigns, contractors, or consultants in carrying out actions pursuant to
this Order.

52. This Order does not constitute a pre-authorization of funds under Section
111(a)(2) ofCERCLA, 42 U.S.c. § 961 I(a)(2).

53. Nothing in this Order shall constitute a satisfaction of; or release from. any claim
or cause of action against the Respondent or any person not a party to this Order, for any
liability such person may have under CERCLA, othcr statutes, or the common law,
including, but not limited to, any claims of the United States for costs, damages and
interest under Sections 106(a) and I07(a) of CERCLA, 42 U.S.C. §§ 9606(a), 9607(a).

XV. MODIFICATIONS

54. Modifications to any plan or schedule (or the attached EPA Work Plan) may be
madc in writing by the OSC or at the OSC's oral direction. If the OSC makes an oral
modification, it will be memorialized in writing within 5 days; provided, however, that
the effective date of the modification shall be the date of the OSC's oral direction. Any
other requirement of this Order may be modified in writing by the signature of the
Director, Preparedness, Assessment and Emergency Rcsponse, Office of Ecosystems
Protection and Remediation.

)). If Respondent sccks permission to deviate from any approved plan or schedule (or
Work Plan), Respondent's Project Coordinator shall submit a written request to EPA for
approval outlining the proposed modification and its basis. Respondent may not proceed
with the requested deviation until receiving approval from thc OSC pursuant to Paragraph
54.

56. No informal advice, guidance, suggestion, or comment by the OSC or other EPA
representatives regarding reports, plans, specifications, schedules, or any other writing
submitted by Respondent shall relieve Respondent of its obligation to obtain any formal
approval required by this Order, or to comply with all requirements of this Order, unless
it is formally modified.
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XVI. NOTICE OF COMPLETIO

57. Wh~n EPA dctermines, al1cr EPA's review ofthc Final Report, that all removal
actions have been fully performed in accordance with this Order, with thc exception of
any continuing obligations required by this Order. EPA will provide notice to
Respondent. If EPA determines that any removal actions have not been completed in
accordance with this Order, EPA will notify Respondent, providc a list of the
deficiencies, and require that Respondent modify the Work Plan to correct such
deficiencics. Respondent shall implement the modified and approved Work Plan and
shall submit a modified Final Report in accordance with the EPA noticc. Failure by
Respondent to implement the approved modified Work Plan shall be a violation of this
Order.

XVII. ACCESS TO ADMINISTRATIVE RECORD

58. The Administrative Record supporting this removal action will bc available for
review within 60 days after initiation of on-Site removal actions described hercin at the
Records Center at EPA Region 8 Headquarters, 1595 Wynkoop, Denver, CO 80202, as
well as the Rico Town Hall.

XVIII. OPPORTUNITY TO CONFER

59. Within 5 days aftcr issuance of this Order, Respondent may request a conference
with EPA. Any such confercnce shall bc held within 14 days after the Effcctive Datc
unless extended by agreement of the parties. At any conferencc held pursuant to thc
request, Respondent may appear in person or be represcnted by an anorney or other
representative.

60. If a conference is held, Respondent may present any information, arguments or
comments rcgarding this Order. Regardless of whether a conference is held, Respondent
may submit any infornlation, arguments or comments in writing to EPA within 14 days
following the conferencc. This conference is not an evidentiary hearing, does not
constitute a proceeding to challenge this Order, and does not give Respondent a right to
seek review of this Order. Requests for a conference or any wrinen ubmittalunder this
paragraph shall bc directed to Amelia Piggott, 8E F-L, 1595 Wynkoop, Denver, CO
80202-1 J29.

XIX, INSURA CE

61. At least seven (7) days prior to commencing anyon-Site work under this Order,
Respondent shall sccure, and shall maintain for the duration of this Ordcr, comprehcnsivc
general liability insurance and automobile insurance with limits of I million dollars,
combined single limit. Within the same time period, Respondent shall provide EPA with
certificates of such insurance and a copy of each insurancc policy. In addition, lor thc
duration of the Ordcr, Respondent shall satisfy, or shall cnsure that its contractors or
subcontractors satisfy, all applicable laws and regulations regarding the provision of
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worker's compensation insurance for all persons performing the Work on behalf of
Respondent in furtherance of this Order. If Respondent demonstrates by evidence
satisfactory to EPA that any contractor or subcontractor maintains insurance equi valent to
that described above, or insurance covering the same risks but in a lesser amount, then
Respondent need provide only that portion of the insurance described above which is not
maintained by such contractor or subcontractor.

XX. FINANCIAL ASSURANCE

62. Within 30 days of the Effective Date, Respondent shall establish and maintain
linancial security in the amount 01'$6 million in the form of an irrevocable letter of credit
equaling the total estimated cost of the work. Respondent shall send a copy of the letter
of credit to Daniela Gold n,8 ENF-RC, 1595 Wynkoop, Denver, CO, 80202-1129.

63. Any and all financial assurance instrument(s) provided pursuant to this Section
shall be in form and substance satisfactory to EPA, determined at EPA's sole discretion.
In the event that EPA determines at any time that the financial assurances provided
pursuant to this Section are inadequate, Respondent shall, within 30 days of receipt of
notice of EPA's determination, obtain and present to EPA for approval another form of
financial assurance. In addition, ifat any time EPA notifies Respondent that the
anticipated cost of completing the Work has increased, then, within 30 days of such
notification, Respondent shall obtain and present to EPA for approval a revised form of
financial assurance (otherwise acceptable under this Section) that reflects such cost
increase. Respondent's inability to demonstrate financial ability to complete the Work
shall in no way excuse performance of any activities required under this Order.

64. If, after the Effective Date, Respondent can show that the estimated cost to

complete the remaining Work has diminished below the amount set forth in Paragraph 62
of this Section, Respondent may, on any anniversary date of the Effective Date, or at any
other time agreed to by the Panies, reduce the amount of the financial security provided
under this Section to the estimated cost of the remaining Work to be performed.
Respondent shall submit a proposal for such reduction to EPA, in accordance with the
requiremcnts of this Section, and may reduce the amoul1l of security after receiving
written approval li'om EPA. Respondent may reduce the amount of security in
accordance with EPA's written decision resolving the dispute.

XXI. SEVERABILITY

65. Ifa coun issues an order that invalidates any provision of this Order or finds that
Respondent has sufficient cause not to comply with one or more provisions of this Order,
Respondent shall remain bound to comply with all provisions of this Order not
invalidated or determined to be subject to a sufficient cause defense by the court's order.

XXII. EFFECTIVE DATE

66. This Order shall be effective 7 days after thc Order is signed by the Regional
Administrator or his del gate unless a conference is requested as provided herein. If a
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conference is requested, this Order shall be effective on the 7lh day following the day of
the conference unless modi tied in writing by EPA.

IT IS SO ORDERED

DATE: sl,11
/1--./'---------BY: ~~/~RA

David Ostrander, Director .
Emergency Preparedness. Assessment

and Emergency Response
Office of Ecosystems Protection and Remediation
Region 8
U.S. Environmental Protection Agency

EFFECTIVE DATE: 31 Z 2>1 \ \
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