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ENVIRONMENTAL PROTECTION AGE:-;C\,

REGION IX
75 HA\VfHORN.: STR.:ET

SA!" FRANCISCO, CA 94105

Dock" No. f'lnZI!- 0'1- :(oo7-001.3
CONSENT AGREEMENT

,,'
FINAL ORDER PURSUANT TO
SECTIONS 22,13 AND 22, 18

Safeway Inc.

In the mallcr of:

I. CONSENT AGRF:EMENT

Complainant. the Director of the Conununilies and Ecosyslems Division. Unilcd Slates

Environmental Protection Agency. Region 9, ("EPA") and Responden, Safeway Inc. (hereafter

"Safeway" or "Respondent") seek '0 settle this case and consent to ,he entry of this Consen'

Agreement and Final Order ("CAFO").

A. APP!.!C""',}; SIAllUt:S ,'NQ Rt"GUI,AIIONS

I. This administrative proceeding is initiated pun;uant to Section 14(a) of the Federal

Insecticide. Fungicide, and Rodenticide Act 7 U,S.C § I36,.t! K>l,. (hereinafter referred to as

"FlfRA" Or the "AcC'), and the ConsolidalCd Rules of Practice Governing the Administrative

Assessment of Civil Penalties. 40 CF.R. Pan 22,

B. AUTHORITY ANIl PARTIES

2. Safeway is a Delaware corporation. Respondem is a "pel'SQn" as defined by Section

2(5) ofFlfRA. 7 U.s,c. § 136(s),and as such is subJee1 to flfRA and the regulations

promulgated thcreunder.

3. The authority to take aCiion under Section 14(a) ofFIFRA. 7 U.S.C § 136 I{a), is

vestcd in the Administrator of EPA ("Administrator"), By EPA Delegation Order Number 5·14.

daled May II. 1994, ,he Adminisu310r delegated '0 the Regional Administrator of EPA Region



IX the authority 10 commence admmJSlrallv~ procttdings under Section 14 I)fFlFRA and 10 s'gn

consent aglccl1Kuts mC'1l1OlUlizing SClllcmcnlS In soch procttdings. By EPA RCil()lll.lOrdcT

~umbcr 1255.08 dated June 9. 2005.lbc Rcgl(ll'll.l Admlll1SlJ31or of EPA Rtgloo IX mklcg'lIcd

II11S authonty 10 dieDi~ oflhc Contm\lIlJurs and Ecosystcms o,VlSIOIl. The Dlrnctor ofthc

CommUftltJrs and Ecosystems DI\llSIOIIIIas lhc ambonty 10~ and sntk III cnfOlCC/TlCDt

lCI,on In th.. mailer.

4 f'umlanllO Sttl,oo l2(aXIXA) ofFIFRA, 7 U.S.C. § 136j(aXIXA). It shall be

unlawful for an~ person 10 distribulc or sell 10 Illy penon any pesticide lltallS not reglSlercd

under 5CC\10fl 3 of F1FRA. 7 U.S.C. § 1361.01' whose registr.ltI011 has been can«led or

suspended. cxcept 10 the ~Xlent that dlSlribution or sale otherwise has been aUlhoriuti by lhe

AdministralOr under FlFM. SectIon 2(gg). ofFIFRA. 7 U.S.c. § I 36(gg). SlatU thaI "to

distribute or sell" means to distribute. sell. offer for sale, hold for distribUlion. hold for sale. hold

for shIpment, ship. deliver for shlpmenl. release for shipment, or re\:elye and (having so received)

deltver or oller 10 deliver.

5, Section 2(u) ofFlFRA, 7 U.Sc. §136(u), states that !be lerm "pesticide" m~ans any

sull$tan« or mixture of sumlanCd intended fOl' ~mtlng. destroying,. repelling. or mlllpung

Illy pc':IL Sectton 2(1) ofFlfRA, 7 U.sC. §136(1). states thaI !be term "pest" JlIQJIS (I) Illy

U\SCCt. rodntt, nematode, fungus...ud, 01' (2) Illy ocbn- form of~lN-1or ~tlC plant or

Immallife or ";ros, bacteria, or 0Iber ITIICTO-Of1IItISm (ex~ >~. bxlena. 01' Olher mIcro

orpmsms on or in living man or 0theT Ii> ltlllll,mals) which lhc AdmmlStrllOl' 6celare'S 10 be I

pest undet- FlfRA sectK>n 2~c)(I). The tmn "fungtl5" tnCIll5 any non-chlorophyll-beanng

lhalloph~"IC(thai is. any non--ehIOlUpltyil-bcanng plant ofa 10"'er order than rrlCl$SC$ and

h,erv.'orts). IS for example. nm, smut, mtlde.. , mold, yeast. and bacteria, except those on &r In

hqng man orolher animals and thOlle on &r in proe.....ed food. ~"erages. or pharmaceuticals. 7
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U.S.C. §136(k).

6. Deodorizers, bleaches. and cleaning agents arc products or anicles that are not

considered to be pesticides unless a pesticIdal claim is made on their labeling or in connection

with their sale and distribution. See 40 C.F.R. §152.10

7, Pesticides are required to have the statement "It is a violation of Federal law to use this

product in a manner inconsistent with its labeling." immediately below the statement of use

classification, See 40 C.F,R. § 156.IO(i}(2}(ii).

C. CD.'JPl.A!NAi\TS ALLEGATIONS

8. At thc times relevanr ro this CArO, Respondent contracted with a third party to

manufacture and label Safeway Hcavy Duty Liquid Toilet Bowl Cleancr and Rcspondent was

distributing and selling Safcway Heavy Duty Liquid Toiler Bowl Cleaner

9. Ar the times relevant to this CAPO, the labeling of Safcway Heavy Duty Liquid Toilet

Bowl Cleancr contained pesticidal claims. This cleaning agent was a product that would nor be

considered to be a pesticide ~uiring registration unless a pesticidal claim were madc on its

labeling or in connection with its sale and distribution. Safeway switched suppliers and at that

time removed pestIcidal claJlos from the front labeL Ilowcver,thc back label ofrhe Safeway

Heavy Duty Liquid Toilct Bowl Cleaner product still included the statements "Directions for

Household Use: Jr is a vlolarion of Federal Law to use this product in a manner inconsistent with

its label ""To Disinfect: Remove water from bowl. Cover bowl surface with cleaner, let srand

for at leasr 10 minutes, brush thoroughly and flush. Do not use or place on toilet lids, sinks,

.'anities, bathtubs. countenops, etc....For use in homes, schools, hospitals."

10. Safeway Heavy Duty Liquid TOIlet Bowl Cleaner is a "pesticide" as defined by

Section 2(u) ofFlFRA, 7 U.S.c. § 136(u). Safeway Heavy Duty Liquid TOIlet Bowl Cleaner is

not a rcgistered pesticide. In 2005, Respondent distribured or sold Safeway Ilcavy Duty Liquid

In,...: S~f''''''J' Inc.. pug' J



ToilC1 Bowl CleancT. as the leon ""10 distnbute or sell~ is defmed m Se<.:tion 2(gg) ofFlFRA. 7

U.s.c. § 136(gg). 10 nnous penons. In 2005. Respondent distribuled or ""ld Safe...-.y BuY)'

Duly liquId ToilC1 Bowl Cleaner from 258 Slores ill Ha"'";lll and Callforma. Respondenl' IOlaled

S«t1Oll l2(a)(I)(A)ofFlFRA. 7 U.S C. § 136J{a)(I)(A). b). distributmg or selima M IwqnMrcd

pestiCide

II Safev..ayo...m The Vons Companlt'$, iDe. On Septrrnbc:r 19.2006. at lhe VODS ill

Gro,·t"I" Beach. California. Respondent ... as offenng for sale Safe...-ay LIlfUId CIe&ll>t"l" "'11b

Bleach WIlli the pesticidal claim ·~mo,es.._mold, mlldew__.- Safev.llY Liquid Cleanser ....'lII

Bleach is a "pestieide" as defined by Secllon 2(u) ofFIFRA. 7 V.S.c. ~ 136(u). Safev.·ay LiqUid

Cleanser ... ith Bleach is llOl a '-"SiSlercd pesticide. On Seplember 19. 2006. Respondent

dlstnbuted or SQld or distribuled Safcw~y liquid Cleanser with Ble.,h. as the tCTTTI "to dl~lribute

or sell" is defined In Section 2(88) ofFIFRA, 7 U,S.c. § 136(8g). Respondent violated section

12(a)( 1)(A) of FIFRA, 7 U,S.c. § 1J6j\a)( l )(A). by distributing Or sellmg an unregiStered

pesllcldc.

p. RESro,'pt:;q'S A[)\llSSIO:"'S

12. In acco.-dan.cr ...,lh 4() C.F.R. § 2218(b)(2). and for the purpose oflllis pnx:ecdmg.

Respondent (i) admits thaI EPA b.uJunsdICtIOll O"er the subJCCl mailer oflhis CAFO and o"er

Respolldent; (ii) .eilher admits .or detllc:s the specifIC factual all~uons oonllJncd m Seclion

I.C, Oflhls CAFO; (iii) consents to any and all oondJlJODS specified in thiS CAFO. (iv) agrees to

pay. and oonSClIIS to the assessmenl of. the (wil admJDistrati"e penalty under Se<.:lIon I.E of this

CAFO; (,.) wan'cs anynght 10 <:QIltesl the allegallons conwned in S«t1Ol11.C. oflhls CAFO;

and ("1) ...·an·es the right to appeal the proposnI final on:Ic:Tcomained In th,s CAFO

Eo eJYI!. AI);\Ui'ISTKAT!\'E PENAlJY

lJ. Respondenl consents 10 lhe assessmenl ofa penalty In the amoonl of SIX



IlU:-.OREO SEVEVTY FIVE TIIOUSAl'lO OOLLARS (S675,OOO) as fil1.lll

KltlnrlC1lt lUWi complete SlllisfllC1lon oflM ci,·il claims against ResjlOlJ<knt ansmg from t~ faets

alleged 1tI Section I.e. of the CAFO lUWi under the Act. as allegm in Section I,C. of tile CAFO,

14 Respondmt shalll""ythe~ pmallY no Lat... than thlny (30) days from the

dfeeme date ofthtJ; CAfO.

15 1k Civil penallY ~ll be' paid byeenlfied or cashIer's cbcck..l""yable to "Treasurer,

Untted States ofAmerica.~and smt b)' centfied mail. mum m:elpl ~ted, to

U.S. Enm"Onmental Proteellon Agency
Region 9
P.O. Box 371099M
l'm.burgh. Pennsylvania 15251

The ched should note the case title and docket number. and a transmiualletter. mdicating

Respondent's name. and this case docket number, must accompany Ihe paymenl, When payment

is mailed to the above address. Respondent shall send a copy of the check and tnlnSllllltalleller

to:

a) ReglOrlal Heanng Clerll:
Office of ReJ!.lonal Counsel (ORC-I)
U.S. Enm"Onmcntal Protection Agency. Region 9
75 Ha... thortK Stlft1
San FtanCIsco. Cahfomla 94105

b) Bl1l1.coc
Pesticides Pn>gnm
CommWUIlCS and Ecot)'Slam Di,isim (CED-5)
U.S. EnvilViUllc:ntal f'rota;tl(lll Agency. Region 9
75 Ha...'tborne SUftI
San Ftm>iKO. California 94105

16. In the e->·ent that Rcspoondenl fatls to fillY the ClVlI-m,inistnlll\'e penalty assessed

above by its due date. Rcspoondent sllall pII)' 10 Complainant an additional stipulated penalty In

the amount of FIVE HU;'\"OREO [){)I.I.,\RS ($500) for each day that paYfllrnt IS lile Upon

Complainant's wriucn demand. payment shall immediately become due and payable.



17. Rcspondent's failure 10 pay in full the civil adminislralive penalty by ils duc dalC also

may lead to any or all of the following aclions:

a. The dcbl being rcfermllo a credil rtpOrting agency. a collection agency. Or 10

lhc Departmcnl of Justice for filing of a coll""tion action in Ihe approprialC United Stales Districl

Court, 40 CF,R. §§ 13.13. 13.14. and 13,33. In any such colleclion action. the validity. amOUn!.

and appropriateness ofIhe assessed penalty and of this CAfO shall not Ix subj""t 10 review.

b. Thc dcbl being collecled by administr31i,-c offsct (ic.• Ihc wilhholding of

moncy payable by Ihc United States 10. or held by the Uniled StalCS for, a person 10 salisfy Ihc

dcbllhe person owes Ihe Governmem). which includes. but is nOllimited 10. refelTllllo lhe

Inlernal Revenue Service for offSCi againsl Incomc tax refunds. 40 CF.R. Pan 13. Subpans C

and H.

c, El'A may (i) suspend or rcvokc Respondcnt's licenses Or other privileges; (ii)

suspend or disqualify Resp'mdem from doing business wnh EPA or engaging in programs EPA

sponsors Or funds; (i,i) con~en the method ofpaymem under a granl or conlraet from an

advanced payment 10 a reimbursemenl method; or (iv) revokc a grantee' s Or contraclor' s ICller-

of--eredit. 40CF.R. §§ 13.17.

f, ct:RIlfJCATlON Of CQ;\lPUANCE

18. In ex""uting Ihis CAFO. Respondenl certifies lhal (I) il is no longer distributing Or

selling Safeway Hea"y Duly Liquid Toilel Bowl Cleaner wilh pesticidal claims. (2) it is no

longer distribuling Or selling Safeway Liquid Clcanser wilh Bleach "'jth peslicidal claims. and

(3) 11 has complied with all other FIFRA l"«juircrnents al all facilities under ils comroL

G. REn;XrJON OF RIGHTS,BINDING Hn::cr, ETC.

19. Issuance of this CAFO does nOl conStilute a wa,ver by EPA of its right to enforce lhe

lerms of lhis CAFD or to seek olhcr ci vii or criminal relief for violations, if any. of any provision
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of federal law not specifically seuled by this Con...."t Agreement. Nothing in this CAFO shall

relieve Respondent of its duty to comply with all applicable provisions of the Act and other

Federal, state or local laws Or statutes,

20, The provisions of this CArO shall be binding on Respondent and on Respondent's

officers, directors, employees, agents, servants, authorized representatives, successors. and

aSSIgns.

21, Except as set forth in Paragraph 17 above, each party shall bear its own costs. fees.

and disbursements in thIS action.

22, For the purposes ofsllue and federal income taxation, R...spondent shall not claim a

deduction for any civil penalty payment made pursuant to this CAFO.

23. This Consent Agreement constitutes the c:ntire agreement between the Respondent

and EPA. This Consent Agreement and Final Order is for the purpose of fully and finally settling

the civil claims against Respondent arising from the facts alleged in section I.C of this CAFO,

Full payment Oflhe civil penalty and any applicable interest charges or late fees or penalties as

sel forth in this Consent Agreement and the Final Order sball constilute full settlement and

satisfaction of civil penalty liabil ity against Respondent for the violations alleged m Section I.C.

ufthis CAFO.

24. In accordance wilh 40 CF.R. §§ 22. I8(bX3) and 22.31(b), Ihc err~'Ctive date oflhts

CAFO shall be the date on whieh the accompanying Fmal Order, having been signed by the

Regional JudICIal Officer. is filed

25. The undersigned representatives of each party 10 this Consent Agreement certify that

each is duly aUlhorized by the party whom he or she represents to enter into the temlS and hind
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that party 10 it.

SAfEWAY INC.:

Dat~BY:
VALERIE D. LVIS
Assistant Vice President
Assistant Secretary
S.fewJy Inc.

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY:

~'" at,; f2ENRIQU MANZAN
Director. Communities and Ecosystems Division
U.S. Em'ironment.1 Protection Agency,
Region IX



II. FINAl, QRnER

IT IS HEREBY ORDERED Ihal this Consent Agreement and Final Order be entered and

that Respondent shall pay a civil administrative penally in the amount of SIX HUNDRED

SEVENTY FlYE: THOUSAND DOLLARS ($675.000), in accordance wilh the tern,. ,et fonh

in the Con,ent Agreement. This Final Order, OnCe signed, shall be effective immediately upon 11

being fded with Ihe Regional Hearing Clerk.

Dale: 1: ,. OJ
> n Jawgicl

Regional Judicial Officer
U.S. EPA, Region IX



CERTIFICAnON I CERTIFICAIE OF SERVICE

I hereby certify that the original of the foregoing Consent Agreement and Final Order,
Docket No FIF~-2007-M/~ has been filed with the Region 9 Hearing Clerk and that a
copy was sent certified mail (7001 03200002454 I 2155), return receipt requested, to:

Ms. Valerie D. Le ....is. Esq.
Assistant Vice President & Assistant Secretary
Safeway, Inc.
5918 Stoncridge Mall Road
Pleasanton. CA 94588

1- J- 01
DATE DanieHc Carr

Regional Hearing Clerk
U.S. Environmental Protection Agency
75 Ha....1home Street
San Francisco, CA 94105


