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DECLARATION OF PAUL M. SACKER IN SUPPORT OF ASSESSING
THE PENALTY SOUGHT AGAINST RESPONDENTS IN EACH OF
COUNTS 1 THROUGH 16. 18, 19 AND 21 OF THE COMPLAINT

PAUL M. SACKER, for his declaration pursuant to 28 U.S.C. § 1746, hereby states:

1. Tam an environmental engineer with the United States Environmental Protection

Agency (EPA or Agency), Region 2, and I work out of the EPA’s New York City office. I am

assigned to the Division of Environmental Enforcement and Compliance Assistance (DECA).

The Complainant in this pfoceeding is the Director of DECA of EPA, Region 2.

2. I'make this declaration in support of assessing the penalty sought against Respondents

Andrew B. Chase, an individual a’k/a Andy Chase, Chase Services, Inc., Chase Convenience

Stores, Inc., and Chase Commercial Land Development, Inc. (henceforth also collectively
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referred to as “Chase™) as set forth in the Complaint in this proceeding, bearing docket number
RCRA-02-2011-7503, for counts 1 through 16, 18, 19 and 21, i.e. thoée counts for which this
Court, in its June 21, 2012 “Order on Complainant’s Motion for Partial Accelerated Decision,”
granted Corhplainant a judgment of liability with regard to the violations of 40 C.F.R. Part 280
~ requirements governing the operation, maintenance and élosure of underground storage tanks
(hereinafter also referred to as “USTs”) at six retail gasoline stations in NeW York Sfate, as set

forth in each of those counts.

3. I make the statements in this declaration based upon knowledge and information I
have acquired in the course of carrying out my duties and responsibilities at EPA, which include
my having personally inspected two of the six gasolinei stations in issue, my having reviewed fhe
reports prepared Jeffrey Blair (who conducted inspections of all six stations at issue in this
proceeding), inspected the my having reviewed and analyzed the documents filed by
Respondents with.the State of New York, my having prepared and reviewed documents EPA
sent to Mr. Chase that sought informétion and records on USTs owned and/or operated by any of
the respondents, my having reviewed and analyzed documents Mr. Chase sent in response to
EPA’s letters seeking information and documentation, my having helped to prepare (both in
drafting and reviewing) the administrative compléint that commenced this proceeding, and my
having determined (calculated) and reviewed the penalty amount sought for each of the 21

counts of the Complaint.



I. Education and Professional Experience

4. 1hold a Bachelor of Engineering Degree in chemical engineering from the City
College of the City University of New York. At EPA, Region 2,1am é member of the
Underground Storage Tank Team, and I have been involved in UST work for approiimately 15
years. During this time, in addition to my EPA duties and responsibilities that I discussed in my
declaration of February 10, 2012, submitted as part of Complainant’s motion for partial
accelerated decision, I have calculated numerous penalties for UST enforcement actions for both
myself and other members of the UST Team using the EPA’s UST penalty guidelines. I have
been involved in the preparation and enforcement of three administrative cases alleging
violations of the Part 286 UST regulations other than this one, two civil réferrals to the United
States Department of Justice alleging such violations, and hundreds of expedited UST

enforcement cases (field citations).

5. As a senior member of Region 2’s enforcement team, I oftén serve as acting Team
Leader, and in early 2010 I served full time as the Team Leader for 120 days. As part of my
EPA duties and responsibilities, I provide training to less senior employees in understanding and
applying the Part 280 regulations, and I often serve as a guide and informal information expert
on these regulations, the EPA UST penalty guidance, and UST-related questions to other EPA
staff. The EPA has recognized my work in this area, including awarding me a National Notable
Achievement Award in 2008 for my work in promoting and fostering compliance with the Part

280 regulations and a bronze medal for work on a civil case in 2012.



6. I am familiar with the statutory provisions set forth in 42 U.S.C. §§ 6991 - 6991m and
the 'regulations contained in 40 C.F.R. Part 280. This familiarity is essential for me to carry out
my EPA duties and responsibilities as part of the Underground Storage Team, including
conducting inspections, preparing information request letters, reviewing, analyzing and
evaluating responses to such letters, and reviewing inspection reports of UST field inspections
conducted by contractors and others. As part of my EPA work, I regularly consult these
regulations, including when I evaluate whether a given owner’s and/or operator’s undergroﬁnd
storage tank(s) complieé with the requirements for the UST’s operation, maintenance and closure
as set forth in the 40 C.F.R. Part 280 regulations. A working knowledge is also a vital backdrop
to the development and calculation of a penalty amount for an UST violation, and I use my
familiarity with the applicable statutory provisions in developing, calculating and reviewing

penalty amounts sought for UST violations.

7. 1 am familiar with the “U.S. EPA Penalty Guidance For Violations of UST
Regulations OSWER Directive 9610.12 Noverhber 14, 1990 and all supplerﬁents and additions.
This familiarity is essential for me to carry out my EPA duties and responsibilities as part of the
Underground Storage Team, includirfg calculating fair and reasonable penalties in support of
UST enforcement actions (hereinafter, I will refer to _this document as the “UST penalty
guidance”). I regularly consult and rely upon the UST penalty guidance whenever I am tasked to
calculate a penalty amount for an UST violatioﬁ(s), as I did in this proceeding. A copy of the

UST penalty guidance is attached to this declaration as Exhibit A.



8. The purpose of the UST penalty guidance is set forth on page 2, in the section labeled

Chapter 1, “Introduction to UST Penalty Guidance”:

This document provides guidance to [EPA]...Regional Offices on

calculating civil penalties against owner/operators of underground storage tanks

(USTs) who are in violation of the UST technical standards and financial

responsibility regulations. The methodology described in this guidance seeks to

ensure that UST civil penalties, which can be as high as $10,000 [amount

subsequently increased] for each tank for each day of violation, are assessed in a

fair and consistent manner, and that such penalties serve to deter potential

violators and assist in achieving compliance.

9. I have trained and advised other EPA employees in applying the UST Penalty
Guidance in the preparation of UST penalty calculations. Iam also the foremost user within
Region 2 of EPA of the UST Penalty Calculator program that we use to calculate the gravity
component of our UST penalties and am an experienced user of the Enforcement Economic
Model called BEN which calculates the economic benefit component of our penalties. These

will be described with greater specificity below. 1 also train and advise other EPA employees in

the use of these programs.

I1. Authority for Assessing UST Penalties

10. EPA’s authority for seeking and assessing civil penalties for violations of the
substantive UST requirements applicable to owners and operators of underground storage tanks

is set forth in 42 U.S.C. § 6991e. Sub-paragraph “c” provides that EPA may assess a penalty for
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a violation of an UST requirement “which the Administrator determines is reasonable taking into
account the seriousness of the violation and any good faith efforts to comply with the applicable

requirements.”

11. Sub-paragraph “d” of that~ section provides that “[a]ny owner or operator of an
underground storage tank who fails to comply with...any requirement or standard promulgated
by the [EPA] Administrator under [42 U.S.C. §] 6991b...shall be subject to a civil penalty not to
exceed $10,000 for each tank for each day of violation.” 42 U.S.C. § 6991(d)(2)(A). As noted
in paragraph 7 of the Complaint, that amount has been increased to $11,000 for any violation that
occurred between January 30, 1997 and January 12, 2009, and to $16,000 fof any violation that

occurred subsequent to January 12, 2009.

12. Sub-paragraph “e” of that section, 42 U.S.C. § 6991e(e), provides that EPA may, in
determining a penalty for an UST violation under sub-paragraph “d,” additionally take into
account the following two factors: “[t]he compliance history of an [UST] owner or operator,”

and “[a]ny other factor [EPA] considers appropriate.”

13. The statutory factors set forth in 42 U.S.C. § 6991e are incorporated into the UST
penalty guidance, and in Region 2 a penalty developed using the directions set forth in the UST
penalty guidance reflects, and gives due consideration to, the seriousness of a violation(s) and the

owner’s and/or operator’s good faith efforts to comply with applicable UST requirements; in
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addition, the UST penalty guidance includes consideration of a number of other factors,

including the history of compliance by the owner and/or operator.

14. As will be discussed more fully below, the amounts sought for the penalties in those
counts remaining at issue in this proceeding (counts 1 through 16, 18, 19 and 21) are reasonable,
and in the development of each such penalty EPA, Region 2, took into account the seriousness of
the applicable violation and any good faith efforts by Respondents to corhply with the applicable
40 C.F.R. Part 280 regulatory require‘vments. Given that EPA had no prior record regarding
Respondents’ compliance history (i.e. compliance history prior to the violations found by the
Court) and, other than a few relatively inconsequential factors discussed below, EPA is unaware
of other specific factors that are or would be appropriate to consider in making a penalty
determination or that would be relevant in developing and determining an appropriate penalty

amount for the counts in issue.

IIL. Calculating an UST Penalty: Initial Steps

15. When seeking to assess a penalty for an UST violation, I first determine the duration
of a given violation, i.e. how long a violation lasts. As noted above, the statute authorizing EPA
to assess a penalty for UST violatiens allows fer a penalty assessment for each day that a
" violation continues. Ithus must determine, based on the evidence EPA possesses, when fhe
violation(s) began and when the violation(s) ended. The start date can be dependent on a number

of factors depending on the violation alleged and the evidence EPA has obtained. In Region 2,
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we do not go back any further than five years prior to the issuance of the complaint, and, in this
proceeding, that means the relevant earliest date was April 2006. The end date is either the day
the facility is known to have come into compliance or, for coﬁtinuing violations, is set as the last
time we received any information from the facility. The duration of a violation(s) is also
considered in conjunction with application of the “days of noncompliance multiplier,” which is
discussed in Section 3.4 of the UST penalty guidance, and which I will address below along with

other factors that affect these gravity penalty calculations.

16. Once I have the duration of a violation, I calculate the ecoﬁomic benefit component
of the penalty using the Enforcement Economic program called BEN (rather than an alternative
approach allowed under the UST penalty guidance where the economic benefit is initially
estimated to be low). As stated in the UST penalty guidance, “to ensure that the penalty deters
potential violafors, the initial penalty target figure assessed in the complaint must include two

_fundamental components.” Exhibit A, Chapter 2, “Determining The Economic Benefit
Component.” (The two components of a penalty are the econorhic benefit component and the

gravity-based component).

17. The economic benefit component is intended to negate any significant economic gain
or advantage that a violator might realize as a result of failing to comply with an UST regulatory
requirement. As stated in the UST pehalty guidance:

The economic benefit component represents the economic advantage that

a violator has gained by delaying capital and/or non-depreciable costs and by
avoiding operational and maintenance costs associated with compliance. The
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total economic benefit component is based on the benefit from two sources: (1)
avoided costs; and (2) delayed costs. All penalties assessed must include the full

economic benefit unless the benefit is determined to be ‘incidental’ (i.e., less than
$100).

18. While avoided costs represent “the periodic, operation and maintenance expenditures
 that should have been incurred but were not[,]” delayed costs are defined in the UST penalty
guidance as “the expenditures that have been deferred by the violation, but will be incurred to

achieve compliance.”

19. The BEN model is described in Exhibit A, Section 2.1, where it states:

The BEN model, which is accessible by computer from anywhere in the
country, uses a financial analysis technique known as ‘discounting’ to determine
the net present value of economic gains from noncompliance. BEN determines the
economic benefit for an individual violator based on 12 specific factors, or inputs,
including the violator's initial capital investment, nondepreciable expenditures, -
and operation and maintenance costs. For some inputs, such as income tax rate,
annual inflation rate, and discount rate, BEN will provide standard values if the
user does not have actual figures. This use of standard values allows for national
consistency in determining economic benefit.

20. I determine the base parameters such as corporation type, proposed penalty payment
date (I used December 31, 2011 for this case) and create entries for each violation. First I put in
the date when the violation began (or the date when EPA considers the violation began for
purposes of penalty assessment) and the date When the violation ceased or was corrected. Then I
determine whaf costs were avoided or deferred by a respondent in not having complied with the

applicable requirement. These costs include any capital investments, one-time, non-depreciable

expenditures and annually recurring costs; as part of making this determination, I decide what
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date should be used to derive a time-value of the costs. Once all data are in place, I push the
calculate button and the economic benefit figure is provided. Many times the economic benefit
result obtained may be of a value less than the amount of the avoided eXpenditures and costs that
I'input into the BEN model. This reflects a number of factors that the BEN model uses in
determining the economic benefit, including inflation rates and pro-rated time periods. It also

may reflect the fact that an expenditure has been deferred rather than completely avoided.

1V. Calculating an UST Penalty, Generally: The Gravity-Based Component

21. The next step is to determine the gravity-based component of the penalty. As noted
in Exhibit A, Chapter 3, “Determining The Gravity-Based Component,” of the UST penalty
guidance, this component “serves to deter potential violators.” Further, this component is
intended “to ensure that violators are economically disadvantaged relative to owner/operators of
those facilities in compliance, and to penalize current and/or past noncompliance.” Four
elements make up the gravity-based component: a) the matrix value; b) violator-specific
adjustments to the matrix value; ¢) the environmental sensiti\IIity multiplier (ESM); and d) the
days of noncompliance multiplier (DNM). Together, the gravity-based component and the

economic benefit component constitute an initial penalty target figure.

22. The first thing I do in determining an appropriate gravity-based component for an
UST violation is to determine an initial matrix value. Each such value is determined based upon

two factors: a) the extent of deviation and the b) potential for harm. As noted in Section 3.1 of
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the UST penalty guidance, “Determining The Matrix Value,” the extent of deviation represents
an “assessment of the extent to which the violation deviates from the UST statutory or regulatory
requirements.” The potential for harm factor represents an “assessment of the likelihood that the
violation could (or did) result in harm to human health or the environment and/or has (or had) an
adverse effect on the regulatory program.” A determination of each factor for any given UST
violation necessarily involves my having to exercise discretion depending on the full range of
facts and circumstances pertaining to any given violation. I also use the guidance for classifying
violations of different UST regulations found in Appendix A of the UST penalty guidance,

“Matrix Values for Selected Violations of Federal Underground Storage Tank Regulations™).

23. There are three classifications for eaéh of the extent of deviation and the potential for
harm: Minor, Moderate or Major. Each of these criteria represents an axis in a grid, the extent
of deviation being the horizontal axis, the potential for harm serving as the vertical axis. This
grid thus has nine separate boxes (or cells), each one representing the intersection of a specific
classification for extent of deviation and for potential for harm. For example, at the upper left of
the grid is the Major/Major or cell, while at the lower right is the intersection for the
Minor/Minor cell. In total, there are nine potential levels of matrix value, each of which has a
specified monetary value. For example, Major/Major cell indicates has a base value of $1,500.
This means that, where a given UST violation is determined to have both a major extent of
deviation and a major potential for harm, the base value (or the initial determination of the

gravity-based'component) is $1,500.
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24. Each matrix value may be further increased to a higher value based on the period of
time in which a violation occurred. This is done to take account of inflation. As I have
previously noted, for any violation thai occurred during the period of January 30, 1997 and
January 12, 2009, the matrix value is inflated by a factor of 1.2895 (see exhibit number 2 listed
on EPA’s November 2011 initial prehearing exchange; I will subsequently refer to this
prehearing exchange as “EPA-PHE”); for violations that occurred after January 12, 2009, the
matrix values are inflated by factor of 1.4163 (see exhibit numbers 3 and 4 of the EPA-PHE).
These values originate from EPA amendments to the original penalty guidance. The total is
always rounded to the nearest 10. Should a violation period cross these inflation periods, a
proportional rate is used which considers how many days of violation occurréd during each

period.

25. Depending on the specific violation at issue, the initial matrix value may be further
modified depending on additional considerations, i.e. whether the violation is to be assessed on a
per-tank (or how many tanks the piping [lines] are associated with) basis, or whether it is to be
assessed on a per-facility basis. Where appropriate, I multiply the initial matrix value based on
the number of tanks or associated lines. For some violations (e.g., failure to maintain release
detection records) the UST penalty guidance provides that the penalty is to be assessed on a per-
facility basis. This is one area that calls for individualized judgment in assessing a penalty: some
violations may, in conjunction with the guidance, be assessed on either a per tank/line or per

facility.
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26. The UST penalty guidance provides information on whether a penalty should be
assessed on a per-tank or per facility basis. In Section 3.1, it states:

Based on the type of violation...penalties will be assessed on a per-tank
basis if the specific requirement or violation is clearly associated with one tank
(e.g., tank upgrading). If the requirement addresses the entire facility (e.g.,
recordkeeping practices), the penalty will be assessed on a per-facility basis. For

- requirements that address piping, the unit of assessment will depend on whether
the piping is associated with one tank or with more than one tank. Appendix A
indicates the suggested unit of assessment for specific violations.

27. The next step is to determine if any violator-specific adjustments need to be made.
These are addressed in Section 3.2 of the UST penalty guidance, “Violator-Specific
Adjustments.” These adjustments involve the exercise of discretion by enforcement personnel
(such as myself), and invoking them entails an evaluation of the facts and circumstances
sﬁrrounding an UST violation. The UST guidaﬁce states:

In general, adjustments to the matrix value may be made at both the pre-
negotiation and settlement stages of penalty assessment to address the unique
facts of each case and to resolve the case quickly. Prior to settlement negotiations,
enforcement personnel have the discretion to use any relevant information to
adjust the matrix value upwards or downwards. These adjustments are solely at
the discretion of EPA enforcement personnel.

Specifically, to ensure that penalties are assessed in a fair and consistent
‘'manner, and take into account case-specific differences, enforcement personnel
have the option of adjusting the matrix value based on any information known
about the violator's: (1) degree of cooperation or noncooperation; (2) degree of
willfulness or negligence; (3) history of noncompliance; and (4) other unique
factors.

28. The degree of cooperation/non-cooperation can result in raising the gravity-based

penalty component by as much as 50% or lowering it 25%; the degree of willfulness or
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negligence also can result in increasing the amount by 50% or lowering it by 25%. As for a
respondent’s history of non-compliance, the UST penalty guidance indicates oniy an upward
adjustment, of up to 50%. Recognizing‘that some factors defy facile categorization, the guidance
provides for consideration of “other unique factors,” and these may result in an upward

adjustment of up to 50% or a downward adjustment of 25%.

29. The UST penalty guidance discusseé these four considerations in greater detail in the
following sections: Section 3.2.1., degree of cooperation/non-cooperation; Section 3.2.2., degree
of willfulness or negligence; Section 3.3.3., history of non-compliance; and Section 3.2.4., other

. unique factors.

30. The next factor to be considered under the UST penalty guidance is the
Environmental Sensitivity Multiplier (ESM). Essentially, this factor considers whether a facility
holding underground storage tanks that are alleged to be in violation overlies or is situated in an
environmentally sensitive area that may be negatively impacted by a release from such a tank.
This is discussed in Section 3.3 of the UST penalty guidance, “Environmental Sensitivity
Multiplier (ESM)”. This section states, in part:

In addition to the violator-specific adjustments discussed above, enforcement

personnel may make a further adjustment to the matrix value based on potential

site-specific impacts that could be caused by the violation. The environmental

sensitivity multiplier takes into account the adverse environmental effects that the

violation may have had, given the sensitivity of the local area to damage posed by
a potential or actual release. ’
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31. The ESM is distinct from the potential for harm, and its inclusion in the determination
of an appropriate gravity-based penal& component does not represent EPA considering the same
factor twice. The UST guidance explains:

This factor differs from the potential-for-harm factor...which takes into account

the probability that a release or other harmful action would occur because of the

violation. The environmental sensitivity multiplier addressed here looks at the

actual or potential impact that such a release, once it did occur, would have on

the local environment and public health [emphases in original].

32. The appropriate ESM adjustment is a function of the sensitivity of the environment.
There are three classifications of environmental sensitivity: low, moderate or high. A low ESM
is assigned a value of 1; a moderate ESM is assigned a value of 1.5; and a high ESM is assigned
a value of 2.0. Some of the factors considered in attempting to assign an appropriate ESM value
in the making of the gravity-based peﬁalty determination include the amount of petroleum or
other hazardous substances that was released or might be released, the toxicity of the petroleum
or other hazardous substarice in question and the potential hazards created by the release or
potential release from a tank (or a multitude of tanks). To make the determination as to the
appropriate ESM classification, EPA enforcement personnel necessarily must exercise judgment

and discretion, basing any such decision on the attendant facts and circumstances of the

violation.

33. In Region 2, when considering which ESM classification to assign for an UST
violation, the focus is on the location Bf groundwater supplies in relation to the facility. EPA,

Region 2, employs a geographic information system (GIS) mapping program into which the
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address of the facility in question is inputted. This program then generates whether the facility is
situated over or near any dﬁnking water supplies or underground bodies of water. When a
facility is not located over a significant groundwater supply, the ESM is assigned a 1. If the GIS
mapping indicates the facility is located atop a primary aquifer, the assigned ESM is 1.5. This is
because primary aquifers are wlnerabie or fragile water bodies that are or may be used for
drinking water supplies or for irrigation of crops. Releases from USTs that might end up in these
bodies of groundwater can have long-term detrimental effects because contamination with
petroleum products can be toxic to humans, animals, crops; thus the higher ESM is assigned. If
the GIS indicates the facility overlies a New York State Source Water Protection Area, the
assigned ESM is 2. This is because the waters in these areas are within the contribution zone for
a drinking intake and are highly sensitive .and vulnerable to contamination. As noted above, a
release from an UST that contaminates these areas can lead to exposure of the public or the
environment. Contamination of these water bodies are not just potential threats but represent

actual curfent threats, and thus the highest ESM (2) is justified.

34. For this casé, Stations I, V and VI were found via the GIS mapping program nth to
overlie any sensitive area, and an ESM of 1 was accordingly used in the penalty calculations for
violations that occurred at any of these stations. Stations II and III were found to overlie a
primary aquifer and thus an ESM of 1.5 was assigned in the penalty calculations for violations
that occurred at either of theée two stations; the 1.5 ESM designation indicates there ‘is a higher

risk of harm to vulnerable water supplies if a release from an UST occurred at either Station II or
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II. Station IV was found to overlie a New York State Source Water Protection Area, and an
ESM of 2 was thus assigned in the penalty calculations for violations that occurred at this station.
An ESM of 2 is the maximum ESM designation under the UST penalty guidance, and this
elevated ESM represents that there exists thé highest risk of contamination to public drinking

water supplies if a release from an underground storage tank were to have occurred at Station IV.

35. The ﬁnal step in developing the gravity-based component of an UST penalty is to
determine the Days of Noncompliance Multiplier (DNM). This factor reflects the length (i.e. the
number of days) of the violator’s non-compliance with the applicable statutory or regulatory
requirement. As stated in the UST penalty guidance, Exhibit A, in Section 3.4, “Days Of
Noncompliance Multiplier,” “The final adjustment that may be made to the matrix value takes

into account the number of days of noncompliance.”

36. Section 3.4 provides a table used to reflect different durations of a violation and to
determine the extent of the DNM adjustment. The DNM is assigned a value of 1 for violations
that last up to the first 90 days; a valug} 6f 1.5 for the next 90 days; a value of 2.0 for days 181
through 270; and for days 271 throug'}; 365, a value of 2.5. Beyond 365 days (a calendar year),
each additional period of up to six months increases the DNM value by 0.5. For example, for a
violation lasting two years, the DNM would be 3.5. Where a violation occurs more than once
(for example, where a respondent failed to comply for one year, then complied §vith the

applicable requirement, and then failed anew to comply with the same requirement), for the latter
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(new) violation, I start the clock back at zero for the second occurrence, and develop a separate

DNM for each occurrence.

37. Once these factors are all determined, as per the UST penalty guidance, “[t]he DNM
is then multiplied by the adjusted matrix value and environmental sensitivity multiplier to obtain
the gravity-based component of the penalty....” At that point, the guidance then notes that “[t]he
economic benefit component is added to the gravity-based component to form the initial penalty
target figure to be assessed in the complaint.” As required by the governing statute and as noted
in the UST penalty guidance, the initial penalty target cannot exceed the statutory limit (as

amended) for each underground storage tank for each day of violation. 42 U.S.C. § 6991e(d)(2).

38. .At EPA, Region 2, once all of these factors have been individually determined, the
calculation set forth in the guidance (the adjusted matrix value multiplied by the ESM multiplied
by the DNM, with the economic benefit component added to that figure) is made usiﬁg a
computer program ih order to arrive at an initial penalty target figure. I input the numbers into a
computer program and the program generates the initial target penalty figure. The computer
program adheres to the steps set forth in the UST guidance, and the program is set up to generate
(print out) a spreadsheet which shows all the steps of developing the peﬁalty. These spreadsheets
were appended to EPA’s prehearing exchange and will be discussed below in the context of the

individual counts in this case.
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39. The above paragraphs (s 14 through 33, 35 through 38) illustrate how I develop a
penalty amount listed in a complaint alleging an UST violation, either of a statutory or regulatory
(40 C.F.R. Part 280) requirement. I followed these procedures in developing the penalty amount
for each count of the Complaint in this proceeding, including those counts that remain in issue in

this matter and for which EPA now seeks to obtain a judgment (counts 1 through 16, 18, 19 and

21).

40. I will briefly discuss each of these counts below but, in order not to be repetitious, I
will not go into the detail already set forth above. I did, however, follow the steps set forth
above in developing the initial penalty target figure (i.e. the amount listed in each count of the

Complaint issued in this proceeding) for each of the counts remaining in contention.

41. For all my pénalty calculations for the UST violations this Court found, I have relied
upon the UST penalty guidance to ensure that the statutory requirements — that a penalty for an
UST violation be reasonable when measured against the seriousness of that violation and the
violator’s good faith to comply with the applicable statutory or regulatory requirement — have
been met and satisﬁed. The UST penalty guidance is not an end in itself, but a means to provide
both guidance to ensure compliance with the statutorily mandated conditions and attempt to
ensure that UST penalty calculations are appropriate and fair and, to the extent warranted by

circumstances, consistent, and the factors it lists as guidance in developing a penalty amount for
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UST violations reflect those factors EPA is required to consider for UST violations (42 U.S.C. §

6991e(c)) and those factors EPA may consider (42 U.S.C. § 6991¢(e)).

V. Development of the Penalty: The Amounts at Issue

42. The penalty amounts that remain at issue and which are in dispute pertain to counts 1
through 16, 18, 19 and 21. For each of these couhts I have followed the steps detailed above in
the development of the penalty sought; I have used the UST penalty guidance to assist me in
making the determination for a fair, rational and appropriate penalty for each of the counts in
issue in this matter. Ihave used the guidance to ensure that each of the relevant penalties is
consistent with and complies wifh the statutory mandate that penalties for UST violations be
reasonable when measured against the seriéusness of the violation and any good faith efforts to

comply with the applicable UST requirements.

43. As will be explained in greater detail below, I believe now, as I believed when I first
developed the penalties, that the ainouﬁt sought for each count meets the statutory provisio.n that
each such penalty be “reasonable taking into account the seriousness of the violation and any
good faith efforts to comply with the applicable requirements.” I believe now, as I'believed
when I developed these penalties, that the amounts sought for the respective violations were both
reasonable and appropriate when measured against all the facts and circumstances and ir; light of

the particular purposes and objectives underlying the respective regulatory requirements
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Respondents violated. I will discuss and detail the specifics below, for each count (or groupings

of similar/related counts).

44. So as not to be unduly repetitious, I will not address the counts of the complaint that
remain in contention in the order in which they appear in the complaint, but in a way in which I
can simultaneously address similar violations that existed at multiple service stations so that
those facts and circumstances that existed or occurred at more than one service station can be
simultaneously discussed. For examﬁle, the failure to conduct the annual automatic line leak
detector violation occurred at each of the six service stations, and these will be addressed

together.

A. Failure to Conduct Annual Test of the Operation of the

Automatic Line Leak Detector (Counts 2, 8, 10, 13, 15, and 18)

45. As this Court found, Respondents (either Mr. Chase individually or Mr. Chase
together with bne of the corporate respondents) failed to conduct annual testing of the operation
of the automatic line leak detector (also subsequently referred to as the “ALLD”) associated with
underground. piping (i.e. such piping is equipped with an ALLD) that is connected to
underground storage tanks. In accordance with 40 C.F.R. 280.41(b)(1)(i), underground storage

tanks with pressurized piping (delivery systems) must be equipped with automatic line leak
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detectors, and these ALLDs must be tested annually in accordance with 40 C.F.R. 280.44(a).

This violation occurred at each of the six service stations in this proceeding.

46. In accordance with the guidance in the UST penalty guidance, Subpart D (“Release
Detection”) of Appendix A, “Matrix Values for Selected Violations of Federal Underground
Storage Tank Regulations,” in Exhibit A, a violation of 40 C.F.R. § 280.44(a) a failure to
conduct these tests as required by the regulations is classified as constituting a “Major” Extent of
Deviation from the applicable requirements and a “Major” Potential for Harm. As a
consequence of these classiﬁcations, the matrix value was initially set at $1,500. For any
violation that occurred duﬁng the period March 15, 2004 through January 12, 2009, that value
has been increased, to account for inflation, to $1,930. After January 12, 2009, it has been again
increased, again to account for inflation, to $2;120 (Exhibit 4 to EPA-PHE; while the document
misprinted the figure as $2,130, it should properly read “$2,120”). Further, any violation of this
provision is assessed on a per line basis (i.e. a separate assessment is calculated for each of the

pipes that had been equipped with an ALLD).

47. For each of the six counts of the complaint citing this violation, I determined the start
date of the violation in the following manner. Where Respondents provided no evidence of an
ALLD test has ever having occurred, I check the records (principally the PBS applications,

which I discussed in my February 2012 declaration in support of EPA’s motion for accelerated
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decision on liability, paragraphs 18 through 44) to determine when an underground storage

tank(s) had been installed. -

48. If a tank had been installed prior to December 22, 1988, the tank was part of what is
defined under 40 C.F.R. § 280.12 as an “existing tank system, “and its piping was required to
have been equipped with an ALLD by no later than December 22, 1998; accordingly, I used this
date as the benchmark date to assume installation of an ALLD. For any such tank, the first
annual test was consequéntly required to have occurred within one year, i.e. by no later than
December 22, 1999, and a follow-up test was then required by the end of each ensuing calendar
year (by December 22, 2000, December 22, 2001, etc.). For purposes of determining the
duration of the violation, I looked back no more than five years, so for USTs that were part of an
existing tank system the earliest date I used for the start of a violation was December 22, 2006,

which date is the closest test date to five years prior to issuance of the complaint.

49. For tanks installed after December 22, 1988 (and which would therefore be part of
what is defined as a “new tank system” under 40 C.F.R. § 280.12), pressurized piping attached to
such a‘tank was required to be equipped with an automatic line leak detector upon installation of
the tank; accordingly, I assumed that the actual installation date of the tank was the date of the
installation of the ALLD. Accordingly, the first annual test of the operation of the ALLD on
such piping had to occur within, and no later than, one year after the installation date, with each

subsequent test required to be conducted within one calendar year thereafter. For example, if a
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tank had been installed on April 1, 2002, the first test of the operation of the associated ALLD
had to occur by April 1, 2003. For tanks with an installation date after December 22, 1998, 1
began calculating the period of violation using the first ALLD test due date that fell after April 1,

2006, which date was five years prior to the issuance of the Complaint.

50. Where I have evidence that an ALLD test had not been performed within a calendar
year period following an earlier test, I use as the start date for purposes of determining the
duration of this subsequent failure (and thus for detérmining an appropriate penalty) the date that
is one calendar year from the date of the prior test. To illustrate this with a hypothetical
example: assume that an annual testing of the operation of the automatic line leak detector
occurred (whether timely or belatedly is irrelevant for illustrating this concept) on July 1, 2007.
Thus, the next such annual test must have occurred by, and no later than, July 1, 2008. If we
assume that the next test, however, was not conducted by July 1, 2008 but instead on December
1, 2008, then for this failure, I calculate that the period of violation commenced on July 1, 2008.
| (See the discussion below concerning count 2, where two separate failures to conduct the annual

ALLD testing occurred).

51. In order to determine the economic benefit resulting from a failure to conduct a
timely ALLD test, I used an annually recurring cost of $150 for each line test, and I input this
figure for each line test into the BEN model. This is the estimated cost for a standard annual

ALLD test based on my understanding of prevailing rates — the amount Respondents would
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have to spend each year, per line, to test the ALLDs. This was the cost Respondents avoided
and/or deferred. Capital investments or one-time, non-depreciable expenditures are not

applicable in this calculation, and a value of zero for each was input into the BEN model.

- 52.Twill now address in the following paragraphs how I calculated the penalty for each
separate failure of Respondents to have conducted the annual test of the operation of the
automatic line leak detectors. I will discuss the various factors that went into the calculation for

each of these six violations (counts 2, 8, 10, 13, 15 and 18).

1. Count 2 — Station I

53. This count involves two separate failures to conduct the required annual testing of the
operation of the automatic line leak detector for two pressurized pipes (pipes are also referred to
as “lines”) on the dual-compartmentalized tank (in essence two tanks, one identified with
number 006A and the other with number 006B), at Station I (referred to in EPA’s papers as

Service Station I). These tanks contained gasoline.

54. Count 2 involves two separate occurrences of violations, one for an initial failure of
Respondent Andrew Chase to conduct an annual ALLD test for the period beginning May 1,

2006 (I chose this date as the initial start date because these tanks had been installed on May 1,
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1999, and thus an annual ALLD test had to be conducted by May 1* of each of the following

years) and ending when such a test was finally conducted on April 22, 2009; the second

occurrence of this violation occurred during the time period between April 22, 2010 (the next
“due date for the ALLD test since a test had been conducted April 22, 2009) and September 7,

2010 (the date the next ALLD test had been conducted).

55. For the first occurrence of the violation (i.e. the May 1, 2006 through April 22, 2009
period), the economic benefit was calculated as $741. For the gravity-based component, there
were 1,088 days of noncbmpliance, and, as a consequence, I determined, in accordance with
Section 3.4 of the UST penalty guidance, the DNM to be 4.5. Because most of the period of
violation occurred before J anuary 12, 2009, the penalty calculation program set the revised
matrix yalue of $1,930 for the entire period. As I had no evidence that would have warranted
violator-specific adjustments, no such adjustments were made to the matrix value. I applied an
ESM of 1 (which did not alter the calculation). See the discussion in paragraphs 33 and 34,
above. The resulting gravity-based component for Mr. Chase’s failure to have conducted an
annual test of the operation of the ALLD during this May 1, 2006 to April 2009 period became
$17,370, which, when added to the economic benefit amount, resulted in a total penalty for this

specific period of $18,111.

56. For the second occurrence of this violation (i.e. occurring during the period between

April 22, 2010 and September 7, 2010), the economic benefit was calculated as $75. For the
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gravity-based component, because there were 139 days of non-compliance, I determined the
DNM to be 1.5; as with the earlier occurrence, no violator-specific adjustments to the matrix
value were rﬁade; and the assigned ESM was 1. The penalty computation model that I used set
the inflated matrix value of $2,120 for the whole period as the violation occurred éntirely after
January 12, 2009. The resulting gravity-based component became $6,360, to which the
economic benefit component was added, resulting in a total penalty for the latter violation of

$6,435.

57. Adding the penalty amount detérmined for the earlier and later occurrences, I derived
the total penalty for count 2 to be $24,546. I refer the Court to Complainant’s Initial Prehearing
Exchange, dated November 11, 2011 (I will subsequently refer to this document as “EPA’s
PHE,” exhibit 32, the EPA Penalty Computation Worksheet, together with the economic benefit

component (derived from EPA’s Economic Benefit program, a’k/a “BEN analysis™) for count 2.

2. Count 8 — Station 11

58. This count involves violations involving separate underground storage tanks at
Station 11 during the period between September 1, 2006 and April 6, 2009: Respondents (Mr.
Chase and Chase Convenience Store, Inc.) failed to conduct an annual ALLD test for the two
pressurized lines on the compartmentalized gasoline tank (identified as tank number 001 A and

tank number 001B) and the pressurized line for the diesel fuel tank (identified as tank number
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002). The beginning of this time period, September 1, 2006, is based upon the installation of
these tanks and their three pressurized lines (September 1, 1998; thus annual tests were required
every year by, and no later than, September 1*); the end pbint corresponds to the time that ALLD

testing for these lines occurred (April 6, 2009).

59. The economic benefit was calculated as $970. For the gravity-based component,
there were 949 days of noncompliance, and, asa consequence, I determined, in accordance with
Sectiqn 3.4 of the UST penalty guidance, the DNM to be 4.5. For the period of September 1,
2006 through January 12, 2009, the equivalent of a DNM of 4.0, the penalty computation model
I used set.the matrix value at $1,930. For the last DNM increment of 0.5, which occurred after
January 12, 2009, the penalty computation model assessed the matrix value at. $2,120. As with
count 2, as I did not have evidence warranting violator-specific adjustments, no such adjustments
were rﬁade to the matrix value. I applied an ESM of 1.5 (as I described above in paragraphs 33
and 34). The resulting gravity-based component for the failure to have conducted annual testing

of the operation of the ALLD during this September 2006 to April 2009 period became $39,520.

60. When this $39,520 figure is added to the economic benefit component, the resulting
penalty for these ALLD violations in count 8 became $40,480. I refer the Court to EPA’s PHE,
exhibit 38, the EPA Penalty Computation Worksheet, together with the economic benefit

component (derived from EPA’s Economic Benefit program, a/k/a “BEN analysis”) for count 8.
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3. Count 10 — Station III

61. This count involves violations at Station III during the period between November 1,
2006 and April 6, 2009: Respondent Andrew B. Chase failed to conduct an annual ALLD test
for the two pressurized lines connected to the gasoline tanks identified as tank number 001 and
tank number 002. As these two tanks and their associated pressurized lines had been installed on
November 1, 1995, I selected November 1, 2006 as the start date, and the end date was the date.

of the April 6,2009 ALLD test.

62. The economic benefit was calculated as $604. For the gravity-based component,
there were 888 days of noncompliance, and, as a consequence, | deferrnined, in accordance with
Section 3.4 of the UST penalty guidance, the DNM to be 4. As most of this period came before
January 12, 2009, the penalty computation model I used set the matrix value at $1,920 for the
whole period. As with the prior counts, since I did not have evidencé warranting violator-
specific adjustments, no such adjustments were made to the matrix value. I assessed an ESM of
1.5 (paragraphs 33 and 34, above). The resulting gravity-based component for the failure to have
cénducted annual testing of the operation of the ALLD during this November 2006 to April 2009

period was $23,160.

63. Putting together the gravity-based figure of $23,160 with the economic benefit

amount of $604 yields a penalty for the count 10 violations of $23,764. 1 refer the Court to
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EPA’s PHE, exhibit 40, the EPA Penalty Computation Worksheet, together with the economic
benefit component (derived from EPA’s Economic Benefit program, a/k/a “BEN analysis”) for

count 10.

4. Count 13 — Station IV

64. This count involves two separate occurrences of violations at Station IV.
Respondents (Mr. Chase and Chase Services, Inc.) failed to conduct an annual test of the
operation of the automatic line leak detectors as follows: a) for the period between April 1, 2006
and April 6, 2009, for the pressurized line connected to the diesel tank (identified as tank 001A),
and b) fqr the period between June 1, 2006 and April 6, 2009, for two pressurized lines
connected to the dual-compartmentalized gasoline tank system (identified as tank number 003A
ahd tank number 003B). For the diesel tank, I used the April 1, 2006 dat_e as the start date of one
violation, as the tank and its associated pressurized line had been installed on April 1, 1992; for
the gasbline tanks, I used the June 1, 2006 date as the start of the violation, since the tanks and

their associated pressurized piping had been installed on June 1, 2003.

65. For the pressurized lines (pipes) associated with the diesel tank: The economic
benefit was calculated as $376. For the gravity-based component, there were 1,102 days of
noncompliance, and, as a consequence, I determined, in accordance with Section 3.4 of the UST.

penalty guidance, the DNM to be 5. For the period between April 1, 2006 and January 12, 2009,
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the equivalent of a DNM bf 4.5, the penalty computation model I used set the matrix value at
$1,930. For the last DNM increment of 0.5, which was the period after January 12, 2009, the
penalty computation model assessed the matrix value at $2,120. Again, as with the prior counts,
since I did not have evidence warranting violator-specific adjustments, no such adjustments were
made to the matrix value. I assessed an ESM of 2 (paragraphs 33 and 34, above). The resulting
gravity-based component for the failure to have conducted annual testing of the operation of the
ALLD during the April 1, 2006 to April 2009 period was $19,490. Putting together the gravity-
based figure of $19,490 with the economic benefit amount of $376 yields a penalty for this partb

of count 13 of $19,866.

66. For the pressurized piping associated with the gasoline tanks: The economic benefit
was calculated as $710. For the gravity-based component, there were 1,041 days of
noncompliance (fewer than the diesel line because these lines were installed several months
later), and, as a consequence of that length of time, 1 determined, in accordance with the Section
3.4 of the UST penalty guidance, the DNM to be 4. The penalty computation model I used set
the matrix value at $1,930 for the entire period. Again, as with thé prior counts, since I did not
have evidence warranting violator-specific adjustments, no such adjustments were made to the
matrix value. I assessed an ESM of 2 (paragraphs 33 and 34, above). The resulting gravity-
based component for the failure to have conducted annual tésting of the operation of the ALLD

during the June 1, 2006 to April 2009 period was $34,740. Putting together the gravity-based
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figure of $34,740 with the economic benefit amount of $710 yields a penalty for this part of

count 13 of $35,450.

67. I then added the numbers for each separate occurrence ($19,866 and $35,450), and
this yielded a total penalty for count 13 of $55,316. I refer the Court to EPA’s PHE, exhibit 43,
the EPA Penalty Computation Worksheet, together with the economic benefit component

(derived from EPA’s Economic Benefit program, a/k/a “BEN analysis”) for count 13.

5. Count 15 — Station V

68. This count concerns violations at Station V occurring during the time period between
November 1, 2006 and April 6, 2009. tRespondents (Mr. Chase and Chase Commefcial Land
Development, Inc.) failed to conduct an annual test of the operation of the automatic line leak
detectors as follows: a) for the two pressurized lines for the dual-compartment gasoline tanks
(tank number 001A and tank number 001B), and b) for the pressurized pipe connected to the
diesel tank (tank number 002A). Thus there were three separate violations, pertaining to three
separate lines connected to USTs. I chose as the start date November 1, 2006 because these
tanks and their connected piping had been installed on November 1, 2001, and thus an annual
test of the operation of the ALLD for each line was required by November 1* of each following

year. As with the other counts inVolving ALLD violations, the end date represents the date for
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which Respondents provided me with a record indicating when an ALLD test had been

conducted on particular lines.

69. The economic benefit was calculated as $906. For the gfavity-based component,
there were 888 days of noncompliance, and, as a consequence, I determined, in accordancé with
Section 3.4 of the UST penalty guidance, the DNM to be 4. The penalty computation model I
used set the matrix value of $1,930 for the entire period. As with the prior counts, since I did not
have evidence warranting violator-specific adjustments, no such adjustments were made to the
matrix value. I assessed an ESM of 1. The resulting gravity-based component for the failure to
have conducted annual testing of the operation of the ALLD during this November 2006 to April

2009 period was $23,160.

70. Putting together the gravity-based figure of $23,160 with the economic benefit
amount of $906 yields a penalty for the count 15 violations of $24,066. 1 refer the Coprt to
EPA’s PHE, exhibit 45, the EPA Penalty Computation Worksheet, together with the economic
benefit component (derived from EPA’s Economic Benefit program, a’k/a “BEN analysis”) for

count 15.
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6. Count 18 — Station VI

71. This count involQes violations that occurred at Station VI between December 31,

R 2008 and September 7, 2010. Respondent Andrew B. Chase failed to conduct an annual test of
the operation of the ALLD for the two pressurized lines for the dual-compartment gasoline tanks
(identified as tank number 3A and tank number 3B) and the pressurized pipe connected to the
diesel tank (identified as tank number 1). Thus this count entails overall violations pertaining to
three separate lines. I chose December 31, 2008 as the start date, and an end date of September

- 7,2010. December 31, 2008 was the initial start date used, as the tanks and their three associated
pressurized lines were installed on December 31, 2007; the end date represents, as with the other
violations, the date listed on evidence Respondents provided to EPA indicating when such

annual ALLD tests had occurred.

72. The economic benefit was calculated as $501. For the gravity-based component,
there were 616 days of noncompliance, and, as a consequence, I determined, in accordance with
Section 3.4 of the UST penalty guidance, the DNM to be 3.5. For the period of December 31,
2008 through January 12, 2009, which covers the ﬁrsf 90 days of this violation’s occurrence, the
penalty computation model I used set-a DNM of lv and set the matrix value at $1,930. For the
period afterv January 12, 2009, the penalty computation model used the remaining DNM, totaling
2.5, and set the matrix value at $2,120. As with the prior counts, since I did not have evidence -

warranting violator-specific adjustments, no such adjustments were made to the matrix value. I
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assessed an ESM of 1. The resulting gravity-based component for the failure to have conducted
annual testing of the operation of the ALLD during this December 2008 to September 2010

period was $21,690.

73. Putting together the gravity-based figure of $21,690 with the economic benefit
amount of $501 yields a penalty for the count 18 violations of $22,191. I refer the Court to
EPA’s PHE, exhibit 48, the EPA Penalty Computation Worksheet, together with the economic
benefit component (derived from EPA’s Economic Benefit program, a’k/a “BEN analysis™) for

count 18.

7. Significance of the ALLD Requirements

74. 1 believe the penalty sought for each of the six counts involving ALLD violations to
- be reasonable, and especially so when considered against the backdrop of the seriousness of
these violations and the overall lack of good faith efforts by Respondents to comply with the

applicable UST requirements.

75. The total penalty for all six counts involving Respondents’ failures (either Mr. Chase
individually, or Mr. Chase together with one of the corporate respondents) to conduct annual

testing of the operation of the automatic line leak detectors is $190,363, which as noted above,
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breaks down accordingly: a) for count 2, $24,546 (based on two separate occurrences, for which
the penalties are $18,111 and $6,435); b) for count 8, $40,480; ¢) for count 10, $23,764; d) for
count 13, $59,316 (based on two separate occurrences, for which the penalties are $19,866 and

$35,450); e) for count 15, $24,066; and ) for count 18, $22,191.

76. A properly functioning automatic line leak detector is a key aspecf to ensuring that
underground storage tanks holding substances such as gasoline or diesel fuel are operated in an
environmentally safe and responsible manner and that leaks from pipes connected to such tanks
are detected and immediately responded to. An ALLD in proper working condition is a critical
component to ensuring that UST systems are operated and maintained in compliance with the
requirements set forth in 40 C.F.R. Part 280. An ALLD constitutes the first line of defense in
preventing a release of the contents of an UST system that uses pressurized piping to deliver
product to customers. Piping is an important source of releases that occur from UST systems,
and an automatic line leak detector serves as a primary defense against leaking pipes and helps
prevent releases from an underground storage tank’s pressurized piping from getting into the

environment.

77. As I have previously stated, in my February 10, 2012 declaration (paragraph 59),
“[a]n automatic line leak detector is at the interface of a tank and its piping and is intended to
shut off the pump associated with an UST as soon as a release is detected in a pipe through a

pressure drop.” An ALLD must be designed to alert an operator to the presence of a leak by
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restricting or shutting off the flow of regulated substances through piping or triggering an audible
or visual alarm and must detect leaks of three gallons per hour at 10 pounds per square inch line
pressure within one hour. The annual test of the operation of the leak detector required by 40
C.F.R. § 280.44(a) is necessary to ensure that the ALLD is indeed capable of detecting such a

- release. An ALLD that is not functioning properly, or fails to detect a drop in pressure while an
UST is being used to pump product, such as gasoline or diesel fuel, to a customer, creates a
significant risk that a leak will not be prevented. The risk of a release to the environment is
greatest during the active use of the pressurized pump of an underground storage tank to deliver
product to a customer, as the product is under pressure and is being forced through the system.
A leak in the piping could potentially propel this product at high pressure into the environment,
and this could occur repeatedly over the course of a day as the UST is accessed. An automatic
line leak detector is essential to the responsible and environmentally safe operation of
underground storage tank systems in which gasoline, diesel fuel, kerosene or the like is

contained.

78. To serve this purpose, an ALLD must be in proper working order, and to ensure that,
it must be tested at least once a year. If an automatic line leak detector is not tested regularly,
there is an elevated risk that it will not function as intended, and this increases the risk that, were
a leak to occur in a pressurized pipe, the material held by the associated tank would enter the

environment. If an ALLD test is not tested regularly, the chances become that much greater,
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and, with such a failure, a whole series of adverse and potential dangerous consequences might

follow from a leak of a substance like gasoline or diesel fuel.

79. The tanks in question in counts 2, 8, 10, 13, 15 and 18 contained either gasoline or
diesel fuel. These were not small tanks, and they could hold significant amount of these fuels.
The respective capacities were: a) for count 2 (at Station I), tanks 006A and 006B had a
combined capacity of 15,000 gallon; b) for éount 8 (at Station II), tanks 001A and 001B had a
combined capacity of 15,000 gallons, while tank 002 had a capacity of 12,000 gallons; ¢) for
count 10 (at Station III), tanks 001 and 002 had a combined capacity of 15,000 gallons; d) for
count 13 (at Station IV), tanks 003 A and 003B had a combined capacity of 15,000 gallons, while
tank 001 A had a capacity of 9,000 gallons; e) for count 15 (at Station V), tank 001A and tank
001B had a combined capacity of 15,0‘}00 gallons while tank 002A had a capacity of 6,000
gallons; and f) for count 18 (at Station VI), tank 1 had a capacity of 10,000 gallons while tanks
3A and 3B had a combined capacity of 4,000 gallons. Overall, these tanks had a total capacity of

nearly 120,000 gallohs.

80. As is well known, gasoline and diesel fuel are flammable, and each is highly
poisonous and extremely dangerous to human, animal and plant life, as well as to the health and
well-being and functioning of natural ecosystems. The toxicity of each has been abundantly

established and documented.
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81. I am familiar with the .area in which the six gasoline stations at issue are situated. I

~ have been to the area a number of times to conduct UST inspections, including the August 2010
inspection I conducted of Stations I and VI. The area where the stations are located, in northern
New York State, is essentially a rural area, with a mixture of residenées, some commercial
development and agriculture. Gasoline or diesel fuel that spills, leaks, seeps or otherwise
contaminates any of these areas would be harmful, whether that be fumes in basement home
(which would include the dangers of explosion), seepage into streams, lakes or waterways,
seepage into areas where crops are grown for consumption, or contamination of surrounding
media such as soil. These substances are hydrocarbons that are not naturally found, that are
intended for specific use (essentially motor vehicle transportation) and that are quite harmful to

humans and other biological entities.

8. The ALLD Violations and the Statutory Criteria for Penalties

82. In light of these factors, and based upon my years of working at EPA, Region 2, in
the UST field, I believe the penalties EPA’s complaint seeks for each of these six counts are
reasonable. I have described the serious nature and potential for harm associated with such
ALLD violations, and the seriousness of these violations is amplified and compounded by the
extended period of time that these violations occurred, periods marked by Mr. Chase’s
inattentivenéss and neglecf, if not outright disregard, for the regulatory requirements that the

operation of an automatic line leak detector be regularly (annually) tested.
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83. For count 2, there were two such protracted periods of failure to conduct the required
test: the first ran for (at least) over three years (April 1, 2006 through April 22, 2009) and
possibly longer than that, as Mr. Chase was unable to show any evidence that he ever conducted
ALLD tests between the time he took over operation of the USTs at this facility and the EPA
inspections, while the second ran for nearly five months (April 22, 2010 through September 7,
2010). For count 8, the period ran for (at least) over two and one-half years (September 1, 2006
through April 6, 2009) and possibly longer than that (as again the evidence indicates no ALLD
tests were ever conducted). For counts 10 and 15, the period ran for (at least) nearly two and
one-half years (from November 1, 2006 through April 6, 2009) and possibly longer than that
(again, the evidence indicates no ALLD tests were ever conducted). For count 13, there were
two separate violations involving different tank systems: one period ran for (at least) over three
years (from April 1, 2006 to April 6, 2009) and the other period ran for (at least) almost three
yeérs (from June 1, 2006 to April 6, 2009), and, in both situations, péssibly longer than these
periods (as again the evidence indicates no ALLD tests were ever conducted). For count 18, the
period ran for over 21 months (from December 31, 2008, one year after the USTs at this station

were installed, to September 7, 2010).

84. In light of the nature of the ALLD violations and the lengthy period of time over
which these violations occurred, and their concomitant potential to engender serious danger to

human health and harm to the enVironment, the seriousness of these violations should be clear
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and self-evident. Not only is an ALLD violation a serious violation, given all that may follow
from the possibility of an ALLD not functioning as intended, but this seriousness is'magniﬁed
when the non-compliance is left uncorrected for a number of different underground storage tanks
at six retail stations for periods ranging from nearly five months (for a repeat violation) to over

three years (for several of the violations).

85. Another factor that goes to the question of the relative seriousness of the violations is
the ESM, or environmental sensitivity multiplier. As noted above in paragraphs 33 and 34, if the
GIS mapping indicates the facility is located atop a primary aquifer, the assigned ESM is 1.5.
This is because primary aquifers are sensitive and vulneraBle water bodies that may be used for
drinking water supplies. If the GIS indicates the facility overlies a New York State Source
Water Protection Area, the assigned ESM is 2. This is because these areas are used as sources of

drinking water and are considered highly vulnerable to contamination.

86. In this case, Stations I, V and VI were found via GIS mapping program not to overlie
any identified environmentally sensitive area, and, accordingly, I assigned t6 them an ESM of 1.
Because Stations II and III were found to overlie a primary aquifer (which, as discussed earlier,
consists of sensitive and vulnerable bodies of water that might be utilized to provide drinking
water), I assigned an ESM of 1.5 for violations occurring at each of these stations (with regard to
the ALLD Violations, counts 8 and 10). Because Station IV was found through the GIS mapping

program to overlie a New York State Source Water Protection Area (which, as described earlier,
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is an area having bodies of water from which drinking water supplies are drawn and which are
deemed to be highly vulnerable to contamination), I assigned an ESM of 2 for the violations that

occurred at this station (which, for the ALLD violations, was count 13).

87. The prolonged lengths of the non-compliance by Mr. Chase and the corporate
respondents (the latter for counts 8, 13 and 15) attest to their lack of good faith efforts to comply.
Whether this lack of non-compliance was the result of lack of awareness of the regulatory
requirements, indifference to them, lack 6f concern, simple disregard or cost economizing, I do
not know, but I do know there were, as detailed in paragraphs 83 and 84, above, extended
periods when no efforts were made to comply with the 40 C.F.R. Part 280 requirement to
| conduct an annual test of the operation of the ALLDs employed in conjunction with pressurized
piping connected to underground storage tanks containing petroleum-based motor fuels such as

gasoline or diesel fuel.

88. The absence of such good faith efforts to comply is highlighted by several facts. The
earliest any of the ALLD tests had beén conducted occurred in April 2009, nearly nine months
after the first of Mr. Blair’s inspections (as noted in paragraph 10 of my February 2012
declaration). These first ALLD tests occurred (April 6, 2009) shortly after Ei’A had issued to
Mr. Chase the first of several information request letters (paragraph 12 of my February 2012
declaration), and these letters specifically inquired about annual ALLD performance fests

(paragraph 61 of my February 2012 declaration).
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89. Even after Mr. Chase had express notice of the ALLD test requirements, he still failed
to conduct such tests at Stations I and VI. The second violation at Station I (count 2), running
for the period April 22, 2010 through September 7, 2010, occurred even though an ALLD test

had been performed for the piping on that same tank system in April 2009;

90. All these facts attest that Respondents did not attach a high priority to timely -
complying with the ALLD annual testing requirements, and that lack of priority and concern

demonstrates that Respondents’ good faith efforts to comply were minimal, at best.

91. Given all these factors, I believe now, as I believed when [ initially reviewed the
record and developed the complaint, that each of the penalties sought in counts 2, 8, 10, 13,15
and 18 is reasonable and appropriate given the nature and length of the violations and qther
attendant circumstances: each of these is justified and warranted based on the serious nature of
the ALLD violations and the overall lack of good faith efforts by Mr. Chase and (for counts 8, 13
and 15) corporate respondents to comply with what the regulations required regarding ALLD
testing. These were significant violations, and they merit significant penalties. I believe with a
reaspnable degree of confidence, based upon my years as a Region 2 employee involved in UST

matters, that each of these penalties satisfies the standards set forth in 42 U.S.C. § 6991e.
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-B. Failure to Conduct Release Detection on Piping ( Counts 1 and 19)

92. For count 1 (Station I) and count 19 (Station VI), Respondenf Andrew B. Chase failed
to conduct required release detection on pressurized piping. For the former, the violations
pertained to the pressurized piping connected to tank number 006A and tank number 006B,
which tank system contained gaso‘line; for the count 19 violations, the violations pertained to the
pressurized piping connected to tank number 1 (which contained diesel fuel) and to the
pressurized piping connected to tank number's 3A and tank number 3B (which contained

gasoline).

93. Forty C.F.R. § 286.4 1(b)(1)(ii) requires that owners or operators of underground
storage tanks with pressurized delivery systems (piping) conduct either an annual line tightness
test or monthly monitoring. This regulation is part of the overall requirements concerning
release detection. If monthly monitoring is chdsen to meet this requirement, the method used
must be properly conducted in accordance with 40 C.F.R. §§ 280.43 and 280.44(c), and proper

records of the method used must be kept for at least 12 months.

94. For count 1, Mr. Chase failed to conduct either an annual line tightness test or, in the
alternative, monthly monitoring. Fbr, count 19, Mr. Chase failed to properly and adequately
conduct monthly monitoring, the alternative chosen at Station VI to carry out the release

detection requirement. Under the UST penalty guidance, either failure is classified as having a
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Major extent of deviation and a Major potential for harm. See Exhibit A attached to this
declaration, the UST penalty guidance, Subpart D (“Release Detection™) of Appendix A, “Matrix
Values for Selected Violations of Federal Underground Storage Tank Regulations.” Any such

failure is assessed on a per-line (per individual pipe) basis.

1. Count 1 — Station [

95. As previously .noted, this count involved two pressurized lines. I chose April 24,
2008 as the start date for these violations, which is the déte 12 months prior to the date of the
August 24, 2009 inspection of Station I (the start of the period when Mr. Chase was required by
the Part 280 regulations to maintain evidence — records — of monthly release detection
monitoring). The end date for this Violation that I chose was Decerﬁber 15, 2010, which is the
date of Mr. Chase’s last response to an EPA information request letter. Mr, Chase in that
December 15, 2010 response failed to provide evidence of having conducted a line tightness test
or monthly monitoring records. (He had also earlier failed to provide evidence of any testing in
response to prior EPA information request letters in April 2009, October 2009 and September
2010, and élso in response to e-mails that I had sent to him in January 2010 and November 2010;
this is noted in paragraph 58 of my February 2012 declaration.) I also wish to note that in
paragraphs 57 and 58 of my February 2012 deqlaration, I stated that I had received the results of
a December 10, 2010 line tightness test as part of the December 15, 2010 fax. In re-checking my

files, however, I find that there is no evidence of this test. As a result, to date EPA has no line
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- tightness test on record for this facility (Station I). Thus, December 15 2010 is the correct end
date to use to calculate the penalty for this violation, as I have no proof of non-compliance after
that date. Moreover, even if the December 10, 2010 date were used in this calculation, that

would have no impact on the DNM or the gravity component calculation.

96. For the economic benefit, I used an avoided annual recurring costs of $100 per line
into the model. This is the estimated cost for conducting an annual line tightness test based on
prevalent rates. No capital investments or one-time, non-depreciable expenditures were used.

The economic benefit was calculated as $374.

97. For the gravity-based component, there were 966 days of non-compliance, and, as a
consequence, in accordance with the UST penalty guidance, I determined the total DNM to be
4.5. For the period of April 24, 2008 through January 12, 2009, the part of the DNM was set by
the penalty calculation computer model as 2.0, and the matrix value was increased to $1,930; for
the remainder of this period the DNM was set as 2.5 and the computer model increased the
matrix value to $2,120. No violator-specific adjustments to the matrix value were made as I had
no evidence warranting any such adjustment. I assessed an ESM‘ of 1 (see paragraphs 33 and 34,

above). These factors resulted in a gravity-based component of $18,320.

98. Putting together the gravity-based amount of $18,320 and the economic benefit

amount o $374, I derived a total penalty for count 1 at Station I of $18,694. I refer the Court to
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EPA’s PHE, exhibit 31, the EPA Penalty Computation Worksheet, together with the economic
benefit component (derived from EPA’s Economic Benefit program, a’k/a “BEN analysis™) for

count 1.

2. Count 19 — Station VI

99. As previously noted, this count involved three pressurized lines. I chose August 24,
2009 as the start date for this violation, which is the date 12 months prior to the date of the
August 24, 2010 inspection of Station VI. It was at this inspection where I discovered that the
release detection methods used (both the electronic interstitial monitoring and the manual
interstitial monitoring) were inadequately operated, and the evidence indicated that this violation
went back at least 12 months prior to my August 24, 2010 inspection. The end date that I chose
for this violation December 15, 2010, which is the date of Respondent Mr. Chase’s last response
to an EPA information reduest letter concerning this facility and release detection monitoring for
the pressurized piping. Respondent Mr. Chase did not in that December 2010 responée
adequately provide evidence of repairs to release detection system for the pressurized piping. I
discussed the chronology of events céncerning this count in paragraphs 136 though 147 of my

February 2012 declaration.

100. For the economic benefit, I used a one-time, non-depreciable expenditure of $600,

and this was the figure I input into the BEN model. This is the estimated cost for repairing the
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sump sensors used to conduct release detection for the pressurized piping and for cleaning out
the sump pits. No capital investments or avoided annual recurring costs were used. The

economic benefit was calculated as $15.

101. For the gravity-based component, there were 479 days of non-compliance, and, as a
consequence, in accordance with the UST penalty guidance, I determined the DNM to be 3. As
the entire violation period occurs after January 12, 2009, the penalty calculator program I used
set the matrix value as $2,120 for the whole period. No violator-specific adjustments to the
matrix value were made as I had no evidence warranting any such adjustment. I assessed an
ESM of 1 (see paragraphs 33 and 34, above). These factors resulted in a gravity-based

component of $19,080.

102. Putting together the gravity-based amount of $19,080 and the ecqnomic benefit
amount of $15,‘I derived a total penalty for count 19 at Station VI of $19,095. I refer the Court
to EPA’s PHE, exhibit 49, the EPA Penalty Computation Worksheet, together with the economic
benefit component (derived from EPA’s Economic Benefit program, a’k/a “BEN analysis™) for

count 19.
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3. Significance of the Release Detection Requirements for Piping

103. I believe the penalty sought for each of the two counts involving violations related to
the failure to conduct annual line tightness testing or monthly monitoring to be reasonable, and
they are indeed so when measured against the seriousness of these violations and the overall

lack of good faith efforfs by Respondents to comply with the applicable UST requirements.

104. The total penalty for these two counts regarding these failures by Mr. Chase to
conduct the required testing/monitoring is $37,789, which as noted above, breaks down

accordingly: a) for count 1, $18,694; and b) for count 19, $19,095.

105. Release detection requirements, including testing to ensure that equipment designed -
to prevent releases and/or alert the owner/operator to a release(s), constitute the very heart of the
Part 280 regulations: these requirements represent core requirements, a vital componeﬁt in the
regulatory scheme to prevent, or at least minimize, releases of regulated substances such as
gasoline or diesel fuel to the environment. Release detection is a key preventive measure to
achieve the goal underlying the Part 280 regulations: to ensure the safe and environmentally
responsible maintenance and operation of uﬁderground storége tanks, a really salient concern

given their overall ubiquity throughout the United States. -
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106. The importance of the 40 C.F.R. Part 280 release detection measures to protect
human health and the environment cannot be over-emphasized. These provisions serve as a vital

linchpin to the overall Part 280 regulatory scheme.

4. The Annual Line Tightness Test/Monthly Monitoring Requirement

Violations and the Statutory Criteria for Assessing Penalties

107. Given the circumstances surrounding these two violations and given my
accumulated experiences working with UST matters at EPA, Region 2, I believe the penalties
EPA’s complaint seeks for each of these two counts are reasonable. I have in the prior
paragraphs discussed the serious nature and potential for harm of these violations. What
especially justifies the penalties for each of these counts is the protracted periods of time over
which these violations continued, a factor that magnified the serious nature of these violétions.
Mr. Chase, as the owner and operator of the underground storage tanks at each of Stations I and
VI, disregarded the requirement for the aﬁnual line tightnéss test or the monthly monitoring

requirement for considerable periods of time.

108. For count 1, this violation extended for nearly 1,000 days, more than two and one-
half years and potentially occurred for a period longer than this. This violation, as previously

noted, involved two separate pressurized lines (piping). For count 19, the period in which Mr.
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Chase failed to comply with the regulatory requirement lasted nearly 500 days, some 16 months;

this violation involved three separate pressurized lines.

109. Against the importance of the need for an UST owner or operator to conduct annual
line tightness tests or to conduct monthly monitoring, and the consequences that might ensue if
non-compliance continues (consequences these requirements were meant to prevent or mitigate),
the seriousness of these violations should be apparent, especially when, as in each of these two
counts, not one but multiple lines of pressurized piping were involved. Indeed, because these are
pressurized lines that conveyed gasoline (céunts 1 and 19) and diesel fuel (count 19), a leak
might have resulted in the loss of substantial amounts of these motor fuels. Further, the potential
for loss was even greater because of the capacity of the tank.systems involved. In count 1, the
capacity of the UST system involved was 15,000 gallons, while in count 19 the total capacity of

the tanks connected to the three lines was 27,000 gallons.

110. With a failure of release detection, an undetected release could very well have

resulted in the spill of vast amounts of toxic and flammable motor fuel into the environment.

111. The prolonged lengths of Mr. Chase’s non-compliance with the annual line
tightness/monthly monitoring requirement (and I deem Mr. Chase having provided me with
erroneous records of manual interstitial monitoring as non-compliance, as I discussed in

paragraph 142 of my February 2012 declaration) demonstrate a pronounced lack of good faith
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efforts to comply. For extended periods of time, continuing over two and one-half years for one
set of violations (count 1), and involving several separate pressurized lines, Mr. Chase did not
properly comply with the 40 C.F.R. Part 280 requirement to do what was required of him as the
owner and operators of the UST systems at Stations I and VI; much of that failure consisted of

simply not doing anything.

112. The chronology underlying the development of this proceeding underscores the
overall lack of good faith efforts to comply. Mr. Chase had express written notice of the
requirement for annual line tightness testing or monthly monitoring requirement since at least
April 2009 (when EPA sent the information request letter, as noted in paragraph 58 of my earlier
declaration). With regard to the violation found for count 1, Mr. Chase also had notice of this
regulatory requirement at the time of the April 2009 inspection of Station I (as noted in
paragraph 25 of the January 25, 2012 declaration of Jeffrey Blair also submitted as part of EPA’s
February 2012 motion for partial accelerated decision). As I noted in paragraph 58 of my
declaration, on at least six occasions Mr. Chase was advised of the need to conduct one of these
procedures, but he never produced evidence of his complying with the applicable regulation up
through his December 15, 2010 information request letter response. With regard to the violation
cited in count 1 of the complaint, EPA’s numerous information request letters sought evidence of
release detection or annual testing for the pressurized piping at Station I, but Mr. Chase never
produced any evidence of this, and in Mr. Chase’s last response to an EPA information request

(in December 2010), he failed to address the annual line tightness test/monthly monitoring issue
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at Station I (again, as I previously noted in paragraph 95, above, paragraphs 57 and 58 of my
February 2012 declaration citing receipt of the results of a December 10, 2010 line tightness test
are incorrect). With regard to the violation cited in count 19, the September 2010 information
request letter specifically inquired about thesituation regarding Station VI, and in response Mr.
Chase provided records with erroneous information (paragraph 142 of my February 2012
declaration), and in Mr, Chase’s last response to an EPA information request (December 2010),
he failed to address the annual line tightness test/monthly monitoring issue at Station VI

(paragraph 146 of my February 2012 declaration).

113. These facts can only demonstrate that promptly and eorrectly complying with the 40
C.F.R. Part ’280 requirement for annual line tightness testing/monthly monitoring was not a
priority for Mr. Chase, and such inattention goes directly to the issue of whether he made good
faith efforts to comply with a mandatory provision of the UST regulations. As with the ALLD

violations, whatever good faith efforts to comply existed were minimal, at most.

114. Ibelieve now, as I believed when I initially reviewed the record and developed the
complaint, that each of the penalties sdught in counts 1 and 19 is reasonable and appropriate in
light of all circumsténees surrounding Mr. Chase’s failure to properly and timely comply with
these requirements, including the nature of the violations, their extended nature and those
minimal and belated efforts by him to attain compliance. There is a valid and suppertable basis

for each of these penalties: each of them is amply justified and warranted based on the serious
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nature of the violations and the overall lack of good faith efforts by Mr. Chase to effect

compliance. These were violations of important provisions of the UST regulatory universe, and
they call for significant penalties. I believe with a reasonable degree of confidence, based upon
my years as a Region 2 employee involved in UST matters, that each of these penalties satisfies

the standards set forth in 42 U.S.C. § 6991e.

C. Failure to Comply with Temporary Closure Requirements (Counts 4, 5, 6 and 7)

115. Counts 4, 5, 6 and 7 involve violations of the requirements concerning one
underground storage tank that had been temporarily taken out of service, and these provisions are
found at 40 C.F.R. § 280.70. These yiolations concern tank number 008 at Station I, a tank with
a capacity of 550 gallons and which had contained kerosene. This tank was temporarily taken
out of service after April 2008 and was removed from service in November 2009. At the time of
the April 2009 inspection of Station I, tank 008 contained 31.5 inches of residue, which was

kerosene (paragraphs 33 and 34 of the January 2012 Blair declaration).

116. The violations found by this Court cited in these four counts involve the following:
four regulatory provisions: Under 40 C.F.R. § 280.70(a), the owners or operators of
undergfound storage tanks that are temporarily closed are required to maintain both release
detection (unless the tank is emptied to no more than one inch of product or 0.3 percent by

weight of the total capacity of the UST system remains in the system) and corrosion protection.
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Further, an owner or operator of a tank that remains in temporary closure for more than three
months is required to cap and secure such tank in accordance with 40 C.F.R. § 280.70(b). In
addition, as required by 40 C.F.R. § 280.70(c), owners or operators of tanks that remain in
temporary closure for more than one year and that do not meet either the performahce standards
in 40 C.F.R. § 280.20 for new UST systems or the upgrading requirements in 40 C.F.R. § 280.21
(excepting the spill and overfill equipment requirements) are required to permanently close such

tanks.

117. The UST penalty guidance suggests the appropriate gravity-based cofnponent bf the
penalty for the violations covered by 40 C.F.R. § 280.70. See Exhibit A, Subpart G (“Out-of-
Service UST Systems and Closure”) of Appendix A of the exhibit. Accordingly: a) a failure to
maintain release detection in a temporarily closed tank is classified as involving a Major extent
of deviation from the applicable requirements and also a Major potential for harm; b) a failure to
maintain corrosion protection in a temborarily closed tank is classified as a Major extent of
deviation from the applicable requirements and Moderate for potential for harm; c) a violation of
the requirement to cap and secure an UST in temporary closure for more than three months is
classified as a Major extent of deviation from the applicable requirements and Moderate for
potential for harm; and d) a violation of the provision mandating permanent closure for tanks
temporarily closed for more than one year is classified as a Major extent of deviation from the
appliéable requirements and Major for potential for harm. Under the guidance, each of these

four types of violations is assessed (calculated) on either a per-tank basis or a per-facility basis at
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the discretion of EPA. Since counts 4 through 7 involve only one tank, this choice is not relevant

and had no impact on the penalty calculations.

1. Count 4 — Station I (Failure to Maintain Release Detection)

118. I chose April 30, 2008 as the start date for the violation in this count, which is based
upon Respondents’ admission in their January 2010 response to EPA’s information request letter
that tank number 008 was out of service since April 2008. I originally set the end date for this

violation as November 30, 2009, which is the date when Mr. Chase permanently closed this tank.

See Exhibit 34 of EPA’s PHE, the EPA Penalty Computation Worksheet, together with the
economic benefit component (derived from EPA’s Economic Benefit program, a‘k/a “BEN
analysis™) for count 4. However, in reviewing the records to prepare this declaration, 1
determined that it was more appropriate to set the end date to the earlier date of April 29, 2009
(which was the final date that tank number 008 could remain in temporary closure; it was
required to be permanéntly closed by April 30, 2009 and the violation period from that day on is
covered in count 7). The description l;elow of how I calculated the new, lower penalty for count
4 below includes data resulting from this earlier end date and differs slightly from the figures that

appear in the penalty printout for count 4 (exhibit 34 to EPA’s PHE).
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119. For the economic benefit, I used an estimated avoided annual recurring cost of $120
that I inputted into the BEN model. This is the estimated cost for conducting release detection
for this tank. No capital investments or one-time, non-depreciable expenditures were used. The

economic benefit was calculated as $104.

120. For the gravity-based component, there were 365 days of non-compliance, and, as a
consequence, in accordance with the UST penalty guidance, I determined the DNM to be 2.5.
For the period up until January 12, 2009, the DNM was set by the penalty calculation program at
2.0, and the matrix value was set at $1,930. The remainder of the DNM (0.5) occurred after
January 12, 1999, and the matrix value was set at $2,120. No violator-specific adjustments to the
matrix value were made as I had no evidence warranting any such adjustment. I assessed an
ESM of 1 (see paragraphs 33 and 34, above). These factors resulted in a gravity-based

cdmponent of $4,920.

121. Putting together the gravity-based amount of $4,920 and the economic benefit
amount of $104, I derived a total penalty for count 4 at Station I of $5,024. I refer the Court to
EPA’s PHE, exhibit 34, the EPA Penalty Computation Worksheet, together with the economic
benefit component (derived from EPA’s Economic Benefit program, a’k/a “BEN analysis”) for
count 4 to show the general way the calculations were originally made (note, however, that the

penalty has been slightly reduced as I have discussed above).
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2. Count 5 — Station I (Failure to Maintain Cathodic Protection)

122. In my penalty calculations (see Exhibit 35 of EPA’s PHE) I inadvertently chose
June 12, 2008 as the start date for the violation in this count. It should actually have been June
22,2008. This date, which is based upon the last due date of a corrosion protection test based on
a tank’s inétallation of on or about October 1, 1988, thich in turn meant that this tank was an
existing tank and required to have cathodic corrosion protection by no later than December 12,
1998. (Paragréph 35.d of the complaint mistakenly states the installatibn date of tank 008 as
October 1, 1998, when the actual date was October 1, 1988.) If Mr. Chase, as the owner and
operator of this UST, complied with the upgrade requirementé for corrosion protection by
. December 22, 1998, the sacrificial anodes thaf are used for cathodic corrosion protection on this
tank would have been installed by this date, and the first cathodic protection test would have
been required on June 22, 1999, six mbnths after said installation of the cathodic corrosion
protection, in accordance with 40 C.F.R. § 280.31(b)(1); subsequent tests would then have been
required every three years thereafter. The earliest cathodic protection test within the five year
period pfior to issuance of the complaint thus would have been required to be performed by June
22, 2008, the date that I should have chosen as the start of the violations. Setting the start date
10 days later (from June 12* to June 22" does not impact the DNM or gravity component. The
end date that I originally chose fdr this violation was April 30, 2009, one year after temporary
clo.‘sure' began and the time when the tank should have been permanently closed in-accordance

with 40 C.F.R. § 280.70(c) (again, see Exhibit 35 of the EPA’s PHE). In reviewing the records
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to prepare this declaration, however, I determined that it was more appropriate to set the end date
one day earlier, to April 29, 2009, so as to be consistent with the revision in. count 4, as described
in paragraph 118, above. This revision has no impact on the DNM or the penalty. However, as
a result of these two small chaﬁges in the start and end dates, the economic benefit drops by $2,
t6 $67, which is the value EPA uses in the calculation of the currently sought penalty for this

violation.

123. For the economic benefit, I used an estimated avoided annual recurring cost of $100
that I input into the BEN model. This is the estimated cost for conducting a corrosion protection
test ($300) based on current rates but apportioned over the three-year périod for which such a test
is required. No capital investments or 6né-time, non-depreciable expenditures were used in the

BEN model. The economic benefit was calculated as $67.

124. For the gravity-based component, there were 312 days of non-compliance (323 days
in my original calculation, as it appears in exhibit 35 to EPA’s PHE, but, as per the above |
revision, now reduced by 11 days), and, in accordance with the UST penalty guidance, I
determined the DNM to be 2.5. For the period up until January 12, 2009, the DNM was set by
the penalty calculation program at 2, and the matrix value was set at $1,930. The remainder of
the DNM (0.5) occurred after January 12; 1999 and the matrix value was set at $2,120. No

violator-specific adjustments to the matrix value were made as I had no evidence warranting any
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such adjustment. I assessed an ESM of 1 (see paragraphs 33 and 34, above). These factors

resulted in a gravity-based component of $2,470.

125. Putting together the gravity-based amount of $2,470 and the economic benefit
amount of $67, I derived a total penalty for count 5 at Station I of $2,537. I refer the Court to
EPA’s PHE, exhibit 35, the EPA Penalty Computation Worksheet, together with the economic
benefit component (derived from EPA’s Economic Benefit program, a/k/a “BEN analysis”) for
count 5 (note, however, that thg days of noncompliance and the BEN model differ slightly, as I

have described above).

3. Count 6 — Station I (Failure to Cap & Secure Temporarily Closed Tank)

126. I chose July 30, 2008 as the start date for the violation in this count, which I derived
as follows: that date is three months after Respondents had reported that this tank had been
placed in temporary closure and when, in accordance with 40 C.F.R. § 280.70(b), this tank and
its associated piping were to be secured and capped. The end date for this violation that I chose

was November 30, 2009, which was the date this tank was permanently closed.

127. For the economic benefit, I used a one-time, non-depreciable expenditure of $50 that

I inputted into the BEN model. This is the estimated cost for buying and installing the locks
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required to secure and cap the tank and associated lines. No capital investments or avoided

annual recurring costs were used. The economic benefit was calculated as $9.

128. For the gravity-based component, there were 489 days of non-compliance, and, as a
consequence, in accordance with the UST penalty guidance, I determined the DNM to be 3. For
the period up until January 12, 2009, the DNM was set by the penalty calculation program at 1.5,
and the matrix value was set at $1,930. The remainder of the DNM (1.5) océﬁrred after January
12, 2009, and the matrix value was set at $2,120. No violator-specific adjustments to the mafrix
value were made as I had no evidence warranting any such adjustment. I assessed an ESM of 1
(see paragraphs 33 and 34, above). These factors resulted in a gravity-based component of

$3,045.

129. Putting together the gravity-based amount of $3,045 and the economic benefit
amount of $9, I derived a total penalty for count 6 at Station I of $3,054. I refer the Court to
EPA’s PHE, exhibit 36, the EPA Penalty Computation Worksheet, together with the economic
benefit component (derived from EPA’s Economic Benefit progfam, a/k/a “BEN analysis”) for

count 6.
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4. Count 7 — Station I (Failu_re to Permanently Close Tank)

130. I chose Apﬁl 30, 2009 as the start date for the violation in this count, which I
derived as follows: that date is one year after Respondents reported having placed this tank into
temporary closure and when, in accordahcze with 40 C.F.R. § 280.70(c), the tank should have
been permanently closed. The end date for this violation that I chose was November 30, 2009,

which was the date when this tank was permanently closed.

131. For the economic benefit, I used a one-time, non-depreciable expenditure of $5000
that I inputted into the BEN model. This is the estimated cost for permanently closing an UST
based on going rates. No capital investments or avoided annual recurring costs were used in the

BEN model. The economic benefit was calculated as $56.

132. For the gravity-based component, there were 215 days of non-compliance, and, as a
consequence, in accordance with the UST penalty guidance, I deterfnined the DNM to be 2. As
the entire violation period occurred after January 12, 2009, the penalty calculator progfam set the
matrix value at $2,120. No violator-specific adjustments to the matrix value were made as I had
no evidence warranting any such adjustment. I assessed an ESM of 1 (see paragraphs 33 and

34). These factors resulted in a gravity-based component of $4,240.



63

133. Putting together the gravity-based amount of $4,240 and the economic benefit
amount of $56, I derived a total penalty for count 7 at Station I of $4,296. | I refer the Court to
EPA’s PHE, exhibit 37, the EPA Penalty Computation Worksheet, together wjth the economic
benefit component (derived from EPA’s Economic Benefit program, a/k/a “BEN analysis™) for

count 7.

134. The total amount sought for the four temporary closure violations involving. tank

008 at Station I is $14,911.

5. Significance of the Temporary Closure Requirements

135. The témporary closure requirements — the provisions that Mr. Chase (as the owner
and operator of the USTs at Station I) violated — are important measures intended to prevent
situations from arising that might (or could) present a danger to human health and the
environment. As noted above (and in Mr. Blair’s J. anﬁary 2012 declaration, paragraph 33), tank
number 008 contained 31.5 inchés of a kerosene residue during the April 2009 inspection of
Station I. The circumstances surrounding tank number 008 well i‘llustrate the importance of

these temporary closure requirements.

136. Even when an underground storage tank is temporarily taken out of service, if it

contains product (as tank number 008 in fact did), the potential for a leak is as great as that for an
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operating tank, if not greater. Thus release detection is still absolutely necessary. The greater
risk associated with a tank temporarily taken out of service arises from the fact that the tank is
likely not being monitored and observed with the same regularity and frequency as an operating
tank likely would be, and any unusual activity, such as a loss of any product contained in the

tank, probably would not be quickly observed or rectified.

137. It is more than a question of the need for release detection in tanks temporarily taken
out bf service. The regulations require that the owner or operator continue providing corrosion
protection (cathodic protection is one type of corrosion protection). A temporarily closed
underground storage tank remains as vulnerable to corrosion as an operating tank. If there is no
testing of corrosion protection, thus increasing the likelihood that corrosion protectidn will not be
maintainéd, the chances for such a tank developing a hole or otherwise having its structural
integrity compromised increases. Should such a tank later be put back in operation, any hole or

damaged structure might well result in a leak from the tank.

138. A failure to cap and secure a temporarily closed tank creates the risk that such a tank
may be accidentally filled or otherwise used in a way that increases the risk of a release.
Because owners or operators are not required to maintain overfill or spill prevention for
temporarily closed tanks, if sﬁch a tank were accidentally filled, there is a greater potential for an

overfill or spill to occur, which would be an especially troublesome scenario where the owner or -
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operator thought the tank was empty and then accidentally filled it; under this latter scenario, the

chances for an unintended release increase greatly.

139. The requirement that temporarily closed tanks be closed if certain conditions are not
met is equally important. The regulation at 40 C.F.R. § 280.70(c) provides that when an
underground storage tank is closed for greater than 12 months, its owner or operator are required
to close that UST permanently if the tank fails to meet the 40 C.F.R. § 280.20 pérformance
standards for new UST systems or the upgrading provisions of 40 C.F.R. § 280.21 except that the
tanks need not comply with the spill and overfill equipment requirements. The assumption
underlying this overall requirement is that the longer the time that a tank fails to meet the
performance requirements of 40 C.F.R. §§ 280.20 and -.21 (regarding provisions such as those
concerning corrosion protection and upgrade requirements), the greater the likelihood that such a
tank corrode and subsequently leak. Another concern is that a tank that is not used for a long
time might more likely be forgotten over time; if, for éxample, such a tank were purchased by a
new owner (as might occur when the ownership of a gasoline station changes hands), the
purchaser might be unaware of the tank and its potential problems. In any event, the regulations
require that tanks closed for more than 12 months be permanently closed if they do not comply

with the specified 40 C.F.R. §280.20/-.21 requirements.

140. The temporary closure requirements are thus important provisions for the

environmentally safe and responsible management of underground storage tank systems. These
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regulations serve to ensure that the termination of service of USTs takes place in a manner that
minimizes the risks associated with owners or operators taking them out of service, and these
regulations are an important part of the overall 40 C.F.R. Part 280 objective of protecting human
health and the environment from the dangers inherent in the use of underground storage tanks |

that contain petroleum-based substances as kerosene.

6. Temporary Closure Requirement Violations and the Statutory Criteria

141. It is my view that the penalties EPA seeks for each of the four temporary closure
violations is reasonable, and I giound this view based upon the overall circumstances pertaining
to these violations and in light of my UST background at EPA. In the prior paragraphs, I have
set forth the importance of the four regulations at issue in this proceeding (for each of the four
counts). Disregarding or otherwise failing to comply with these regulations might entail serious
consequences and might result in harm occurring. The possibility of such consequences
occurring or such harm being realized is made greater because of the extended nature of these
violations. For example, the longer the temporary closure requirements were not complied with,
the greater the likelihood that tanks ni>t in service would corrode, would leak or would

inadvertently be used.
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142. Mr. Chase, as the owner ahd operator of tank number 008 at Station I, failed to
comply with the temporary closure requirements for a period running between approximately
seven months and 19 months. Such extended time periods exacerbate the problems that the
temporary closure requirements are intended to address, and, in light of this time, it cannot be

denied that, individually and in the aggregate, these were significant violations.

143. The prolonged lengths of Mr. Chase’s non-compliance with the temporary closure
requirements (215 days in count 7; 312 days in count 5; 365 days in count 4; and 489 days in
count 6) attest to an essential indifference to these regulatory requirements and such indifference
demonstrates the overall absence of bona fide good faith efforts to comply. EPA’s April 2009
information request letter specifically inquired about release detection and corrosion (cathodic)
protection for tank number 008 (paragraphs 71 and 75 of my February 2012 declaration), and
EPA’s October 2009 information request letter expressly inquired as to what step Mr. Chase had:
taken to comply with temporary closure requirements. This lack of good faith is well illustrated
by the circumstances in count 4. By April 2009 Mr. Chase had express notice of the release
detection requirements for a closed tank, but the situation was finally addressed over seven

months later when tank number 008 was permanently taken out of service.

144. These facts show Mr. Chase did not give the attention to the regulatory requirements
that are triggered when an underground storage tank is temporarily taken out of service. These

steps are required in light of the potential problems that might exist when a tank is temporarily
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taken out of service. These 40 C.F.R. Part 280 rules were intended to prevent this type of neglect

of or inattention to such tanks.

145. The penalties sought for each of counts 4, 5, 6 and 7 against Mr. Chase are
reasonéble and appropriate given the circumstances discussed above. This is my view now, as it
was when I initially reviewed the record and developed the complaint. My view as to the
reasonableness of the penalties is based both on the serious nature of these violations and on the
extended absence of good faith efforts to comply with the applicable regulatoﬁ requirements.
Given the criteria set forth in 42 U.S.C. § 6991e, each of these penalties is amply justified.
Based on my UST experience at EPA, Region 2, I do not hesitate to say that each of these

penalties is warranted.

D. Failure to Comply with Overfill Prevention Requirements (Counts 3 and 12)

146. These two counts involve violations of the overfill prevention requirements: count 3
involves tank number 008 (an existing tank, as defined in 40 C.F.R. § 280.12 since it was
underground storage tank the installa;tion of which began on or befare December 22, 1988) at
Station I, and count 12 involves tank 001A (a new tank, as defined in 40 C.F.R. § 280.12 since it
was an undérground storage tank the installation of which began after December 22, 1988) at

Station IV. Tank 008 had a capacity of 550 gallons and it contained kerosene; as previously
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discussed, it was temporarily taken out of service in April 2008 and removed from service in
November 2009. Tank 001A at Station IV, which is the 9,000-gallon compartment of tank

number 001, contained diesel fuel.

147. The regulation at 40 C.F.R. § 280.20(c)(1)(ii) requires that owners or operators of -
new UST systems, in order to prevent spilling and overfilling when a product [such as gasoline
or diesel fuel] is transferred to an underground storage ténk system, must use spill and overfill
prevention equipment that will: a) automatically shut off the flow of product into the UST When
it is no more than 95% full; b) alert the person carrying out the transfer when the UST is no more
than 90% full by restricting the product’s flow into the UST or triggering a high-level alarm; or
¢) restrict product flow 30 minutes prior to overfilling, alert the operator With a high level alarm
one minute before overﬁllihg, or automatically shut off the product’s flow into the tank so that
none of the fittings located on the tank’s top is exposed to product because of overfilling. The
regulation at 40 C.F.R. § 280.21(d) requires that existing underground storage tanks be upgraded
to have overfill prevention devices that meet the requirements of 40 C.F.R. § 280.20(c)(1) by

December 22, 1998.

148. The UST penalty guidance informs that a violation of either provision (i.e. for either
new tank systems or for existing tank systems) is, for purposes of determining the appropriate
gravity-based component of the penalty, classified as follows: the extent of deviation from the

applicable requirement is Major and the potential for harm is Moderate. A violation of either
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provision is assessed (calculated) on a per-tank basis. See Exhibit A, the UST penalty guidance,
Subpart B (“UST Systems: Design, construction, Installation, and Notification”) of Appendix A,

“Matrix Values for Selected Violations of Federal Underground Storage Tank Regulations.”

1. Count 3 — Station I

149. I chose April 1, 2006 as the start date for the violation in this count, which date is
five years prior to the issuance of the complaint, and based on what I had received, and had not
received, from Respondents, I determined that this violation had actually existed since December
22,1998. (I wish to note that paragraphs 92, 93 and 96 of the complaint indicate a start date of
“at least two years prior to and through April 30, 2008 and on page 9 of the Court’s June 21,
2012 order, the Court set the operative date for the beginning of this violation as April 30, 2606. _
Even if the later date of April 30, 2006 were used, t.his would have no impact on the DNM for
this penalty, and thus woilld not impact the amount of the penalty.) The end date that I chose for
this violation was April 30, 2008, which is when Respondents reported having placed this tank

(tank number 008) into temporary closure and thus overfill prevention was no longer required.

150. For the economic benefit, I used an estimated, one-time, non-depreciable
expenditure of $600 that I input into the BEN model. This is the estimated cost for the

installation of an overfill device based on going rates that Mr. Chase avoided paying during the
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period of violation. No capital investments or one-time, avoided annual recurring costs were

used. The economic benefit was calculated as $236.

151. For the gravity-based component, there were 761 days of non-compliance, and, as a
consequence, in accordance with the UST penalty guidance, I determined the DNM to be 4. The
penalty calculation model set the matrix value at $970 for the full period (all of which was before
January 12, 2009 and therefore did not straddle inflationary adjustment periods). No violator-
speciﬁc adjustments to the matrix value were made as I had no evidence warranting any such
adjustfnent. I assessed an ESM of 1. These factors resulted in a gravity-based component of

$3,880.

152. Putting together the gravity-based amount of $3,880 and the economic benefit
amount of $236, I derived a total penalty for count 3 at Station I of $4,116. I refer the Court to
EPA’s PHE, exhibit 33, the EPA Penalty Computation Worksheet, together with the economic
benefit component (derived from EPA’s Economic Benefit program, a’k/a “BEN analysis™) for

count 3.



72

2. Count 12 — Station IV

153. For this count, involving the 9,000-gallon compartment (designated tank 001A) of
tank 001, I chose August 26, 2008 as the start date for the violation in this count, which was the
day of the EPA inspection when the overfill device on this tank was observed to be broken
(paragraph 53 of the January 2012 Blair declaration). The end date for this violation that I chose

was July 24, 2009, the date the facility was sold.

154. For the economic benefit, I used an estimated, one-time, non-depreciable
expenditure of $6OO that I inputted into the model. This is the estimated cost for the installation
of an overfill device based on going rates and represents how much Respondents (Mr. Chase and
Chase Services, Inc.) avoided paying during the violation period. No capital investments or one-

time, avoided annual recurring costs were used. The economic benefit was calculated as $114.

155. For the gravity-based component, there were 333 days of non-compliance, and, as a
consequence, in accordance with the UST penalty guidaﬁce, I determined the DNM to be 2.5.
For the period up until January 12, 2009, the penalty calculation computer model set the
equivalent DNM at 1.5, and the matrix value was set at $970. For the remainder of the DNM
after J anliary 12, 2009 (1.0), the penalty calculation computer model set the matrix value at

$1,060. No violator-specific adjustments to the matrix value were made as I had no evidence
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warranting any such adjustment. I assessed an ESM of 2 for the reason previously set forth

(paragraphs 33 and 34, above). These factors resulted in a gravity-based component of $5,030.

156. Putting together the gravity-based amount of $5,030 and the economic benefit
amount of $114, | de;iired a total penalty for count 12 at Station I of $5,144. I refer the Court to
EPA’s PHE, exhibit 42, the EPA Penalty Computation Worksheet, together with the economic
benefit component (derived from EPA’s Economic Benefit program, a’k/a “BEN analysis™) for

count 12.

157. The total amount sought for the two overfill prevention requirements violations is

$9,260.

3. Significance of the Overfill Prevention Requirements

158. The importance of the requirement for functional overfill prevention equipment
should be self-evident: to prevent overfilling and thus spillage to the surrounding environment
of the petroleum-based products during the process of filling an UST system. Such equipment is
intended to prevent harm to the people working with underground storage tanks, be they those
working at retail gasoline stations, those who deliver substances to such stations, and retail

customers purchasing motor fuel. These requirements are also intended to prevent spills that
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would allow gasoline and ofher products to enter the enyironment, perhaps then contaminating
drinking water supplies, natural water bodies, égﬁcultural areas, or residences. The danger of
faulty or non-functioning overfill prevention equipment also includes the danger of an explosion
or a fire, especially when the overfilled product is something as inflammable as gasoline or

kerosene.

159. These requirements go to the very safety of the operation and maintenance of
underground storage tanks: safety from hazards that include both fire danger and environmental
contamination. For example, a danger exists when fuel supplierS are filling up a tank with
gasoline as they, as well as customersAor workers at the station, then become exposed to the fuel
fumes or they are exposed to the exp!dsion or fire hazard created if overfilled product comes into
contact with an ignition source, including static electricity or the potential spark ﬁom a cell

phone.

4. Overfill Prevention Requirement Violations and Statutory Criteria

160. It is my view that the penalties EPA seeks for each of the two overfill prevention
violations are reasonable, and this conclusion is grounded upon my consideration of all the
surrounding circumstances and upon my UST background at EPA. In the paragraphs in the

section above, I have set forth the importance-of the regulatory requirements for overfill
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prevention. As noted, a failure to comply with the overfill prevention requirements may result in
spills and hazardous substances (as gasoline, diesel fuel or kerosene) entering the environment.
As with the other violations Respondents committed, these dangers are magnified because of the

relatively long time periods over which these violations occurred.

161. Mr. Chase, as the owner and operator of tank number 008 at Station I, failed to
comply with the overfill prevention requirements for a period of over two years. He, as the |
operator of tank number 001A, and Respondent Chase Services, Inc. (“CSI”), as the owner of
this tank (at Station I'V), failed to comply with these requirements for a period of almost one
year, and this violation ended not by any corrective action taken by either Mr. Chase or CSI, but
because of the July 2009 sale of this station (paragraph 104 of my February 2012 declaration).
The longer the overfill prevention requirements were not being met, the greater the likelihood
that an overfill problem would occur. These violations are sufficiently serious to §varrant the
penalties sought by EPA. The seriousness of the violation is exacerbated at Station IV because it
overlies a New York State Source Water Protection area, with the vulnerability of these direct
sources of public drinking water increased as a direct consequence of Mr. Chase/CSI not having

an operating overfill device on tank number 001A.

162. The pattern seen throughout this entire proceeding continues with regard to the two
overfill prevention violations: the lengths of the periods of non-compliance (solely by Mr. Chase

with regard to tank number 008 at Station I; jointly by CSI, as owner, and Mr. Chase, as
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operator, with regard to tank number 001A at Station IV) reveal disregard of what these
regulations required; as with the other violations that this Court has found, the actions (through
inaction) of Respondents convey a basic absence of good faith efforts to comply. Illustrative of
this lack of good faith efforts to comply is the situation regarding tank number 001A at Station
IV: although EPA’s April 2009 information request letter specifically inquired about the overfill
prevention device on this tank, no corrective action was taken through the time of the July 2009
sale of this station; the June 2009 response from Mr. Chase provided no infoﬁnation of how he
(or Respondent CST) might address this violation, or even whether he (or CSI) intended to do so.

Paragraph 102 of my February 2012 declaration.

163. These facts affirm that Mr. Chase (or CSI regarding tank 001A; Mr. Chase is chief
corporate officer of CSI) did not give the attention to the regulatory requirements for proper

functioning of overfill prevention equipment.

164. The penalties sought for each of counts 3 against Mr. Chase and 12 against Mr.
Chase and CSI are reasonable and appropriate given these circumstances. This is my view now,
as it was when I initially reviewed thé record and developed the complaint. My view as to the
reasonableness of these penalties is based both on the serious nature of these violations and on
the extended absence of good faith efforts to comply with the regulatory provision for properly
functioning overfill prevention equipment on underground storage tanks. Given the criteria set

forth in 42 U.S.C. § 6991e, each of these penalties is amply justified. Based on my UST
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experience at EPA, Region 2, I believe that each of these penalties is warranted under this

statutory provision.

E. Failure to Comply with Corrosion Protection Testing (Count 9)

165. This count involves two underground storage tanks, designated tank number 001 and
tank number 002, at Station III. Each wés used to store gasoline. Tank number 001 had a
capacity of 11,000 gallons, and tank number 002 had a capacity of 4,000 gallons. Both of these
tanks were identified during EPA inspections to be of a “stip-3” design, a tank type that relies on
a foﬁn of corrosion protection called sacrificial anodes. Sacrificial anodes are the main
component of a cathodic protection (CP) system used to protect buried or submerged metal
structures from corrosion. They are made from a metal alloy with a more “active” voltage (more
negative electrochemical potential) than the metal of their host structure. The difference in
potential between the two metals means that the anodes corrode more quickly, so that the anode
material corrodes instead of the host structure. Because these tanks were installed on November
1, 1995, the anodes on tank number 001 and tank number 002 at Station III were required to be
tested by no later than May 1, 1996 and every three years thereafter pursuant to 40 C.F.R. §

280.31(b).
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166. This count involves a violation of 40 C.F.R. § 280.31(b). Sub-paragraph 1 of this
regulation requires that underground storage tanks that are equipped with cathodic corrosion
protection be tested for proper operation within six months of their installation and then every

three years thereafter. Sacrificial anodes constitute one type of cathodic corrosion protection.

1. The Penaity Parameters for a Corrosion Protection Testing Violation

167. For purposes of determining the appropriate gravity-based component of the
penalty, the UST penalty guidance states a violation of this regulatory provision is classified as
involving a Major for deviation from the applicable governing requirements and a Moderate
potential for harm. A violation of the cathodic protection testing requirement is calculated on a
per-tank basis. See Exhibit A, the UST penalty guidance, Subpart C (“General Operating
Requirements™) of Appendix A, “Matrix Values for Selected Violations of Federal Underground

Storage Tank Regulations.”

168. For this count, involving the two tanks (tank number 001 and tank number 002), I
chose May 1, 2008 as the start date for the violation in this count; this was the earliest date
within the five-year period looking back from the date of issuance of the complaint when a

corrosion protection test had to have been conducted (as noted above, these timing of these tests
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is tied to the date of the tanks’ installation). The end date that I chose for this violation was April

6, 2009, when a corrosion protection test for the two tanks was conducted.

169. For the economic benefit, I used an estimated, avoided annual recurring cost of $200
that I input into the BEN model. This is the estimated cost for coﬁducting a corrosion protection
test for two tanks ($600) based on current rates but divided over the three-year period each test
covers and represents the money Mr. Chase avoided paying by not conducting tests in a timely
manﬂer. No capital investments or one-time non-depreciat;le expenditures were applicable for
this violation and I inputted a value of zero into the BEN model for them. The economic benefit

was calculated as $150.

170. For the gravity-based componeﬁt, there were 341 days of non-compliance, and, as a
consequence, in accordance with the UST penalty guidance, I deteﬁnin_ed the DNM to be 2.5.
For the violation period up through January 12, 2009, the equivalent of a DNM of 2.0, the
penalty calculation computer program set the matrix value at $970. For the remainder of the
DNM (0.5), the period after January 12, 2009, the program set the matrix value at $1,060. No
violator-specific adjustments to the matrix value were made as I had no evidence warranting any
such adjustment. I assessed an ESM of 1.5 for the reasons set forth in paragraphs 33 a,nd' 34,

above. These factors resulted in a gravity-based component of $7,410.
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171. Putting together the gravity-based amount of $7,410 and the economic benefit
amount of $150, I derived a total penalty for count 9 at Station III of $7,560. I refer the Court to
EPA’s PHE, exhibit 39, the EPA Penalty Computation Worksheet, together with the economic
benefit component (derived from EPA’s Economic Benefit program, a/k/a “BEN analysis”) for

count 9.

2. Significance of the Corrosion Protection Testing Requirement

172. The requirement for regular testing of those underground storage tanks equippedl
with cathodic protection function is important to ensure the structural integrity of underground
storage tanks. Such integrity is a primary safeguard against leaks from a tank containing
petroleum products into the environment, leaks that might contaminate drinking water supplies,
natural water bodies, agricultural areas, or residences. Maintaining such integrity accordingly
plays an important role in effecting the safe and environmentally responsiblé operation and

maintenance of underground storage tanks that 40 C.F.R. Part 280 seeks.

173. To ensure that the integrity of tanks equipped with cathodic protection is not
compromised, the rules require regular testing of such tanks’ corrosion protection. Underground
tanks with metallic structures in contact with soil are also very vulnerable to corrosion as are the
sacrificial anodes protecting the tanks (sacrificial anodes were discussed more fully in
paragraphs 164 and 165, above.) Without regular testing, a tank operator may overlook the fact

that the sacrificial anode(s) has corroded to the point that it (they) no longer protects the host
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tank, and then the host tank will itself be more likely to corrode. Regularly testing keeps a
vigilant eye on the integrity of the tank system. A failure to perform such testing calls into the
question the safety of these tanks maintenance and operation, especially since these tanks

contained gasoline, which is, as is well known, extremely volatile, explosive and flammable.

3. Corrosion Protection Testing Requirement and Statutory Criteria

174. 1 believe that the penalty EPA seeks for this violation at Station I to be reasoﬁable
given all the attendant circumstances, including that the two tanks had a combined capacity of
15,000 gallons and they contained gasoline; I reach this conclusion based upon my UST .
background and experience at EPA. In the paragraphs in the section above, I have discussed the
importance of the required testing in order to maintain the structural integrity of these
underground storage tanks, and the accompanying importance of that integrity itself. The longer
this regulatory requirement was not met, the more likely it is that tank corrosion or other
problems with the tanks’ structural soundness would have occurred. In this violation,
Respondent Andrew B. Chase, as both owner and operator of these tw§ tanks, neglected

complying with the regulatory requirement for over 11 months.

175. This violation is sufficiently serious for this Court to assess the penalty EPA seeks.
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176. Mr. Chase’s virtually year-long failure to conduct the required testing calls into
question the priority he attached to ensuring that these tanks maintained their structural integrity,
and that in turn implicates the extent (or lack ihereof) of his good faith efforts to comply. As the
Part 280 regulations aiso require that an owner/operator maintain the last two corrosion
protection tests, the fact that Mr. Chase never provided any evidence of a test conduc‘.ted prior to
July 2009 indicates he may never have addressed this requirement. His disregard or neglect of
the applicable regulatory requirement reveals that, at most, his good faith efforts to effect
regulatory compliance were, at most, minimal, especially considering Mr. Chase has been

involved with underground storage tanks for a number of years.

177. The penalty sought for count 9 against Mr. Chas¢ is reasonable and appropriate
under these circumstances. This was my belief when I initially reviewed the record and .
developed the complaint, and it is my view now. My view as to the reasonableness of the
penalty is based upon the type of violation involved and its importance in the regulatory scheme
and also upon Mr. Chase’s extended inattention to the regulatory requirement. Given the criteria
set forth in 42 U.S.C. § 6991e, I can only conclude that this penalty is justified under those
factors EPA is obligated to consider in assessing an UST penalty. Based on my UST experience
at EPA, Region 2, I do not doubt that the penalty sought for the count 9 UST violation is

warranted under this statutory provision.
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F. Failure To Report/Investigate Suspected Release (Count 21 — Station VI)

178. This count involves a compartmenfalized underground storage tank with two
compartments, each of which is considered an underground storage tank; one is designated tank
number 002A and the other is designated tank number 002B. Tank 2A, with a capacity of 6,000
gallons, contained “off-road” diesel fuel and tank 2B, with a capacity of 2,000 gallons, contained
kerosene. This UST system was located at Station VI. These tanks were installed on or about

November 1, 2001.

179. This count involves a violation of 40 C.F.R. §-280.50, under which the
ownér/operator of an underground storage tank system must report to the “implementing agency”
within 24 hours a number of conditions specified in that regulation, including a release or
suspected release from an UST. By agreement between the EPA and the State, the
“implementing agency” in New York State is the New York State Department of Environmental
Conservation for a number of purpbses, including to receive reports of suspected releases from
an underground storage tank. (See paragraph 148 of my February 2012 declaration.) The

owner/operator must also follow the procedufes set forth in 40 C.F.R. § 280.52, including to

immediately investigate suspected releases of regulated substances.
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180. For purposes of determining the appropriate gravity-based component of the
penalty, the UST penalty guidance states a violation of this regulatory provision is classified as
involving a Major for deviation from the applicable governing requirements and a Major

potential for harm. A violation of this requirement is calculated on a per-facility basis.

181. For this count involving the two tanks at Station VI, I chose a start date of August
25, 2010, which was the date 24 hours after I notified Mr. Chase and the facility that the sump
sensors used for release detection for the pressurized piping at Station VI were in alarm. The end
date chosen was August 26 2010, when the facility actually did an investigation into the potential

release.

182. I determined that no discernible economic benefit could be calculated for this

violation, and thus set this value at zero while doing the penalty calculation.

183. For the gravity-based component, there were 2 days of non-compliance, and, as a
consequence, in accordance with the UST penaity guidance, I determined the DNM to be 1. As
the violation occurred in it§ entirety aftér January 12, 2009, the penalty calculation program set
the matrix value at $2,120. No violator-specific adjustments to the matrix value were made as I
had no evidence warranting any such adjustment. I assessed an ESM of 1. These factors

resulted in a gravity-based component of $2,120.
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184. Given the gravity-based amount of $2,120 and a zero economic benefit component,
I derived a total penalty for count 21 at Station VI of $2,120. I refer the Court to EPA’s PHE,
exhibit 51, the EPA Penalty Computation Worksheet, together with the economic benefit

component (derived from EPA’s Economic Benefit program, a’k/a “BEN analysis”) for count 21.

185. The significance of the requirement that an owner or operator immediately report a

suspected release to the New York State Department of Environmental Conservation (NYSDEC)

is to ensure that the State is kept fully informed in a prompt manner of all suspected releases of
petroleum-based substances from underground storage tanks. The underground storage tank law
is part of overall law on solid and hazardous waste (formally called the Solid Waste Disposal
Act, 42 U.S.C. §§ 6901-6992k), énd Congress instructed EPA to partner with the states in
implementing the law on solid and hazardous waste. As part of the states’ participation in this
overall scheme to govern the generation, management, handling and disposal of solid waste
(including the management of tanks), it is important that states be given prompt notice of

suspected releases from underground storage tanks.

186. Equally significant is the requirement that an owner/operator immediately
investigate a suspected release from an underground storage tank. Given the harm to human

health or the environment that might result from a release of petroleum-based products such as
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gasoline or diesel fuel, it is imperative that such a release be investigated immediately so that
corrective measures be taken, as well that preventative méasures be taken to ensure no repetition
or recurrence. The sooner a suspected release is investigated, the more quickly it can be
rectified, and the more the extent of the attendant threat to human health or environmental |

damage can be limited.

187. As I have discussed in the paragraphs above, the violations of count 21 are
sufficiently serious for this Court to assess the penalty EPA seeks. As for the good faith efforts
to comply, these should be evaluated within the window of time the regulatory requirement
provides for compliance. Although Mr. Chase had been given express notice directly by me, his
efforts at compliance occurred outside the 24-hour period the regulation allows to address this
type of situation. His neglect of the possibility of a potential release lasted beyond the time
period set in the regulation for compliance. This dereliction of his regulatory obligation should

be evaluated in light of his longstanding ownership and operation of underground storage tanks:

188. The penalty sought for caunt 21 against Mr. Chase is reasonable and appropriate
under these circumstances. This was my belief when [ initially reviewed the record and
developed the complaint, and it is also the view I hold now. In light of the criteria set forth in 42
U.S.C. § 6991e, my conclusion, anc in which I have confidence with a reasonable degree of
certainty based upon by my experience in the UST program at EPA, Region 2, is that this penalty

is justified under those factors EPA is obligated to consider in assessing an UST penalty. A
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penalty of $2,120 is neither unreasonable nor unwarranted for the violations found by this Court
for count 21; indeed, I believe this amount is appropriate and justified for the violations in count

21.

G. Failure To Maintain Records of Release Detection Monitoring for Pressurized
Piping (Count 11 - Station I1I, Count 14 - Station IV, and Count 16 - Station V)

189. These three counts involve a number of underground storage tanks (énd the piping
connected to them) at three stations, as follows: count 11 at Station III, count 14 at Station IV
and count 16 at Station V. Count 11 pertains to records for the pressurized piping for tank
number 001 and tank number 002, eéch of which contained gasoline and utilized underground
piping that was pressurized; Count 14 pertains to records for the pressurized piping for: a) tank
number 001A, which contained diesel fuel and utilized underground piping that was pressurized,
and b) tank number 003A and tank number 003B, each of which contained gasoline and utilized
underground piping that was pressurized; and Cbunt 16 pertains to records for the pressurized.
piping for: a) tank number 001A and tank number 001B, each of which contained gasoline and
utilized underground piping that was pressurized, and b) tank number 002A, which contained

diesel fuel and utilized underground piping that was pressurized.

190. The capacity of these tanks is as follows: a) tank number 001 at Station III, 11,000

gallons; b) tank number 002 at Station III, 4,000 gallons; ¢) tank number 001A at Station IV,
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9,000 gallons; d) tank number 003A at Station IV, 10,000 gallons; e) tank number 003B at
Station IV, 5,000 gallons; f) tank number 001A at Station V, 10,000 gallons; g) tank number

001B at Station V, 5,000 gallons; and h) tank number 002A at Station V, 6,000 gallons.

191. For the violations found at each of Station III, Station IV and Station V, Respondent
Andrew B. Chase has been found liable. In addition, for the violations found at Station IV,
Respondent Chase Services, Inc., has also been found liable, while, for the violations found at

Station V, Respondent Chase Commercial Land Development, Inc., has also been found liable.

192. Owners and operators of UST systems are required, per 40 C.F.R. § 280.41(b)(1)(ii),
to monitor releases from underground piping in which regulated substénces are regularly
conveyed under pressure, and such monitoring must occur in a manner that meets oné of the
requirements listed in that provision. Further, the owners aﬂd operators are also required, under
40 C.F.R. §-280.45, to maintain records in accordance with 40 C.F.R. § 280.34, and such records
must demo'nstrate compliance with the applicable requirements of 40 C.F.R. Part 280, Subpart D.
(The regulation at 40 CFR § 280.41 is part of the Subpart D regulations.) One of the 40 C.F.R.
§ 280.34 provisions requires owners and operators to maintain information pertaining to recent
compliance with the release detection requirements 40 C.F.R. § 280.45. And, pursuant to 40
C.F.R. § 280.45(b), the owner or operator must maintain the results of any sampling, testing or

monitoring for at least one year.
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193. The UST penalty guidance states thét a violation(s) of the recordkeeping
requirement, as occurred in counts 11, 14 and 16, is classified, for purposes of determining the
appropriate gravity-based component, as Moderate for extent of deviation from thé applicable
requirements and Minor for potential for harm. Such a violation is calculated on a per-facility
basis. See Exhibit A, the UST penalty guidance, Subpart D (“Release Detection”) of Appendix

A, “Matrix Values for Selected Violations of Federal Underground Storage Tank Regulations.”

194. When determining economic benefit, I input a base $120 of annual recurring costs
into the BEN modei, which is essentially an estiméte of $10 a month which would be required
for the labor and supplies to generate and maintain récords. When determining violator-specific
modifiers, I assessed an additional 5% increase to the matrix value for “unique” factors for every
additional tank or line from the first tank that requires release detection. This was to reflect the

higher significance of not maintaining records for multiple components.

195. For each of these three counts (11, 14 and 16, pertaining to Stations III, [Vand V,
respectively), I chose August 26, 2007 as the start date for the respective violations because that
date was 12 months prior to the August 26, 2008 inspection. I chose December 31, 2007 as the
end date for the respective violations because, for each of these stations, Mr. Chase made
available release detection records for pressurized piping from January 2008 on. None of the
Respondents ever .provided, for any of the UST systems in question at the three stations,

evidence of release detection records for the pressurized piping from August 2007 through
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December 2007 (as I have previously stated in my February 2012 declaration: paragraph 98 for

count 11; paragraphs 111 and 112 for count 14; and paragraphs 120 and 121 for count 16).

196. For each of these three counts, I calculated the economic benefit to be $33. For each
of them, for the gravity-based component, there were 128 days of non-compliance, and, as a
| consequence, in accordance with the UST penalty, I determined the DNM to be 1.5. As these
violations occurred in their entirety between March 14, 2004 and January 12, 2009, the penalty

calculation program set the matrix value at $130.

197. There were only two variable among the three counts. I made violator-speciﬁc
adjustments to the matrix value based upon the number of pressurized lines involved in each
count. Thus, for count 11, because that count involved two pressurized lines, I made a 5%
upward adjustment to the matrix value; for each of counts 14 and 16, because each involved
three pressurized lines, I made a 10% upward adjustment to the matrix value in each count.
Again, this was done to reflect the increased seriousness of not maintaining records when

multiple components (in this case, pressurized piping were involved.

198. For the reasons discussed in paragraphs 33 and 34, above, for the violation invblving
Station III I assessed an ESM of 1.5; for the violation involving Station IV, I assessed an ESM of

2; and for the violation involving Station V, I assessed an ESM of 1.
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199. Putting together the gravity-based component for the violations in count 11 at
Station III ($307.13), the gravity-based component for the violations in count 14 at Station IV
($429) and the gravity-based component for thé violations in count 16 at Station V ($214.50), 1
determined the following penalties for these counts: for count 11, $340.13; for count 14, $462;
and for count 16, $247.50. The aggregate amount for the total penalty as a consequence of the
failure to maintain records of release detection monitoring for pressurized piping connected to
the specified USTs at Stations III, IV and V is $1,049.63. I refer the Court to EPA’s PHE,
exhibit 41, the EPA Penalty Computation Worksheet, together with the economic benefit
component (derived from EPA’s Economic Benefit program, a/k/a “BEN analysis”) for count
11; EPA’s PHE, exhibit 44, the EPA Penalty Computation Worksheet, together with the
economic beneﬁt'component‘(derived from EPA’s Economic Benefit program, a’k/a “BEN
analysis”) for count 14; and EPA’s PHE, exhibit 46, the EPA Penalty Cpmputation Worksheet,
together with the ecpnomic benefit component (derived from EPA’s Eéonomic Benefit program,

a’k/a “BEN analysis”) for count 16.

200. The signiﬁcénce of these record-keeping violations arises from the reasons that
records are to be maintained: the records afford the regulated party the means to check whether
its piping is experiencing releases (small or large). In addition, the records provide a method by
which EPA can readily confirm with a high degree of certainty whether an owner or operator of

USTs is complying with specified release detection monitoring requirements. Without such
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records being developed and kept, EPA would be unable readily to ascertain whether an
owner/operator complies with such requirements or violates them, and would then have to base
its conclusion from presumption, inference and the entirety of the circumstances. The record-
keeping requirements represent the mechanism, the means, for the EPA efficiently and
effectively to keep abreast of the extent and rates of compliance, and a failure to comply with
these record-keeping requirements might indicate (as in the present case) non-compliance. Thus
insisting on the records being kept may help deter releases and is one concrete way EPA can
insist and then confirm that owners/operators are complying with the underlying regulatory

requirements.

201. While these are relatively serious violations, they are not of the magnitude of other,
substantive violations (such as failing to annually test the operation of the automatic line
detectors). Nonetheless, for the reasons set forth in the above paragraph, these are not violations

to be taken lightly or dismissed.

202. Mr. Chase, for all three counts (and Chase Services, Inc., for count 14; Chase
Commercial Land Development,.lnc., for count 16) failed to comply with the applicable record-
keeping requirement for 128 days. While the extent of this extended neglect (involving three
separate service stations, and the pressurized piping connected to eight USTs with a total
capacity of 60,000 gallons of either gasoline or diesel fuel) did not continue as long as some of

the other violations, it did persist for more than one-third of a calendar year. Additiohally,
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although EPA sent a number of information requests to Mr. Chase requesting records for the
piping, he consistently ignored this and focused on providing records that only pertained to
tanks. This further demonstrated to me a lack of good faith on his part to provide EPA with
records and to comply with legal requirements. Based on all I learned from the record of this
proceeding, I can only conclude that good faith efforts to comply with the applicable

requirements were non-existent for the last third of 2007, the period of non-compliance.

203. I believe the relatively small penalties sought for each of counts 11, 14 and 16 (none
is above $500, and two are below $350) are reasoﬁable and appropriate when measured against
the circumstances underlying the violations. I hold to this view now, as I did when I first
reviewed the record in this matter and developed the penalty amounts. My view that each of
these penalties is reasonable and warranted is based upon my evaluation of the relative
seriousness of these violations and the absence of good faith regarding compliance efforts during
the last several months of 2007. In light of the standards set forth in 42 U.S.C. § 6991e, each of
these penalties is fully justified, and, based upon my experience with UST mattér§ at EPA,

Region 2, over a number of years, I have no doubt about the correctness of my conclusion.



94

VI. Recent Review of the Penalty Amounts in Issue

204. The entire amount of the penalty EPA is seeking for all counts (1 through 16, 18, 19
and 21) is $263,052.63. The amount tabulated in the complaint, $232,838.63 was incorrect; thg
correct sum in the complaint should have read $276,078.63. Because EPA is not pursuing a
judgment of liability for counts 17 and 21, and because EPA has slightly lowered the penalties
for count 4 and count 5, the total amount of penalty EPA is requesting this Court to assess is less

than the $276,078.63 amount.

205. Based upon a recent review of the penalty amount for each of the counts in issue that '_
I conducted in order to prepare this declaration, I affirmed that a penalty calculation usiﬁg the
directions provided in the UST penaity guidance incorporates and reflects those factors listed in
the UST statutory penalty provision, 42 U.S.C. § 6991e, i.e. the seriousness of each and any

good faith efforts to comply with an applicable requirement.

206. As I reviewed the penalty amounts discussed above in preparation for executing this
declaration, I analyzed the relevant facts and circumstances giving rise, constituting and/or
surrounding thé respective violation(s) in question in an effort to attempt to ensure that each such
penalty would be reasonable in light of all éuch pertinent facts and circumstances, including the

minor adjustments made to some of the penalties (as discussed above). A good portion of such
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analysis for each penalty amount consisted of my considering, weighing the facts of and
evaluating the seriousness of the underlying violation(s) and any good faith efforts by
‘Respondents (whether Mr. Chase alone, or Mr. Chase with one of the corporate respondents) to
comply with the applicable legal requirement(s). Based upon my recent review, I have no
hesitation or doubt in my belief that each of the penalties sought by EPA is reasonable,

appropriate and justified in light of these considerations.

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge, information and belief.

Executed on: August 9, 2012 /7
;’1"// i 4 P
/ / /ﬁ ’ -~
7/ , M y
é’ﬁ b/ / { , /
- /‘/ ///f

{
PAUL M. SACKER
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NOTICE

The proceduras set forth in this document are intended solely for the guidance of the U.S. EPA.
They are not intended, and cannot be relied on, to create rights, substantive or procedural, enforceable
by any party in litigation with the United States government. The U.S. EPA reserves its rig:n to act at
variance with this guidance and to change it at any time without public notice.
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CHAPTER 1. INTRODUCTION TO UST PENALTY GUIDANCE

This document provides guidance to U.S. Environmental Protection Agency (EPA) Regional
Offices on calculating civil penalties against owner/operators of underground storage tanks (USTs) who
are in violation of the UST technical standards and financial responsibility regulations. The
methodology described in this guidance seeks to ensure that UST civil penalties, which can be as high
as $10,000 for each tank for each day of violation, are assessed in a fair and consistent manner, and
that such penatties serve to deter potential violators and assist in achieving compliance.

This penalty document is part of a series of enforcement documents which includes: (1) the
Agency's UST/LUST Enforcement Procedures Guidance Manual (OSWER Directive 9610.11, July 1980),
which provides guidance to U.S. EPA Regional personne! on taking enforcement actions against
violations of the UST technical requirements; and (2) the draft *Iinterim Enforcement Response Strategy
for Violations of UST Financial Responsibility Requirements,* which provides guidance an taking
enforcement actions against violations of the financial responsibility requirements. Although these
enforcement documents are intended primarily for U.S. EPA Regional enforcement staff, State and local
UST implementing agencies may find it useful to adapt some of the concepts and methodologies for
their own UST enforcement programs.

This chapter briefly describes the U.S. EPA's authorities for taking enfdrcemem action and
assessing civil penalties. It also provides an overview of the enforcement actions that may be taken in
response to UST violations, and indicates how the assessment of penalties fits into the enforcement
framework.

1.1 U.S. EPA PENALTY AUTHORITY

The U.S. EPA’s authority for assessing civil penatties for violations of UST requirements is
provided by Subtitle | of the Resource Conservation and Recovery Act (RCRA). Under the Hazardous
and Solid Waste Amendments of 1984, Congress added Subtitie | to RCRA in response to the growing
environmental and health problems created by releases from USTs. The statutory framework for the
national UST program is set forth in Sections 9002 through 9004 of Subtitle I. N

Under Section S006 of Subtitle |, EPA is authorized to take enforcement actions and assess
penalties against violators of requnrements promuigated under Subtitie ], including technical standards
and financial responsibility requirements.! In particular, Section 8006(a) provides the authority to issue
administrative orders requiring compliance within a reasonable specified time period. All such orders
will be processed within the Agency according to the Consolidated Rules of Practice (CROP)

Pursuant to Section 9006(d), a Section 9006 compliance order may assess a civil penatty, provided that
the penalty does not exceed $10, 000 for each tank for each day of violation of the techrucal standards

-

' These are contained in two separate rules: the UST Technical Standards Rule, 40 CFR Part 280,
Subparts A through G (promulgated September 23, 1988) and the UST Financial Responsibility Rule,
40 CFR Part 280, Subpart H (promuigated October 26, 1988).

2 40 CFR Part 22, "The Consolidated Rules of Practice Governing the Administrative Assessment of
Civil Penalties and the Revocation or Suspension of Permits.* The CROP was extended to cover
administrative enforcement actions under Section 8006 (see 53 FR 5373, February 24, 1988).

-1-
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and ﬁnancxal responsibility rules. This dodument presents guidance for determining the appropriate
civil penalty amount for an administrative complaint and order, and discusses use of penalties in field
citations.

. In addition to administrative enforcement actions, EPA may initiate judicial enforcement actions
under Section 8006 to compel compliance with Subtitle {'s statutory and regulatory requirements. EPA’s
judicial enforcement actions are processed through Federal courts and are reserved for violations of
administrative orders. Under such actions, EPA is authorized to seek judicial penalties of up to $25,000
for each day of continued noncompliance with an administrative order issued under Section 9006 or a
corrective action order issued under Section S003. In these cases, Agency personnel should seek the
maximum penalty.*

1.2 OVERVIEW OF THE UST ENFORCEMENT PROCESS
The USTAUST Enforcement Procedures Guidance Manual (OSWER Directive 9610.11, July 1980)

describes the range of enforcement actions that may be taken in response to an UST violation. These
enforcement options vary from initial responses, such as warning letters or notices of violation (NOVs),
which encourage compliance, to more stringent actions, such as administrative orders and judicial
injunctions, which compel compliance and, if appropriate, penalize violators. Exhibit 1 presents the
various enforcement actions that may be taken once a violation of an UST requirement is identified. In
general, enforcement personnel will take the least costly enforcement action that appears necessary to
achieve compliance and create a strong deterrent, and will escalate the severity of the enforcement
response if the initial action tails.

As shown in Exhibit 1, there are two approaches to taking enforcement actions. Under the
“traditional® approach, enforcement personnel may initially respond to a discovered violation by issuing
a warning letter or NOV to inform the owner/operator of the violation, explain what actions need to be
taken, and indicate possible consequences if the owner/operator fails to achieve compliance. If
necessary, enforcement personnel may then meet with the owner/operator to negotiate an agreed-upon
course of action for the owner/operator to follow to achieve compiiance. However, for recaicitrant
violators, or where violations pose a threat to human heatth and the environment, enforcement
personnel will typically issue administrative complaints or take judicial action. To provide a deterrent
effect, an administrative complaint may include an initial penalty target figure. Upon receipt of the
complaint, a violator may pay the penalty specified, request an informal settiement conference, and/or
request an administrative hearing. Regardless of the violator's response, the outcome generally will be
a final penatty that the violator must pay or eise face judicial prosecution. Exhibit 1 shows where the
target and final penalties appear in the enforcement process.

As an alternative to the traditional approach, enforcement personnel may initiate an enforcement
response using field citations (see Chapter 5). Field citations, similar to traffic tickets, are modified
compliance orders issued by inspectors on-site at a facility when violations are discovered. However,
the use of field citations is generally limited to first-time violators when compliance is expected and
when the violation does not pose an immediate threat to human health and the environment. A typical

3

3 This $10,000 limit also applies to violations of the Interim Prohibition provisions and any
requirement of an approved State program. For violations of the May 1985 (statutory) notification
requirements, the penatty may not exceed $10,000 for each tank. -

* This guidance is in no way intended to limit the penaity amounts sought in civil judicial actions.
in settling judicial cases, however, the Agency may use the narrative penalty assessment criteria set -
forth in this guidance to determme or justify the penalty amount that the Agency agrees to accept in
settlement. v

2-
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Exhibit 1

- Overview of Enforcement Response Options
Traditionsl ! Fleld Citation
Approach Discovery of Approach
4 Viclation
3
Determination of
appropriste
entorcement
{ response
Initial : , ‘
Response : '
(e.g. waming )
letter, NOV) !
{
. |
Initial :
Negotiation i
(e.g. show cause
meeting)
‘ o
Administrative { X
Compiaint initia! Penatty !
Target Figure X
4 - y . ]
Settiement | |
Negotiati “ i
¢gotiations Settiement ‘
E - Adjustments :
Consent Agrsement - ;
- and Final Order { L
(or hearing) Fina! , -
i Penalty ,
. /
Judicial
Enforcement

NOTE: This exhibit presents an overview of enforcement options only, and does not mandate a certain order
of action. Actual enforcament actions may begin at any point in the process.
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field citation will not only require that the violator take actions to achieve compliance, but will aiso
assess a pre-established, non-negotiable penalty. This penalty is usually fairly low (e.g., $100) to
encourage prompt payment and response. In paying the citation penalty, the violator gives up the right
to appeal and consents to the requirements specified; thus, the citation is analogous to the final penalty
that results from settiement negotiations. This atternative path to arriving at a penalty is also shown in
Exhibit 1. If the owner/operator fails to respond to the field citation, enforcement personnel may resort
‘to enforcernent actions under the traditional approach or may initiate judicial actions.

Under the UST program’s franchise approach, States will undertake most of the enforcement
actions. However, in certain cases (e.g., where an owner/operator is particularly recaicitrant or the State
lacks sufficient enforcement authority), Federal assistance may be needed. In such cases, the Regional
office may omit initial, informal responses and proceed directly with administrative or judicial actions.
However, U.S. EPA enforcement also may be needed at the beginning of an enforcement case in
certain circumstances (e.g., in States without active enforcement programs or on Indian Lands).
such cases, Regional enforcement personnel may begin with either the traditional responses or may
determine that it is appropriate to use field citations.

1.3 UST PENALTY ASSESSMENT FRAMEWORK

This document provides guidance on caiculating penalties to be used in the administrative
enforcement actions described above. Consistent with the U.S. EPA's Policy on Civil Penames.
penalties assessed under this methodology are intended to achseve the foliowing goals

. Encourage timely resoiution of environmental problems;
. Sdpport fair and equitable treatment of the regulated community; and
. Deter potential violators from future violations. |

Exhibit 2 provides an overview of the major components used to set penalties at levels that will achieve

these goals. Specifically, to deter the violator from repeating the violation and to deter other potential

" violators from failing to comply, the penalty must place the violator in a8 worse position economicaity

than if he or she had complied on time. Such deterrence is achieved by: .

(1)  Removing any significant economic benefit that the violator may have gained from
noncompliance (the ‘economic benefit component’); and

(2 Charging an additional amount, based on the specific violation and circumstances of the
case, to penalize the violator for not obeying the law (the *gravity-based component").

The procedures for determining the economic benefit component and gravity-based co{'nponent are
discussed in Chapters 2 and 3, respectively. Furthermore, to support fair and equitabie treatment of the
reguiated community, the penalty must allow for adjustments to take into account legmrnate differences
between similar cases. Thus, under this methodology, the gravity-based component mcorporates
adjustments that reflect the specific circumstances of the violation, the violator's ‘background and
actions, and the environmental threat posed by the situation.

5 The “EPA Policy on Civil Penatties* (EPA General Enforcement Policy #GM-21, February 1984)
and the "Framework for Statute-Specific Approaches to Penaity Assessment® (EPA General
Enforcement Policy #GM-22, February 1984) establish a consistent Agency-wide approach to the
assessment of civil penatties.

4o
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_ The sum of the economnc benefit component and the gravity-based component ylelds the initial
penalty target figure that is assessed in the administrative complaint® For each case that involves
more than one violation, the Regional case team will need to decide on the number of counts
addressed in the complaint. Each count should be accompanied by an appropriate penalty calculation,
and the sum of these penalties will be the initial penalty target figure assessed in the complaint. Once
a complaint is issued, the Agency may enter into settlement negoatiations with the owner/operator to
encourage timely resolution of the violation. Such negotiations provide the owner/operator with the
opportunity to present evidence to support downward adjustments in the penalty. The process of
adjusting the penalty during settlement negotiations is addressed in Chapter 4. The outcome of such
negotiations will be the final penalty.

For specific types of cases, enforcement personnel may issue field citations, which assess
penalties while encouraging a swift return to compliance without a drawn-out appeals process. The use
of field citations to assess penatties is addressed in Chapter 5.

¢ However, it should be remembered that the sum of the gravity-based component pius the
economic benefit component cannot be greater than the statutory maximum of $10,000 for each tank
for each day of violation of the technical standards and financial responsibility regulations.

-
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CHAPTER 2. DETERMINING THE ECONOMIC BENEFIT COMPONENT

As explained in the preceding chapter, to ensure that the penalty deters potential violators, the
initial penatty target figure assessed in the compiaint must-include two fundamental components:

. Economic Beneft Component, which removes any significant proﬁt from
noncompliiance; and

. Gravity-Based Component, which imposes an assessment to penalize current
and/or past noncompiiance.

This chapter discuéses the process for determining the economic benefit component. The gravity-
based component is discussed in Chapter 3.

21 DEFINITION OF ECONOMIC BENEFIT COMPONENT

The economic benefit component represents the economic advantage that a violator has gained "
by delaying capital and/or non-depreciable costs and by avoiding operational and maintenance costs
associated with compliance.” The total economic benefit component is based on the benefit from two
sources: (1) avoided costs; and (2) delayed costs. All penatties assessed must include the full
economic benefit unless the benefit is determined to be *incidental,’ i.e., less than $100.

Economic Benefit Component = Avoided Costs + Delayed Costs

Avoided costs are the periodic, operation and maimsnance expendnures that should have been
incurred, but were not. : _ o

Delayed costs are the eéxpenditures that have been deferred by thé violation, but Wﬂl be incurred
to achieve compliance. ,

The Agency-wide penalty policy Erescribes the use of two methods for calculating a violator's
economic benefit from noncompliance:™ (1) the rule-of-thumb approach; and (2) the software program

-~

-

~

7 This policy does not outline a methodology for the recovery, as a measure of economic benefit,
of profits proximately attributable to illegal or non-compliant activities. Because the Federal UST
reguiations do not include a permitting process, the Agency is not presently aware of situations where
such profits would be realized, or where we would expect to seek recovery of such profits as a
measure of economic benefit in the Federal UST program. Shouid EPA determine that the recovery- of
such profits is appropriate in a particular case, the Agency will calculate such profits in a manner
consistent with the RCRA Civil Penalty Policy (October 1990).

8 Revised guidelines for calculating the economic benefit from noncompliance are incorporated
into a memorandum from Courtney Price (Assistant Administrator for Enforcement and Compliance
Monitoring) entitled, *Guidance for Calculating the Economic Beneﬁt of Noncompuance for a Civil
Penatty Assessment‘ (November 5, 1984) -

-8-
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called BEN.? The rule-of-thumb approach (described in the sections that follow) shouid be used for
making an initial estimate of the economic benefit of noncompiiance. If the initial estimate is less than
$10,000, the rule-of-thumb calculation may be used as a basis for the economic benefit assessed in the
-penalty. if, however, the estimate indicates that the economic beneftt is greater than $10,000, the BEN
mode! should be used. The BEN model should aiso be used if the wolator rejects the rule-of-thumb
calculation.

The BEN model, which is accessible by computer from anywhere in the country, uses a financial
analysis technique known as *discounting® to determine the net present value of economic gains from
noncompliance. BEN determines the economic benefit for an individual violator based on 12 specific
factors, or inputs, including the violator's initial capital investment, nondepreciable expenditures, and
operation and maintenance costs. For some inputs, such as income tax rate, annual inflation rate, and
discount rate, BEN will provide standard values if the user does not have actual figures. This use of
standard values allows for national consistency in determining economic benefit. Because the majority
of UST violations will be associated with an economic beneﬁt of less than $10 000, the rule-of-thumb
approach will be used in most cases.

The procedures for calculating the economic benefit of noncompliance using the rule-of-thumb
approach are described below. Because of the fundamental differences between avoided and delayed
costs, the process for determining the economic benefit component will depend on the type of cost
involved. The sections that follow describe methods for calculating each type of cost.

2.2 AVOIDED COSTS

Avoided costs are the operation and maintenance expenditures that are averted by the violator's
tailure to comply. These are considered to be avoided because they will never be incurred even if the
violator comes into compliance. For example, a violator who has failed to maintain product inventory
records in the past never will have to make up for the costs saved, aven if he is directed to stant
maintaining inventory records now. Other examples of avoided costs inciude: (1) failure to conduct a
required periodic test, (2) failure to obtain financial assurance by the phase-in date; and (3) failure to
conduct periodic maintenance of equipment. The violator's benefit from avoided costs is generally
expressed as the avoided expenditures plus the interest potentially earmed on the money not spent.

DETERMINING AVOIDED COSTS

Avoided =  Avoided + Avoided x Interest x Number x (1 - Marginal)

Costs Expenditures  Expenditures . ofDays Tax Rate
. 365 Days
Avoided Expenditures are estimated using local, comparable costs. / -

interest is the equity discourt rate provided in the BEN mode! {currently 18. 1 percent)
Number of Days is from the date of noncompliance to the date of comphance
365 Days is the number of days in a year.

Marginal Tax Rate is based on corporate tax rates or financial respons:bmty comphance class.

3

% For information, contact the BEN/ABEL Coordinator in the Office of Enforcement at the U.S. EPA
Headquarters by phoning (202) 475-6777 or FTS 475-6777.
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To determine the value of the interest, compounded annually, the equity discount rate should be
used. This represents the risk-free rate (T-bill) plus the cost of financing for poliution control equipment.
This rate can be obtained by calling the EPA Office of Enforcement or by accessing the BEN computer
model.'® As of the beginning of FY91, the equity discount rate was 18.1 percent. When used in the
formula, this number should be expressed as a decimal and not a percentage (e.g., 0.181, instead of
18.1%).

The marginal tax rate (MTR) used in calculating the avoided costs will vary depending on the size
of the business. Exhibit 3 provides a list of appropriate tax rates based on the facility or company's
taxable income. As with the interest rate, this number shouid be expressed as a decimal, not a
percentage (e.g., 0.15 instead of 15%). To determine the taxable income, enforcement staft should
contact EPA’s National Enforcement Investigations Center (NEIC) to determine whether the business in
violation is listed in the Dun and Bradstreet Business information Report data base.'! The data base
provides information on the annual incomes of a large number of companies across the country,
including the smaller, *Mom and Pop* businesses. Although most of the incomes listed in the data base
are those reported to Dun and Bradstreet, the data base aiso includes some astlmated incomes for
companies that have not reported.

If information on annual income cannot be obtained from NEIC, enforcement staff may use the
company’s financial responsibility compliance c!ass as a basis for determining the appropriate marginal
tax rate, as follows: . .

MARGINAL TAX RATES BASED ON FINANCIAL RESPONSIBILITY COMPLIANCE CLASS

Compliance Class * Tax Fllte

FR Classes 1 & 2 _ 0.34 (34%)
FR Class 3 0.25 (25%)
FR Class 4 - 0.15 (15%)

* Compliance class is determined as follows: Class 1 - large petroleum marketing firms with
1,000 or more USTs or any firm with net worth over $20 million; Class 2 - large and medium-sized
petroleum marketing firms with 100 to 999 USTs; Class 3 - smaller petroleum marketing firms with
13 to 99 USTs; and Class 4 - very small marketing firms with 1 to 12 USTs or less than 100 USTs
at one site, all other firms with net worth of less than $20 million, and municipalities.

In the absence of specific information on the violator's FR compliance class, enforcement staff should
assume that the violator is in FR Class 4 (which will result in the highest penalty).
R

19 7o obtain the equity discount rate from the Office of Enforcement, or to access BEN, call the
BEN/ABEL coordinator at (202) 475-5777 or FTS 475-6777. .

! Eor information from the Dun and Bradstreet data base call NEIC at (303) 236-3219 or FTS
8-776-3219. Using information on the violator's name and location (city and State), NEIC staff can
search the data base for mforrnatlon on the company’s annual income. .

«10-
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Exhibit 3 -
Apphcable Tax Rates for Determmmg Avoided Costs

-

SR

MARGINAL TAX RATE BASED ON FEDERAL CORPORATE TAX RATES
" (from 1989 U.S. Master Tax Guide):

Taxabie income over "~ Not over ‘ Tax rate
$0 $50,000 15%
$50,000 $75,000 25%

- §75,000 $100,000 34%
$100,000 $335,000 , - 39%"
$335,000 - 34%

*An additional 5% tax is applied to income between $100,000 and $335,000

to phase out the benefits of the graduated rates in that income range.
The marginal tax rate is applied to each increment of income specified above (e.g., for an income of
$75,000, 15% is applied to the first $50,000 and 25% to the next $25,000). The weighted average
1ax rates below have been calculated for each $10,000 increment in income to reflect the actual tax
burden at each income level. These values will facilitate the determination of penalty amounts by
eliminating the need to calculate the tax burden on each increment of marginal taxable income. To
find the weighted tax rate, round the estimated taxable income to the nearest $10,000 and use the
tax rate indicated in the table.

WEIGHTED AVERAGE TAX RATES BY INCOME LEVEL™

Taxable Income Tax Taxable Income - Tax

not greater than Rate not greater than _ Rate
$50,000 0.15 5200,000 . - 031
$60,000 - 017 S 5210,000 0.31
$70,000 0.18 $220,000 0.31
$80,000 0.19. $230,000 0.32
$90,000 0.21 $240,000 0.32
$100,000 0.22 _ $250,000 /032 -~
$110,000 024 $260,000 .~ 033
$120,000 0.25 $270,000 v 033
$130,000 0.26 $280,000 2033
$140,000 0.27 $290,000 033
$150,000 0.28. $300,000 - 0.33
$160,000 0.29 . $310,000 034.
$170,000 0.29 $320,000 0.34
$180,000 0.30 , $330,000 0.34

$190,000 0.30 > $340,000 - 0.34

““This table includes the additional 5% tax apphed to mcomﬁ between
$100,000 and $335,000.
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-

2.3 DELAYED COSTS

Delayed costs are the capital expenditures and one-time non-depreciabie costs that have been
_ deferred because the violator failed to comply with the requirements. Examples of delayed costs
include: (1) failure to install required equipment, such as cathodic protection; and (2) failure to clean up
a spill. These expenditures are considered only to be deiayed, and not avoided altogether, because
the violator will eventually have to incur these costs to come into compliance. The benefit from delayed
costs is generally expressed as only the return on investment that could have been eamed on the
money not spent. '

DETERMINING DELAYED COSTS

Delayed Costs = Delaved Expenditures x_Interest x Number of Days
365 Days -

Delayed Expenditures are estimated using local, comparable costs.

interest is the equity discount rate used in the BEN model (currently 18.1 percent).
Number of Days is from the date of noncompliance to the date of compliance.
365 Days is the number of days in a year.

For delayed costs there is no computation of the tax rate. Although there may be a modest tax
consequence for the violator because of delayed costs, this effect was deemed to be insignificant.
Furthermore, such a tax consequence only would be incurred if the violation were to span more than
one of the violator's tax years, ’ ‘
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CHAPTER 3. DETERMINING THE GRAVITY-BASED COMPONENT

- The second component of a penalty, and the one that serves to deter potential violators, is the
gravity-based component. The purpose of the gravity-based component is to ensure that violators are
economically disadvantaged relative to owner/operators of those faciities in compliance, and to penalize
current and/or past noncompliance. The gravity-based component consists of four elements:

«  Matrix Value (Section 3.1);

-+ Violator-Specific Adjustments to the Matrix Value (Section 3.2);
. Environmental Sensitivity Muttiplier (Section 3.3); and ’
. Day§ of Noricompliance Multiplier (Section 3.4). |

The gravity-based component is then added to the economic benefit component to amve at the initial
penalty target figure assessed in the complaint.

DETERMINING THE GRAVITY-BASED COMPONENT
. . Environmental Days of
Gravity-Based = Matrix Value x ViolatorSpecific x  Sensitivity x Noncompliance
Component Adjustments Muttiplier Muttiplier
Matrix Value is based on potential for harm and deviation from the requirement.

Violator-Specific Adjustments to the matrix value are based on violator's cboperation. willfuiness,
history of noncompliance, and other factors. ’

Environmental Sensitivity Multiplier (ESM) is a value based on the envnronmemal sensmwty
associated with the location of the facility.

Days of Noncompliance Multiplier (DNM) is a value based on the. number of days of
noncompiiance.

if the complaint results in settiement negotiations, certain factors used to adjust the matrix value may be
re-assessed during negotiations to determine whether a downward adjustment in the gravity-based
component is-appropriate. In general, it is the violator's responsibility to provide evidence in support of
reducing the penalty assessment during the settlement stage (see Chapter 4)

3.1 DETERMINING THE MATRIX VALUE

The first step in determining the gravity-based component is determining the initial matrix value.
The matrix value is based on the {oliowing two criteria: ,

. Extent of deviation from requirement - An assessment of the extent to which
the violation deviates from the UST statutory or regulatory requirements. -

14-
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«  Actual or potential harm - An assessment of the likelihood that the violation
couid (or did) tesult in harm to human health or the environment and/ar has
(or had) an adverse etfect on the regulatory program.

A matrix has been developed in which these two criteria form the axes (Exhibit 4). Three gravity
levels apply to each of these criteria — major, moderate, and minor — and form the grid of the matrix.
Thus, the matrix has nine cells, each of which contains a penalty amount. The specific cell to be used
in determining the matrix value is identified by selecting a gravity level for both factors. As a guide to
determining the appropriate gravity level, Appendix A provides a list of selected violations of the Federal
UST requirements and the associated deviation from the requirements and potential for harm.

Based on the type of violation (see Appendix A), penalties will be assessed on a per-tank basis i
the specific requirement or violation is clearly associated with one tank {3.g., tank upgrading). If the
requirement addresses the entire facility (e.g., recordkeeping practices), the penalty will be assessed on
a per-facility basis. For requirements that address piping, the unit of assessment will depend on
whether the piping is associated with one tank or with more than one tank. Appendix A mdncates the
suggested unit of assessment for specific violations.

3.1.1 Extent of Devistion from Requirements

The first factor in determining the matrix value is the extent of deviation from the requirements. -
The categories for extent of deviation from the requirements are the foliowing:

. Maior - The violator deviates from the requirements of the regulation or
statute to such an extent that there igs-Substantial honcompliance. An
example is installing a bare steel tan "cathodic protection.

. Moderate - The-violatoeviates from the requifement of the

reguiation or statute, but'to’Some extert has implemented the requirement as
. intended. An exarnple is installing improperty constructed cathodic
protection.

. Minor - The violator deviates ‘slightly from the regulatory or statutory
requirements, but most of the requirements are met. An exampile is failing to
keep every maintenance record on properly constructed cathodic protection.

3.1.2 Potential for Harm

The second criterion for determining the matrix value of a violation is the extent to which the
owner/operator's actions resulted in, or were likely to result in, a situation that couid cause harm to
human heaith or the environment. When determining this factor, it is the potential in each situation that
is important, not solely whether the harm has actually occurred. Violators should not be rewarded with
lower penalties simply because no harm has occurred. The potential extent of this harm, if it were to
occur, is addressed by the environmental sensitivity multiplier, discussed in Section 3.3 of this chapter.

The potertial-for-harm factor will also be applied to violations of administrative requirements (e.g.,
recordkeeping and notification requirements) that are integral to the regulatory program. For violations
- of these requirements, enforcement personnel should consider the *importance® of the requirement
violated. For exampie, failure to submit tank notification data may be considered to have significant
potential for harm because the Agency has few other sources of information on the location of USTs.

«15-
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Exhibit 4

Matrix Values for Determining the
Gravity-Based Component of a Penalty

" Extent of Deviation from Requirement

Major MOderate Minor

1,500 1,000 500 A' ;:"" ::.:EE
“ S
pu
] | B
= 750 500 20 B
- ;
8
° ]
o |

200 100 50 5

' g

NOTE: These amounts constitute the matrix vaiue only. They are pot the Initial penalty
target figure. The initial penalty target figure is calculated as follows: |

Economic Violator- Environmentai Days of '
initial Penalty _ MATRIX A WA
Target Figure = Benefit "'(V ALUE X Specific X Sensitivity X Noncompliance)

Component Adjustments Multiplier Multiplier
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For purpose of this guidance, the categories for potential for harm are the following:

. Maior - The yiolation causes or may cause a situation resulting in a
substantial or continuing risk to human health and the environment and/or
may have a substantial adverse effect on the regulatory program. Examples
are: (1) improperly installing a fibergiass reinforced plastic tank (because a
catastrophic release may result); or (2) failing to provide adequate release
detection by the specified phase-in date (because without release detection a
release may go unnoticed for a lengthy period of time with detrimental
consequences). ;

. Moderate - The violation causes or may cause a situation resulting in a
significant risk to human heaith and the environment and/or may have a2
significant adverse gffect on the regulatory program. An exampile wouid be
installing a tank that fails to meet tank corrosion protection standards
(because it could result in a release, although the use of release detection is
expected to minimize the potential for continuing harm from the release).

. Miner - The violation causes or may cause a situation resulting in a relatively
low risk to human health and the environment and/or may have a minor
adverse effect on the reguiatory program. An example would be failing to
provide certification of UST instaliation (assuming that the installation was
done correctly).

32 VIOLATOR-SPECIFIC ADJUSTMENTS

In general, adjustments to the matrix value may be made at both the pre-negotiation and
settlement stages of penalty assessment to address the unique facts of each case and to resoive the
case quickly. Prior to settiement negotiations, enforcement personne! have the discretion to use any
relevant information to adjust the matrix value upwards or downwards. These adjustments are solely at
the discretion of EPA enforcement personnel. ,n‘,_\

Specifically, to ensure that penalties ‘are assessed in a fair and consistent manner, and take into !
account case-specific differences, enforcement personnel have the option of adjusting the matrix vaiue
based on any information known about the violator's: (1) degree of cooperation or noncooperation; (2)
degree of willfulness or negligence; (3) history of noncompliance; and (4) other unique factors.

VIOLATOR-SPECIFIC ADJUSTMENTS TO THE MATRIX VALUE

Adlustment Factor : " Range of Percentage Adjustment -
Degree of Cooperation/Noncooperation Between 50% increase and-25% decrease
Degree of Wilfulness or Negligence Between 50% increase and 25% decrease
History of Noncompliance Up to 50% increase only
Other Unique Factors Between 50% increase and 25% decredse

The sections that foliow discuss these four adjustment factors. In addition, the matrix value
should be adjusted to refiect the environmental sensitivity and the days of noncompliance, which are
discussed in Sections 3.3 and 3.4, respectively. Subsequent adjustments made during the settiement

stage, including adjustments for inability to pay, are discussed in Chapter 4.
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: To ensure that the penalty maintains a deterrent effect, enforcement staff should consider

adjustments toward increased penalties in all cases (i.e., make upwards adjustments to the matrix
value). It is up to the violator to present information during settiement that mitigates use of such
‘upward adjustments. However, to ensure that penalties are caiculated fairly and consistently, any
upwards adjustment may be made only if the circumstances of the case warrant such adjustments.
Furthermore, for any adjustments made to the matrix value, justtﬁcatnon must be provided on the penalty
assessment worksheet (see Appendix B).

3.21 Degree of Cooperation/Noncooperation

The first factor that may be considered in adjusting the matrix value is the violator's cooperation
or good faith efforts in response to enforcement actions. In adjusting for the violator's degree of
cooperation or noncooperation, enforcement staff may consider making upward adjustments by as
much as 50 percent and downward adjustments by as much as 25 percent of the matrix value.

In order to have the matrix value reduced, the owner/operator must demonstrate cooperative
behavior by going beyond what is minimally required to comply with requirements that are closeiy
related to the initial harm addressed. For exampie, an owner/operator may indicate a willingness to
establish an environmental auditing program to check compliance at other UST facilities, if appropriate,

‘or may demonstrate efforts to accelerate compliance with other UST regulations for which the phase-in
deadline has not yet passed.'® Because compliance with the regulation is expected frormn the :
regulated community, no downward adjustment may be made if the good faith efforts to comply
primarily consist of coming into compliance. That is, there should be no *reward" for doing now what
should have been done in the first place. On the other hand, lack of cooperation with enforcement
officials can result in an increase of up to 50 percent of the matrix vaiue.

3.22 Degree of Wilifuiness or Negligence

The second adjustment that may be made to the matrix value is for willfuiness or negligence,
which takes into account the owner/operator’s culpability and intentions in committing the violation. In

assessing the degree of willfulness or negligence, the foliowing factors may bé tonsidered™—
. How much control the vioia_tor/had over events constituting the violation (e.g.,
whether the violation could have been prevented or was beyond the :
owner/operator's control, as in the case of a natural disaster);
. The foreseeability of the events constituting the violation;

. Whether the violator made any good faith efforts to comply and/or took
reasonabile precautions against the events constituting the violation; and

. Whether the violator knew or should have known of the hazards assoaated
with the conduct, and

. Whether the violator knew of the legal requirement that was violated (resumng
in an upward adjustment only).'®

12 For information on establishing environmental auditing programs, see "EPA Policy on the
Inclusion of Environmental Auditing Provisions in Enforcement Settiements,* U.S. EPA, Office of
Enforcement and Compliance Monitoring, November 1986.

13 Lack of knowledge of the legal requirements may not be used as a basis to reduce the matrix
value. Rather, informed violation of the law shouid serve to increase the matrix vaiue,
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In certain circumstances, the amournt of control that the violator has over how quickly the violation
is remedied also can be relevant. Specifically, if correction of a violation is delayed by factors that the
violator clearty can show were not reasonably foreseeable and out of his or her controi, the penaity
assigned for the duration of noncompliance may be reduced (see Section 3.4), although the original

penalty for noncompliance should not be. In assessing the degree of willfuiness, enforcement staff may
consider making upward adjustments by as much as 50 percent and dawnward adjustments by as
much as 25 percent of the matrix value.

3.2.3 History of Noncompilance .

The third factor to be considered in adjusting the matrix vaiue is tha v:olators history of
noncompliance. Previous violations of any environmental regulation are usually considered ciear
evidence that the violator was not deterred. by previous interaction with enforcement staff and
enforcement actions. Uniess the current violation was caused by factors entirely out of the control of
the violator, prior violations shouid be taken as an indication that the matrix value should be adjusted
upwards. When assessing the history of noncompliance, some of the tactors that may be considered
are: :

. Number of previous violations;

. Seriousness of the pfevious violations;

«  Time period over which previous violations occurred;
. Sirnilarity of the‘ previous violations;

. Enforcement tools utilized (e.g., whether the owner/operator's brevious
behavior required use of more stringent enforcement actions); and

. Violator's response to the previous v:olauon(s) with respect to corractnon of
the problem.

For purposes of this document, a *prior violation* includes any act or omission for which an accountable
enforcement action has occurred (e.g., an inspection that found a violation, a notice of violation, an
administrative or judicial compiaint, or a consent order). A prior violation of the same or a related
requirement would constitute a similar violation. ' '

In cases of large corporations that have many divisions and/or subsidiaries, ¥ the same
corporation is involved in the current violation the adjustments for history of noncompiiance will apply.
In addition, enforcement staff should be wary of a company that changes operators or shifts
responsibility for compliance to different persons or organizational units as a way of avoiding increased
penatties. A consistent pattem of noncompliance by several divisions or subsiqiarieé of a corporation
may be found, even though the facilities are at ditferent locations. Again, in these situations,
enforcement staff may make only upward adjustments to the matrix value by as much,as S0 percent.

3.2.4 Other Unique Factors
This guidance allows an adjustment for unanticipated factors that may aﬁse on a case-by-case
basis. As with the previous factors, enforcement staff may want to make upward adjustments to the

matrix vaiue by as much as 50 percent and downward adjustments by as much as 25 percent for such
reasons.
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33 ENVIBONMENTAL SENSITNITY MULTIPUER (ESM)

in addition to the vrolator-specrﬁc adjustments discussed above, entorcement personnel may

make a further adjustment to the matrix value based on potential site-specific impacts that could be
caused by the violation. The environmental sensitivity multiplier takes into account the adverse
environmental effects that the violation may have had, given the sensitivity of the local area to damage
posed by a potential or actual release. This factor differs from the potential-for-harm factor (discussed
in Section 3.1.2) which takes into account the probabiiity that a release or other harmiul action would
occur because of the violation. The environmental sensitivity muttiplier addressed here looks at tthe

actual or potential impact that such a release, once it did occur, would have on the local environment
~ and public health.

To caiculate the environmental sensitivity muttiplier, enforcement personnel must first determine
the sensitivity of the environment. For purposes of this document, the environmental sensitivity will be
either low, moderate, or high. Factors to consider in determining the appropriate sensmvrty level
include:

. Amount of petroleun or hazardous substance potentially or actually released
(e.g., size of the tanks and number of tanks at the facility that were involved
in the violation, as they relate to the potential volume of materials released);

«  Toxicity of petroleum or ha'zardous substance released;

) Patential hazards presented by the release or potential release, such as
explosions or other human health hazards; \

. Geologic features of the site that may affect the exlent of the release and may make
remediation difficult;

. Actual or potential human or environmental, receptors, including:

Likelihood that release may contaminate a nearby river or stream

Number of drinking water wells potentially aﬁecred

Proximity to environmentally sensitive areas, such as wetlands; and

Proximity o sensitive populations, such as children (e.g., in schools).

. Ecological or aesthetic value to environmentally sensitive areas.

p-a

Thus, a *low* sensitivity value may be given in a case where one tank conta:nrng petroleum is located in
clay soil in a semi-residential area where all drinking water is supplied by municipal systems, and where
little wildiife is expected to be affected. A moderate sensttivity value may be given if: several tanks
were in violation; the geology of the site would allow for some movement of a plume of released
substance; and several drinking water wells could have been affected. A high sensitivity vaiue may be
given if: a number of tanks (or very large tanks) were invoived; there were several potential receptors of
the released substance through drinking water wells or contact with contaminated surface water; and
the comamination would be difficuit to remediate. Each level of sensitivity is given a corresponding
muttiplier value, as provided below.
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DETERMINING THE ENVIRONMENTAL SENSITIVITY MULTIPLIER

Environmental Sensitivity Multipller (ESM) is based on the potential or actual environmental
impact at the site, and is given a corresponding value as foliows:

Environmental

Sensitivity ~ ESM
Low o 1.0
Moderate - . 1.5
High 20

3.4 DAYS OF NONCOMPLIANCE MULTIPLIER

The final adjustment that may be made to the matrix value takes into account the number of days
of noncompliance. To determine the amourt of the adjustment, locate the days of noncompliance
multiplier (or DNM) in the table below that corresponds to the duration of the violation:

DETERMINING THE DAYS OF NONCOMPLIANCE MULTIPLIER

Days of Noncompliance Multipiler (DNM) is based on the number of days of noncompliance:

Days of

Noncompliance : DNM -
0-90 : : 1.0

91 - 180 1.5

181 - 270 20
271 - 365 25
Each additional 6 months

or fraction thereof add 0.5

The DNM is then muhiplied by the adjusted matrix value and environmental sensitivity muitiplier to
obtain the gravity-based component of the penalty, as follows:

DETERMINING THE GRAVITY-BASED COMPONENT

e
, Environmental Days of
Gravity-Based = Matrix Value x Violator-Specific x Sensitivity x Noncompliance
Component _ Adjustments Muttiplier _ Muttiplier

The ecbnomic benelit component is added to the gravity-based component to form the initial penalty
target figure to be assessed in the complaint. As discussed previously, this figure cannot exceed
$10,000 for each tank for each day of violation.
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CHAPTER 4. SETTLEMENT ADJUSTMENTS

After the initial penalty target figure has been presented to the potential violator in a compiaint,
. additional adjustments may be made as part of a settlement.compromise. All such adjustments are
entirely within the discretion of Agency personnel. The burden is always on the owner/opera:or to
provide evidence supporting any reductnon of the penalty.

In response to a complaint, the owner/operator may request an informal conference and/or a
hearing to settle the penalty and violation. The Federal Consolidated Rules of Practice (CROP)
procedures for administrative actions at 40 CFR Part 22 provide for a settiement conference and a right
to a public hearing, giving the owner/operator the opportunity to present data to support a penatty
adjustment. At a minimum, enforcement personnel may consider adjustments based on the four
violator-specific adjustment factors discussed in Chapter 3, including:

. Degree of cooperation/noncooperation;
. Degree of willfulness or negligence;

. History of noncompliance; and

. Other unique factors.

The settiement adjustment is usually not made to the economic beneft component unless new and
" better information about the economic benefits is made available. The Agency should maintain a
record that includes a statement of the reasons for adjusting the penafty.

In addition to the ad;ustment factors listed above, and because of the nature of the UST
regulated community, one factor that commonly will be discussed during negotiations is the
owner/operator's inability to pay. An adjustment may need to be made for inability to pay to ensure fair
and equitable treatment of the regulated community. {t is important, however, that this reduction not
allow the regulated community to regard violations of environmental requirements as a way to save
money. Furthermore, a penalty should not be reduced when a violator refuses to correct a violation,
has a history of noncompliance, or in cases with egregious violations, e.g., failure to abate a release
that is contaminating drinking-water supplnes

The Agency shouid assume that the owner/operator is able to pay uniess the owner/operator
demonstrates otherwise. The inability to pay adjustment should be based on the amount of the initial
penalty target figure and the financial condition of the business, but it is the owner/operator's
- responsibility to provide evidence of inability to pay. The owner/operator may provide evidence, such
as tax returns, to document his or her ciaims. In cases when the owner/operator faiis to demonstrate
inability to pay, the Agency should determine whether the owner/operator is unwilling to pay, in which
case no adjustments to the initial penalty target figure should be made. In cases where the
~owner/operator can successfully demonstrate: (1) that the company is unable to pay; or (2) that -
payment of all or a portion of the penalty will preclude the violator from achieving complnance, the
following options may be considered: _ e

2

«  Aninstaliment payment plan with interest;

. A delayed payment schedule with interest;

. An in-kind mitigation activity performed by the owner/operator;

. An environmental auditing program implemented by the owne;/operator; or

. Reduction of up to 80 percent of the gravity-based component.
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e

A reduction of the gravuy-based component, should be considered only after determining that the other
four options are not feas:ble

In order to evaluate a violator's claim regarding inability to pay, two sources of information are
available to determine the likelihood that a company can afford to pay a certain civil penalty:

National Enforcement investigation Center (NEIC). The NEIC of EPA’s Office of Enforcement
has developed the Superfund Financial Assessment System that can determine a company's ability to
pay. For publicly owned companies, specific financial data is available from NEIC. I investigating a
private company, enforcement staff can report financial data to NEIC and it will be keyed into NEIC's
computerized economic computer model for analysis.'®

ABEL EPA's Office of Enforcement developed the "ABEL' model as part of an ongoing effort to

- evaluate the financial heatth of firms involved in enforcement proceedings. The ABEL model has been
used by EPA, Regions, and States to evaluate a firm'’s claim regarding inability to pay based on 21
inputs gathered from the company’s Federal income tax retums from the previous 3 years.

Enforcement staff may access ABEL by computer dial-up on a personal computer with a modem and an
ABEL user ID number.'® in addition, OUST has developed a PC-based model called ABELPRO which

is a simplified version of ABEL that is run on a PC using a LOTUS spreadsheet or Macintosh Excel.!”

* The Agency is currently developing cross-media guidance on envnronmental mitigation projects
which, when final, will supersede the "ARernative Payments’ section of the Agency's February 16, 1984
penaity policy (#GM-22). Until the revised Agency guidance is finalized, the Agency's 1984 penalty
policy should be consdited for additional guidance.

'5 Eor further information, contact the NEIC at (303) 236-5100 or FTS 8-776-5100.

. ¥ 7o obtain the ABEL User's Manual and user ID numbers for computer hookup, contact the
BEN/ABEL Coordinator at the U.S. EPA Headquarters, by phoning (202) 475-6777 or FTS 475-6777.

17 gor mformauon contact the appropnate Reglonal Desk Officer at U.S. EPA Headquarters' Office
of Underground Storage Tanks.
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CHAPTER 5. USE OF FIELD CITATIONS

<Reserved>

" The Office of Underground Storage Tanks (OUST) has been exploring the use of field citations as
an alternative means of assessing civil penalties and obtaining compliance with UST requirements.
Once the manner in which field citations will be used in the Federal UST program has been determined,
this policy will be revised to reflect how field citations fit into the UST penalty policy.
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APPENDIX A:
MATRIX VALUES FOR SELECTED VIOLATIONS OF FEDERAL UNDERGROUND STORAGE TANK REGUI.ATIONS'

Deviation from Potentlal

Regulstory Viofation Unht Matrix Value
Cltation Assoes- Requirement  for Harm
ment

SUBPART B -- UST SYSTEMS: DESIGN, CONSTRUCTION, INSTALLATION, AND NOTIFICATION

§280.20(e) (1)

§280.20 Performance standardas for new UST systeme

piping ‘. '

Instaliation of an improperly comﬁuclod fiberglass-reinforced plqo!lo tank m Major Major $1500
§280.20(e) (2) Instalistion of an improperly designed and constructed metsl tank that failate () Major Moderate $750
meset corrosion protection standards
§280.20(a)(2) (D instalistion of a metal tank with unsuitable dlél&htvlc coating m Major Modetate . $750
§280.20(s) (2} (i) lml:ll-tlon ol en improperly designed cethodic protection system lor a kmotal m Modaerate Moderate $500
tan
!280.26(:)(2)(!") Impropor.lmlollu“on of catht;dlc protaction system for s metal tank m Moderate Moderate $500
§280.20(8) (2) (v) Improper operation and maintenance of tank cathodic protection system ' m Major Moderate $750
§280.20(a)(3) |nst:"a||on of an Improperly constructed steel-fiberglass-reinforced-plastic m Major Moderate $750
. tan
$2680.20{b)(1) fnstaftation of improperly consiructed fiberglass-reintorced plastic piping (1] Maloy Major $1500
$280.20(b)(2) Fallure to provide any cathodic protection for metal piping (1} Major Moderate ’ $750
§280.20(b)(2) () instattation of piping with unsuitable diefectric costing m Major Moderate $750
$280.20(b) (2} (i) Installation ol‘ improperly designed cathodic protection for metal piping (] Moderate . Moderate $500
§260.20(b) (2} (1) lmptopo? installation d cethodic protection system for plping [13] Moderate Moderate $500
§280.20(b) (2) (V) Improper operation and maintenance of cathodic prolection system for metal ({y] Major Moderate 875()

Y Unit sssessment refers to whethov the penalty should be lppllod per tank (T) or per laciiity (F). Where the violation applhl to piping (P), the assessment will depend on whether
the piping is associated with one tank or more than one tank. .

TE: THIS LIST OF SELECTED VIOLATIONS 1S NOT INTENDED TO BE EX

JTIVE AND, THEREFORE, MAY NOT INCHIINE A1 macceem: = oo -
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Ragulatory
Cltstion

Violation ) !

Unlt

Assese-

Deviation from Potential
Requirement for Harm

Matrix Value

SUBPART B -- UST SYSTEMS: DESIGN, CONSTRUCTION, iNSTALLATION, AND NOTIFICATION (Continued)

$280.20{c)(1) * Fallure to install eny spit prevention -yitom m Maljor Major $1500
szod.zo(c)(t)(n Installation of inadequate splil prevention equipment in a new tank m Major Major ' 8!505 ,
§280.20(c) (1) Failure to Install any overiil prevention system . m Major Moderate $750
§280.20(c) (1) (I installation of inadequste overdill prevention equipment in a new tank M Major_ Moderate $750
§280.20(d) Fallure to Install tank in accordance with accepted codes and standards m Veries? " Varles? see mairix
5250.20(d) Fallure to install piping In accordance whh accepted codes and standards (4B Vaties? Vulooy se0 matrix’
§280.20(e) Fallure to provide eny certification of UST instaltation . 1] Moderate Minor , $100
§280.20(e) (1)-(6) Failure to provide complete certification of UST installation (3] Minor Minor $50
280.21 Upgndlnﬁ ot oxldlng usT systems _
!m.21 (b)  Failure 1o meet ali lank upgrade standards m Major | Msjor 81500
$280.21(b) (1)) Improper instalistion of interlor lining for tank upgrade requirements m Mn'lor Major $1500
§260.21 (b)(1) () Falture 1o meet interior lining Impoc_iion requirements for tank upgrade m Major : Moderate 4750
§280.21(b)(2() Fallure to ensure that tank is structurally nbund before Installing cathodic. m Ma]oi : ’Moc.ionio $750
protection
1 §280.21 (b) (2 (i Failure ld provide sny monthly monitoring of cethadic protection for tank TF) Mﬂot Maljor . $1500
upgrade requirement
- §280.21(b) (2 () Fallure to provide continuous monthly monitoring of cathodie protection for | (1:2] Moderate - Minor $100

tank upgrade tequitament -

¥ Devistion from requirement and potential for harm will vary depending upon specific code or standaid violated.

* NOTE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BE EXHAUSTIVE AND. THERFFORE AV Ry soome om0
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| NOTE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO Bt

USTIVE AND, THEREFORE, MAY NOT INCIIINE Att naccime = cons -o

Maejor

Regutatory Vloilallon Unit Devistion from Potentist Matrix Value
Chatlon Assess- Requirement  for Harm
ment?
SUBPART B -- UST SYSTEMS: DESIGN, CONSTRUCTION, INSTALLATION, AND NOTIFICATION (Continued)
§280.21 (b) (2) (il Faifura to meet tightness test requirements for a tank upgraded wllh cathodic aom Major Moderate $750
protection
§260.21 (b) (2) {iv) Fallure to meet requirements for testing for corrosion holes for o hnk om Major Moderate $750
upgraded with cathodic protection . : ’
§260.21(¢) Fallure to install any cathodic proteciion for metal piping upgrade P Major Major $1500
requirements
§260.21(c) Fallure 1o meel tightness test requirements for cathodically protecied metal P Major Moderate $750
piping '
§2080.21 (d) Fallure to provide spill prevention system for an existing tank m Major Major $1500
© §280.21(d) Fallure to provide overfill pravention system for an existing tank m Major Moderate $750
260.22 Notification requirements
$280.22(n) Faliure to nolify state or local agency within 30 days of bringing an UST .m Major Major $1500
system into use
, §280.22(a) Failure to notify designated state or locel agency of existing tank m Major Major $1500
§280.22(c) Faiture to u«;«u on the submitted notification form all known tanks at that ® Major Moderste $750
site .
~ §280.22(c)  Falture fo submit & separate notification torm for alt nollﬂod tanks that are (3] Major Minor $200
located e} a separate place of operation
$280.22(e)-(0 Fallure to provide complete certificetion of sl requirements on the notification (3] Moderate Minor " $100
form
§260.22(g) ‘Fnlluu to Inform tank. purchaser of notification requirements m * Mafor $1500
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Regulatory Violatlon Unit Deviation from Potentlal Matrix Value
Citatlon Assess- Requirement for Harm
) ment?/

SUBPART C -- GENERAL OPERATING REQUIREMENTS

280.30 Spiit and overfill control

§260.30(s) Fallure to take necessary precautions to prevent ovelitl/spillage during the (F) Major Mejor $1500
C ’ transier of product

§280.30(b) Failure to report a spltioverfill (i3] . Major Major $1500

$260.30(b) Fallure to investigate and clean up a spill/overfill ) Major Mejor © $1500

280.31 Operstion and maintenance of corrosion protection

$280.31(a) Fallure 1o operate and malintain corrosion protection system continuously (FM) Mejor Major - $1500

§280.31 (b} (1) Failure to ensure thet cathodic protection system s tesied within 8 months of {FM Mejor Major $1500
instaliation

§280.31(b) (1) Failure to ensure that cathodic protection lyitom is tested every 3 years . am Major Moderate $750
thereafter

§280.31 (b)(1) Faflure 1o meot one J-year test for cathodic protection system (am Moderate Minor $100

§2080.31(b)() F:::uu 10 Inspect cathodic protection’ uyal;m In eccordance with accepted vF Major Moderate $750
codes .

§280.31(c) Failure to inspect impressed current systems every 60 days (T/F) Major . Moderate - $730

§280.31 {d) Falluro;k\’\ maintaln any records of cathodic pvoloeﬂon‘ Inspactions (14,3] Mniol Moderate $750

§280.31(d) ~ Failure to hﬂnldn every record of cathodic protection lmpoclloni (/3] Moderate Mlnov $100

o ~ .

280.32 Compatibility

§280.32 Fallure to ensure that UST system Is made of or lined with materials - (TP Major ' Major $1500
compatible with substance stored : .

* NOTE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BE EXHAUSTIVE AND, THEREFORE, MAY NOT INNCTHINE At mrnos — oo
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Regulatory Violation Unit Deviation from Potentlal Matrix Vatue
Cliation Assess- Requirement for Harm .
ment!
SUBPART C -- GENERAL OPERATING REQUIREMENTS (Continued)

280.33 Repalre allowed
§260.33(e) * Felluse to repals UST system in accordance with accepted codes and m Varies? Varles? sse matrix

standerds p

" §280.33(b) Failure to repair liberglass-reinforced UST in accordance with accepted codes m Varles? Varles¥ see matrix

and standards
§260.33(c) Failure to replace metal piping that has released product (] Major Major $1500
§280.33(c) Failure to vopék ﬁbovghu—ulniom& plping In acecordance with ® Mejor ’ﬁolov $1500

manufacturers specifications *
§280.33(d) Fallure to ensure thet repaired tank sysiems are tightness tested within 30 m Mejor Moderate $750

days of completion of repair
§280.33(e) Fallure to fast cathodlo protection system within 8 months of repalr of an UST m Major Moderate $7%0

system
§260.33(f) Fallure 1o maintein records of each repair to an UST system m Malor Major $1500

280.34 Reporting and recordkeeping

- (For violations of reporting and recordkeeping, see npproprlda ragulatory section (e.g., reporting of releases will be under Subpart D).

A

SUBPART D — RELEASE DETECTION

[

200.40 General requirements for all UST eysteme

§280.40(a) (1) Fallure o provide relesse detection method capable of detecting a release
from tank or piping that routinely contains product

§260.40(s) () * Fsliure to install, calibrate, operate, or maintain release detection method in .
accordance with manutacturer’s Instructions

TE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BE E. STIVE AND, THERFFORE, MAYV MNT I1ms rime =0 o = -

“am

()

Major Major $1600

Major Major ‘ $1500
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Regulatory Violation » : Unlt < Deviation from Potential Matrix Value

Citstlon : ) Assess- Requirement ~ for Harm
ment/

SUBPART D -- RELEASE DETECTION (Continued)

§260.40(a) (3) Fallure to provide a retsase detection method that meets the performance (12] " Major Malor $15800
requirements in §260.43 or §280.44 :
! §260.40(b) Fallure 1o nolity implementing agency when release delection Indicates (3] Major Major $1500
. relosse .
§280.40(c) Fallure to provide any release detection method by phase-in date F Major Major $1500
- §280.40(d) Faliure to closs any UST system that cannot rieet release detection ® Major Malor $1500
“requirements, ‘ ’

b
“.

200.41 Requirements for petroleum ust sysiems

Major Major $1500

§280.41(a) Falture to monitor tﬁnh at loast every 30 days; i appropriate m
§260.41(a)(1) Fallure to conduct tank fightness testing every 3 years, if -ppropvlah m Msjor Major $1500 .
§280.41(0)(2) Fallure 1o conduct annual tank tightness testing, ¥ sppropriate m Major Major $1500
§280.41(b) Fallure to use any underground piping monitoring method ® Major Major : $1500
2680.42 Requlrements for hazardous subsiance UST systems
§280.42(e) Fallure to provide release dastection for an existing hazardous substance tank (3] Major Major $1500
syslerh . ‘ .
\ .
§280.42(b) Fallure 16 provide adequste release detection for s new hazardous substance {7 Major Major $1500
’ UST system : : '
N .
§280.42(b) (1) ‘ Fallure to provide adequate secondary containment of tank for a hazardous m Major Major : $1500
substance UST

§260.42(b)(2) Fallure to provide adequate double-walled tank/adequate lining fof a m Major ‘Major $1500
: hazardous substance UST '

* NOTE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BE EXHAUSTIVE AND, THEREFORE, MAY NOT {NCHIINE Al mnccerne = ceme © =
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Regulatory Violation : Unit Deviation from Potential Matrix Value
Chiation ) . Assess- Requitement  for Harm
mentY

! SUBPART D -- RELEASE DETECTION (Continued)

$280.42(b) (3) Fallino to provide adequate external liners for a haurdoun substance UST m Major Major $1500

§280.42(b){4) Failure to provide adequate secondary conlnlnmonl of piping for e hazardous (4} Msjor Major $1500

substence UST . !

280.44 Methods of ralease detaction for piping

$280.44 Failute to provide any relesse detection for und?rquund plping - P Major Major $1500

§260.44(e) Failure to ;;rwldo adequste line leak detector system for underground piping (1] Major Major | - $1500

§260.44(b) Failure to provide adequate line tighiness testing system for undormound 1) . Major Major $1500
piping system

§280.44(c) ln.doqﬁaio use of applicable tank release detection methods ' ’ (1] Major Maejor $1500

280.43 Relsase detection recordkeeping

. §260.4% Falture o meintain any records of release detection monitoring (3] Major Major $1500
§260.43 Failure 1o maintain every record of release detection monltoring (2] Moderate Minor ' $100
§260.45(a) Fallure 1o document el release detection performance claims for § yests after (3] Moderate Minor $100

instaliation - _ ‘
§280.45(b) Failure to m-‘lnhln any results of sampling, testing or monitoring for relaase (3} Major Major ~ $1500
N detection for et least | year
§200.45(b) Fallure to malnlaln ivocy result of sampling, losllng or monnovlng for release ® Moderate Minor $100
* detection for at least 1 year :
§200.45(b) Fallure to retaln results of tightness testing until next test s conducted . ‘(F) . Major Major $1500
§260.45(c) ‘Falture to document any calibration, maintenance, and repair of refease (3] Major Major $1500

detection

“€: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BE EX} VR AND THEREEANE saat sins oo
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Ragulatory Violation Unit Deviation from Potentlal WMatsix Value
Cltatlon : Assess- Aequirement  for Harm
mentY :
SUBPART D — RELEASE DETECTION (Continued)
§260.45(c) Faillsie Yo document svary calibration, maintenance, and repalr of release F) Moderate Moderate $500 .
. detection
SUBPART E -- RELEASE REPORTING, INVESTIGATION, AND CONFIRMATION
280.50 Reporting of suspected ukno
§280.50{a)-(c) Failure to report a suspected releasa within 24 hours to the implementing (2] Mejor Mejor $1500
agency . .
280.52 Release Investigation and confirmation steps
§280.52(a)-(b) Fallure to investigate and confirm a release (it appropriate) using accepted (F) Major Major $1500
_ . proceduras .
280.53 Heporting and cleanup of spilts and overfiils
$260.53(e) - Fellure to report a spiiVoverfifl (f appropriate) to implementing agency within (F) Major Major $1500
" 24 hours (or other specified time period) ‘
§260.53(b) Fallure to contain and immediately clean up a npilllovorim of less than 25 (2] Major Mejor $1500
gallom ) . '
$280.53(b) Fa“uto\o contaln and Immedlately clesn up a hazerdous ouBsinneo' (13] Major Major $1500
spitoverfilt
SUBPART F -- RELEASE RESPONSE AND CORﬁECﬂVE ACTION
L . . i
| ‘ .
Failure to take initiel rasponse ections within specified time period after » (i3] Msjor Major $1500

§280.61

telease is confitmed

* NOTE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BE EXHAUSTIVE AND, THEREFORE, MAY NOT INCTIINE AL enenime = s
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]
" Regulatory | - Viotetlon : Unht Deviation from Potentlel Matrix Value
Cltatlon’ : Assess- - Roquirement  for Harm
mentV :
SUBPART F -- RELEASE HESPONSE AND CORRECTIVE ACTION (Continued)
§280.62 Fallure 10 submit report on Initial abatement measures within 20 days {os (F)' Major Major $1500
other specified time) of release confirmation
§280.63 Fallure to submi topo}t on Inltial site characlerization within 45 days (or other A Major Major . ' $1500
specilied time) of release confirmation ,
" §280.64 o Fallure to submit repoit on free report removal within 45 days (or other F) Major Major $1500 .
 specified ime) of ralease confirmation .
. SUBPART G -- OUT-OF-SERVICE UST SYSTEMS AND CLOSURE
280.70 Temporary closure
§260.70(s) Fallure to continue operation and maintenance of cathodic protaction system {Fim © Major Modo}m $750
in a temporarily closed tank system
§280.70(a) - Fallure io.conllnuo operalion end maintenance of release detection In a (FM Mejor Major - $1800
femporarily closed tank system
§280.70(b) Fallure 1o comply with temporary closure requirements for a tarik system for 3 Fm Major Moderate $750
of more months '
§280.70(c) _ Faflure to permanently close or upgrade a temporarlly closed tank system {FM Major Major Sf 800
' ’ after 12 months . )
260.71 Permanent closure and changes-in-service .
§280.71(s) Failure to notlly Implementing agency of a closure or change-in-service Fm . Mafor Major $1500
$280.71{b) Fallure o remove el liquids and sludges for tank closure - Fm » Major * - Major $1500
§260.71 (b). Fallure 10 remove closed tank from the ground of fill tank with an inert solid Fm Major Moderate $750
: {or tank closuwre i
§260.71(c) Failure to empty and clean tank system and conduct a she assessment prior Fm Major ‘ Major $1500

1o a change-in-service

ITE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTFNNFR 7N ne & meres waie
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Regulatory Violation ’ ‘ Unit Deviation from Potential Matrix Value

ClHiation Aasoes- Requirement for Harm
ment!/

SUBPART G -- OUT-OF-SERVICE UST SYSTEMS AND CLOSURE (Continued)

280.72 Assessing the site at closure or change-in-service

§260.72(s) Failure 10 measure {if required) for the presence of a release belore a ' (VIF) Major Major $1800
. ) parmanent closure )

§260.72(b) # contaminated soll, contaminated ground water, of free productis ~ ° (V/F) Major Major $1500
- discoverad, falfure to begin corrective action

280.74 Closure recorde
§280.74 Failure to maintain closure records for at least 3 yeats : 13] Major Major $1500

§260.74 Failure to maintain change-in-service recoids for at least 3 years 3] Major Major $1500

SUBPART H - FINANCIAL RESPONSIBILITY

§280.93(a) Failure to comply with finenclal responsibllity requirements by the required (12] Major Moderate $750
phase-in time

$§280.93(a)(1)-(2) Fallure to meet the requirement lor per-occurrence coverage of Insurance. ® Major _ Moderate $750°

§280.93(b)(1)-(2) * Failure to meet the raquirement for annual aggregate coverage of Insurance. 3] Major Moderate $750

§2680.93(f) . Fallure to review and adjust financlal assursnce after acquiring new or F) Major Moderate $750
addilional USTs

§260.94 Use of an unappioved mechanism or combination of mechanlsms to {F) Major Moderate $750

-demonstiate financial responsibliity
§280.95 Use of faisified financial documents to pass financial test of sell-insurance (F) Major . Moderata $750

§260.106(e)(1) Fallurs to (epbv! evidence of financlal responsibility to the implementing (3] Moderate Minor $100
agency within' 30 days of detecting a known or suspected release .

* NOTE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BE EXHAUSTIVE AND, THFRFFORF MAV 81N i some oo
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Regulatory Violation Unht Deviation from Potentlal Matrix Value
Citation : Assoss- Requirement  for Harm
menmt? . o

SUBPART H - FINANCIAL RESPONSIBILITY (Continued)

§280.108(e) (2) Failure 1o report evidence of financial responsibility 1o the iImplementing (3] Moderate Minor $100
agency when new lanks are installed

§260.106(b) Fallure to report evidence of financial responsibility io the implementing F) Moderate Minor $100
. ‘agency il the provider becomes incapable of pioviding financlal assurance

and the owner or operator is unable to obtain alternate coverage within 30

days.

§280.107 Failure 1o maintain coples of the financlal assurance mechanlsm(s) usedto () Moderate Minor $100
comply with financial responsiblilty tule and cerdification that the mechanism
ls in compliance with the requirements of the sule at the UST site or place of
‘business ) _ . ' .

OTE: THIS LIST OF SELECTED VIOLATIONS 1S NOT INTENDED TO BE . JSTIVE AND. THERFFORE. MAY MINT et evme = -
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Assessments for each violation should be determined on separate worksheets and totaled. (f more space
is needed, attach separate sheet.)

Company name

Reguiation violated

Previous violations

Date of requirement | - Date of inspection
Date of compliance C Explanation (if appropriate):

1. Days of noncompliance

2. Number of tanks

Avoided Expenditures Basis:

Delayed Expenditures | Basis:

Weighted Tax Rate . Source:

interest Rate : Source: / C

COSTS Expenditures Expenditures of Days
365 Days

AVOIDED = [Avoldcd + Avoided x Interest x Number x (1 - Weighted Tax Rate)

3. Calculated Avoided Cost:

Page 1 of 3
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UST PENALTY.COMPUTATION WORKSHEET

DELAYED COSTS = Delaved Expenditures x interest x Number of Days
365 Days

4. Calculated Delayed Cost;

5. Economic Benefit Component: | (carry figure to Line 16).
(Line 3 + Line 4) ’

Potential for Harm:; Extert of Deviation
6. Matrix Value (MV): - (from document page 16 or Appendix A)
7. Pertank MV._____ (it violation is per facility, the amount on Line 7 will

(Line 2 x Line 6) ' be the same as the amount on Line 6)

Change Value Adjustment
(+ or-) {+ or-) Justification for Adjustment:
8. Degree of cooperation/ ) K e
noncooperation -
B "'/
9. Degree of willfulness 2
or negligence:
10. History of
noncompliance:

11. Unique factors:

12. Adjusted Matrix Value
{Line 7 + Lines 8-11) . -

Page20f 3
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’Am 5- GRAVHY-BASED coupousm

R ——

Level of
Environmemntal Sensitivity Justification:

13. ESM (from document Page 21)

14. DNM (from document Page 21)

v Environmental Days of
GRAVITY-BASED COMPONENT = Adjusted Matrix Vaiue x Sensitivity x Noncompliance
, Multiplier _Mutltipiler

18. ‘Gravity-Based Component:
(Line 12 x Line 13 x Line 14)

—

' PART 6- leAL PENALTY TARGET FIGUHE ]
— =

16. Economic Beneft Component
{from Line 5)

17. Gravity-Based Ccmponent
(from Line 15)

18. Initial Penalty Target Figure ‘/
(Line 16 + Line 17) ‘ e
SIGNATURE__. DATE

Page 3 0of 3
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OSWER Directive 9610.12

DELAYED COSTS = Delayed Expenditures x Interest x Number of Days
. 365 Days .

DC = FR080 = I8l = (20 _ 4,04
365

4. Calculated Delayed Cost____ 3 /24

5. Economic Benefit Component: L 3 7“/ (carry figure to Line 16).
(Line 3 + Line 4) ’ ‘

Potential for Harm:___/Y] aJ}af Extert of Deviation Ma} or

6. MatrixVaiue MV):_* /500 (irom document page 16 or Appendix A)

7. Pertank Mv;__$ 6.000 ( violation is per faciitty, the amourt on Line 7 wil
(Line 2 x Line 6) be the same as the amount on Line 6)

. PART 4 - VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE

Perceritage X Matrix = Dollar

Change .~ Valuge  Adjustment :
<+ Of - (+or-) Justification for Adjustment:

g D of ion/ Complied as require
. Degree of cooperati : . ,
' nor?cooperation 0 34000 0 Followin 'q m.s,a-ec{a.m.
8. Degree of willulness Did nof  knowiagl
" or negligence: 0 £6000 Io) Violate requirednénts.
i C Werniag (etFer cssvel

10. History of

n;nggmpliance: + 57 3,000 + ‘3 00 +or prtjw'our viola homr

11. Unique factors: Q £6000 0

12. Adjusted Matrix Value $6300
(Line 7 + Lines 8-11) _ :
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Leve! of

Environmental Sensitivity gd&ﬁg 2 Justification: A- ‘7 felease. s not

kel ¢t on near
er‘z Ma‘cf Saurccs. Potenha

i ¢c-\7 on +the environment wauld
be m:mm..l althoveh “fractired
14. DNM (from document Page 21)__/. & shele «Jaﬂ complica remediation

Envlronmental Days of

GRAVITY-BASED COMPONENT = Adjusted Matrix Vaiue x Sensitivity ¥ x Noncompliance
, Muttiplier Muttipiier

13. ESM (from document Page 21)__ /.5

6RC = £6300 # 1.5 v(§ = £ 14 175

15. Gravity-Based Component: {1 ‘7{ | 7§

(Line 12 x Line 13 x Line 14)

16. Econorriic Benefit Component 3 3 9’-7‘ ‘
(from Line 5) g ?

17. Gravity-Based Component_% /4, /75
(from Line 15)

" 18. Initial Penalty Target Figure ¥/ L/, 569 . J ==
(Line 16 + Line 17) :
SIGNATURE ' ‘ o DATE

C-5
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ACKGROUND

inspection Date: March 20, 1992

Facility Name and Description: Johnson's Petromart, located at Prairie View Lane, is one of eight facilties
in a convenience store chain that spans three counties. This facility has a total of 5 USTs, and there are a
total of 34 USTs at the 8 facilities. Based on an examination of the parent company’s tax returns, it was
determined that the company’s taxable income was $280,000.

Violations: During the inspection, the inspector observed that the facility had no records of financial
assurance coverage. as required by the April 26, 1991 deadline. . Subsequently, the inspector requested
records for each of the 8 Johnson facilities. Upon further investigation, the inspector determined that the
owner of the chain, Jack Johnson, had acquired private insurance (the owner did not quality to seif-insure)
for the other 7 facilities. At the remaining facility, however, netther the owner nor the operator had obtained
the required coverage, thereby constituting a violation of 40 CFR section 280.93(a). This facility is among
the oldest in the Johnson's chain and is operated with 4 bare steel UST systems and one cathodically
protected UST system. The other 7 facilities were opened subsequent to the interirn prohibition and '
installed USTs that meet the Federal design, construction, and installation requirements. Therefore,
obtaining insurance for these USTs was easier than for the facility in violation. The insurance company
had indicated that it wouild be willing to ensure the remaining facility provided that the tanks were retrofitted
with spill/overfill protection and cathodic protection.

Owner/Operator Response: Jack Johnson argued that it was the responsibility of the operator to upgrade
his USTs so as to make them insurable. The operator of the tacility claimed that he lacked the resources
to upgrade his USTs and believed that the responsibility for meeting the FR requirements was the owner’s.
The enforcement staff determined that the owner was aware of his responsibility to insure the USTs at all of
his facilities and that only he had the means to do so. The Agency attempted to enter into compliance

. negotiations with Jack Johnson, but to no avail. The Agency planned to issue an administrative complaint
on July 1, 1992 .

Previous Actions at Facility: Previously, one of the Johnson's facilities had been issued a warning letter for
failure to notify the Agency after bringing a new UST into operation. The owner had complied after
receiving the letter. Three other facilities had been issued waming letters for failure to maintain all of the
required monitoring records for release detection.

Current Status at Site: At the time of the most recent inspection, it was determined that the facility in

. violation of the FR requirements had an adequate method of release detection, and no releases were
determined to have occurred. The geology in the area of the facility is clay. The facillty is located in a
semi-residential/commercial area; however, there are no drinking water wells or sensitive wildltfe receptors
within a 3-mile radius of the site.
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 PENALTY CALC ULATION DATA

Violation: 40 CFR section 280.93(a)

Days of violation: 430 days from" date of noncompliance (April 26, 1991) to date of compliance (which, for
purposes of assessing the penalty, was determined to be July 1, 1992, to coincide with the date of the
administrative complaint). :

~Avoided expenditures: $27.40 per day = $11,781 for 430 days (estimated insurance premium, based on
an annual premium of $2,000 per UST for § USTs)

‘Delayed expendltures: $15,000 x 4 = $60,000 (where the average cost for System retrofit is $15,000).
This is considered a delayed cost because retrofitting would enable Johnson's to achieve compliance with
e financial responsibility requirement.
interest rate: 18.1% (the equity discount rate used in the BEN model for 1990).

Tax rate: 33% (the weighted average rate for a facility with $280,000 in taxable income).

[NOTE: The numbers used to determine avoided and delayed expenditures were chosen for convenience
only. They do not necessarily represent true costs in.any State or Region in the country.] -

C-7
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Assessments for each violation should be determined on separate worksheets and totaled. (lf more space
is needed, attach separate sheet.) :

Company’name joﬁﬁsm jS Peﬂ"r'o mart

Regulation viclated_ 40 _CFR <echon M.qﬂa)— Failwe +o Toraw‘a/geﬁ
£ull financie! -g‘,;/zradgg ‘-bfji;am#//bna. gead line.

Previous violations Notificatn yiolaton (1959) - wiarning (effer ;
gggg rclease detecton ﬁo/m‘mvz (/7‘") a}arn\z{q lette r issved].
Date of requirement ‘-//2(_1 [al - Date of inspection 1/20 /?ZE

Date of compliance 5‘[ [ / 9L Explanation (f appropriate): dale of

1. Davs of mpiiance__ 430 Compliance s consiclered +
- TS gnonee be date complaint is issved.

*
2 Numberof tanks S (Or ‘/)

(Orlj +f neaf 4o be re-i‘rﬂc"f)

_ Avoided Expenditures ¢ //;75/ ' Basis:_$27 fr'Q o<r c/aq rnSvrance (5-;2#4)
Delayed Expenditures 3L0 000 Basis: MO_E"' UST retrett (4 ""“’l—“)

Weightsd Tax Rate__0.33 (33%)  Source: MTQ 4oy 2380 Qoo inceme
Interest Rate_ 0. (% / [/3;1 ?a) /2 /X ca..,mf' ra'tz)

AVOIDED = [Avoided + Avoided x Interest x Number x (1 - Weighted Tax Rate)
COSTS Expenditures Expenditures -_of Days ' -
- 365 Days

R MALE PUIE 22 B2 [ w (1-33) < $95%

‘3. Calcliated Avoided Cost: _395%¢ . -
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- PENALTY COMPUTATION WORKSHEET

DELAYED COSTS = Delayed Expendlitures x interest x Number of Days
: ' 365 Days

DC - JG0000 « .18/ * 480 | g3 7494
365 ~

4. Calculated Delayed Cost:____3 /2), # 94

5. Economic Benefit Component:__# 22 370 (carry figure to Line 16).
(Line 3 + Line 4)

Potential for Harm:__Moderate Extent of Deviation m.a]ar

6. Matrix Value (MV)___$ F50 (from document page 16 or Appendix A)
7. PertankMvi____$ 350 (i violation Is per facility, the amount on Line 7 wil
(Line2 x Line 6) be the same as the amount on Line 6)

Percentage x Matrix. = Dollar

Change Value Adjustment .
+ Of - . {+ord Justification for Adiustment:

8. Degree 61 cooperation/ Owner vnwilling fo
" noncooperation * 40Do ¥750 +3¥300 nCJo'é:aCZ éerm aF comp/mncz.

. iltful COwner uqs awGre af
° gfrg‘ga;& ness +28% 720 * ‘/83 fcquor¢m.lu\‘: and able
‘ — Comp
10. History of : p i 5
noncompliance: *4?070 {_ZS 0 +7/50 Prewous vio lafhon
11. Unique factors: o 3750 0O /)
12. Adjusted Matrix Value #/38%

(Line 7 + Lines 8-11)

c-9
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Level of

Environmental Sensitivity Low Justification: £, lem‘z‘aj rmp act of a
release on +the end ronment

13. ESM (from document Page 21) [ and drinkiag-ater Supp/w

UOM u Nl Ma ( C/‘z _{o//
14. DNM (from document Page 21)__ 2 wodd linit migration product.
| Environmental Days of

GRAVITY-BASED COMPONENT = Adjusted Matrix Value x Sensitivity - x Noncompliance
Muttiplier Muttiplier

GRC = $1388 ~ | x 3 = 34 (64

15. Gravity-Based Camponerﬁ: 5 4 {p*r'

(Line 12 x Line 13 x Line 14)

16. Economic Benefit Component f 22 370
({from Line 5)

17. Gravity-Based Component 3 ndi/ L/

(from Line 15)
: /-
18. Initial Penalty Target Figure -#a?é, 534 T
(Line 16 + Line 17) ' s
SIGNATURE » _ DATE

C-10
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BACKGROUND

Inspection Date: N/A

Facility Name and Description: Kelly's Kwik Stop is a convenience store that recently had its three USTs
taken out of operation. Prior to their removal, the USTs were operated by the owner of the convenience
store, Karen Kelly, and owned by Darty Distributors, an oil jobber. The taxable income of Darby
Distributors was $400,000 in 19889.

Violations: On May 20, 1989, Ms. Kelly reported the presence of petroleum vapors outside of her
convenience store. The Agency investigated the site and confirmed the presence of a petroleum release.
Ms. Kelly reported that Darby Distributors had removed the 3 USTs located at her place of business on
March 17, 1989; she was not aware of the requirement to notify the Agency prior to permanent ciosure or
of the requirement to conduct a site assessment. Ms. Kelly also could not say whether Darby Distributors
had fulfiled these requirements. Upon a review of the Agency'’s records, It was determined that Darby
Distributors had failed to notify the Agency of the closure, thereby constituting a violation of 40 CFR section
280.71. The distributor was also unable to produce records demonstrating compliance with the closure -
site assessment requirements, constituting a violation of 40 CFR section 280.74. The distributor aiso failed
to assess the site for the presence of a release before permanent closure, in violation of 40 CFR section
280.72(a).

Owner/Operator Response: When the Agency contacted Darby Distributors, they indicated that they would
initiate corrective action only if they, and not Ms. Kelly, were actually responsibie for the release. The
Agency informed them that as the owner of the USTs formerly in operation at Kelly's Kwik Stop they as well
as Ms. Kelly are responsible for addressing any release from those USTs. The Agency also informed
Darby Distributors that administrative orders were being prepared to compel them to clean up the release
and pay penatties for violations of the closure requirements (the Agency was dealing separately with Ms.
Kelly). At that time, the company requested to enter into negotiations with the Agency in order to establish
a corrective action schedule and determine the amount of the penalties to be assessed.

Previous Actions at Facility: There were no previous incidents of violation at the facility.

Current Status at Site: Kelly's Kwik Stop is located in a rural part of the county. There are, however, two
private drinking-water wells within a mile of the facility and several others within 4 miles of the facility. The
facility is located one-half mile from a river that is used for recreational purposes as well as by various
wildlife as a source of water. The geology in the area of the site is silt.

-

C-11
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I | UST PENALTY COMPUTATION WORKSHEET .

DELAYED COSTS =

4,

5.

- Calculated Delayed Cost:

Delayed Expenditures x Interest x Number of Da y_

365 Days

Economic Benefit Cdmponent: -

(Line 3 + Line 4)

(carry figure to Line 16).

Extert of Deviation

Wiapy
o
(from document page 16 or Appendix A)

Potential for Harm: Iﬂﬂ}dr
6. Matrix Value (Mv)___ 2 /500
7. Pertank MV: g /500

10.

11.

12

(it violation is per facillty, the amount on Line 7 wil

(Line 2 x Line 6)

: l PART 4- VIOLATOR-SPECIFIC ADJUSTMENT S TO MATRIX VALUE J '

be the same as the amount on Line 6)

Percentage x Matrix = Doliar

Change Value Adjustment

(+ or-) {(+ or-) Justification for Adjustment:
5 t , Owner ”ﬁgm-ag{ ncyaha-émsf
Jegree of cooperation/ e only after being warntd o
noncooperation + [0 2. 11500 + /50 I/ wg  adritiistafive ords
Degree of willfuiness ‘ entr cored 4o +4ale
or negligence: 0 5/500 + ¢ 00 ad “"hlf of gperators.

' , ljnoa\n o reg uiremen

History of :
noncompliance: % /500 Yo N / A

Unique factors:

Adjusted Matrix Value
(Line 7 + Lines 8-11)

{1500 o wia
{2250

-C-14 .
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_UST PENALTY COMPUTATION WORKSHEET

Level of : ' _ . :
Environmental Sensitivity #Lj Justification: ﬁe [ea se (ov Jd im pe A+
several drinking -walar wells
. ) d by huvmans
13. ESM (from document Page 21) ol a nd a river Use ”

Sor recrecbon and wrld e

. ' 45 a Source of dnakik walir
14. DNM (from document Page 21)__ /. & S j

~ Environmental Days of
GRAVITY-BASED COMPONENT = Adjusted Matrix Value x Sensitivity 'x  Noncompliance
Multiplier . Multiptier

GRC = PR2A5D * 2 x (§ = 46?50 -

15. Gravity-Based Componerll.t:‘ '7{ &?50
{Line 12 x Line 13 x Line 14)

16. Economic Benefit Component 0
(from Line 5)

]
P

17. Gravity-Based Component f 67 50
(from Line 15)

- - -
P

18. Initial Penalty Target Figure 7 @ 75 0 e
(Line 16 + Line 17) L

“SIGNATURE ' : S . DATE
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Amssmerm for each violation should be determined on separate worksheets and totaled. (if more space .
is needed, attach separate sheet)

Reguiation viclated___ <0 CFR_sechon gzg.iz(«)- Failvre +o

G SSess._site gf Sank closure

Previous violations _Aone&

Date of requirement ,3//’:?/34- Date of inspection A//A
Date of compiiance__ S {20 g9 Explanation (if appropriate):
1. Days of noncompliance /ad .

2 Number of tanks 3

Avoided Expenditures_ 3 25 -X21% | Basis: r UVS7 & ss" scment

Delayed Expenditures._ A [A - Basis:

WeigrnedTaxRate 0.34 [34 %) Source: _MTL_ for mggm.c > S:ﬁ‘ 000

Interest Rate__¢J. / 8/ 1/5./%) ) Source: Bé& mgd;/ (eg Il‘ d/S@uﬂL ra'?.'?>

a2

AVOIDED = [Avoldod. + Avolded x interest x Numbcj~ X (1 - Weighted Tax Rate)

COSTS Expenditures Expenditures of Days
365 Days

A [595,_5'00 . 5951530 x . 1B xwr]x (l-:3‘+3='¥/7,3é’" |

3.5

3. Caiculated Avoided Cost:__ $/7{’ R 4
C-16
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—— e e

| . ~ UST PENALTY COMPUTATION WORKSHEET '

DELAYED COSTS = Delayed Expenditures x Interest x Number of Days
365 Days

4. Calculated Delayed Cost: Qo

5. Economic Benefit Component: ¥ /2 3 [ e (carry figure to Line 16).
(Line 3 + Line 4) !

Potential for Harm:___ /1) aj:ro r  Extent of Deviation ”ﬂi} 1or

6. Matrix Value MV)._JZ /SD0 (from document page 16 or Appendix A)

7. Pertank Mvi__ ¥ (5000 (i violation is per facilty, the amount on Line 7 will
(Line 2 x Line 6) be the same as the amount on Line 6)

{ PART 4 - VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE :J

_Percentage x Matrix = Dollar
Change Vaiue Adjustment

(+ or-) (+ or-) Justrﬁcatlon for Adiustment:
. ‘ awner uzskz negob aﬁms
8. Degree of cooperation/ £

_ on 4”14 0|
noncooperation +10% $6000 + 7, 0 M‘Zeﬂ du:j Jad niﬂr&fk-/'l ve orck
9. Degree of willfuiness , +¥ f;"":_,_:fp esract #n‘j:i'e
or negligence: " “fQ7o ¥ L0000 T 400 p "”;ﬂ an :f y eguire ek

10. History of

noncompliance: 0 . $6000 0 A//A
S 7%/ R B

12, Adjusted Matrix Value | £.9000

(Line 7 + Lines 8-11)

11. Unique factors:

C-17




_ OSWER Directive 9610.12

Level of

Environmental Sensitviy__ ¢ 1 Justication: fPelease cocld impact
' severcl drinking- wéter wells an
13. ESM (from document Page21)__2 = ¢ river vsed homeans for

recreachon cn b;Z wildlte ad
: a Sourre of Jn‘n :7 wia Cer.
14. DNM (from document Page 21) o

Environmental Diys of '
GRAVITY-BASED COMPONENT = Adjustod Matrix Value x Sensitivity x Noncompliance

Mulﬂplhr | Multiplier
GBC - 4‘_»’700’0 x & ~ 1 = J18 000
15. Gravity-Based Component: ,ﬁ Zé‘ 000

(Line 12 x Line 13 x Line 14)

16. Economic Benefit Componert 2 /7. 34 4

(from Line 5)

17. Gravity-Based Componem_g /8, 000
(from Line 15)

18, Initial Penalty Target Figurs_ %35, 36 4. | | P
{Line 16 + Line 17) - :

SIGNATURE - ' ' DATE

C-18




" 3. Calculated Avoided Cost: 0

OSWER Directlve 9610 12

Assessments for each violation should be determined on separate worksheets and totaled. (f more space
is needed, attach separate sheet.)

Company name, Do Lb? sthﬁuﬂ‘ors

Regulation violated__ 40 (PR srchon 230 F4- Failure jﬁ'o

— wmgintain records capable of Jemm;ﬁﬁ? compharce

_with dank closcre rego rements.
Previous violations. A0 ne _

Date of requirement j/l?/ji | Dateofinspeaiqﬁ A//A
Date of compliance___ S /2 LO [ z9 Explanation (if appropriate):

1. Days of noncompliance 0"/

2. Number of tanks 3

Avoided Expenditures___ A/ [ A | Basis: ‘

" Delayed Expenditures o Basis: 14 ‘N ecalicbla.
Weighted Tax Rate, N / A ~ Source: | ‘
Interest Rate N / A : Source: “ Y

AVOIDED = [Avolded- + Avolided x Interest x Number | x (1-Welghted Tax Rate)

COSTS Expenditures Expenditures of Days
_ 365 Days

C-18
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DELAYED COSTS = Delayed Expenditures x Interest x Number of Days

4. Calculated Delayed Cost:

365 Days

S. Economic Benefit Component:

(carry figure to Line 16).

(Line 3 + Line 4)

Potential for Harm: /Y] 4]0 r

6. Matrix Value MV):_ ¢ /SDO

7. Pertank MV: 3 /500

(Line 2 x Line 6)

Extent of Deviation____/V4 rigr

(from document page 16 or Appendix A) )

(it violation is per facility, the amount on Line 7 will
be the same as the amount on Line 6)

Pércemége x Matrix

Change
(+ or)
8 Degree of cooperation/ ,
noncooperation + [0 ‘2.
9. Degree of willfuiness
or negligence: + 40 P
10. History of
‘noncompliance: 0
11. Unique factors: Q

12. Adjusted Matrix Value
- (Line 7 +_Lines 8-11)

.= Dollar
Value - Adjustment :
(+ or-) Justification for Adjustment:
U«Jner requ-estzd’ neﬁoﬁ« h'ons
P on fter. being warned of
é.lEQQ +7/5D im ndm pdm: &the orders
4 ' Owncraf c:;cd 2 ;I:Le
&£ el err
S —Qm' ‘:d::’r'nn&‘ oreywrer»ieﬂ'éﬁ
tis00 _C  w/aA
4500 _o N4
L2250

C-20
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Level of

Environmental Sensitivity, Jﬁ JL Justification: Release coulao l‘mpac/
severn( drinki -m—ar wells
. and a river hoemans
13. ESM (from document Page 21 _Z
( ge2)_Z for recreafion amd

AJ i [4 /,
14. DNM (from document Page 21) __L___

Environmental Days of

GRAVITY~BASED COMPONENT = Ad]ustod Matrix Value x Sensitivity  x Noncompliance
Muttiplier Multiplier

GCBC = $ 2350 * & « | = 4500

15. Gravity-Based Componert: __3 4500
(Line 12 x Line 13 x Line 14)

e

PART 6 - INITIAL PENAL‘FI TARGET FIGURE

16. Economic Benefit Component $ O
(from Line 5)

17. Gravity-Based Component 5/ 45— 00
(from.Line 15)

18, Initial Penaﬁ Target Figure ? 4580
(Line 16 + Line 17) -

Tot+z{ Znital 'Pgnn{/j ‘TAr?ﬂ‘ for Darfj Dﬁs‘{'ﬁ'bv‘*brs :
= Violabton #1 + Vielatron #2 + Viola o #3
= #,750 + £35,364 + 34500 = B40, &I+

SIGNATURE _ DATE
c-21
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. EXAMPLE 4 |
BACKGROUND
Inspection Date: December 15, 1991

Facility Name and Description: Jerry's Gas and Grocery is a medium-sized facility in a commercial section
of town. The facility has 4 USTs, 3 of which were installed in 1968 and one in 1989. It was estimated that
the company'’s taxable income was $70,000 in 1990. _

Violations: On October 16, 1991, the Agency discovered that Jerry’s Gas and Grocery had a release. At
the time of the release, an adequate method of release detection was not in use at the facility, constituting
a violation of 40 CFR section 280.40(c) for the 3 tanks installed in 1968. The Agency sent written :
notification (after informing the owner of the release by telephone) of the release to the faciiity and
requested, among other things, that the facility report evidence of financial responsibility within 30 days.

" While conducting a file review on December 15, the compliance staff observed that the facility had faiied to
report this evidence, in violation of 40 CFR section 280.106(a)(1). A site inspection conducted on this date
indicated that an adequate method of release detection was still not in use.

Owner/Operator Response: When notified of these violations, the owner submitted evidence that he had
acquired a letter of credit from a bank to meet the FR requirement and began to conduct inventory control
and daily monitoring immediately, and arranged for tank tightness tests. The owner, however, had failed to
initiate corrective actions (beyond the initial abatement measures) for lack of funds. The owner’s failure to
report his financial assurance mechanism within the required time period, therefore, delayed the contacting
of the bank and the collection of funds with which to initiate corrective action.

Previous Actions at Facility: In 1988, the facﬂity was assessed penalties for failure to notify the Agency of
the new UST installation.

Current Status at Site: Because an adequate method of release detection was not in operation, the
release went undetected for a matter of months. The geology in the area of the facility is fractured shale.
The facility is located in a commercial area. There are no drinking water wells or sensitive wildlife receptors
within a 5-mile radius of the site.

PENALTY CALCULATION DATA
Violation: 40 CFR section 280.40(c)

Days of violation: 358 days, from the iatest required date of cornpliance (Decamber 22, 1990) to the
actual date of compliance (December 15, 1991).

Avoided expenditures: $2455 total = $895 labor for 358 days, at $2.50 per day (estimated cost for labor
needed to conduct daily inventory control based on 1/2 hour labor at $5.00 per hour) + $1560 for
tightness testing for 3 tanks (where the average cost for tank tightness testing is $520 per tank).

Delayed expenditures: None.

interest rate: 18.1% (the equity discount rate used in the.BEN model for 1991).

Tax rate: 18% (the weighted average rate for a company with taxable income of $70,000).

cz
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PENALTY CALCULATION DATA

Violation: 40 CFR section 280.106(a)(1)

Days of Violation: 30 days from the latest required date of compliance (November 15, 1891) to the actual
date of compliance (December 15, 1991), -

Avoided expenditures: $8219 = Amount of interest avoided on $1,000,000 letter of credit because of
- failure to provide the Agency with evidence of financial responsibility (based on 30 days of interest at 10%,
the rate charged by Jerry's bank for letter of credit drawdown).
Delayed expenditures: None.
interest rate: 18.1% (the equity discount rate used in the BEN model for 1990 and 1891).

Tax rate: 18% (the weighted average rate for a company with taxable income of $70,000).

[NOTE: The numbers used to determine, avoided and delayed expenditures were chosen for convenience
“only. They do not necessarily represent true costs in any State or Region in the country.}

c-23
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Assessmenis for each violation should be determined on separate worksheets and totaled. (if more space
is needed, attach separate sheet.) _

Company name Terras (as é éfggg{ |

Regulation violated__ 40 L FR <echion 2%0. 40 (c)(1) - Failure +o .
have release de dechon é% compliance itz L1222 /96)

Previous violations___ Alg-h 5 ca o [[‘78’?) Depa [Pes &SSessed Sor

fLoilure 4o Qéﬁ’% of ag'a 4257' ;‘ﬁ((: Hon.
Date of requirement___ //22/490 Date of inspection /2/5/?[

Date of compliance____ /R / /5 /ﬁ/ Explanation (f appropriate):
1. Days ofnoncomphance 35Z% | ' .
2. Number of tanks__ </ (or 33‘ 7an/ 3 +anks reguire release
a’c |
Avoided Expenditures_% 24 55 Basis:_ S0 2 r UJ]' -hqht'ggs ' sv‘} * 3
Delayed Expenditures__ A’ /4 Basis:' A4
| Weighted Tax RateM (1% 79) Source: _ M TR _for inggﬂ me of $7Q 000
interest Rate 0. 18! _(I8. | Z) ~ Source: A ,“. iscont ra

e

COSTS Expenditures Expenditures of Days
365 Days

AVOIDED = |Avoided <+ Avoided x Interest x Numboj X (1 -Weighted Tax Rate)

AC = [‘aas‘sa ’9‘*553’6;8’ - 355:{ v (1-.18) = $2370

3 Cascma:ed Avoided Cost___ ¥ X340
' C2¢
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DELAYED COSTS = Delsyed Expenditures x interest x Number of Dm
o . ‘365 Days

4. Calculated Delayed Cost; %

5. Economic Benefi Component: $23%F -0 (carty figure to Line 16).
(Line 3 + Line 4) '

Potential for Harm: jqu}ar Extent of Deviation____ M@J«iar

6 Matrix Value (Mv):__§ /5DO (trom document page 16 or Appendix A)

7. Pertank MV: -7{ H500 (it violation is per vfacillty. the amount on Line 7 will
(Line 2 x Line 6) be the same as the amount on Line 6)

) Percentage x Matrix = Dollar

Change Value Adjustment :
+or) +ors  Justification for Adjustment:

; C’omplt'ed as réq w’fté_/
8. Degree of cooperation/ e .
'n:r?cooperaﬁoﬁe 0 34500 12, ‘f-o/lpui:j 901‘7 hcat o,

s ——

'

9. Degree of willfulness -

or negligence: 0 - JIHST 00 ) Nla P
' | Previovs viclahon

10. History of .
nonc::ympliance: + 307 J4500 + 413 50 invol w':\j pena {Hes
- 11. Unique factors: 0 $4500 2] | ‘
12. Adjusted Matrix Value | : $5850

(Line 7 + Lines 8-11)

c2s




l UST PENALTY COMPUTATION WORKSHEET ’ I , )

r PART 5 - GRAVITY-BASED COMPONENT :

Level of

Environmental Sensitivity__g¥locle re Justification: Kelease S not likely o have
‘ : impPact N grown or Surfc wabr
‘ Potant'al r‘mpuf' on +he envireivwint
13. ESM (from document Page 21) [-5' s m.‘n,‘m‘j' deL f:oku-h‘d
homen recepfors are pnes_en-#.
Fractured j\dt‘ would "complicate

. f . <
14. DNM (from document Page 21)_ /.S remed iatiom. .
, Environmental Days of
GRAVITY-BASED COMPONENT = Adjusted Matrix Vaiue ‘x Sensitivity x Noncompliance
- ' Muttiplier Muttiplier

GRC = ¥S5850 - I.§ = 2.5 = ¥ 2,938

15. Gravity-Based Component: 3’24. 938
(Line 12 x Line 13 x Line 14)

16. Economic Benefit Component _ 3. 22 70

(from Line 5)

17. Gravity-Based Component d &/4_7 X1
(from Line 15) ‘ )

- J
-7
18. Initial Penalty Target Figure__¥. Q‘i 308 L
(Line 16 + Line 17) a s
SIGNATURE ) . DATE
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Assessments for each violation should be determined on separate worksheets and totaled. (if more space

is needed, attach separate sheet.)

Company name Ijru; Gas é ﬁro

Regulatnon violated___ 40 ﬁ:Eﬁ Sechon  280. [ 06 { 0)({)

Failvre _+to

fcpor{' eviclence of Financial assvrance wHhin 30

dags of dic

Previous violations__A/nh Hra h'an (1984 ) -

zlease.

nenalbes aSsessed

Lor fuilore 4o noﬁﬁ; of ﬂeAL_Qﬁ__zﬁ_LLg;bgﬂ

/154

Date of requirement

Date of compliance__ / & (15 (a1

1. Days of noncompliance_____ 30

2. Number of tanks,

*f

Avoided Expenditures f Z219
Delayed Expenditures____

Weighfed Tax Rate_Q. (8 (1% )

interest Rate_O. B/ f/@L?o)

Date of inspection / Q_Zzi /21
Explanation (if appropriate):

o Aya:dcd :m‘:usé 7 #»m‘ wodz
Basis;_ D4id on 3/, 000000 [ether o credit for 30

Basis: _Aeg/;g.:.&f_
Source: _MTR Anr income of $7F0 000

Source: BEA model {!iu?"# diccount ratz )

P
e

(1 - Weighited Tax Rate)

-

AVOIDED = |Avoided + Avoided x Interest x Number x
COSTS Expenditures . gggnd res of Days |
365 Days -
AC = [ss:m . Y2219 ;b’:’ 2 30 (4 (1-.18) = 96840

34840

3,

Caiculated Avoided -Cost:

c.27




OSWER Directive 9610.12

DELAYED COSTS = Qelged Expenditures x interest x Number of Dm'
) ‘ 365 Days - :

4. Calculated Delayed Cost: /)

§. Economic Benefit Component: j _& g40 (camry figure to Line 16).
(Line 3 + Line 4)

SR - ~ PART 8 » MATRIX VALUE FOR THE GRAVITY-BASED COMPONENT -
Potential for Harm:_ 17 Qdﬁ rats Extertt of Deviation Md}&r’
6. Matrix Value Mv)__ 3 25D (from document page 16 or Appendix A)
7. Pertank MV:_ 5950 (vaiola&ionisperﬁciﬂty.meamoummme7will
(Line 2 x Line 6) : be the same as the amount on Line 6)

~ PART 4 'V'UI-ATOBSPECIFtc ADJUSTMENTS TO MATRIXVALUE

Percentage x Matrix = Dollar

Change -  Value Adjustment
{+orq) {+ or - Justification for Adjustment:
8. Degree of cooperation/ Complied as feq.w'/acf
' n:rgxcooperaﬁon 0] S350 D follow ",:j xﬁah’ hecaton

g
8. Degree of willfuiness o .
or negligence: 0 {1750 o N /A .

10. History of Prevides violatyron

noncompliance: | +307% $2s0 * ‘éag involv :‘r:j pena (AheS

11. Unique factors: 2 $725D o__
12, Adjusted Matrix Value . - 3975

(Line 7 + Lines 8-11)




" OSWER Directive 9610.12

Level of

Environmental Sensitivity /1 acle. Cg& ‘

13. ESM (from document Page 21)_ /. &

14. DNM (from document Page 21)__ /. O

GRAVITY-BASED COMPONENT = Adjusted Matrix Value x Sensiivity

6RC =

15. Gravity-Based Component: _ % /¥ 2

¥Q?§'r & * (=

Justiication: Re(ezse is nof M‘;{an
ce

have impact on rowncl or su
water. Potental impact on +he
environment s mm:ma—p y@%bu?b
potentral homan receptors are
Ppresent. Foachred shale wou (£
complicatsr remed: a frem.

Environmental Days of
x Noncompllance

Muktiplier Muttiplier

$ 1463

(Line 12 x Line 13 x Line 14)

16. Economic Benefit Component g /o 5‘1‘0

{from Line 5)

17. Gravity-Based Component j / ‘1/ b2

(trom Line 15)

/

18. Initial Penalty Target Figure 2 8302
(Line 16 + Line 17)

Totald Inifral P{Mrﬁ
Vielaton #1 +

;""

Tarqet 4or &rrjs 645 § 6@@3

Violation #2

= 434,308 + $ 304

= $32.610

SIGNATURE _

'DATE
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- OSWER Directive 9610.12

BACKGROUND

nsggct_‘gn Date: January 8, 1990

Facility Name and Description: The Mammoth Oil faciiity located at 345 Pine Street has 5 USTs and is
owned and operated by Mammoth Oil Company, a national petroleum marketer with taxable income over
$335,000.

Violations: Upon inspection of the facility, the Agency discuvered that 2 new bare steel USTs were
installed on November 15, 1989 without cathodic protection. This omission constituted a violation of 40

. CFR section 280.20(a)(2)(ii). The tanks failed to meet the performance standards specified in section
280.20(a)(2)(il), or any of the codes or standards outlined by the regulations as acceptabie for compliance.

Owner/Operator Response: When notified of the violation, the company’s-attomeys asked to enter into
negotiations to determine the schedule and terms of compliance, as well as any penalties that might be
assessed. - The result of the negotiations was a consent order in which the owner agreed to install properly
designed cathedic protection (in accordance with the National Association of Corrosion Engmeers
Standard RP-02-85) and pay the penalty. by March 1, 1990.

Previous Actions at Facility: The facility was issued a notice of violation in 1987 for failure to notily the
Agency of a new UST instaliation. In 1988, the company was issued two administrative orders, one
compelling remediation of a reléase and the other assessing penalties for failure to report the release to

the Agency.

Current Status at Site: At the time of the inspection, the facllity was conducting a method of release
detection in accordance with the raquiremems. The Agency determined that it was uniikely that there was
a release at the present time. The geology in the area of the facility is gravel. The facility is located in an
urban residential area. There are no drinking water wells or sensitive wildlife receptors within a 3-mile
radius of the area. :

o

- . PENALTY CALCULATION DATA
Violation: 40 CFR section 280.20(a)(2) (i)

Days of violation: 105 days, from the required date of eompliance (November 15, 1989) to the actual date
of compliance (March 1, 1990). /

Avolded expenditures: None. , L

Delayed expenditures: .$3,050 x 2 USTs = $6,100 (where the average cost for mstanauon of a cathodic
protection system is $3,050 per UST)..

interest rate: 18.1% (the equity discourt rate used in the BEN model for 1990).
Tax rate: 34% (the weighted average rate for a company with taxable income of $335,000).

[NOTE: The numbers usedv to determine avoided and delayed expenditures were chosen for convenience
only. They do not necessarily represent true costs in any State or Region in the country.)




OSWER Directive 9610.12-

Assessments for each violation should be determined on separate worksheets and totaled (If more space
is needed, attach separate sheet.)"

Company name Mammoth Ol ( ompa

Reg‘ulation violsted_ 40 (FE sechan QA€D. Q0 Zj)[ 2) - Failure 4o

et Mzd_&__&z_c_ﬁ__m_

- Previous violations__Re[cdace noh ficaton [ 1@4) - Ao adm,'n}';ﬁg hHve
ordevs issyed (e 4o Qmp;{ cleencp € ime #2 assess gna.éé'gs)

Date of requiremert___ ([ [rs {89 - Date of inspection / /3' /jO

Date of compliance ;/ 1 [90 ~ Explanation (it appropriate):

1. Days of noncompliance__ /05~

2. Number of tanks 2

Avoided Expenditures__ A/ /A Basis:

" Delayed Expenditures 14100 Basis: ' e _profechon
Weighted TaxRate_0.34 (34 70) ' Source: TR _4pr fncome > $335 000
interest Rate_0_I% ( (18 171\ Source: _BEA model [‘gg% éwgw#mﬁ)

"AVOIDED = |Avoilded <+ Avoided x Interest x Number | x (1 . WngHed Tax Rate)
COSTS Expenditures Expenditures of Days |
. 365 Days ‘

3. Calculated Avoided Cost: D
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UST PENALTY CDMPWATION woaxsaser

DELAYED COSTS = Delaved Expenditures x interest x Number of Days

365 Days
365
4. Calculated Deiayed Cost: ¥ 3/8
5. Economic Benefit Component:___ 33/ 8 (carry figure to Line 16).
(Line 3 + Line 4)

Potential for Harm: [Zl o4 : Cgﬁ BExtent of Deviation ZZZod ch Q

6. Matrix Value (MV):__3 S 00 (rom document page 16 or Appendix A) 3
7. Pertank MV: 5/000 (it violation is per facility, the amount on Line 7 will
(Line 2 x Line 6) be the same as the amount on Line 6)

Percentage x Matrix = Dollar

Change Value Adjustment
(+ or3) : (+or-) Justlﬁcatnon for Adjustme
nJ aq rzad?n enter "/114!
8. Degree of cooperation/ ' m: ho hont s né
noncooperation o - gl _ o 5 ° “" Fj pe t’
8. Degree of willtuiness s :(:Q‘h?d g rk‘k’s (omp;m
X ore
or negligence: +50% 3/000 ”‘/5-00 _H.,c ,eq:,:eemb::fs avere
10. History of ouS vielabon with +o
noncompliance: +5D7% # /000 +i\5_@.0_ ?‘2:,,;",:5“; 1:«{ orders.
11.. Unique factors: O gl _0 - WA
12. Adjusted Matrix Value Q000

(Line 7 + Lines 8-11)
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Level of

Environmental Sensitivity Ma é,g ralz Justification: Facclite Z is located in

resldenhd Greh4 with no nearb

13. ESM (fromdocumemPagez1) (.5 c{ﬂnb/\j watlir vells or wild Hte
receptors . However, grz« vel widd

permit m:‘jra‘h‘m of releasect

14. DNM (from document Page 21)_ /.5
prod vet.

Environmental Days of

GRAVITY-BASED COMPONENT = Adjusted Matrix Value x Sensitivity x Noncompllance
~ Multiplier Multiplier

GRC = 52000 x [ & x [S = 4"'/5-00

15. Gra\}ity-aased Component: $ wd 5 o0
(Line 12 x Line 13 x Line 14) .

PART 6- INmAL PENALTY TARGET FlGURE

ee————— |

16. Economic Benefit Component $ 6[ 2
{from Line 5)

17. Gravity-Based Component | 5‘ H 5- 00
(from Line 15)

/
18. Initial Penatty Target Figure__ 3 7 B/ ¥ . L
(Line 16 + Line 17) B
SIGNATURE | -  DATE







