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RESPONSE TO RESPONDENT’S AUGUST 4, 2010 MOTION

This response to Respondent’s August 4, 2010 motion, “Respondent’s Moticn for Order
Setting Specific Deadlines for EPA to Provide Draft CAFO, for Settlement to be Completed and
for Additional Time for Filing Pre-Hearing Exchange,” is being submitted on behalf of the

Complainant in this proceeding, the Director of the Division of Enforcement and Compliance
Assistance. IEPA. Region 2 (EPA), pursuant to 40 C.F.R. § 22.16(b).

As to the proposed extension of time Respondent seeks for it to file its prehearing
exchange, Complainant does not oppose the requested relief. Complainant does not object to
Respondent being given 45 days to file its prehearing exchange as well as for EPA to be given an

additional 15 days to file a rebuttal (this Court’s June 4, 2010 order directed Respondent to file

its prehearing exchange by August 10, 2010; Complainant was given until August 25" to file any



2
rebuttal).! While a settlement in principle had been reached in late spring(one which included, as
Respondent’s motion noted, “two major supplemental environmental projects”; thirc page of said
motion), the drafting and concomitant internal Agency review of the CAFO has taken longer than
originally anticipated, and the undersigned agrees that Respon‘dent should not, as a matter of
basic fairness, be required to file its prehearing exchange because of the delay resulting from
factors over which Respondent had neither control nor responsibility. Complainant deems it
rcasonable and appropriate that Respondent be granted this additional 45-day period before it is
required to file its prehearing exchange.

As for the other relief Respondent seeks (having the Court set specific deadlines,
including interim ones, for the parties to conclude the settlement process), Complainant, while
not opposed to one overall deadline for the parties to reach conclusion, is reluctant to concur in
the dcadlines proposed by Respondent in its August 4™ motion. Given that many vacations are
scheduled for August, given that the Labor Day holiday is some four weeks away, Complainant
questions whether the proposed September 15™ date in Respondent’s motion leaves sufficient
time for the settlement to be effected. Rather Complainant believes the parties should be given
slightly more time. Accordingly, Complainant would not oppose this Court setting ¢ deadline for
the parties to have a signed CAFO within two months, i.e. by October 4, 2010: to the
undersigned, this appears to be a more realistic schedule. As for the proposed interim deadlines
Respondent proposes (items # 1 and 2 on the last two pages of Respondent’s motion),

Complainant prefers that such deadlines not be set in order to give the parties greater flexibility

during the review process.

Complainant’s initial prehearing exchange was filed May 26, 2010.
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CERTIFICATE OF SERVICE

I certify that [ have this day caused to be sent the foregoing “RESPONSE TO
RESPONDENT’S AUGUST 4, 2010 MOTION,” dated August 6, 2010, in the following manner
to the respective addressees listed below:

Original and One Copy
By Inter-Office Mail:

Office of Regional Hearing Clerk
U.S. Environmental Protection
Agency - Region 2

290 Broadway, 16th floor

New York, New York 10007-1866

Copy by I‘ax 'I‘ransmissibn, \
202-565-0044, and
Pouch Mail:

Honorable Barbara A. Gunning
Administrative Law Judge

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.

Mail Code 1900 L

Washington, DC 20460

Copy by lI'ax Transmission,
704-444-8739, and
First Class Mail:

Benne C. Hutson, Esq.

Counsel for Respondents
McGuire Woods LLP

201 North Tryon Street

P.O. Box 31247 (28231)
Charlotte, North Carolina 28202
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