FILED

UNITED STATES '
ENVIRONMENTAL PROTECTION AGENEHPEL -3 AH 9: 12

REGIONﬁ REGIGHAL HEARING CLERK
DALLAS, TEXAS ' EFPA REGION Y
~ IN THE MATTER OF: §
o ' § DOCKET NO. FIFRA 06-2010-0301

Axss USA, LI.C. : B

1100 Platte Falls Rd § - |

§—“‘ CONSENT_KGREEMENT_AND o

S ' ~ FINAL ORDER
RESPONDENT : __§
COMPLAINT AND

CONSENT AGREEMENT AND FINAL ORDER
The Dlrector, Mulumedla Planning and Permmmg D1V1S1on, United States Environmental
_Protection Agency, Region 6 (EPA) as Complainant_, and Axss USA, LLC., located in Plattc
City, .Missouri (Respondent) in the above referenced action, have consented to the terms of this

Complaint and Consent Agreement and Final Order (Comptlaint and CAFO),

NOW THEREFORE, before the taking of any testimony, without any adjudication of any

issues of law or fact herein, the parties agree to the terms of this Complaint and CAFQ,

L
PRELIMINARY STATEMENT

1. This _enforcemént proceeding is instituted by EPA pursuant to Sectfion 14(a) of the
Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. § 136/(a) (FIFRA) which

authorizes the Administrator to bring an ddministrative action to assess a penalty of up to-$7,500°

*The Civil Penalty Inflation Adjustment Rule (62 Fed Reg. 13514, March 20, 1997 and 69 Fed Reg. 7121,
February 13, 2004) provides for increases in the statutory penalty provisions for violations which occur after the date
" the increases take elfect. For violations afier Mamh 14, 2004, the potential maximum penalty for such violations |
changed from $5,500 to $6,500. The Agency is required to review its penalties once every four years and adjust
them for inflation, The Final Rule published at 73 Fed Reg. 75340 raised the FIFRA penalty 1o $7.500 for violations

oceurting aﬂer December 11 » 2008,
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" for cach violation of Scotion 12(2)(1)(B) of FIFRA, 7 U'S.C. § 136j(2)(1)(B). This procecding

was instituted by the issuance of the Complaint and Notice of Opportunity for Hearing

| (Complaint) incorporated herein,

2 The Complamt alIeges Respondent v1olatcd rcgulauons promulgated pursuant to the

3 }-or purposes oi th]s proceedmg, Respondent adnnts thc Jmlsdlctxonaj alleganons of '

thi's'_CompIamt; however, Respondent rieither achmts nor denies the specific factual_ allegations

conlained in this Complaint.

4. Respondent consents to the isswance of this Complaint and CAFO hereinafter recited

and consents to the assessment and payment of the stated civil penalty in the amount and by the

- method set out in this Comp]aini ahd CAFOQ.

5. By signature on this Lomplamt and CAFQ, Respondent waives any 11 ght o an appeal

 of this proceeding,

6 Respondent represents that it is du]y authonzed to execute this Complaint and CAF (¢
and that the party signing ’this Complaint and CAF O on behalf of the Respondcnt is duly
authonzcd to bind the Respondent to the terms and conditions of thJs Complairit and CAF 0

7 Respondent agrees that the provistons of thls Complamt and CAYXO sha!l be blndmg

onits ofﬁcers, directors, employees, agents, servants, authorized representatives, successors, and

- assigns, including but not limited to, subsequent purchasers.

1L
STATUTORY AND REGULATORY BACKGROUND

8. Section 2(s) of FIFRA deﬁnes a “person” as any mdlvzdua] partnershxp, assocxatlon

- _oorporatlon or any orgamzed group of persons whether mcorporated or not.

9 Sectlon 2(u) of F IF RA defines the term ‘pestxclde” as any substance or mlxture of
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._ substanc.é's _inténded for preventing, destroying, repelling, or mitigating any pest.

| | '10. Section Z_(gg) of FIFRA defines the term “to distribute or se.ll” as distribute, seli,
N (.).ffef fof sale;hold for distribiition, hold fo_r 'shipzﬁent, or reccive.and (having so -rece'ived) deliv;r
| or. dft;er to deliver | | |

L 1 Sectlon 2(p) of FIFRA deﬁnes “label” as the written, prmted or graphlc matter or, or -

S S SS— EySp— S R,

'I'ﬁ';ttached to, thc pestlcnie or dewce or any ot NltS containers cr wrappers. |

| ~ 13, Importation procedures are outlined under Section 17(0) cf FIFRA, -thrcby the EPA
' det;nﬂines-whcther or not é pesficide ié z-idulteratcd"or misbranded, - |

B 14. Pursuant to Scc;cidn 14(a)(1) of FIFRA, 7 U.S.C. § 136!(21)(.1'), any regisﬁant_,
coirnnercia! applibatof, wholesaler, d_(_aalcr, retailer, or other Qist:ributor whg violates any '
prc_)vision of FIFRA _méy'be asscssed a civil penalty by the Admini'strétor of not more than
thf,_SO_O2 for each _offeﬁse. |

IH.
 FINDINGS OF FACT AND CON CLUSIONS OFLAW
15, The Respondent is Axss USA, LLC. located at 1100 Platte Falls Road

- Platte Clty, MO. 64079
16. Respoqdent is a “person” as that tenﬁ is defined in Sectién 2(s) of FIFRA. .. '
17, Respondent is a r_e_gistrant, w_holesa]er, dcalér, retéiler or other distributpr subject to
the civil penalty provisions of Section 14(a)(1) of FIFRA, 7 US.C. § 136K)(1).
| ~ 18." Respondent’s product, EPA Registration Nﬁmber _83 520-5, Bifenﬂlril; Technical, is a
pesticide_as defined iﬁ FIFRA Section é(u)-.. |

19.- At all relevant Iimes; the Respondent was a “distributor,” as thgl term is defined at

2 :
Sec foptnote 1.
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Section 2(gg) of FIFRA, of the following pesticide: EPA Registration Number 83520-5

" Bifenthrin Technical.

20. The registration for the product descnbcd in paragraph 18 was ongmally leued April
4,2007 and dmended on March 27, 2008. |

21. On or about October 8,2009, the Respondent chsclosed to EPA Reglon 6 that the

. h product descnbcd in paragraph 18 had thc Aprll 20 U'}‘ labols a:nd not lhe current March 2008

EPA Approved labels fiXed to the drums.

22 One Notice of Arrival of Pesticides and Devices (N DA) was. submmed for Axss

USA,LLC. to EPA on or about O_ctober 15, 2009 (EPA Tracking Nnmber:_NOA—09—10-012).

23. The NOA presented to EPA and described in pafagraph 22, notified EPA that the

pesticide described in paragraphs 18 and 21 was being presented for import into the United States.

IV.
YIOLATIONS

24. Complainant incorporatcs'by reference the allegationc contained in paragraphs 1.'_23-'

of this Complairit and CAFO.

25, Section IZ(a)(l)(B)‘of FIFRA. states that it shall be untawful for any person in any

State to distribute or sell to any person auy pesticide‘,'wliioh is subsfantially differ from those

accepted in connection with registration,

26. By shipping the pesticide for import and requesting release of the shipment by EPA

through the NoﬁCe of Arrival of Pesticides and Devices fonns,'described in paragraph 22, the

; Respondent dlstnbuted the pesuc1de described in paragraphs 18 and 21..

2? Respondent s d1str1buuon or sale of the product EPA Re ngt{‘atIOl'l Number 83520-5, .

Bifenthrin Technical constituted an unlawiul .act in violation of Sec'gion 12(a)(1)(B) of FI_I- RA.




"t SEVEN THOUSAND FIVE HUNDRED DOLLARS S (§7.500.00) for e each violation of FIFRA. -
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V. o
CIVIL PENALTY AND
TERMS OF SETTLEMENT

28. For the reasons set forth above, Respondent has agreed to pay a civil penalty, which

has been determmed in accordance wlth Section 14{a)(1) of FIFRA, 7 U.5.C. § 136!(a)(1), and

) the Civil Penalty Inﬂa‘uon Adj ustment Rule’ which aumorzzcs EPA to assess a cml penalty of up

Uﬁon ;:onsiderélion of the entire record herein, including the Findings of Fact and Conclusibns
of Law, which are hereby adoptgd and made a part hereof, and upon consideration of (1) fhe ,Isize
of the Respondent's business, (2} the effect upon Respondent's ability to continue in busingss, aﬁd
(3) the gravity of the alleged violation, the parties agree to the terms of this settlement. To
develop tﬁe proposed penalty in this Complaint, the Complainant has taken into account the

particular facts and circumstances of this case with specific reference to EPA’s “Enforcement

 Response Policy for the F ederal Insecticide, Fungicide, and Redenticide Act (FIFRA)” dated July

2, 1990, located at; hltp:/ﬁwww_.epa. gow_’Compliancez’resourccs‘/policiesfciviUefp/index. html, a

copy of which is enclosed with this Complaint and CAFQ, It is ORDERED that Respondent be

assessed a civil penalty of ONE THOUSAND NINE HUNDRED DOLLARS AND NO

CENTS (31, 900, 00).

29. Within thirty (30) days of Respondent’s receipt of this fully executed Compiamt and

CAFO, Re_spondent shall pay the assessed civil penalty by cashier’s or certified check, made

pajfable to “Treasurer, United States of‘ America, EPA - Region 6.”

Payment sha]l be remltted in one of the alternatwes prowded inthe collcctlon information

: sectlon below: .

3 “8ee footnote 1.,
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COLLECTION INFORMATION
CHECK PAYMENTS: |

US Environmental Protecnon Agency
- Fines and Penaltics
" Cincinnati Finance Center’
PO Box 979077 = .
St Louxs MO 63197 9000

'_WIRE mAN,sFms
: Wire transfers should be directed to the Federal Reserve Bank of New York -

Federal Reserve Bank of New York
ABA = (21030004

Account = 68010727

SWIFT address = FRNYUS33

33 Liberty Street

New York NY 10045

F1eld Tag 4200 of the Fedwire mcssage should read “D 6801 0727 Enwronmental Protectlon :
Agency” ,

OVERNIGHT MAIL:

U.S. Bank |
1005 Convention Plaza
.Mail Station SL-MO-C2GL
. St. Louis, MO 63101
Contact: Natalie Pearson
. 314-418-4087

“ACH (also' known as REX or remittance express)

' Automated Clearinghouse (ACH) for recemng US currency
PNC Bank , .
808 17" Street, NW
Washington, DC 20074
Contact ~ Jesse White 301- 887 6548
ABA = 051036706
Transaction Codg 22 - checking
Environmental Protection Agcncy '

© Account 310006 -

- CTX Format




BN L‘PA Mlscellaneous Pavments Clncmnatmmance Center
- Form Number: SFO Form Numbcer 1.1 '
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~ ONLINE PAYMENT:

There is now an On Line Payment Optlon available through the Dept. of Treasury.
- This payment option can be accessed from the information below

WWW.PAY. GOV
Enter “sfo 1.1% in the search field;

‘Open form and complete requlred fields following dlrectlons for EPA Mlscellaneous payments

Use this form to pay civil penalties, FOIA request Superfund Cltatlons Comphance Orders, and
other mlscellaneous payments '

PLEASE NOTE: Docket number FIFRA-06-2010-0301 shall be clearly typed on the check to

- ensure proper eredit. Respondent shall send a simultaneous notice of such payment, including a

" copy of the money order or check to the following:

- Kristin Dunbar _
Pesticides Section (6FD-P)
- U.S. EPA, Region 6
- 1445 Ross Avenue, Suite 1200
Dalias, 1X 75202-2733

:The check shall reference the Respondent’s name and address, the case name and the docket

" number of the admlmstratlve complalnt and the check shall be accompamed bya transmlttal

letter A photocopy of each check and ils accompanymg {ransmittal lottcr shall be maaled ta: -

Reglon 6 Hearmg Clerk

U.S. EPA, Region 6

1445 Ross Avenue, Suite 1200
Dallas, Texas 75202-2733.

" Respondent’s adherence to this request will ensure proper credit is given when penalties are

J _ .reccive‘d in the Region.

30. Respondent agrees not to claim, or attempt to claim, a federal income tax deducti_On -

or credit covering all or any part of the civil penalty paid to the United States Treasurer.




In the Matter of Axss USA, LLC,, Platte City, MO Docket No, FIFRA 06-2010-0301

31. Pursuantto 31 U.S.C. § 3717 and 40 CF.R. § 13,11 unless otherwise probibited by

law, EPA will assess interest and late payment penalties on outstanding dcbts owed to the United

' States and a charge to cover the costs of processing and handling a delinquent claim. Interest on
' the cml penalty assessed in this CAFO will begm 1o acctue thirty (3 O) days after the effective |

date of the CABO and will be recovered by EPA on any amount of the civil penalty that is not

tax and foan ra.te in accordance with 40 C.F.R. § 13.11(a). Moreover the costs of the Agency’s
| admunstratlve handhng of overdue debts wxll be charged and assessed monthly lb.roughout the

period the debt is overdue See 40 C F.R. § 13.11(b).

32. The EPA will also assess a $15.00 administrative handling charge for administrative

costs on unpaid penalties for the first thirty (30) day period after the payment is due and an
additional $IS.00'for gach Subseqeent thirty (30) day period that the penalty remains unpaid. In

 addition, a penaity charge o.f up to six perceﬁt per year will be assessed monthly on any portion

of the debt Which remains delinquent ‘more than ninety (9(}) ddys. See 40 CF.R. §13.11(c).

Should a penalty charge on the debt be required, it shall acerue from the first day payment is

dclmquent See 31 C F. R § 901 9(d)- Other penaltles for fallure 1o make a pa}'mcnt may also

' apply.

COST&

133, Each party shall bear its own costs and artorneys fees.
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ITIS SO AGREED:

FOR THE RESPONDENT:

Date: _// 1 "E? - “Kevin Howard
Axss USA, LLC.

... PlatteCity, MO.64079 © © . il

FOR THE COMPLAINANT:

| Date; \'L/ A / o | ' W
_ o Pa%id W, McQuiddy
o | Chief |

Pesticides Section o

7

B S e 1100 Platte B ROA e oo
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FINAL ORDER

Pursuant to Section 14(a) of FIFRA 7 U.S.C. § 136/(a), and the Consohdated Ruies of

. Practice Govermng the Adnumstrauve Assessment of Civil Penaltles 40 C.F.R. Part 22 the
_ foregomg Consent-Agreement_w hereby ratlﬁed, Thls-FmaI Order shallnot in any case affect the

g rlght of EPA or the United States to pursue appropnate an unctlve or other equxtable relief or

o cnmmal sanct!ons tor any v1olat10ns ot iaw “‘llS Pmal Order shall resodve only those causes of S

actzon alleged in the Complamt Nothmg in thls Final Order shall be construed to waive,

ethngulsh or othermse atfect Respondent s (or zts ofﬁcel 8, agents, servants employees

successors, or assigns) obligation to comply with all apphcablc federal, state, and lo cal_ statutes

_ancl regulations, includiri_g the regulations that were the subject of this action. The Respondent is :

ordered to comply with the terms of seftlement and the civil penalty payment instructions as set

' forth ih the Consent Agreement. In accordance with 40 C, F R § 22.31(b), this Final Order shall

beeorne effectwe upon ﬁhng w1th the Reglonal Heanng Clerk.

Dated Deceotes § 2009 - - 7/&&0 C B.-_
. o o - 'Michael C. Barra
Regional Judicial Officet

w0




e _ '._'-._I'.mdmdual by method mdlcated below _' :
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CERTIFICATE OF SERVICE

| '_I hereby certify that on the ; fﬂ day of Mﬁow, the original and one.

copy of the foregoing Complaint and Consent Agreement and Final Order (“Complaint and -

CAFO”) was hand delivered to the Regional HearingIClerk U.S. EPA - Rc.gion-{.i 1445 Ross

Avcnue Dallas, Tcxas 75202-2733 and a true and correct copy was delivered to. the foliowmg

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

- Kevin Howard

Axss USA, LLC.

1100 Platte Falls Road
Knstm Dunbar
" Enforcement Officer
© Pestieides Scction




