
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGION. D C  20460 

Brenda I,. Morris. Iisquirc 
I?nlhrccmcnt Attorney (8I;NF-1.) 
17,s. ITPA 
1505 L\'ynkoop Street 
I)envcr, ('0 80202-1 129 

Re: I Inited Special. Inc.. tllhil~ 7-7-1 1 Store H I  
1)ockct No. I<VIiA-08-2007-0002 

I)car Ms. Morris: 

'1-his Oflice, thc (')fficc (11' Administrative I . . w  Judges. ollixs an Alternative 1)isputc 
I<cst~lution (AD[<) process to facilitate the settlement ol'n~ljudicati\,c cascs. I'lcase inform m!. Icgul 
stafl'assist;~nt. Maria Whiting-lkale by August 7, 2007, as directed helow. wlicthcr !-ou acccpt or 
tleclinc this offer to participate in :\DR in an effort to scttlc the a b w e  cited cnsc. The ADR process 
will he conducted pursuant to tlic i\ciministrativc IXsputc Kcsolution Act of  1900. 5 l1.S.C'. $$ 571 
1.1 . w j ,  h!. a Judge of th is  Olficc scr\,ing as a ncutral. The process \vill he entirely voluntary and 
ccimplctely conlidcnti;il: hot11 of'thcsc points. together \vith general procedures. are reviewed hclow. 

Voluntan. AIIII will he used in ;I casc only if hoth El',4 and liespnndent acccpt ADK: thc 
choice to use or not to use ADll docs nnt prejudice either part!. IfiZDIi is utilized. eitl~cr party ma). 
terminate the .41)11 process at any time. 

Initial I'roccdures A Judge in this Ollicc will serve as  a neutral. 'I'lie ADR . lur l~c  will 
ordinarily begin lhq m m g i n g  n telcphonc conl'erence with the parties 111 establish procedures. 

1 \ ~ c s  ol' rncciintion available Our ollice offers the fbllowing t!,pes of ADK: ~nediation. 
facilitatinn. arid neutral c\duntion.  The parties arc encouraged to discuss \vith the neutral J ~ ~ d g c  the 
type of 1\DR thc! prefer, and conre to an agreement with the neutral Judge as  to which type oFAlIR 
\ \ - i l l  be employed in the case. 11: during the course ol' ADR. the partics mutually decide that they 
\vould prefer motlicr type uf'ADR. they may jointly request that the neutral Judge acijust the process 
accordingly. 

l ' ' ( ~~ , i l i / i ~ ( i o~ l  is :I nietli(~d in \~h ic l i  the ncutral Judge acts as  a facilitator. promoting 
corntiiunic:ition and ~~nderstanding ol' the issues. in a less active role tlia~i as a 
mediator. I h e  l i u s  oftlie facilitator Judge is to pro\.idc structure and moderate the 
discussion among the partics to assist them in coming to a scttlcmcnt. Facilitation 



may he partic~lrlrl!: uscfiil in cases xvliere there is more than one respondent. 
\vhere the pr t ics  arc rcprcscnted hy counsel \vho arc w r !  cxpcricnced in 
settling environ~ncntal enforccnient cases and whn agree tliat settle~nent is 
vcry likely. ivhcrc o Supplcmcntnl Envirnnmental I'rnjcct is likely to he 
prripoxd. or nthcr ~ l s c s  where Ilcxibility in the ADK process is needed. 

A ' c I I ~ I ~ ~  Evrrl~~triio~i is a method in \\.hill the ncutral Judge. to ~issist the prirties in 
rcnching a settlerncnt, hears each party's pusition and arguments. eitlicr in \vriting. 
or:ilIynrhotli. may request the particsto submit documenisor other inli)rmation.then 
gives 311 oral opininn on the strong and w a k  points o f  each part),'s casc. and may, 
ifrcquestcd by the pru-ties, provide an opinion o f t h e  likely outcome o f t h e  case i f  i t  
\vent to hearing. Neutral E\.aluation may he particularly usdid in cases in which the 
respondent has one or niorc nllirmative dcScnses, or~vhcre  a crucial issue i n  the case 
is a question ol'lmv. 

.Ilc.rfitr/ion is a method in which tlie neutral Judge. as rnediatcir, hears each pcirty's 
position and arguments. either in \\:riling. orldly or both. may ash- the parties 
questions. m y  request tlic parties to submit docunicnts or other infnrmation. helps 
identilj. the hctual and legal issues, enahlcs each party to untlcrstand the other party's 
position and arguments. keeps the f w u s  on the hc t s  and issues tliat mil!. lead to\viird 
scttIenicnt. and helps the parlies explore thcir uptions. inclucling practical concerns, 
to assist the parties in rrncliing n settlement. Thc mcdiatnr may g i ~ e  an c~pinion on 
the strengths andlor neakncsses oSa case, i f  requested by the parties. hfediatioli is 
particularly use f i~ l  for cases in which tlie respondent i s  not represented hy  counsel 
( j~ro  .w). \vIicre the pr~rties dispute the facts o f  the C ~ I S C .  or ~ I i c r e  the piirties do not 
agree to neulrl~l cwluation or hcilitalion. 

tluthorization to Commit For the AI>R pnlcess to be cffectivc. the persons com~nunicating 
with thc ~ieutr:~l ~iiust either Iinvc authority to comniit his or her side to s scttlenient. or Iiavc rc:~tly 
access to sonichody \vitli such authority. 

('onfidential 'l'lic A D R  process \vill he conducted in a cnnlitlcntial manner. in accord with 
Section 574 o f  the Adniinist~.ativc Dispute Resolution Act o f  1996. The S ~ d g e  \vho ser1.w as  tlic 
ncutr;il will not ~iisclose to anyone the conients o f  any o f  the parties' .4DK cornmunic;~tin~is, 

Method ~Ccommunicat ion All A D R  discussions and conli.rcnccs arc held by teleplione, 
except in exceptional cases i l l  \vhich thc parties can dernonstratc. and the neutral .ludgc agrees. that 
all in-person or video scitlcment cnnfercnce. or a \ . i c ~ .  by the parties arid ncutrnl Judge ol'tlie oSthc 
facility or site at issue. is necessary. 



No11-hindins I'lie neutral Judge has no authority to impose a decision or scttleincnt ol'tllc 
c:~sc on the p:irtics. I'hc purpose ol'i\l)R is to Pxilitatc a scttlcrncnt b c t ~ e e ~ i  t l x  parties. 

Impartial 'I'he ncutral .ludges. as  all Judges in this Ol'ficc, render thcirilccisions r~nd opinio~rs 
indcpcndcnt of any supervision or direction hy any prosecuting or in\,cstig:lting cmploycc or agent 
ol'tllc Ilnvironmc~itaI I'rotcction Agency, and independent ol'the influcnce of'any interested pcrson 
crutsidc the Agency, pursuant to Sections 554(d) and 557 of the Arlniinistrati\.c I'ruccdurc Act 
(:IPA). l'lie Judges ;ire ccrtilied as a~hninistrarivc law judges hy the Office of  I'cvsomicl 
hlanagement and itre appointed in accord:lncc with 5 1J.S.C. 5 -3 105. The Judges are not suhjcct to 
c\.aluntion by the Invironmcntal Protection Agency. or  by any coniponrnt or  cmploycc of 1:P;I. 
'l'hese measures ensure tlic fair and impartial resolution oTprclccedings. 

Duration I~ii less terminated earlier by cilhcr party. h e  AIIR process \\.ill continue Tor 60 
days from thc dale of the case assignment to the ADR Judge: :ifter that time. if no settlement has 
hcen rcaclied. tlic c;isc \\ . i l l  hc assigned to anothcr Sudgc to conimencc thc litigation process. 

' o l v  .4t t 1 ~  termination of thc  ADR proccss, I ~vill  send the parties a questicinnairc 
111 elicit their views and cxpericncc with the process. The contents of individual questionnaires will 
hc kept conlidential and will be made a\:ailablc to the neutrals ;ind others only inu  composite format. 

Again, please inform hlaria Whiting-Beak by August 7,2007. whcthcryouacccpt or dccline 
participation in the ,ZDR process !ha( I have described. It is prefcrrcd that you int'om Ms. Whiting- 
Rcalc hy e-mail at ~ \ \ h i r i ~ i ~ - h c ; i l c . ~ i i a r i : ~ : i i ~ c ~ n n \ >  or hy facsiniilc at (202)  565-0044. flowcvcr. 
~ ) L I  ma! inlhrm her by calling this Ollicc. 202 504-6271. and lraving a message for her, or by lettcr 
reccivctl in this OI'iice on or hcfiirc the due date. The mailing address if sent by mail is: U.S. EPA. 
Ol'licc of Administrative I.ciw Judges. Mail Code 1 0 0 1  1200 I'ennsylvania .A\.cnuc. NW. 
Washington. DC 20460-2001. For h a n d - d e l i v e ~  hy Federal Express o r  another clelivery 
service \vhicl~ s - r q s  packages as 3 routine sccurity proccdurc, the address is: U S .  EI'A. Ollicc of  
Adrninistrativc I.a\\;Judgcs. 1000 1411 Street. N.W.. Suite 350. Washington. 1)C 20005. I'lcase also 
send n copy of your response to the Regional llearing Clerk. 

Yourc-mail. t i ~ s .  letter or phone message must state: ( I  ) y(111r ninnc and phone numhcr. (2 )  
the nnmc(s) of the rcspondcnt(s) narncd in the complaint. (3) the docket numhcr. (4) thc name of 
the party you represent. ( 5 )  w h c t h c r y o ~ ~  \rant ADR or do not \\ant ADK. You may also inliirm h4s. 
Whiting-Bc;ilc as to \vhethcr another p a q  in the case accepts or  declines ADR. if that party has 
requested that you convey that information on that part~, 's  bchalC In that event. yciur c-riinil. Sax 
Icttcr or phone rncssugc must state. in addition: ( 1 )  the name and telenhone n~t of thc  pcrson 
who rcquestcd you to convey tlic mzssagc. (7) the name of thc  party rcprcsentcd by that pcrson, and 
(3 )  \r hcrhcr that party \\ants ADR or docs not \vmt ADR. 

If you h:~\.c ano[her party in the case con\:cy :i message that you warit ADR. then yclu should 
conlirm, on or hcforc the due date stated herein, that Lhis Oflicc has received the message. 



II' no response is rccci\-cd in this Ollicc hy the dccldlinc li-om you or another party on your 
hclinll; it \\.ill be assumed that you do nolu.ish to participate in .4DR and the case \\;ill he assigned 
im~nediately to a Judgc for litipticm. No estension of thc tlcatllinc for tlcridinewlicther you wish - 
to participate in ADR will he erantcd. I lo\\.cver. thc AIIR described abo\,c may heavailable later 
in the litigation process upon joint motion ofall partics to initiate ADR. prantcd at the sole discretion - . . 
of ihc presiding litigation Judge 

V c ~ y  truly yours. 

cc: Ilerrcll Pitts. Gencral Manapcr 
Tina .Adcmis. Regional I learing Clcrk 



I~I-re11 Pitis 
(;cncr:~l Manager 
7-2-1 1 Food Stores 
000 Schnlicld 
1:armington. NM 87401 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASLIINI;T(IN LIC !04BO 

Dear Mr. I'itts: 

'Iliis Office. the Of'licc of' Administrative Law .Iutlgcs. c~ffcrs an ;\ltcrnative 1)isputc 
Ilcsolution OZIIR) process to Iicilitatc the scttlemcnt of'aciiudicati\,c cases. Please inform my lcpal 
sr!~l'fassist:~nt. Maria V~'hiting-llcale hy August 7,2007. as directed hclow, whctlier you accept or 
clccline this offer to participate in ADR in an etlbrt to scttle the ahovc cited casc. 'l'hc ADR process 
\ \ i l l  he cor~~luctctl pursumt ti1 the ,Administrative IXspute liesolution Acl o f  IWh. 5 I1,S.C. $ 8  571 
d s1'(1.. by a Judge o f th i s  OtTicc sewing as a neutral. The proccss \\ . i l l  lie entirely \oluntr~ry and 
cornplewly confidential: hoth of these points. togcther with general procedures. ;ire re\.ic\ved below. 

Voluntary :ZDR \\.ill he uscd in a case only il'hoth El'/\ and Respondent accept AIIR: the 
choice to LISC or 1101 to LISC ADK does not prejudice either party. If ADR is utilized. either party may 
terminate thc /\DK process at any time. 

Initial Procedures A Judge in this Oftice \zill serve as a neutl-al, The AT)li Judge \\. i l l  
onlin:~rily hegin hy a n m g i n g  a tclcplione conli.rcncc \\.it11 the parties to establish proccdurcs. 

'Ivpes ol'rnctliation avnilahlc Our office oll'ers the follo\vinp types of AI)R: mciliation. 
lilcilitntion. and neutral evaluation. ' lhc  partics are encouraged to discuss with the neutral Judgc the 
type ofAI>R they prz1i.r. and come to an agreement with the r~rutral Judge :IS to which t!ye (11-.ADR 
will be cliiployed in the casc. It during the course of , \DR. the partics mutually tlecidc that they 
\,vould prckr  another type ol':\DR. they mq,inintly requcst that the neutral .lutipc acliust the proccss 
accordingly. 

I . i ~ ~ ~ i l i / i ~ / i o ~ ~  is ;I ~nctliod in \vhich the neutral Juclgc x t s  as  a facilitator. promoting 
communication and uncicrstanding of the issucs. in u less ac t iw  role than as ;I 

riiccliator. l'hc filcus ol'thc SxAitator Judge is to pro\ ide structure and n~odcratc the 
discussion among the palties to assist them in corning to a settlement. I:acilit:~tion 



[nay he particuhrly useful ill c:iscs d i e r e  there is more than onc rcspontlcnt. 
\\hurt tlic parties arc represented b!. counsd who arc very experienced in 
settling cn\,ironrmntal enlhrccmerit cascs and who ngrcc that scttlcnicnt is 
\-cry likcly. ~vhcrc  a Supplemental 17nvironniental Project is likcly to be 
prnposcd. or other cascs where llcxihility in the ADR process is needed. 

;\'~~r~/rtrl I:'~~tr/lr~rriot~ is a nietliod in \vliicli tlic neutral Judge. to assist the parties in 
rcirching a settlement. hears c;~ch party's positinn and arguments. either in wit ing.  
orall!, or both. may request the parties to submit docunicnts or othcr infnrmation. thcn 
gives an oral opinion on the strong :~nd \ ~ e a k  points of' each party's case. and may. 
if requested hy the parties. prm~idc an opinion of the likely outcclmc o f thc  case if i t  
went to hc:u.ing. Kcutral I luluation ma!) bc p:rrticularly uscH~I in cascs in \\liich thc 
respondent has one or more al'lirmative defenses. or vhcre  a crucial issue in the case 
is a question nf' Iw. 

l/dicr/ ion is a method in which thc neutral Judge. as mediator. Iicars each party's 
position and arguments, cithcr in writing. orally or both. may ask the parties 
questions. may request the parries to submit documents or  other inlbrmation, helps 
idcntil). the 1'3ct~1;rI m d  Iegd ~ S S L I C S ,  cnahles each party to understand the other party's 
positiirn arid nrgumelits. l i c e p ~  the f i~cus on the Sk t s  and issues that may lead twvard 
sst t lc~ne~it .  and helps the parties csplorc their options, including practical concerns. 
to assist tlic pxrties in reaching a settlement. The mediator may givc an opinion o n  
the strengths and/or weaknesses oTa case. if requested by the parties. Mediation is 
particularly l ~ s c t i ~ l  for cascs in lvhich the respondent is not rcprcsentetl hy c o ~ ~ n s c l  
( l ~ r o  ~ e ) .  \\.here the parties dispute the facts o f  the case. or where the parties do not 
agree to neutral evaluation or fncilitntion. 

,\utliorization to Commit For the .4DR process to he clTective. the persons comm~~nicat ing  
\vith [he neutral must either h;ivc nuthority to conimil his or  hcr side t o n  settlement. or  h a ~ c  ready 
:~cccss to sornebody with such authority. 

Conlidentiill The ADIi process nil1 be conducted in a confidential manner, in :record with 
Section 574 o f t h e  Administrative Dispute Rcsnlutio~i Act of  1996. 'The .lutlge who sc rws  as  the 
neutral \ \ . i l l  not disclose to anymc the contents of' any of tlic partics' ADll  c m i ~ n ~ ~ n i c a t i o n s .  

Method of com~nunicntion All ADK discussions and conSe~.cnccs are held lhq telcplionc, 
except in cxception:ll cascs in ivhich the parties can dcmonstratc. and the neutral Judge ngrccs. that 
an in-person or \ idco scttlc~iicnt conI'ercncc. or n view by the parties and neutral Jutlce ol'the of thc  
I' i~rI11y : . or site at issue. is necessary. 



Non-hindiny 'l'lie ncutlxl Judge has no authority to impose a decision or settlement ol'the 
case o n  the parties. The purpose of ;\DR is lo fncilitatc n settlement bet\\.ccn the parties. 

Imaartial '1'hcneutr:ll Judges. as a11 .Iudges in this Olficc. rentlcr their decisions and opinions 
indcpcndent of :my supcr\.ision or direction hy any prosecuting or itnvstigating employee or agent 
oftlie En\ironmentnl I'rotection Agency. and inclependent oftlie influence ofany interested person 
nutsidc the ,\gcncy. pursuant to Sections 554(d) and 557 of the ~ \ d n i i n i s t r ; ~ t i \ ~  Procedure Act 
: I \  I'hc .ludscs are ccrtilied as  administrative law judges 11y the Ofticc (>I' Pcrson~icl 
hlanagemcn~ and arc nppointcd in accordance with 5 1I.S.C. 5 3105. l ' he  J~ldges  are not subject to 
cw1u;rtion by tlic Ilnvironnicnt:~I Protcction Agency. or by any component or  cmploycc of EI1:\. 
I'hcsc mcasures ensure tlie thir and importiill resolution ofproceedings. 

Duration I~lnlcss lerminntcd cnrlicr by eithcr party. tlie ADR process will continue fbr 60 
clays liom the date of tlie case assignment to thc AIIR Judge: after that time. if no settlement 1i:is 
hccn reached. tlic case will hc assigned to anothcr Judgc to comlncncc the litigation proccss. 

I ' l l  I i \ t  the termination of the ADR process. I \ \ ' i l l  send the parties a qucstionnairc 
to elicit their \ k \ v s  and experience with tlic process. The contents of individual questionnaires will 
he kept conlitlential and \ \ . i l l  he made available to tlie neutrals and others only in a con~posite I'orniat. 

!\gain. please inliirm Maria U'liiting-I3calc by August 7,ZOO7, vlicther you accept or tleclinc 
p~rticipution in tlie ADR process that 1 hnvc described. It i s  preferred tIi:~t you infomi hls. Whi~ing- 
13eale hy e-mail at <\~tiilin~-I~c:~Ic~~nari:i~i~~c~~~~.~:o~:> or hy facsimile at (202) 565-0044. Ilowevcr. 
you may inform her by calling this Ollicc. 102  564-6271. and leaving a message for her. or by letter 
received in this Oflicc on or hcforc the due date. Tlic mailing ndclrcss if sent  hy mail is: I1.S. I P A .  
Ol'licc of  Administrative I.aw Judges, h4ail C'otle lO00L, 1100 I'ennsylvania Avenue. N W .  
\'v:ashington. IIC 20460-7001. F o r  hand-dclivery hy Fetlerel Express o r  ano the r  t l r l iven  
service \diich s-rays packagcs as  a rolltine security procedure. the adtlrcss is: [J.S. EPA. Ollicc of 
ad mini strati^:^ 1.awJudgcs. I099 14th Street. N.W., Suitc350. \Vasliington, I)C'10005. Pleasealso 
send a copy o f ~ o u r  rcsponsc to tlic Regional Ilearing Clerk. 

Your e-mail. fax, letter or phone message must state: ( 1  ) y u r  name and phone numhcr. (1) 
the namc(s) o f t h c  respondcnt(s) nameti in thc complaint. (3 )  the dockct number. (4 )  the name of 
the party you represent. ( 5 )  ~vlietlicr you want ADR or do not \\:ant .ADR. Y ~ L I  ni;y also inlhrm Ms. 
\Vhiting-13calc as to w~liethcr anothcr party in the case accepts or declines ADR. if tliat party has 
rcquestcd that 1 . o ~  convcy that inlhrmation on that party's behall'. In that event. your e-mail. 1Sx 
letter nr phone message must state. in addition: ( 1 ' )  the name and telenhone number o f the  person 
\tho rcqucstcd you to convcy the message. (1) the name of the part!: rcprescnted by that person, and 
(3)  whether tliat party wants ADK or tlocs not want ADR. 

Ifyou h a w  ;~notIicr party in the case convey a rncssagc that you want ADR. then you should 
conlirni, on or bclbre the due date stated hcrcin, that this Ol'lice has receivxl the message. 



If no response is rcceivccl in this Oflicc by thc deadline li-om you or anothcr part!, on your 
hehall: i t  \ \ . i l l  he assumed [tint you L n d  wish to participate in ADR and the cnsc will hc nssigncd 
imnictliakly to a S u d y  Lix litigation. No cstcnsinn of the tlc:ttllincfor tlccitline\rhcthcryou wish 
to participate in ADll  will he erantctl. I lo\vevcr, tlic AI)I< dcscrihed above may he awilahlc Inter 
in the litigation process upon joint motion ofall parties lo initiate ADR, granted ;it the sole tliscrction 
of the presiding litigation Sudgc. 

Very truly yours. 

-- 
Susan I.. Rin) 

cc: 13rcndn I,. Morris. llsquirc 
Tina Ancmis. Regional Ilearing Clerk 


