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Complainant's Ex. 31

JURISPICTIONAL DETERMINATION
.S, Army Corps of Bngineers

Revised 8/ W04

DISTRICTY OFFICE: Galveston
FiLE NUMDER: 0119144

PROJECT LOCATION INFORMATION:
Stare: Texas

County: fefferson .
Center coardinates of site (latitude/iongitude): Site | 30° 05' S1"N, 94° 05" 09"W
Approximate size of area (parcel) reviewed, including uplands: 79 aeres.

Name of nearest waterway: Neoches River
Name of watershed: Lower Neches

JURISDICTIONAL DETERMINATION
Compleied:  Desktop determination ] Date: 01409407
Site visit(s) Datetsy: 11/17/006

Jurisdittional Deterinination (JD):

% Preliminary JD - Based on available information, {] there appear fo be (o} b B there appear 1o be no “waters of the
United States™ andfor “navigable walers of the United States” on the projest site. A preliminary JD is not appealable

{Reference 33 CFR part 331).
B Approved JD -~ An approved JID is an appealable action (Reference 33 CFR part 311).
Check all thal apply:
% There are “navigable waters of the United States” (as defined by 33 CFR part 329 and associaled guidance) within
the reviewed area, Approximale size of jurisdictional area: et

{5 There are “waters of the United States™ (as defined by 33 CFR parl 328 and associated guidance) within the
reviewed area. Approximalc size of jurisdictional area: _ __ 71.2-eres

(B3 There are “isuinted, non-navigable, itira-stote watess or wetlends” within the reviewed area.
Decision supported by SWANCG/Migratory Bird Rule Information Sheel for Determination of No

Jurisdiction.

BASIS OF JURISIHCTIONAL DETERMINATION:
A. Waters deflned under 33 CFR part 329 as “navigable waters of the United States™:
The presence of waters that are subject to the ebb and flow of the tide andfor are presently used, or have been used in

the past, or may be susceptible for use 1a transport interstate or foreign commerce,

Waters defined under 33 CITR pari 328.3(a) 85 “waters of the Unkted States™: )
{1) The presence of waters, which are cursently used, or were used in the past, or may be susceptible Lo use in

intersiate or forelgn commerce, including all waters which are su ‘;ecl to 1he ebb and fow of the tide.

{23 The presence of interstate waters including interstate wetlands’.
{3) The presence of other waters such as intrastate lakes, rivers, streams (including intermittent streams), mudfiats,

sandflas, wettands, sloughs, prairic potholes, wel meadows, playa jakes, or nataral ponds, the use, degradation or
destruction of which could affect interstate commerce including any such waters (check ali that apply):

[ (iy which are or could be used by [nterstate or foreign travelers for recreational or other purposes.
] (i) from which fish or shellfish are or could be taken and sold in inferstate oy foreign commerce.
[ (iii) which are or could be used for industrial purposes by industrics in interstale commerce.

B (4) Impoundments of walers otherwise defined as waters of the US.

(8] (5) The presence of 2 rributary to a water identified in (13~ (4) above.

]

(6) The presence of ferritorial seas,
(7} The presence of wetlands adiacent” ta other waters of the US, except for those wetlands adjacen fo other wetlands,

el EHP

Rationale for the Basis of Jurisdicilonal Determination (applies 1o any baxes checked above). If the jurisdictional
waier or weiland is not itself @ navigable water of the United States, describe connection(s) to the downsiream navigeble
walers. If Bf1) or B(3) is used as the Basis of Jurisdiction, docuwment navigability andlor intersiale commerce contiection
fi.e., disenss site conditions, inetuding why the waterbody I5 navigable andior how the desiruction of the waterbody could
affect interstate or foreign commerce). If B(2, 4, 5 or 6) is used as the Basis of Jurisdiction, document the rationale used io
make the deterinination. If B(T} is used as the Basis of Jurisdiction, dociuneni ihe rationale used to make adfacency
ddetermination: Forested weliand Immedlately adjacent to tie Neches River, a navigable water of the United States.



AR AR TN

i

Complainant's Ex. 31

2
FILE NUMBER: D1%144

Lateral Extent of Jurisdiction: (Reference: 33 CFR parts 328 and 329)

{8 Ordinary High Water Mark indicated by: B High Tide | ine indicated by:
1 clear, ngtural line impressed on the bank {1 ol or scum line along shore objects
[ the presence of litter and debris {71 fine shell or debris deposits (foreshore)
{1 chunges in the character of soil 1 physical markings/characteristics
[} destruction of terrestrinl vegetation [} tidal gages
1 shkelving ("1 other:
(1 otsern

Mean High Water Mark indicated by:
I3 survey 1o availabje datum; ] physical markings; [ vegetation lines/chenges in vegetation types.

B2 Wetland boundaries, us shown on the attached wettand delineation map and/ar in & delineation report prepared by:
GTI Environmenta)

Basis For Not Assesting Jurisdiction:
% The reviewed area consists entirely of uplands,
Unable 1o confirm the presence of waters in 33 CFR pari 128{a)i, 2, or 4-7}.
(B Headquartets declined to approve jurisdiction on the basis of 33 CFR part 328.3(8)(3),
B The Corps has made a case-specific defermination thet the following waters present on the site are not Waters of the
United Stares:
Waste treatment systems, includlag treatment ponds or lapoons, pursusnt 1o 33 CFR part 328.3.
Astificinlly {erigated areas, which would reverd io upland il the irrigation coased.
Artificial Jakes and ponds created by excavating and/or diking dry land to cellect and
retnin water and which are used exclusively for such purposes us stock walering, irrigation, settling basins, or
rice growing. )
Anificial reflecting or swimming posis or other smal otnamental bodies of water created
by excavating andfor diking dry land to retain water for primarily aesthelic reasons.
Water-filled depressions created in dry land incidental to construction activity and pils excavated in dry Jand for
the purpose ol oblaining fill, sand, or grave) unless and unti! the consiruciion or excavalion operation is
abandoned and the resulling body of water meets the definition of waters of the United States fourrd at 33 CFR
328.3(a),
Isolated, intrasiase wetland with no ngxus to intersiate cormunerce,
Prior converied cropland, as determined by the Natural Resoueces Conservalion Service. Bxplain ralionale:
Non-tidat drainage or irigation ditches excavated on dry land. Explain rationate:
Qther {explain): '

OO0 o0op

foadd

DATA REVIEWED FOR JURSIDICTIONAL DETERMINATION (mark sil that apply):
Xl Maps, plans, plots or plat submiited by or on behalf of the applicant.
[X] Data sheets prepared/submitted by er on bebalf of the applicant.
[R) This office concurs with the delineatian repart, dated _December 6, 2006 _ prepared by (company)! GTJ
Environmemai, Ing. '
[ This office does nol concur with the delinealion report, dated ________, prepared by (company}:
| Data sheets prepared by the Corps.
Corps’ navigable waters” studies:
U8, Geologice! Survey Hydrologic Adas:
U.S. Geologieal Survey 7.5 Minuwte Topographic mups: Besaumant Gast, Texas
] U.5. Geological Survey 7.5 Minute Historic quadrangles:
1.8, Geological Survey 15 Minute Historic quadrangles:
USDA Natural Resources Conservation Service Soit Survey:
National wetlands inventory maps:
StaefLocal wetlend inventory maps:
FEMA/FIRM maps (Map Name & Date): 4854 750005, Jun 6/1983
100-year Fioodplain Elevation is: (NGVD)
Acrial Photographs (Mame & Date): ‘TNRIS 2004
Other photographs {Date): Ske phatas in file
Advanced identification Wetland maps:
Site visivdetermination conducted on; (1/17/06
Applicablefsupporiing case law:
Other information (please specify):

YWetlands are identilied and delincated using the encthods and criteria sstablished in the Corps Wetland Delinention Manua! (87 Maguol) (e,
ocewrence of hydrophytic vegeintion, hydric soils and wetland hydrology).

*The term "odjacerd™ mesins bordering, contiguous, or neighboring, Wetiands separated from other waters of the U.S. by man-made dikes or
banmiers, natural river beems, beach dunes, and dhe like are also adjacent.
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Exhibit 18
Soil Stations
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Soil Stations

®  Man-made Relief Cuts
Levee (Uptand - 2.50 ac.
Project Boundary

éw} Property Boundary - 79.73 ac,

73 Wetland ~ 71.22 ac.
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DATA FORM Appheant: Parkwood Land Co, PletI0: Soit Station #4
ROUTINE WETLAND DETERMINATION
1987 USACE Wetiand Delinsation Mamual SOLS

Project Site: 74 Acres at the Neches River Date: O7I2806 Map Unit Nare (Seres and Phase) Heches Coarse Sand
Map Type Confirmed? Yes: No: X
ApplicantiDwmes:  Patowgesd Land So. Comly, Urange ¥ Mo, 5ot Type Encountened
Investipate(s): J, Wiete and D. Cox State TX Taxonommy {Subgroup): Typie Uddrhents Dramage Class: well Drained
Commumity (D Foresled Upbmd Transest Piot 1D Soif Station #1 Frofils Description:
Dapth | Horizon  MahibxColor Motte Color Motlle Texdyr, Coneretion,
Do nommal sirgumatances axist on this site? Yes: X Mo {inches) AtundancerContrast Shutture, Bl
Is the site signifcantly divhirbed (atypica! situgtion)? Yoy Nor X o8 c1 10YR 618 50% Clay Spedl
is the area g potentiy problem area? Yas: Ro: X €1 2.5Y 61 50% Clay Spod
814 fov] 25Y 61 10f 45 So%: commonidizting Clzy Speit
€2 MWOYR 58 10R 4/6 50% commaonidsting Clay Sooit
VEGETATION 14,18 €3 OYR SR Clay Spoit
Domtart Prant Spacies “]Staturn] Indcator {Dominant Pant Speces | Sttum | Indieater Hydric Soils ndicators.
Sapiumn sebiferim T FACU ___ Histosel __ Conerefions I Y
Liquidambar styracithu T FAC ___Hist'ic Epipedon ___ Hign Omanit Conlent In ; d o
tex vormioria s B Sulfiie Otor Surtace Layer in Sy Soits F 3
Rubus rivialis H FAC T Aquk Moigtte Regime ____ Crganic Streaking in Sandy Sofis ! %
Tonicodendion adicans H FAC  Redixing Conations ____ tisted on Local Hydrie Sods List g
" Gleyed or Low-Chroma Colors ____ Listed on Nalionat Hysiric Soits List = W
____Other (Explain in Remarks) 5 =4
1]
1s the frydric soila eriterion met? Yes: Ner X f;l
Percent of vegetation that is OBL, FACW, FACWS, FACW-, FAC+ & FAC: 60% Retmarks: g
Is the hydrophytic vagetation crirerion met? Yes: X No: e
Remarks: SURMMARY
HYDROLOTY Hyurmphytic Vegetation Present? Yes: X Nee
Recordes Data {Describe in Remarks): Fielg Dtservations, Weltzng Hydrology Present? Yes; No._ X
Az Photograpts X Dapth of Surface Water:  Nope i Hydric. Soils Present? Yes: No: X
Other X USGS Tepe Depth o Free Walerin P >16  in
No Data Availabie Depih to Sawrted Soi: _ >M6  in Is This Sampling Poimt Whhin a Wettand?  Yes: No:_ X =
s ey ln:rﬁ:;'&hdimrors: Secondary Indicalors (2 of more requred): framarka: This poirt was dalermined nol o de withio & wetfand due fo b iack of watiang fydmlkogy and hygric g
inondated Ovidized Rogt Channals in Upper 12in. sois. =
Saturated in Upper 32, Water-Staimed Leaves =)
Water Matis Local Soil Survey Dats g
Ol Lines FAC-Netral Test =
Sadiment Deposils Omner (ExpiininRemarks) =~ o3
Drginage Pattems i Welands
Ia te hydrology edterion met? Yes. Ne: X

Remarks:
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DATA FORM Apphicant: Parkeood Land Ca. Piot D Soif Station $2
ROUTINE WETIAND DETERMINATION
1287 USACE Wettand Detinsation Manux! Sons
Projec! Site; 7 Acces at the Neches River Date: $7/2806 Map Unit Name (Safies and Phaze) Neches Coarse Samnd
Map Type Confrmad? Yes: No: X
ApplicanyOwner,  Pariowood Land Co. County: Orarge i No, Soil Typs Eecountared -
invesizattda): J. White and 0. Coee State: TX Teoranomy {Subgnoup] Typls Udorthents Orainage Class: Vel Drained
Cornmunity 1D: Ferested Hpland Transect Plot I Bof Staton #£2 Profite Description:
T Depit Hofizon  Matrix Color Mot Ceier Mottle Texture, Conaretion,
Dy noimas] Greumstances exist on his sife? Yes: X No: {inches) AbunganceiContrst Shruclure, Ete.
Is ihe site sigrifizanty disturtmd (atypica! siteation)? Yes: Ko: X |
s the arez a potential prablem area? Yes: Ko X
VEGETATION
Dominant Plant Species | strarm] nticator [Dominant Prant Species | Stratom [ indicator Hydric Soils Indicatora;
Sapium sebiferim T FACU+ Histas ol Concretions
Cattis cacidentatis T FAC T Histic Epipedon " High Organit Gantent In
Ligusirurs sinense 5 UPL” o Suiifidic Odor Surtace Laver in Sandy Sails
Ruhos trhnalis H FAC Aguic Moisturg Regime __Drgani Streaking in Sandy Sods
Ambrosia trica H FAC T Reducing Conditions _ Listed on Loca) Hyeric Sous List
T Gleyed or Low-Chrota Cotors __Usted on National Hydric Soés List
.  Omer (Explsinin Remarks)
is the hydrfc soils crBrron met? Yes; No; X
Percem of vegetation that is OBl FACW, FACW«, FACWL, FACH & FAT: 0% Remarks: =1 Ground is inpansttatie due ko contrate, brick, and glass spodl materal,
b5 the lydrophytic vegetation criterfon met? fes x No:
Remarks: SUMMARY
KYDROLOGY Hytrophytic Vegetation Present? Yes: X No:
Rerosted Dot (Describe in Remarksy Eigld Observalions: Wetiand Hydsoftgy Prasent? A Mo X
Assal Photographs X Depth of Surface Water: _ None _in. Hydrie Scils Present? ves: No:  *A
Othar X USGS Topo Depin 1o Free Water n Pt 346 in,
No Data Avaitable Depth 1o Saturated Sot »46  in. Is This Sampling Point Within a Welland?  Yex No: X
Wetand Hydrlogy |n:::;sm Secondary Inicators (2 of more required) Remarks: ::;;s paint was determized not o be willin a welland Sue lo the Tack of watiand fiydology and bydec
Trundated Ouitizad Root Channels in Upper 12in .
Saturated in pper 12in. Water-Stained Leaves
Waler Marks Loeal Sof Survey Data
Dritt Lines FAC-Newdral Test
Sediment Deposits Othe: (Explain in Remarks)
Uramage PattemsinWellands.
I the hydrotogy criterion met? Yes: Ne! x

Remarks:

3007 9 0 23C
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DATA FORM Apgiicant Parkwotd iand Co. Fiot ; Soil Station #3
ROUTINE WETLAND DETERMINATION : B
1957 SACE Wetiamd Delineation Manual SOILS
Prgpect Site: 79 Actes ab the Neches Fiver Date: 090506 Map tInit Name [Series and Phase} Fausse Clay
Map Type Confirmet? Yes: Mo: X
ApplcanyCwrer:  Padowoodt Land Co. Courty: Omange f 0. Sof Type Ensotntered
nvestigators) D. Cox ard W. Abbort State: TX Taxonomy (Sthgoupl: Verie Entdoagoepts Dramage Class: Very Poorly Drained
Commurdty 1D Forested Uplang Transect Fint IG: Sofl Station £3 Profile Description:
Depth Haorizen  Matrix Coler  Motte Cofor - atte Texbre, Concratian,
D¢ norna! ciftumslances exisy on this sie? Yes: X No: (irzhes) AbumdancefContrast Struchare, Btz
Is the sile sigmiheamby dlafurbed (atypical shuation)? Yes: Mo x 16 10YR 32 Sandy Loany
Is the area a polentza! problem area? ' Yes, No: X &.11 10YR 33 Sandy Loam
11-16 I0YR 42 Clay Spofl
10YR &2 Clay Spoil
VEGETATION 2.5Y 512 Gizy Spof
Cominan Plant Soecies FStratum]| Indicator {Dominant Prant Specles | Stratm | Indicate Hydric Solls Indicators:
Pigus t@eds T FAC- Histoso! o Concretons 7 1O
Liguidambar slyracfua T FAC ____ Hisc Epipedon ____ High Organic Content in i 5
Sapium sebiann 5 FACU+ ____ Suiftic Odor Surlace Layer in Sandy Sois "'_; =]
e vornfioriz SiH FALC- Aquic Maisture Regime _‘M_Organic Sreaking in Sandy Scils —_
flex opaca 5 FACU —__Reducing Condiions _ Listed on Local Hydric Sofs List -_é_ =
St bong-nox v FAC .. Gleyed or Low-Choma Cokors __ Listed on Nafionai Hysiic Scits List ; —
Vitis rotuncifode v EAC- ____ Ciher (Expiain in Remarks) »
Berthemmia Scandens v FAC+ . oE
| the drydric solis criterlon Mmet? You, Mo, X v
Peroent of vegetation that is OBL. FACY, FACW-, FACW-, FAC+ & FAC: I Remarks: 0o
ks e hydrophytic vegetation critetion met? Yo Ne: X iy
Rerarks: SUMMARY
HYDROLOGY Hysraphytic Vegemton Present? Yes Mo X
Recorded Daty {Dexcrbe in Remarksk Fiels Dbservations: Wetiand Hydrology Fresant? Yes No. X
Agrizt Photograples X Oepth of Surface Water: _ None  in. Hyitic Sois Fresant? Yes: Noo X
Oher X USG5 Topo Depth ks Free WamrinPi. 216 * in.
Mo Crata Avalable Tepth fo Saturated Sed:. >16 i s This Samling Point Within 2 Weland?  Yes: Noo X
Wettand Hydrolegy In:,':::;sﬁiwm: Secongary Indiators {2 of more fequired): Rremarks: This poit was detennined fol 1o be within & wellgnd dus (o the lack of aff tiroe welland parameters,
Inundated Oxidized Root Charmels in Upper12 in. g
Saturated in Upper 12 in. Water-Sixined Leaves f
Wiier Marks Loce! Soft Survey Bata -
Drifl Lines FAC-Neutal Test y
Sediment Deposits Cther {Explain in Remarks) o
Drainage Pallems in Wetands =
15 the hydrology critertan met? ) Yes: Ne: X =
Remarke;
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DATA FORM Apolicant: Barkwoot Land Co, PioliD: Sail Stalion #4 |
ROUTINE WETLAND DETERMINATION
1957 USACE Wetlnd Defineation Manuzl SOILS
Projest Sie: 7% Acres 2t the Noches River Date: 03/08/08 Map Linil Namie (Series and Phase} Fausse Glay
Map Type Confifined? Yes: Mo: X
AppicantOwnes  Pagowocs Land Co, County: Orange ¥ No, Soit Tyme Encountersd -
Irvestigator(s), J. Wrte and W, Abbait Stafe; TX Taontmy (Subgrowp): Versie Entaaquepls Drainage Class: Very Paoriy Drained
Communty 1D Forested Upland Transect: Fiot 1 Soil Slation #4 Frofile Deseription:
Degth Merizon  MatixColor  Motte Color Mattle Texture, Concresion.
D pofmal creimstances exist on (his sita? Yes: X Nee {inches} AbuntancaiContrast Structune, Elz,
15 the site signficanty disturbed {alypical siuation}” Yes: Now X 022 A 1OYR 513 1GYR 5/5 LommenidisEnct Leamy Fine Sand
is the area a polential probiem area?¥ Yes: Hoe 14 A TOYR &4 FEALE-] commonidisingt Fine: Samty Clay
VEGETATION
Dominant Planl Spedles [Swatumi indicater [Dominant Plant Species T S | indicator Hydsic Sofs inticators:
Tex opaca I FaCU ___ Mistosal Cericretions -
L iittambar styracitua T FAG ____ Histc Epinedon " High Omanic Coment in o
Quarcys nigra s FACH — Sutisic Odar T Surtace Layer in Sandy Sois __}_
Saphm sebiferam TS FACUs ___ Adquic Moisture Regime Organic Streaking in Samdy Sofls £
Hax vomior's s1  FaC ~Redueng Condtons T Ustecton Loca Hydse Scs List <
Carpirius carafiniana SH FAC ___ Greyed orlow-Chroma Colors ___Listed on Nakonat Hydric Sois List T
Owriva racenifo ’ t FAGW+ ____ Dther (Expiain i Remarks)
1 the hydric soils eriterion met? Yes: Ho: X
Pestent of vegeion that is OBL. FACW, FACY+ FATW. FAC+ & FAC 5% Remarks:
1g the hydrophytic vegetstion eriterfon met? Yes: X No:
Remarks: SUNMMARY
HYRROLDGY Hyarophyse Ve gelaton Present? Yes: X No:
Racerded Data (Dascribe in Remarks); Freig Observations: Wetdand Hydrotogy Present? Yas! Moo X
Aerial Photpraphs X Depth of Surface Water  Nowne  in Hydria Sofie Prosent? Yes: Noo X
Other X USGS Topo Depinto Free Waterin Pt >T6 in.
Moy Daria Avaltable Depth to Saturated Seil: »16 in 15 This Samptng Foint Within a Welland?  Yes: Ne: X
\Wwetland Hycrology Indicators: )
Primary Indicators: Secondary tndicators {2 o+ more required): Remarks: This pointwas getermined no! fo be within 2 watiand due te the fack of welland hydroiogy snd hiydne
inundated Qridized Root Channels T Upper $2 7. sods.
Saturated in Upper 12in. Water-Stained Leaves
Water Marks Leeat Soll Sutvey Data
Drift Lines FAC-Neutral Test
Sediment Deposits Gther {Expiain in Remarks)
Grrainage Patterns in Wetlands
i the hydrology criterion met? Yes: Nao: X

[€ Xg SJUelugjawod
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DATA FORM Appiicarnt: Parkwood Land Co. Plat 10: S0l Staton 45
ROUTINE WETLANDC DETERMINATION
1937 USACE Welland Deliheation Manual s01S
Project Site: 79 Acres at he Neches River Date: Q30606 Map Linit Narme (Seres aad Phase} Fausse Clay
tap Type Confirmed? Yes: No: X
AppieantiQOwner,  Parkwood Land Co. Counly. Orange K Mo, Sail Type Encountered
Irvesitgatorn(s): J. White #9d W._ Abhot SBtate: TX Taxpnomy {(Subgroup) Veriic Endoatuepts Drainage Class: Very Pootly Drained
Commuenity ID: Forested Uplang Transech gt 1T Scit Station #5 Profile Deseription:
T Depth Hotzon  Matix Coor  Motie Calor Mottia Textuwse, Coneraton,
Da normal circumstances exist on this site? Yex X No: finches) AtndanceiConlras! Structyre, Ete.
Is the site signiicanty disturbed (atypical situadon)? Yes: No. X oz A tWOYR 5D 10TR 518 CommonIsisEnet Loamy Fe Sand
is the area a potential problam 2rea? Yes: No: X A I0YR 5i4 7.5YR 506 Lnmenidistmet Fine Sandy Cray
VEGETATION
Domirent Plant Species T5tranm| tdicator [oominar Plant Species | Steaturs | Indicator Hyde Sofls Indicators:
Pinus loeda T FAC- Histosc Coreretions
Qoersys migr IS FACS —___ HuticEpipaden T High Organie Content I ]
Crmmctardar styracifiud T FAC __ Suffiic Oder Surlare Layar in Sandy Scils i
Hex vorpsona SH FAZ- Aquie Marsture Regime Cirgamit. Simaklng In Sardy Soits -
Campinus canfiviana s FAC __ Reducng Canditiens T tistes co Locat Hymte Soils List :_D
_____Gle?ed of Low-Chroma Colors e Listed on National Mydric Sonis List ‘_E,
_Olhef {Explzin in Remarks) .
Is the hydric aoits critedion met? Yes: Her X
Pervent of vegetation Tyt is OBL, FACWY, EACW+, FACW., FAC+, & FAC: 50% Ramarks:
is the bydrophytic vegetation criterion owet? Yes: X Mo
Remarke: SLUIMMARY
HYDROLDGY Rydrophytic Vagelation Preset? Yes: X Ne:
Rettded Data {Describe in Hemarks): Fiekd Obsaraations: Welland Hydroiogy Present? Yes Ne: X
Redal Photographs X Denth of Surfacs Water:  Nome i Hygrie Soifs Presen? Yes Ne: X
Othar X USG5 Topu Dapih i FreeWaler in Pt >16 i
Na Data Avaiable Dapth to Sziwrated Soil. __»16 . is This Sampling Poind Within a Wistland?  Yes: Ko X
et iyerogy in:rm“&mtm-_ Secondary Inticatorns {2 of more requied) RemBrRs:! sTcr;?spoim was datermined not fo be within & welland dus lo the fagk of weliand hydofgy and hydrc
Inundated Oidized Root Channeis in Upper 12in, -
Saturated I Upper 12 M Water-Stained Leaves
Water Marks Loca! Soil Survey Data
it Lines FAC-Neubral Test
Sediment Depesits {her (Explain in Remarks)
Crainage Patiems in Wetlands
is the hydrology critsrion met? Yex, Neo_ X
Remarks:

e X3 S JUBLIRIWCD
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DATA FORM Agplicant Porkwood Land Co- PietiD: Soit Staton 48
ROUTINE WETLAND DETERMINATION
1587 USACE Wetland Defineation Manual SOu.S

Project Site: 73 Acres at the Neches Rwver Date: 6570805 Map Unit Name (Series and Phase) Fausse Clay
Map Type Confinned? Yasz: No: X
ApsiicanyOvmer:  Parkwood Land Co, Courty: Orange # No, 5o Type Encouttersd
Fmverigutor s J. White and W. Abbott State: TX Taxonomy {Subgroup): Vertic Endaaquents - Drainage Class: Very Poody Draineg
Communidy 1. Forested Lipland Transach Biok 0: Soif Sktion #5 Profile Descripion:
Drepth Horizony  MalixColor  Matife Color Molte Taxture, Contreton,
o normeat dircurastonees exist oo his site? Yes A Moo frches) Abundangeilonirast Strusture, B
Is the site significantly disturbed {alypical sduatiom? Yes: Ny X 0-42 A TOYR 413 10YR 545 cammonydistinet Laarry Fine Sand
fs the araa & polental protien ameat Yes: o X A 1GYR &4 T.5YR G comnornddistine Fire Sandy Sy
VEGETATHON
Dominant Pla Species [$wanumi Indicator  IDominant Plant Species ] Stramyra | indicator Hydriz Soils Indlcators:
Hex opaca RE) FACH __ Histesa __ Concretons 1 g}
Liquitambar styracifiua T FAG __HisticEpipedon ____HighDmaris Content In "_3 3
Quercus nigra TS FAC+ SuMidie Qdor Surface Laver in Sandy Soils —
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Complainant's Ex. 31

DEPARTMENT OF THE ARMY
GALVESTON DISTRICT, CORPS OF ENGINEERS
F.O, BOX 1229
GALYESTOMN, TEXAS Y7TE63-1228
B yamwary 19,2008, £

Compliance Section

SUBJECT; D-19144; Jurisdictional Determination Verification, 79-Acre Tract,
Parkwood Land Company, Rose City, Orange County, Texas

Mr. Henry R. Stevenson, Jr.
Parkwood Land Company
2085 Galway

Vidor, Texas 77662-2954

Dear Mr. Stevenson:

This concerns your October 11, 2006 verification request on  79-acre tract. The subject
tract is located north of Interstate 10 and east of the Neches River, near Rose City,
Orange County, Texas. Based on the revised report dated December 6, 2006, 1 concur that the
site has approximately 71.2-acres of forested weilands immediately adjacent o the Neches River,
a navigable water of the United States and subject to Section 404 of the Clean Water Act.
Therefore, any discharge of dredged or fill material into this atea will require a
Department of Army (DOA) permit prior to the initiation: of any work. In your request you
inquired about the relief cuts and their relationship with the requirements of DOA permit 21457,
Based on the site visit and review of permit documents, these relief cuts are non<jurisdictional.

The Supreme Court handed down a decision on June 19, 2006, which addresses the scope of
Clean Water Act {CWA) jurisdiction over certain waters of the United States, including
wetlands. In the near future, the EPA and Corps intend to issve joint guidance clarifying CWA
jurisdiction in light of the decision. Your jurisdictional determination may be affected by this
guidance. Therefore, we are issuing you a preliminary jurisdictional determination, which is
valid for § years from the date of this letter. You may request a re-determination based on that
new guidance when it is issued.

This determination has been conducted {o identify the limits of the Corps Clean Water Act
jurisdiction for the particular site identified in this request. This determination may not be valid
for wetland conservation provisions of the Food Security Act of 1985, as amended. If you or
your tenant are USDA program participants, or anticipate participation in USDA programs, you
shounld request a certified wetland determination from the local office of the
- Natural Resources Conservation Service prior to starting work.

Page 12 of 30 “
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2.

This letter contains a preliminary jurisdictional determination for your subject site. If you
object 1o this determination, you may request an administrative appeal under Corps regulations at
33 CFR Part 331. Enclosed you will find a combined Notification of Administrative Appeal
Process (NAP) and Request for Appeal (RFA) form, If you request to appeal this determination
you must submit a completed RFA form to the Southwesiern Division Office at the following

address:

James E. Gilmore, Appeal Review Officer
Southwestern Division, CESWD-CMO-E

1100 Commerce Strect, Room 8E9

Dallas, Texas 75242-0216

Telephone: 469-487-7061; FAX: 469-487-7190

In order for an RTA to be accepted by the Corps, the Corps must determine that it is
complete, that it meets the criteria for appeal under 33 CF.R. part 331.5, and that it has been
received by the Division Office within 60 days of the daie of the NAP. Should you decide to
submit an RFA form, it must be received at the above address by March 21, 2007,

It is not necessary to submit an RFA form to the Division office if you do not object to the
determination in this Jetter.

This preliminary jurisdictional determination is valid for 5 years from the date of this leiter,
unless new information warrants a revision prior to the expiration date. Please see the enclosed
sheets regarding the administrative appeal process for jurisdictional determinations. If you have
any questions concerning this matter, please reference file number ID-19144 and contact
Mr, Dwayne Johnson at the letterhead address or by telephone at 409-766-6353.

Sincerely,

John Davidson

2SWG-PE-RC

North Unit Leader Sk
Compliance Section DAYIDSON
CESWG-¥FE-RC

Enclosures

Page 13 0of 30
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DEPARTMENT OF THE ARMY @
GALVESTON DISTRICT, CORPS - OF ENGINEERS ]
P, 0. BOX 1228 )
GALVESTON TX TI653-122¢9 "
April 17, 2007 %
REPLY 10

ATTERVIDN OF:

'*Jva[uation Section peds
f94y4

SUBIECT: Permit Number SWG-2007-84-RN (D-19279), Nationwide Permit
Verification

James G. White

GTI Envirowmental Incorporated
11999 Katy Treeway, Suite 130
Hougston; Texas 77079-16006

Dear Mr. White:

This office received a-request to repair an existing levee on a property located

northeast of the intersection. of thie Neches River and Interstate 10, Based on our review
of the project, we have deterniined that you miay proceed with the repair of the existing
levee-as proposed in your December 11, 2006, letter sent on behaifof Parkwood Land
Company provided the activity complies with the enclosed three-sheet project plans and
Nationwide Permit (NWP) Gencral/Regional Conditions. Our review of a 1947 survey
showed the property was originally tsed for dredge-material disposal and is surrounded
by a containment levee. According to your project descrlptlon, this levee is eroding and
requircs repairs. Since the levee was built prior 1o the inception of Section 404 of the
Clean Water Act (CWA)-and Section 10 of the Rivers and Harbors Act of 1899 plus the
fact jurisdictional activities that have oecurred priot to July 19, 1977, are authorized
(grandfathered) by the NWP ‘the leveg is considered to be prewousiy—aulhorlzed and can

be repaired pursuant 1o NWP_B.

NWP 3 authorizes the repair of a previoysly-authorized currently-serviceable
structute or {ill provided the structure or fill is bot put io a different-use than that for
which it was originally constilicted, Minor devialions due to changes in construction

lechniques, materials or the like are authorized,

Please be aware the NWPs were reissued March 19, 2007; however, they are not valid
without water quality certification from the Texas Commission on Environmenial Quality
or Coastal Consistency pursuant to the Texas Coastal Management Plan. As such, the
permittee-must obtain an individual Section 401 Water Quality Certification and Coastal
Zone Managemient Act consistency determination from the Texas Commission on
Environmental Quality (address: Texas Commission on nvironmental Quality, 401
Coordinator, MSC-150, P.O. Box 13087, Austis, Texas 78711-3087),

Page 14 of 30 ‘.8
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The following special condition has been added to your authorization:

The permittee understands and agrees that, if future operations by ihe
United States require the removal, relocation, or other alteration, of the
structure or work herein authorized, or if, in the opinion of the Secretary
of the Army or his authorized representative, said strocture or work shall
cause unreasonable obstruction to the fiee navigation of the navigable
waters, the permittee will be required, upon due notice from the Corps of
Engineers, to remove, relocate, or alter the structural work or obstructions
caused thereby, without expense fo the United States, No claim shall be
made against the United States on account of any such removal or

alteration.

This letter contains an approved jurisdictional determination for your subject site, If
you object to this determination, you may request an administrative appeal under United
States Army Coips of Engineers (USACE) regulations at 33 CFR Part 331. Enclosed you
wil! {ind a combined Notification of Administrative Appeal Options and Process (NAP)
and Request for Appeal (RFA) form. If you request to appeal this determination you
must submit a completed RFA form to the Southwestern Division Office at the following

address:

Jamnes E. Gilmore, Appeal Review Officer
Southwestern Bivision, CESWD-CMO-E

1100 Commerce Street, Room 8E9

Dallas, Texas 75242-0216

(Telephone: 469-487-7061; FAX: 469-487-7190)

In order for an RFA to be accepted by USACE, USACE must determine that it is
complete, meets the criteria for appeal under 33 CFR Part 331.5, and has been received
by the Division Office within 60 days of the date of the NAP. Should you decide to
subimit an RFA form, it must be received at the above address by June 18, 2007. It is not
necessary to submit an RFA form to the Division office if you do not object to the

determination in this letter,

The Supreme Court handed down a decision on June 19, 2006, which addressed the
scope of CWA jurisdiction over cestain waters of the United States including wetlands.
In the near future, the BPA and USACE intend fo issue joint guidance clarifying CWA
jurisdiction in light of the decision, Your permit may be affected by this guidance.
However, we are issuing you this permit with its existing ferms and conditions and the
amount of required compensatory mitigation can be reevaluated based on that new

guidance when it is issued.

Page 15.0f 30 1(]
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Please Iet us know when you complete your project by returning the enclosed
preaddressed postcard. If you have any questions concerning this matter, please contact

Mr. David Hoth at the letterhead address or by telephone at 409-766-3022,

Sincerely,

Gred o

Bruce . Bennett
Leader, North Evaluation Unit

FEnclosures
Copy Fumnished:

Sonny Stevenson
Parkwood Land Company
2085 Galway Drive
Vidar, Texas 77662-2954
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Sketch of Planned Maintenance on Existing Levee

InsetA

800°

Date: 02123

SWG-2007-84-RN
Mr. Soany Stevenson
Orange County, Texas
Sheet1 of 3
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!

Former Borrow
Channel

Date: 02/23

Cross Sectional View
of
Inset A

Approximate Maximum Extent
of Existing Levee Degradation

-------------------------------------------------

Future Borrow
Area

SWG-2007-84-RN
Mr. Sonny Stevenson
Orange County, Texas
SheetZ of 3
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FEB 2 0 2005
Cross Sectional View
of
Inset B
| New Fill |
e : | Material |
} Approximate Extent of
Existing Levee Degradation Levee
TG River/Bayou
............................................ l‘.—_‘lﬁ'—";+ uy e | \
CTURD 2RISR Y S S X
"""" I‘_‘15 _H 15 |< N I
<2 10 . |
OHWM |
Fut Sorrow Resultant
A?ezre o Former Borrow Barrier ’
Channel lsland

SWG-2007-84-RIN
Mr. Sonny Stevenson
1 Crange County, Texas

I Sheet 3 0f 3 ‘ GTI Environrnental, Inc.
Date: 02/23 e Bovironmental Consuluang
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Complainant's £x. 31

APPROVED JURISDICTIONAL DETERMINATION FORM
.S, Army Corps of Engineers

This form should be completed by following the instructions previded in Section IV of the JD Fonn Instructionsl Guidebook.

E ; R INFORM
A. REFORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 27 July 010

B, DISTRICT OFFICE, FILE NAME, AND NUMBER: Galveston Distriet, SWG-2007-01461, Sonny Stevenson

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: Texas County/Pacish: Orange City: Rose City

Center coordinates of site (Jat/long i degree decimal format, NAD-83): Lat. 30.098565° N, Long. -54.085889° W,

Universal Transverse Mercator; UTM: 15, 3330204 N., 395369 E.NAD; WGS84

Name of nearest water body: Nechies River

Name of nearest Traditional Navigeblte Water (TNW) into which the aquatic resource flows:

Name of watershed or Hydrologic Unit Code (HUC): Lower Neches Watershed -- 12020003
Check if map/diagram of review area and/or potential jurisdictional areas is/arc available upon request,
Check if other sites (g, offsite mitigation sites, disposal sites, ete.,.) ate associated with this action and are recorded on a
different JD fonin,

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL, TIHAT APPLYY:
Pd  Office (Dxesk) Determination. Date: 27 July 2010
4 Ficld Determination, Date(s); 22 July 2010

2 RY OF
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.5." within Rivers and Harbors Act (R13A) jurisdiction (s defined by 33 CFR part 329 in the

review arca [Reqrﬂ!red]
| Walers subject to the ebb and flow of the tide,
Waters are prosently used, or have been used in the past, or may be suscepiible for use to transport interstate or foreign commerce,

Explain:

L. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There KR “waters of the U.S" within Clean Water Act (CWA) jurisdiction (as defined by 33 CER parl 328) in the review arca. |Regudred)

1. 'Waters of the U.S.

. Indicate prescrce of waters of US. in review area (check ail that apply): !
£ TNWs, including lerritotial seas
Wetlands adjacent to TNWs
Relatively permanent watcrs® (RPWs) that fiow direclly or indirectly into TNWs
Non-RPWs that flow directly o indirectly into TNWs
Wetlands dircctly abutting RPWs that flow directly or indirectly inlo TNWs
Wetlands adiacent to but not dircetly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indireotly into TNWs
Impoundments of jutisdictional waters
Isolated (inferstate or intrastate) waters, including isolated wettands

b. Mdentify (estimate) size of waters of the U.S. in the review arca:
Non-wetland waters: linear feet: width (1) and/or acres
Wetlands: 72 acres

c. Limits (boundarics) of jurisdiction based on: INBEEstATISHE0 8 ISR,

Elevation of established OHWM (if known):

2. Non-regulated watersiwetlands (choek if applicable):®
B Poteatially jurisdictional waters and/or wetlands were assessed within the roview arca and determined 1o be not jurisdictional,

Explain:

! Boxes checked below shall be supporied by completing ihe apprapriate sections in $Section 1H below,

? For purposes afl this form, 2n RPW is defined as a tribulary that is not 8 TNW and that typically flows year-round or has continuous flow at least “seasonally”
(c.g.. lypicatly 3 months).

¥ Supponing dacumentation is presented in Section 11LE.
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SECTION ML CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will sssert jurisdiction over TNWs and wettands adjacent to TNWs. I the aquatie resource is s TN'W, complete
Section IILA.I and Sectlon 111,D.1. anly; i the aquatic resource is a wetland adjacent to o TN'W, complete Sectlons 1ILA.1 and 2

and Sectlon [ILD.1.; otherwise, see Section T11.B below.

1. TNW
{dentify TNW:

Summatize rationale suppoding determination;

2,  ‘Wetlend adjacent to TNW
Sumimarize rationsle supporting conclusion that weiland is “adjacent”; Subject wetlands are located within the 100-year Mlood

plain of the Neches River. The 100-year floodplain is an ares thal experlences A 1% annusl anticipated frequency of floading, which
contributes to water exchange. The subject weflands neighbor the Neches River, a TNW, Federal regulations define “adjzcent” as
bordering, nelghboring, andfor contigrous. The welland was identified using the Atlantic and Gulfl Coast Regfonal Suppiement to
the 1987 Corps Wetland Dellnztion Manual and (s Iocated adjacent (ncighboring: within the anticipated high flow) of the nearhy

TRW (Neches River).

B, CHARACTERISTICS OF TRIBUTARY (THAT [S NOT A TNW) AND ITS ADJACENT WETLANDS (1F ANY):

This section summarizes information reparding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdictlon established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributarles of TNWs where the tributaries are “relatively permanent
waters” (RP'Ws), l.c. tributarics that typically flow year-round or have continuous flow at least scasonally {e.g,, typically 3
months). A wetland that directly abuts an RFW s also {urlsdictional, If the squetic resource is not a TNW, but has year-round
{perennial) flow, siip te Sectfon JILID,2, If the aquatlc resource is & wetland directly abutting a tributary with perennial flow, fill

out Scction IT1.D.2 and Section [ILD 4.

A wetlnnd that Es adjacent to but that does not divectly abuat en RPW requires a sigoificant nexus evaluation, Corps distyicts and
EPA reglons will include in the recerd agy available information that documents the existence of a significant nexus between a
relatively permanent fributary that Is not perennial {(and its adjacent wetlands if any) and a traditional navigsble water, even
though a significant nexns finding is not required as a matter of law.

If the water body* is not an RPW, ar a wetland direcily abutting an RPW, 2 JD will require additlenal data to determine if the
water body has a sigoiflcant nexus with a TNW. 1T the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary In combinatisn with afl of its adjacent wetiands. This significant nexus evaluation that combines, for
analytical purpuoses, the tributary and atl of Its adjacent wetlands Is used whether the review arca identiffcd In the JD request is
the treibutary, or its adjacent wetlunds, or both. If the JI) covers & tributary with sdjacent wetlands, complete Section JTLB.1 for
the tributary, Section ILB.2 for any onsite wetlands, and Section HILB.3 for all wetlands adjacent to that trihutary, both onsite
and offsite, The determination whether n significant nexus exists is determined in Section IILC below,

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

() Generel Area Conditions;

Watershed size:

Drainage arca: eRE
Avorage annual ralnfa! It inches
Average annual snowfudl: inches

() Physlcal Characterlstlcs:
(2) Relationship with THW:
[ ‘Fributary flows directy into TNW.
{7 ‘ributary flows through PleRAGH

Project watees are | 1 river miles from TNW,
Project waters are river miles from REW.
Project waters are ! _.)f‘ aenal (qlrmght) mllcs from TNW.
Project waters are Pipkdd i

* Note that the Instructional Guidebook containg additional infenmation regarding swales, ditches, washes, and erosional features generaliy and in the wrid
West,
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Project waters cross or serve as state boundarics, Explaiin:

identify flow route to TNW*:
Tribuisry stresm order, if known;

{b) i ragteristi I
Tributary is: ] Natura!
[} Artificial (nan-made). Gxplain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: fect
Average depth: feot
Avcrage side slopes: BRETH

Primary tributary substrate composition {check all that apply):

71 sig [] Sands (7] Concrete
{3 Cobblcs () Gravel [ Muck
{] Bedrock [ vegetation, Type/% cover:

() Other, Explain:

Tributary voudition/stability [¢.g., highly eroding, sloughing banks]. Explain;
Presence of run/rifile/ ool comp]cxcs Expiain:

Tributary gcometry: E
Tributary gradient {apprommatc average stope): %

{c}) Flaw:
Tributary provides for: gkl
Estimate average numba of flow evenls in review arcafycar: PR

Deseribe flow regime:
Other mformallon on tion and volume:

Characteristics:

. Explain findings:

[ Dye(or olher)lcst performed;

Tributary has {check all that apply):

[] Bed and banks

{7 OHWMS {check all indicators that apply):
[} clear, natural line impressed on the bank
[ changes in the character of soil
(] shelving
[ vogetation matted down, bent, or absent
[ leaflitter distutbed or washed away
[ sediment deposition
3 water slaining
7 other (lis):

(] piscontinuous OHWM.? Explain:

the presence of litter and debris
destruction of temrestrinl vegelation

the presence of wrack line

sediment sorting

scour

mulfiple observed or predicted flow events
abrupt change in plant conmunity

0 [

If faetors other than the OHWM were uscd to determing lateral exient of CWA jurisdiction (cheek all that apply):

[ High Tide Line indicated by: [8 Mean High Water Mark indicated by:
L) oil or scum line along shore objects [ survey to available datum;
{J fine shell or debris deposits (foreshore) [ physncal markings;
[} physical markings/charncteristics (3 vegetation lines/changes in vegelation types.

[ tidal pauges
(3 other (Fist):

(i) Chemieal Characteristics:
Characterize tributary (c.g., water color is ¢lear, discolored, oily film; water quality; general watershed characteristies, ete.),
Explain:
Identify specifie pollutants, if known;

% Flow route can be desoribed by identifying, ¢.g., tributary a, which Rows through the review arca, to flow into tributary b, which Ihen flows into TNW.

%A ratarm] or man-made discontinuity iy the GHWM does not necessarily sever jurisdiction {e.g., w!wm {he stream lmnpomniy flows underground, or where
the OHWM has been removed by development or agricultural prctices). Where there is a break in the OHWM that is unrclated fo the water body's flow
rqgnmc (c.g., flow over u rock oulcrop or through & culvert), the agencies will look for indicalors of flow above and below the break,

Ibid,
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(v} Biological Characteristics, Channel supports {check /)] that apply):
-1 Riparian comridor. Characteristics (lype, average width):
L] Wetland fringe. Claracteristics:
[] Habitat for:
(] Federally Listed species. Explain findings:
O Fish/spawn arces. Explain findings:
] Other environmentally-sensitive species. Bxplain findings:
(1 Aquatichwildlife diversity. Bxplain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i} Thysical Characterisites:
(8) Gepern! Wetland Charactaristics;
Prapertics:
Wetland size: acres
Woetland type. Explain:
Wettand quality, Explain:
Project wetlands cross or serve as state boundaries. Explain:

(1) General F

Flow is: PSRRI, Explain;

Surface flow is: |
Characteristics:

Subsurface flow: BiEIEREE. Explain findings:
[7] Dye (or other) test performed:

{c} Wetland Adjacency Detennination with Non-TNW;
(] Directly abutting
{71 Not directly abutting
Discrete wetland hydrologic connection, Explain:
7] Ecological cotmection. Explain:
[} Scparated by bermv/barrier. Exploin:

{d) Proximity (Relatiopshi
Project wetlands are P
Project waters are §
Flow is from: FISRAARE. .

Estimate approximate Jocation of wetland as within the BEEkIMASE Aoodplain,

{li) Chemicel Characteristics: _
Charactetize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; ¢tc.). Explain:
Identify gpecific poliutants, if known!

(1)) Bioclogical Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (lype, average width):

[} Vegetation type/percent cover. Explain:

.1 Habitat for
7] Federatly Listcd species. Explain findiogs:
{_] Fish/spawn acas. Gxplain findings:
(] Other environumentalty-sensitive species. Explain findings:
(1 Aquatichwildlife diversity. Explain findings:

3. Characteristies of all wetlands adjacent to the tributary (if anﬁi
Al wetland(s) being considered in the cumulalive analysis: i i
Approximately ( } actes in tofal are being considerad in the cumulative analysis.
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For each wetland, specify the following:

Rirectly abuts? (Y/N) Size (in geres) Directly abuts? {Y/N) Size (jo acres)

Susmmnarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and fuuctions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine If they significandy affect the chemical, physical, and biclogical infegrity
of a TN'W. ¥or each of the followlng situatlons, 2 significant nexus exists il (he tributary, In combination with all of its adjacent
wetlands, has more than a specutative or insubs{antial effect on the chemical, physical andfor bivlogical integrify of a TNW,
Considerations when evaluating slpnificant nexus include, but are not limited to the volume, duration, and freguency of the flow
of water in the tribufary and Hs proximity 10 a TNW, and the functions performed by the tributary and all Iis adjacent
wetlands. 1 Is not appropriate (o determine significant nexus based solely on any specific threshold of distanse (e.g. between a
tributary and [fs adjacent wettand or between a tributary and the TNW), Simitarly, the fact an adjacent wetland lies within or

outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features docunented and the effects on the TN'W, as Identlfled In the Rapanes Guidance and

discussed $n the Instructional Guldebook. Factors to consider include, for example;
¢ Does the tributary, in combination with its adjacent wetlands {if any), have the capecity to carry pollutants or flood waters to

TNWs, or v reduce the amount of poilutants or floed waters reaching a TNW?
# Does the tribuiary, in combination with its adfacent wetlands {if any), provide habitat and lifecycle support functions for fish and

other specics, such 45 feeding, nesting, spawning, or rearing young for specles that are present in the TN'W?
Does the {ributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
Daes the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions ebscrved or known fo occur shauld be docwmented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or Indirectly into TNWSs. Explain
{indings of presence or sbsence of significant nexus below, based on the tributary itsclf, then go to Section ITLD:

2. Significant nexus findings for nen-RPW and Its adjacent wetlands, where the non-RPW flows directly or indirectly Into
TNWs, Lxplain findings of presence or absence of significant nexus below, based on the tribulary in combination with all of its

adjacent werlands, then go to Section HILD;

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abot the RPW, Explain findings of
presence or absence of significant nexus below, based on the iributary in combination with al) of its adjacent wetlands, then go 10
Section 11L.D;

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

i.  TNWsand Adjacent Wetlands. Check afl that apply and provide size estimates in review area:
TNWs; linear foot width {ft}, Or, acres, -
Wetlands adincent to TNWs: 72 acres.

2.  RPWs that flow dircetly or Indirectly into TN'Ws,
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide dats and rationale indicating that

~ tributary is perennial:
B Tribateries of TNW where tributaries heve continucus flow “scasonally” (e.g., typically three months cach year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB, Provide rationale indicaling that tributary flows

seasonally:
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Provide estimates for jurisdictional waters in the review arca {check all thet apply):

B8 Tributary waters: Tinear feet width (/)
[ Other non-wetland waters: aeres
Identify type(s) of waters:

3. Noa-RPWs? that flew directly or Indirectly into TNWs. o .
B Watcr body that is not a TNW or an RPW, but flows direetly or inditectly into a TNW, and it has a significant nexus with a

TNW js jurisdictional, Data supporting this conclusion is provided at Section HLC.

Provide estimates for jurisdictional waters within the review area (check all that apply):

& Tributary waters: linear fect width (&),
[# Other non-wetland waters: acres
Idenlify type(s} of waters:

4. ‘Wetlands dlrectly abutting an REW that flow directly or indirectly into TNWs,
E  Wetlands dircetly abut RPW and thus are jurisdictional as adjacent wetlands,
B Wetlands directly zbutting an RPW where irfhutaries typicatly flow year-round. Provide data and rationale
indicating that tributery is perennial in Scotion 111.D.2, abovc Provide rationale indicating that wetland is

directly gbutting an RPW:

B wetlands dircelly abutting an RPW where tributaries typically flow “seasonatly.” Provide data indicating that tributary is
seasonal in Section 1B and rationale in Section 111.D.2, above. Provide rationale indicating that wettand is directly

abutfing an RPW:
Pravide acreage estimates for jurisdictional wetlands in the review area: acres

5.  Wetlands adjacent to but not direcfly abutting an RP'W that llow directly or indirectly fpto TNWs, _ _
B wWetlands that do not directly shut an RPW, but when considered in combination with the tributary to which they arc adjacent
and with similarly situated adjacent wetlands, have a sighificant nexus with a TNW arc jurisidictional, Data supporting this

conclusion is provided at Section 111.C.
Provide acreage cstimates for jurisdictional wetlands in the review ares; acres

6. Wetlandsadjacent to non-RPWSs that flow dircetly or indivectly into TNWs, .
Wetlands adjacent to such waters, and have when considered in combination with the tributary {o which they are adiacent and

with similarly situated adjacent wettands, have 2 significant nexus with a TNW are jurisdictional, Data supporting this
conclusion is provided atl Section I11.C.

Provide estimates for jurisdictional wetlands in the review area; acres

7. Impoundments of jurlsdictional waters.’

As a general rule, the impoundment of a jurisdictionat tributary remains Junsdmuonal
Demonstrate that impoundment was created from “waters of the U.S.,
Demonsirate that water meels the criteria for one of the categories pmmnled phove (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see B below),

1SOLATED {INTERSTATE OR INTRA-STATE} WATERS, INCLUDING ISOLATED WETLANDS, TIIE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE, COMMERCE, INCLUDIRG ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

24 which are or conld be used by interstate or foreign travelers for recreational or other purposes.

§l from which fish or shellfish are or could be taken and sokl in interstate or foreign cormmercc,

{# which aie or could be used for industrial purposes by industices in intcrstate commeree,

I3 Interstate isolated waters. Explain:

2 Other factors, Explain:

1dentify water body and summarize rationale supporting determination;

¥see Footnote # 3.
? To complete the analysis refer to the key in Section 11LD.6 of the Instmctional Guidebook.
1 Prior to asseriing or decllning CWA jurlsdiction based solely on this category, Corps Districls will elevate the actien o Corps and EPA HQ for

review consistent with the process deseribed i the Corps/EPA Memorandium Regarding CWA Aet Jurisdioion Fallowing Repanos.
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Pravide eslimates for jurisdictiona) waters in the review aren (check all that apply):

Tributary waters: linear feet width (ft)
Otlrer non-wetlangd waters: acres
_ {dentify type(s) of waters:
B wellands: actes

F.  NON-JURISDICTFONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these arcas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delincation Manual and/or appropriate Regionzl Supplements.
Review arca included isolated waters with no substantial nexus to interslate (or (orcign) commerce,
(] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review arca would heve been regulated based solely on the

"Migratory Bird Ruls” (MBR),
Waters do not meet the “Significant Nexus™ landerd, where such a finding is required for jurisdiction. Explain:

| Other: (explain, if not covered above):
Provide acreage estimates for non-jurisdictional waters in the review ares, where the gole potential bas’s of jurisdiction is the MBR
factors (i.c., presence of migratory birds, presence of endangered sperics, use of water for iigated egricultnre), using best professional

judgment (check gl that apply):
5] Non-wetland waters {i.c,, rivers, streams); lingar feet width {(fi).

i Lakes/ponds: acres.
Other non-wetland walets: acres, List type of squatic resource:
Wetlauds: acres.

Provide acreage estimates for non-jurisdiclional waters in the review area that do not meet the “Significant Nexus” standard, where such

# finding is required for furisdiction (check all that apply);
B Non-wetland waters {i.¢., rivees, streams): linear feet, width ().

2 Lakes/ponds: feres,
5 Other non-wetland watcrs: acres, List lype of aquatic resource:
Wetlands: acres.

SECTION1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD {check a)] that apply - checked itemns shall be included in case file and, where checked
and requested, appropriately reference sources below):

1= Maps, plans, plots or plat submitted by or on behslf of the applicant/consultant;

#  Data sheels prepared/submitted by or on hehelf of the applicant/consultant.

{71 Office concurs with data sheets/delineation report,

{3 Office does not concur with data sheets/delineation report

@ Data sheets prepared by the Corps: Point 1, dated 22 July 2010

Coms navigable waters’ study:
| U.8. Geolegical Survey Hydrologic Atlas: Lower Neches Watershed -~ 12020003
[J USGS NHD data
_ USGS & and 12 digit HUC maps
Galveston District’s Approved List of Navigable Waters
U.8. Geological Survey map(s). Citc scale & quad name: 1:24,000 Beaumont East, Texas Quadrangle
USDA Matural Resources Conservation Service Soil Survey, Citation: Web Sofl Survey
Xt National wetlannds inventory map(s). Cite name: Beauwmont East, Texas Quadrangle
State/Local wetland inventory map{s):

FEMA/FIRM maps: 48051001251
100-year Floodplain Elevation is: (National Geodestic Vertical Datum of 1928}

Photographs; [Xi Acrial (Name & Date); 2006 - 2010 Google Earth aerials, 1995 Infrared
or [X] Other (Name & Date): Site visit photos, dated 3 September 2009 and 22 July 2010
D3 Previous determination(s). File no. and date of response letter: D-19144, letter dated 19 Janusry 2007
sl Applicable/supperting case law:
Applicable/supporting scientific literature:
Other information {please specify):

B. ADDITIONAL COMMENTS TQ SUPPORT JD: Subjcct wetlands arc located within the E00-year flood plain of the Neches River.
The 100-year floodplain is sn area that experiences a 1% anoual anticipated frequency of flooding, which contributes to water exchange. The
subject wetlands neighbor the Neches River, 8 TNW, Federal regulations define “adfscent” as bordering, neighboring, and/or contiguous,
The wetland was identificd using the Atantic snd Gulf Coast Regional Supplement te the 1987 Corps Wetland Delination Manual and is
located adjacent {neighboring: within the anticipated high flow) of the nearby TNW (Neches River),
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Comgplainant's Ex. 32

ADMINSTRATIVE APPEAL DECISION
PARKWOOD LAND COMPANY; FILE NUMBER SWG-2007-1014
US ARMY CORPS OF ENGINEERS, GALVESTON DISTRICT

17 December 2007

Review Officer: James E, Gilmore, U.S. Army Corps of Ingineers, Southwestern
Division

Appelant & Representatives: Henry R. Stevenson, Jr., Robert T. Edgar, Parkwood
Land Company and James G, White, G11 Environmental, Inc

District Representatives: Dwayne Johnson and Kemnny Jaynes
Appeal Meeting/Site Visit: 9 Octlober 2007
Authority: Section 404 of the Clean Water Act (33 U.S.C. § 1344)

Background Information: On 11 October 2006, Mr. Henry R. Stevenson, Ir., of
Parkwood Land Company, (PL.C) submilted a packet to the US Army Corps of
Engincers” Galveston District (District) requesting verificalion of a wetland delineation
completed by GTI Environmental, Inc {GTI) on behalf of PL.C (Appellant). In its report,
GTI stated that “[T]he investigation was conducted for the purpose of determining the
existence and approximate extent, if any, of waters of the United States (jurisdictional
waters), including wetlands, within the £ 79-acre tract, which would be subject to
regulation under Section 404 of the Clean Water Act.” The project site 1s Jocated north
of Interstate 10 and cast of the Neches River, near Rose City, Orange County, Texas (the

site).

After completing its initial review of the GTI determination, the District found that the
weiland delineation map, included with GTI determination documents needed to be
revised, GTI submitted the revised delineation map to the District on 6 December 2006,
Attachments 2 and 8 of the GTI delineation report identified 71.22 acres of wetlands exist
on the PLC property. By letter dated 19 January 2007, the District issued a preliminary
jurisdictional determination (JD) concurring with GTT’s findings that the site contained
approximately 72 acres of wetlands that are subject to the Corps jurisdiction under
Section 404 of the Clean Water Act.

PLC submitted an appeals packet to the District on 18 March 2007. PLC was appealing
the prehminary JD it had received on 19 January 2007. PLC was informed that a

preliminary 1D is not an appealable action.



Subject: Parkwood Land CompaigohmskihBacisier, 32

Mr. Stevenson met with District staff on 15 May 2007 to discuss permit and
determunation issucs. During the meeting, Mr. Stevenson stated that PLC wanted (0
appeal its jurisdictional determination and requested that the Districl issue an approved
JD. On 17 May 2007, the District received an e-mail from Mr. Stevenson requesiing that
the District issue an approved JD on the 79-acre tract owned by the PLC. The District
issued PLC an approved JD on S July 2007. PLC submitied a Request for Appeal on 23

July 2007,

Appeal Decision Evaluation, Findings and Instructions to the Galveston District
Engineer (DE);

Reason 1: We appeal the Corps of Engincers’ determination of approved jurisdiction as
to the referenced property and contend that this property is either isolated/non-
Jurisdictional or not subject to the Corps of Engineers jurisdiction (grandfathered) due 1o
its origin prior to the Act’s creating jurisdiction, or both.

Reason 2: We believe that this property is not subject to the Cotps of Engincers’
Jurisdiction since the levee and the contained properly were constructed prior (o the
inception of Scction 404 of the Clean Water Act (CWA) and Section 10 of the Rivers and
Harbors Act of 1899 plus the fact jurisdictional activities that have occurred prior to July
19, 1977, are anthorized (grandfathered) by the Nationwide Permit (NWP).

Finding: These reasons for appeal do not have merit.

Action; No Action Required.

Discussion: On 1] December 2006, the Appetlant submitted a reguest to the District
seeking authorization to repair an existing levee located on the project site, The levee

was construcled during the early 1930s to create a disposal area for a road construction
project. By letter dated 17 April 2007, the District authorized the repairs to the existing
levec under Nationwide Permit (NWP) 3'. In its authorization letter, the District stated
“Since the levee was built prior to the inception of Section 404 of the Clean Water Act
({CWA) and Section 10 of the Rivers and Harbors Act of 1899 plus the fact jurisdictional
activities that have occurred prior to July 19, 1977, are authorized (grandfathered) by the
NWP, the levee is considered to be previously-authorized and can be repaired pursuant {o

NwWP3”»

The appellant has interpreted the term “grandfathered” to mean .. that this property is
not subject to the Corps of Engincer’ jurisdiction since the Jevee and the contained
property were constructed prior to the inception of Section 404 of the CWA and Section
10 of the Rivers and Harbors Act of 1899 plus the fact jurisdictional activities that have
occurred prior lo July 19, 1977, are authorized (grandfathered) by the NWP,

"NWP 3 authorizes the repair of a previously authorized currently serviccable structure or fill provided the
structure or fill is not pul to a different use than that for which it was originally constructed. Minor
deviations due to changes in construction techniques, materials or the like are authorized.

N
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Consequently, the levee and the contained properly should be considered previousiy-
authorized.”

In the Corps of Engineers Regulatory Program Regulations, 33 CFR Part 330, § 330.3
Activilies oceurring before certain dates, the Corps regulation addresses activitics that
were compleled before the CWA was passed. § 330.3 states:

“The following activitics were permitted by nationwide permits issued on
July 19, 1977, and unless modified do not require fusther permitting:

(a) Discharges of dredged or fill material into waters of the United States
outside the limits of navigable walers of the United States that occurred
before the phase-in dates which began July 25, 1975, and extended section
404 jurisdiction to alt waters of the United States. {These phase-in dates
are: Afler July 25, 1975, discharges into navigable waters of the United
States and adjacent wetlands; alter September 1, 1976, discharges into
navigable waters of the United States and their primary tributaries,
including adjacent wetlands, and into natural lakes, greater than 5 acres in
surface area; and afier July 1, 1977, discharges into all wafers of the
United States.} (b) Structures or work completed before December 18,
1968, or in waterbodies over which the district engineer had not asserted
jurisdiction at the time the activity occurred provided, in both instances,
there is no interference with navigation™

What the Corps regulation provides is that any discharges of dredged or fill malerial into
areas idenlified as waters of the United States prior to the phase-in dates is considered an
authorized activity, it does not authorize an individual to discharge dredge or fill material
into jurisdictional watcrs of the United States after the phase-in dates without a Corps
permit. This is why the District issued a Nationwide Permit 3 to Parkwood to pérform
maintenance on its existing serviceable levee. The applicant misapplies the “grandfather
provision in his attempt to extend it to his set of facts and circumslances, Thercfore, this

reason for appeal does not have merit.

Lkl

The second part of the appellant’s appeal is PLC’s belief that the estimated 71 acres of
cypress/swamp tupelo marsh, identified by the appellant’s consultant, is not an adjacent
wetland but that it is an isolated wetland that is not subject {o the Corps jurisdiction.

The appeliant stated two reasons why the site is “isolated” and not “adjacent”. The
appellant’s first reason is that the site is separated from the Neches River by a 13-foot
high levee, which Mr, Stevenson stated does not allow for any hydrelogic exchange
between the marsh and the Neches River.

To support its claim that the site is isolated, the appellant referenced the District’s policy
regarding adjacent/isolated eriteria.” The appeliant stated during the appeal meeting that
the District’s policy supports his assertion that the site is isolated under the “proximity”

IMEMORANDUM FOR ALL SWG-PE-R Personnel, SUBJECT: Adjacent/Isolated Criteria, Galveston
District Policy Number 01-001, 13 February 2001,
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The appellant’s sceond reason, in support of his second basis for appeal, 1s based on the
recent Supreme Courl decision known as “Rapanos™, The appellant stated “*[PJursuant to
the Rapanos decision, the Corps of Engineers regulatory authority shouid exiend only to
refalively permanent, standing or continuously flowing bodies of water connected to
traditional navigable waters, and to wellands with a continuous surface connection to
such relatively permanent waters®  Rased on the above stalement the appellant has
identified the Neches River as a midliveiy permanent” water. In actuality, the Neches
River is a “traditional navipable water.”

On 5 June 2007, the Corps and EPA issucd a memorandum Clean Water Act Jurisdiction
Following the .S, Supreme Court’s Decision in Rapanos v, United States & Carahell v,
United States. This memorandum provides guidance to Corps districts and EPA regions
on how to implement the Supreme Cowrt’s decision in the above cases. The guidance
specifically states that the EPA and Corps “will assert jurisdiction over traditional
navigable waters, which includes all the waters described in 33 C.F.R., § 328.3(a)(1), and
40 C.F.R. § 230.3(a)(1).” In addition, the memorandum also states:

“The agencies will also continue to assert jurisdiction over wetlands
“adjacent” to traditional navigable waters as defined in the agencies’
regulations. Under EPA and Corps regulations and as used in this
guidance, “adjacent” means “bordering, contiguous, or neighboring.”

. Finding a continuous surface connection is not required to establish
adjacency under this definition. The Rapanos decision does not affect
the scope of jurisdiction over wetlands that are adjacent to traditional
navigable walers because al least five justices agreed that such wetlands

are “waters of the United States.” (Emphasis added)

Applying the guidance 1o the facts and circumstances involved m this appeal, the
wetlands located on the appellant’s property are subject to the Corps jurisdiction under

& 404 of the Clean Water Act.

Conclusion: For the reasons stated above, I conclude that this request for appeal does
not have merit.

Kendall P. Cox
Colonel, US Army
Commanding

RLIanvely Permanent waters are non-navigable tributaries of TNWs that typically flow year-round.

§§328.3(a)(1) “All waters which are cwrrently used, or were used in the past, or may be susceptible 10 use
i interstate or foreign comumerce, including all walers which are subject 1o the ebb and flow of the (ide.”
The Neches River is subject o the ebh and flow of the tide at the project site,
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section of the policy document. Mr. Stevenson stated the policy states that a water or
wetland should be “touching” another water of the US to be “adjacent”, What the policy
actually states is “[I]f a wetland/water is contiguous (touching) another water of the U8,
such as a surface tributary system, or if it is separated firom other waters of the U.S, by
a man-made dike or barrier, natural river berm, or beach dune, it is “adjacent.”
{Emphasis added). The Corps regulation in § 328(a) (7) (¢) defines the term “adjacent”,
The term “adjacent™ means bordering, contiguous, or neighboring. Wetlands separated
from other waters of the United States' by man-made dikes or barriers, natural river
berms, beach dunes and the like are “adjacent wetlands, Based on this definition, the
District’s policy adhercs to Corps regulations and supports the District’s determination
that the wetlands located on the PLC site arc “adjacent” and not isolated”,

In addition, Mr, Stevenson also feels that the site has a “perched” water table, which he
feels acts as an additional barrier between the wetlands located on the PLC property and
the Neches River. Again he cited the District’s policy regarding the identification of an
adjacent wetland versus an isolated wetland. Mr, Stevenson cited the portion of the
policy document that states “[Flor example, it is possible, but not comnion; to have a
waler situated close to navigable water, and be isolated if it is “perched” and has no

hydrologic connection.”

A perched water table is defined in the Jefferson County, Texas Soil Survey as “the
highest part of the soil or underlying rock material that is wholly saturated with water, In
some places an upper, or perched, water table may be separated from a lower one by a
dry zone.” Another accepted definition of a perched water table in geomorphic terms is
“A perched water table (or perched aquifer) is an aquifer that occurs above the regional
water table, in the vadose zone (non-saturated zotie). This occurs when there 1s an
impermeable layer of rock (an aguiclude) or sediment relatively impermeable layer (an
aquaitard) above the main aquifer but below the surface.”

The wetlands Jocated on the PLC site are not located in a geomorphic landscape position
that would typically support a “perched water table”. Based on the many human
disturbances 1o the substrate on this site (c.g. disposal of dredged material, levee work,
ctc.) there is still sufficient hydrology to support a forested wetland, and as such,
indicative that the hydrology on this sitc is not associated with a perched water table.

It should also be noted that in the wetland delineation report completed by the appellant’s
environmental consultant, which was provided to the District, it stated that “{T]wo man-
made relief arcas have been cut into the levee system to allow stonn water to sheet flow
into the moat channel.™ This indicates that there is a hydrological connection between
the wetlands located ot the site and the Neches River.

3 (Federal Register November 22, 1991) - Isolated waters mean those non-tidal waters of lhe United States
that are; {1} Not part of a surface tribwary system to interstate or navigable waters of the United States; and

{2) Not adjacent to such tribuary waterbodies.

4 “The tevee appears to have been constructed by digging a “moal” channel around the tract and depositing
the spoi! just inside the property from the new channel.”
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Complainant's Ex. 33
CESWG-PE-RC 3 September 2009
MEMORANDUM FOR FILE

SUBJECT: File Number SWG-2007-01461

On 3 September 2009 at 1042 hours, a site visit was conducted on Mr, Stevenson's
approximately 80-acre property north of Interstate 10, near Rose City, Orange County, Texas.
The purpose of the site visit was to investigate allegations against Mr. Stevenson regarding a
discharge of fill material (including trees) into the Neches River from the building/repair of a
levee, tree cutting, and burying a dump truck. Present wetre Mr. Stevenson, his son (Mr. John
Stevenson), and Mr. Pinsky, Mr. Davidson, and Ms. Shivers of the Corps. Mr. Stevenson
obtained authorization (SWG-2007-00084) for maintenance/repair of the levee around the
property. Per permitted plans, all fitl was to be placed on the river-side of the levee; no {ill was
authorized in or on the wetland-side of the levee.

The entire levee surrounding the property was traversed, beginning with the southwest corner
near the highway, The first area of concern encountered was along the levee, located
approximately at 30.09855°N, -94.0881°W. It appeared that il materia) had been discharged
within wetlands in order to create a truck turnaround. At this, Mr. Stevenson stated that he “tried
to stay around the [wetland boundary] flags as best we could.” The area of the turnaround can be
seen in the attached Picture 1. Due to repeated erosion, an area of repeated fill was observed
further north along the levee, Picture 7. It appeared at this time that an excess amount of fill
was not discharged into the river, Mr. Davidson stated that the levee appeared 1o be somewhal
unstable in that what he saw was dirt for the majority of building material for the levee, Mr.
Stevenson stated that he was going to place concrete down, and that he “thinks it’ll stick.” Mr.
Stevenson stated that Hurricane ke had also washed out some areas of the levee. A second arca
of concern was noted at the northwest corner of the fevee where it appeared a makeshift “ramp®
leading into the wetland area had been constructed, located approximately

30,103324°N, -94.085814°W. Pictures 2, 3, and 4 show this area of fill into the wetlands.

At this time, Mr. Davidson summarized the allegations concerning this property: a buried dump
truck, trees being placed in the river, filling in the river, and cutling trees. A buried dump fruck
was not noted during this site visif. No trees or excess fill {apart from what was authorized) was
observed to be dumped in the river. Concerning cutting trees, at one point during the site visit,
Mr. Stevenson stated multiple times that no tree cutting had taken place; only to contradict
himself Jater by saying “we been culting some timber.” It was observed that trees had recently
been cut within the wetland area, but it was not clear at this time the manner in which it was

done.
As a result of this site visit, two areas with alleged viclations are apparent: the truck turn-around

and northwest comer of the levee. Both of these areas appear to have a discharge of fill material
without a Department of the Army permit. Another outstanding concern was the stability of the

levee.

%bv
Kristin Shivers

Regulatory Sp ec%é_’[&ﬂ.
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3 September 2009 Site Visit Photograph Direction Log
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CESWG-PE-RC 10 September 2009

MEMORANDUM FOR FILE
SUBJECT: File Number SWG-2007-01461

- On 10 September 2009 at 1034 hours, a meeling was held al the Corps offices with Mr. Sonny
Stevenson, Mr. John Davidson, and Ms. Kristin Shivers. The 3 September 2009 site visit was
discussed. Mr. Davidson stated that the fill in the northwest comer of the levee was a problem,
as well as the truck turnaround, Mr, Stevenson stated he needed a turnaround to get access into
the “proposed borrow pit area”. Mr. Davidson asked what borrow pit he was referring to. He
replied the borrow pit was for the levee. Mr. Davidson clarified that borrow pit doesn’t authorize
fill into wetlands, and that the preferred method of resolution would be fo remove the material
back up fo the levee area. Mr. Stevenson stated he tried to “go by the flags”, but that he would
remove the material. Mr. Davidson stated that would be the easiest solution, considering Mr.,

Stevenson has an application being evaluated.

Mr. Stevenson then asked if he could construct a turnaround. Ms, Shivers suggested he apply for
one, Mr. Davidson clarified that Mr. Stevenson should remove the material, then apply fo
reconstruct it with set dimensions. Mr. Stevenson stated “that’s going to be hard.”

Mr. Davidson mentioned that it is unlikely Mr. Stevenson would want te be a repeat violator,
Mr. Stevenson replied “You’re mistaken. I’ve never had a violation on me personally.” He went
on to state that previous violations were given to ACR, LP; of which he stated he owned 25% of
the company. Mr. Davidson again asked if he would be willing to remove the material. Mr.
Stevenson stated that he would, but that “[he] wishes [he] could keep it though.”

Mr, Davidson suggested he apply for the fill to be authorized. Mr. Sievenson again stated he
never received a violation in his name, He further emphasized that ACR, LP, a corporation,
owns the land — not him. “[These] projects are all corporations, but I was part owner [of them)].”

L5572

Kristin Shivers
Regulatory Specialist

Page 1 of 2
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CESWG-PE-RC 14 July 2010

MEMORANDUM FOR FILE

SUBJECT: File Number SW(G-2007-01461

On 6 July 2010 at 1345 hours, a unauthorized activity was anonymously reported, alleging that
Mr. Stevenson was filling wetlands with trash to purportedly “repair” the levee, and that the
levee was supposedly taller than an adjacent 22-foot tall building.

On 14 July 2010 at 0900 hours, a call was placed to Mr. Stevenson in order to arrange a site visit
to follow up on previous concemns, as well as the new report. The site visit was scheduled for
22 July 2010, At this time, Mr, Stevenson also mentioned a *stop work order” had been issued

to him by Orange County.

Kristin Shivers
Regulatory Specialist
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CESWG-PE-RC 27 July 2010

MEMORANDUM FOR THE FILE

SUBJECT: SWG-2007-01461; Henry “Sonny” Stevenson, unauthorized discharge of fill
material into wetlands adjacent to the Neches River, near Rose City, Orange County, Texas

1. On9 August 2007, 22 July 2009, and 6 July 2010, reports were received concerning a
discharge of fill material into wetlands. The subject wetlands are adjacent to the Neches River, a
TNW, and are therefore jurisdictional, The site is located on the Neches River, near Interstate
10, near Rose City, Orange County, Texas, A previous site visit was conducted on

3 September 2009,

2. Documents Reviewed:

1y Photographs: 1995 Infrared Aerial, 2006-2010 Google Earth Aerials
2} Site Photos Corps-conducted site visit photographs
3) USGS Topographic Maps: Beaumont East, Texas quad
4) National Wetland Inventory Map (NW1): Beaumont East, Texas quad
5} FEMA Flood Insurance Rate Map (FIRM): FIRMA4805100125R8
6) NRCS National Cooperative Soil Survey Web Soil Survey

3. On 22 July 2010, a site visit was conducted to invesligate allegations of unauthorized
discharges of fill material. Present during the site visit were Mr. Henry “Sonny” Stevenson, and
Mr, John Davidson and Ms. Kristin Shivers of the Corps.

The western half of the site was observed from the levee, starting in the southwest comer nearest
the highway. It was noted that a large amount of fill had been piled in the southwest corner,
beyond where the wetland boundary line (taken from & previous delineation, D-19144) was
estimated to be at the time. Mr. Davidson was able to use GPS equipment to collect data and
create a line at the edge of the fill. This line can be seen on the attached Page 1. 1t should be
noted that the line comes abruptly in towards the property driveway because at that point,

Mr. Davidson determined it to be unsafe to continue walking along the edge of the fill due to the
steepness of the slope, the existence of trees, and the standing water in the area. The pile of
material can be seen in the photos on Page 2. When asked about the material, Mr. Stevenson
stated “Al] of this was here before. I got pictures. 1 just built it up. All of this was here.” Using .
a combination of the line data collected by Mr. Davidson, aerial photography, and boundary lines
from D-19144, the approximate area of fill was estimated to be 0.78 acre.

The next area of fill noted was approximately 600 feet further north along the levee. This area of
fill had been noted in the previous site visit on 3 September 2009. Mr, Stevenson identified the
arca as a lruck tumaround. This truck turnaround had been discussed in prior meetings with

Mr. Stevenson as an area of concern, and it had been suggested to him that he apply fora.
Department of the Army permit to construct it. As of the date of this memo, no penmit
application has been received. Comparison photos of the area from the 2009 site visit can be
seen on Page 4, Photographs on Pages 5 through 8 show the condition and make-up of the fill
material. The fill material contained various debris: pipes, bricks, road demolition material, ply
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wood, and various other materials. As with the southwest comer, Mr. Davidson was able to walk
the edge of the pile of fill with GPS equipment to create a ling, seen as the red line on the photo
on Page 3. It should be noted that the top portion of the red line cuts off abruptly. It was thouglit
that the GPS equipment lost satellite signal, and then later resumed. Using a combination of the
line data coliected by Mr. Davidson, acrial photography, and boundary lines from D-19144, the
approximate area of fill was estimated to be 0.48 acre. Altogether, the sonthwest corner and the
turnaround are estimated to be 1,26 acres in unauthorized fill,

Approximately 1,900 feet further north along the levee, the area of fill in the northwest corner
was still present. This area, along with three other arcas of concern along the northern end of the
levee, can be seen on Page 9. Although vegetation had grown over in the area since the previous
site visit, fill was still present at this location. A data point was also taken right next to the fill.
The data collected at this location met the three wetland criteria (hydrology, hydrophytic
vegetation, and hydric soil), as per the the Atlantic and Guif Coast Regional Supplement to the
1987 Corps Wetland Delination Manual, Please see attached data sheet. At this time,

M, Stevenson, after asking why a data point was being taken at this location, he stated “you
don’t have to test there! That’s fill. I put it there!” Pages 10 through 13 show companson photos
of the area from the 2009 site visit. Pages 14 and 15 show the other three areas of concern
regarding a discharge of fill material. Altogether, these other areas of concern are estimated to be
approximately 0.10 acre, calcvlated from aerial photography.

While returning along the west side of the levee, Ms. Shivers asked Mr. Stevenson when was the
last time material had been placed along the top of the levee. Mr. Stevenson stated that material
had been placed as recently as a month ago. When asked which of Mr, Stevenson’s corporations
obtained the permit to repair the levee, he stated that it was the Parkwood Land Company. Also

adding, “I bought out Parkwood. I'm the CEO.”

Pages 17 through 22 of the attached photographs show a series of aerial photographs of the area
prior to the levee being butlt to after. The top photograph shows the area as it was, and in the
bottom photograph, the 2006 wetland boundary line has been added for comparison,

4. The subject wetlands are adjacent to the Neches River, a TNW, and are therefore
jurisdictional. Any discharge of dredged or fill material would require a Department of the Army
permit. Because an unauthorized discharge of fill material into this water has been substantiated,
a violation of Section of 404 of the Clean Water Act has been confirmed.

{({- Y S

istin SHivers
Regulatory Specialist

Page 3 of 27
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WETLAND DETERMINATION DATA FORM - Atlantic and Gulf Coastal Plaln Region

Project/Site: SWGE-2007-01461
ApplicantiOwner: Sonny Stevenson
J. Davidson, K. Shivars

City/Caunty: R08€ Clly, Orange
Stato: 16%8S
N/A

Sampling Date: /22110

Sampling Paint: 1

Section, Township, Range:

Investigator{s):

levee slope Local rellef (concave, convex, none): Slope (%}:

Landform (hilislope, terrace, elc.): —_—
Subregion {LRR or MLRA): LRRT Lal: 30,1033 Long: -94.0858 Batum: M:}__

NWI classifcation: PrO

Soll Map Unit Name: - 8USS6 Clay
Are dimatic / hydrologle conditlons on tha sila lypical for ihis ime of year? Yes ] No J {l no, explain In Remarks.)

Ara Vegatation Yes , Soll Yos . ur Hydrology Yas significantly disturbed? Are “Normal Circumslances” presenl? Yes 3 No 2]
Are Vegetation No . Soll No or Hytfrology No naturally problamatic? {If neaded, explain any answeis in Remarks.}
SUMMARY OF FINDINGS - Atfach site map showing sampling point locatlons, transects, important features, ete,

::ddrzp;y::cp\!esgel:;lon Present? :es [x] :o [ Is the Samplod Area - -

ri¢ Soll Presen s 1% o
T Woetland h {

Walland Hydrology Presant? Yes Mo withln & Wotland s Mo

Remarks:
Sample point inken al the toe of a levee, near an arca of fill, and in water.
Data point meels all three wetland criteria: hydrolegy, hydrophytic vegetation, and hydric sofl.
HYDROLOGY

Secondary Ingicators {minimum of twe required)

Wotland Hydrology Indicators:
Pricaty lndicators il

[8 surface water (A1)

E]_ Surface Soit Cracks (BB}
3 Sparsely Vegelaled Concave Surface (BB)

at appiy)
D Waler-Stained Leaves (B9)

High Walar Table (A2)
[Z satuation (A3)
L] water Marks (61)
Sedimant Depesits (B2)
£ oan peposts (83
L3 Atgal Mat or Crust (B4)
Iron Daposits (B5)

3 Aquatic Fauna ©13)
[ Mad Deposits (B18) (LRR U}
E Hydrogen Sulfide Odor (C1)
Gxldized Rhizospheres on Living Roots (C3)
Presence of Reduced Iron (T4}
L1 Recent iron Redustion In Tiled Solls (C6)
£ Thin Muck surfece (C7)

Inundation Visible on Aarlal Imagery (B7) m Other (Explaln in Remarks)

1.1 Drainage Palteras (810)

.} Moss Tdm Lines (B16)

L} Dry-Season Weter Table (C2)

_‘ Crayflsh Burraws (08}

L Saturation Visible on Aerial imagery (C9)
Geomorphic Positian {D2}

Shallow Agallard {D3)

FAC-Neutal Tast {D5)

flold Obsgarvations:
Surfaca Waler Frasent?
Water Table Presant?

Saturation Prasent?
tingtudes capliary fringe)

Yes & No l:i Depth {Inchea):a
Na Depth {inches):
Mo Pepth (inches);

Yes
Yes

Wetland Hydrology Prasent? Yos K1 No__IJ

Deseribe Recorded Data (stream gauge, moniforng wetl, aerial photos, previous inspections), If available:

Remarks:

(Frimary) Saturation and surface water indicalors have been met,

US Army Corps of Engineers

Attantie and Gulfl Coastal Plain Reglon — Interin Varslon
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VEGETATION — Use scientific names of plants,

Sampling Polnt: 1

Trep Stralum (il skze: B

Absehite  Dominant Indicator
o .

Dominance Test workshaot:

Number of Dominant Specles 1
Thal Are Oil., FAGW, or FAC: {A)
Totad Number of Dominant 1

Species Across All Strafa: 8}

Percant ef Dominant Specles 100

‘That Are OBL, FACW, or FAC: {(A/B)

P o o SR

Sapling Steglum (Plel size: y

& Total Cover

NP o rw N

Prevalence lndox worksheet:

QBL species X1=

FACW species x2=

FAC spacies X3=

FACLU specles x4=

UPL species x8=

Column Totats: {A) {8

Prevalenca tndax = BfA =

Shrub Stralum (Plelslze: )

= Total Cover

Hydrophylls Vegetation Indicators:
[’6 Dominanca Test Is >50%
L prevalenca Index is £3.0'
13 problematic Hydroptytic Vegatation! (Explain)

Yndicalors of hydric soll and wetlland hydrology must
be present, unless disturbed or problematic,

Nmo s N

Herb Stratum (Plot size: H

= Total Cover

Defirltions of Vegoetation Strata:

Tres ~ Woody planls, exclikiing woody vines,
approxmalely 20 fl {6 m) or more in height and 3in. -
{7.6 cm) or larger In diameter et breast height (DBH).

Sapling - Woody planis, excluding woody vines,
approximately 20 ft (6 m) or more in height and less
than 3 in. (7.6 cm) DBK.

Shrub — Woody plants, excluding woody vines,
gpproximatety 3 to 20 R (1 10 6 m) in helghl.

Herb — Al herbacoous {non-woody) plarnts, including
herbacenus vines, regardiess of size, Includes woody
glants, except woady vines, Jass than approximalsly
3 i {1 m}inhelght.

Waody vine - All woody vines, regardless of height.

1. Salvinia minima 80%  Yes OBL*
2 Eclipla prostrata 5% No FACW
3.
4,
5.
8.
7.
8.
g,
10,
1.
12,

85 = Tolal Cover
Woody Vine Slralum (Plotslze: )
L P — —
2,
3.
4,
5.

= Total Cover

Hydrophytic
Vegotation
Prosent? Yos 3] no _[1

Remarks. (If ohserved, list morphoiogical adaptations below),

Hydrophytic vegetation criteria has been met,

*Salvinia minima does not have an indicator for Region 6. Adjacent region (Region 2) indicator status was used.

US Army Corps of Englnesrs

Altantic and Gulf Coastal Plain Region - Interim Verslon

Page 5 of 27
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Sampling Point; _1_.“........,.“”

SOIL
Profilo Description: {Dascribe to the dopth needed to document the Indicator or confirm the sbsence of Indleators.)

Dapth _Matrix Redox Fenjures
dlnches). .. __Coler{molstt % .. _ Colorfmolsth % ___  Type.  Loc' . Texure Remarks

Type; C=Concentration, D=Deplslion, RM=Raduced Malrix, CS=Covered or Coated Sard Grains. *_agallon: PL=Pore Lining, M=Matix,
Hydrc Sofl Indicators: Indicatore for Problematle Hydric Soils™

Histasol (A1} D Polyvalue Balow Surface (58) {LRR 3, T, U} 1 crn Muck (A9} (LRR Q)
Histic Eplpedan {A2) il Thin Dark Surface (S8} (LRR S, T, U} 2 om Muck (A10} {LRR 8}
Black Histic (A3) 3 Loamy Mucky Mineral (F1} {LRR O} Readuced Vertic (F18) {outslde MLRA 150A,B}
< Hydrogan Sullide {A4) [N Loarmy Glayad Mafrix (F2) Piedmant Floodplain Solls (F18) (LRR P, §, T)
1 Siratified Layers (AS5) U Uepletad Matrix (F3) Anomaleus Bright Loamy Soils (F20)
Organts Bodles (A6} (LRR P, T, U} m Redox Dark Surface (F6} {MLRA 15638}
6 om Mucky Minera! (A7} (LRR P, ¥, U) | Depieted Dark Surface (F7} é Red Parent Material (TF2)
Muck Presence (A8) (LRR U} Redox Depresslons {F8) Very Shallow Dark Surface (TF12) (LRR T, U}
1 1 ¢ Muck (A9) {LRR P, T) Mat {F10) [LRR U} Other (Exptain in Remarks)
Dapleted Balow Dark Surfage (A11) L Depleted Qchric {F11) (MLRA 1684)
Thick Dark Surface (A12) ron-Menganese Masses (F12) (LRRO, P, T) Yndicators of hydrophytic vagelation and
o Coast Praifis Redox (A18) {MLRA 150A} £l Umbric Surface (F13) (LRR P, T, U} welland hydrology must bo presont,
) Sandy Mucky Mineral (51} (LRR &, S} Bl Daita Ochric (F17) (MLRA 161} untess disturbed or probfematic,
! Sandy Gleyed Malx (S4) L1 Reduced vertic (F18) (MLRA 1504, 160B)
| Sandy Redox {S5) LJ Pietdmont Floodplafn Solls (F19) {MLRA 1494}
x| Sfripped Matrix (56) Q Anomalgus Bright Loamy Solls (F20} {MLRA 149A, 1530, 153D)

o] Oark Surface (S7) (LRRP, S, T, U)
Restrictive Layar {if observod):

Type:
Capih {inches):
Remarks!
Per the 1987 Corps of Engineers Wetland Delincation Manual Step 20(¢)(2), bydric soils can assumed to
be present when: (a) all dominant plant species have an indicator status of OBL and/or (b) all dominant
plant species have an indicator status of OBL and/or FACW, where at least one dominant species is OBL,
The Atlantic and Gulf Coastal Plains Regional Supplement to the 1987 manual does not preclude the use

of this method,

Hydrie Soll Present?  Yes '3} HNe m

Atlanflc and Gulf Coastal Plain egion ~ Interlm Verslon

Us Army Corps of Engineers
Page 6 of 27
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Southwest Corner

Green Line: Best fit line for- 2006 boundary
Red Lin_e-: 22 July 2010 fili line. Line curves in because remainder of area was unsafc 1o traverse,
Blue Polygon: Estimated area of fill (.78 acres)
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Turnaround

Yellow Line: 2006 Dclmcalmn hound’n; (I) 11)771)]

Green Line: Best fit Hine for 2006 houndary

Red Line: 22 July 2010 011 line. Line squares ofT at the north due Lo lost GPS satellite signal,
then resumes,

Blue Polygon: Estimated area of {111 {0, 48 acres)

Page 2 of 27
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N A I * @2010 Googlo _
Imsgary Dato: Mur12, 2010 : fal 30165188° lon -D4.085248° olov 24

Yellow Line: 2006 Delineation boundary (D-19279)
Green Ling: Best fit line for 2006 boundary
Red Line: Unintentionally recorded data
Blug Polygons: Estimated arcas of fill
Area 1:0.02 acre
Area?2: 0.0] acre
Area 3: 0.03 acre
Area 4; (.02 acre

L wGOOG)

Eye all LY "
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DEPARTMENT OF THE ARMY
GALVESTON DISTRICT, CORPS OF ENGINEERS
P. 0. BOX 1229
GALVESTON TX 77553-1229

August 3, 2010

Compliance Section

SUBJECT: SWG-2007-01461; Cease and Desist Order, Unauthorized Discharge of Fill
Material, Wetlands Adjacent to the Neches River, Orange County, Texas

Henry R. Stevenson, Jr,
Parkwood Land Company
2085 Galway Drive
Vidor, Texas 77062-2951

Dear Mr. Stevensomn:

This concerns our investigation into the unauthorized discharge of fill material into
wetlands adjacent to the Neches River. The site is located northeast of the Interstate Highway 10

and Neches River intersection, near Rose City, Orange County, Texas.

The Corps of Engineers has the autherity to regulate certain work under provisions of
Section 404 of the Clean Water Act (Section 404), Section 404 regulates the discharge of fil)
material into waters of the United States, including navigable waters. Based on our Seplember 3,
2009 and July 22, 2010 site visits, we determined that fill material was discharged into
approximately 1.25 acres of wetlands adjacent to the Neches River subject (o Section 404. The
work was performed without a Department of the Army permit and is in violation of Section 404
ofthe Clean Water Act. Therelore, 1 issue this cease and desist order (o halt any further
unauthorized activity in waters of the United States.

If further unauthorized work is performed after the receipt of this order, we must seek
immediate legal action (o halt such activities. You are requested to submit a letier of comments
explaining why the work was performed without a valid DA permit. Further, please include the
names, addresses, and telephone numbers of any/all environmental consuliants and construction
contractors performing work on the project. You may include any other information relating to

this activity that you wish (o furnish us.

If we do not receive a written response from you within 30 days after the veceipt of this
letter, we will proceed with appropriaie action for resolution of the legal issues based on the
information in owr files. These options could include an order to restore the site, a referrat to the
Environmental Protection Agency for assessment of an administrative penaity, or a veferral of the

3
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2.

case to the Department of Justice. If you have any questions, pleasc reference case number
SWG-2007-01461 and contact Ms. Kristin Shivers at the letterhead address or by calling . 4,

b

409-766-3991. DAVIDSON
PE-RC

Sincerely,

Kenny Jaynes
Chief, Compliance Section

Copy fumish:

Mr. Jim Herringlon

USEPA, Region VI (6WQ-EM)
1445 Ross Avenue, Suite 1200
Dallas, Texas 75202-2733

i, Jeff Pinsky
CESWG-PE-RE

Page 20f3
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ar PLY ok v,

Cenified Fen

Fusiiclad Dolvery Fen
{Enckbseatent Regilo)

Tois) Postuga b Fees | §
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Y

Vidor, Texas 77662-2951 |

‘SENDER: COMPLETE THIS SECTION

m Complete tems 1, 2, and 3. Also complete ﬁ’
ilem 4 ¥ Restifcted Delivery It desined. X A
W Print your name and address on the reverse W t’

et st s et stk

Hotgrn fional Foo ’ [
(Eredn s el Reduini) Hase

Henry R. Stevenson, Jr,
Parkwood Land Company
2085 Galway Drive

A Slpnature

COMPLETE THIS SECTION on DELIVERY -

I:J Agent
g Tldigndes

80 that we can return the card to you, b o Ny
W Aftach this card to the back of the mailplecs, G{S‘W Shed rPﬂnm wne} /g ¢ W i

‘or an the front if space parmits.

0 G e0ly G

1. Articie Addressed to:

‘Henry R. Stevenson, Jr,

if YES, enler da!lvnry ugarass bekvw

D. 1 delivery addrass diferery from ltem 17 o'

{180

Parkwood I,and Company 3. ﬁwﬁca Typo .
- 2085 Galway Drive Centifiod Malt £ Express Mall
V!dOl, Texas 77662-295 g zzggzr;c;” g geéugi Recoipt fow Merchandise
4. Restrictes Delivory? fExta Foo) C1 Yen
2. Artlcle Number :
(Mansfor from service fabel) 7005 18eDh 000k 5877 0000

PS5 Form 3811, February 2004

Domestic Aelurm Recelpt

102685-02-14-1540

Page 3 of 3
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DEPARTMENT OF THE ARMY
GALVESTON DISTRICT, CORPS OF ENGINEERS
P. 0. BOX 1229
GALVESTON TX 775531220

August 23, 2010

Compliance Section

SUBJECT: SWG-2007-01461; Unauthorized Discharge of Fill Material, Wetlands Adjacent to
the Neches River, Orange County, Texas

Henry R. Stevenson, Ir.
Parkwood Land Company
2085 Galway Drive
Vidor, Texas 77662-2951

Dear Mr. Stevenson:

This concerns our investigation into the unauthorized discharge of (ill material inlo
wetlands adjacent to the Neches River. The site is located northeast of the Interstate Highway 10
and Neches River intersection, near Rose City, Orange County, Texas.

On August 13, 2610, you requested copies of maps outlining areas of unauthorized
discharge that we identified during our July 22, 2010 site visit. Enclosed are copies of those

maps.

If you have any questions, please reference case number SWG-2007-01461 and contact
me at the letterhead address or by calling 409-766-3991.

Sincerely,

vt H291o

Kristin Shivers ?Eg}gs{f E”fg&}' 3991
Regulatory Specialist

Enciosures
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Southwest Corner

I Mer 12, 20108 " 1ot 30, 095607 40

Yellow Line: 2006 Delineation boundary (D-19279)

Green Line: Best fit line for 2006 boundary
Red Line: 22 July 2010 fill line. Linc curves in because remainder of area was unsafe to traverse,

Blue Polygon: Estimated area of fill (.78 acres)
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Turnaround

A L F tat 30.098313° lon -G4.088177° olev 3t
Yetlow Line: 2006 Delineation boundary (1>-19279)

Green Line: Best {it line for 2006 boundarty
Red Line: 22 July 2010 fill line. Line squares off at the north due to lost GPS satellite signal,

then resumes.
Blue Polygon: Estimated arca of fill (0.48 acres)
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Date:  September 1, 2010 .
SEP 67 201

To:  Mr. Kenny Jaynes

Dept. of the Army

Galveston District

Corps of Engineers

P.O. Box 1229

(alveston, Texas 77553-1229

Re:  Parkwood Land Company

Dear Mr. ] aynes:

I received your letter of August 3, 2010, alleging unauthorized discharge of fill material
into wetlands adjacent to the Neches River (SWG 2007-0146). Parkwood Land
Company states any work done at this site, including fill construction are authorized by a
letter and plans dated April 17, 2007, authorized by David Hoth and signed by Bruce H.
Bennett, Leader, North Evaluation Unit. The letter was sent to James G. White, GT)
Environmental, In¢. and was forwarded to Parkwood Land Company. It is evident that
the Cotps. and Parkwood Land Company have a discrepancy about the interpretation of
this letter and the plans that were attached. Parkwood is honoring the ‘cease and desist
order’. GT!isno longer in business. At this time, | have no environmental consultants
working for Parkwood. T have, over the last four years, spoken with Jimmy White at
times. Patkwood Land Company would be open to a meeting concerning this issue as

soon as possible,

Please give me a call at your carliest convenience so we can set up an appointment. 1 can
be reached at 1-409-781-3422. Thanks for your assistance on this matter,

Regards,

,,2%/\?,»’{\) M’Q’W”U“ /’ .
Henry R. Stevenson, Jr., Qwner

Parkwood Land Company
2085 Galway

Vidor, Texas 77662
E-mail:

P.S., PLEASE SEND ME AN E-MAIL CONFIRMING THAT YOU RECEIVED
THIS LETTER. luckysteveassoafaol.cem
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ORANGI COUNTY HEALTH AND CODE COMPLIANCE DEPARTMENT

September 9, 2010

- Mr. Kevin Kelly ‘

TS, ?@i‘iny:'C(Jr’p'S"Uf‘Eﬁ’g'_ineers T
P.O. Box 1229 _
Galveston, Texas 77553

RE: Frecdom of Information Act (FOIA)

Mr, Kelly, .

Orange County would like to exercise its right to request a copy of a Cease
and Desist Order.

This is a case the Corps has against Mr. Sony Stevensot.

The location of the site is in Orange County and located on the North side of
I-H 10 at the foot of the Neches River Bridge.

Would you please mail a copy of this Order to the address located gt the
bottom of this page at your earliest convenience.

If you have any questions about the request please feel fiee to call me.

§i cerely, ’%‘w}\ ‘
Mﬂs, M |

Floodplain Administrator for
Orange County

_ 10984-D BOX 3 FM 1442, Orange, Texas, 77630 Phone 409-745-1410 Fax 409-745-1523
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CESWG@G-PE-RC 28 September 2010

MEMORANDUM FOR FILE

SUBJECT: File Number SWG-2007-01461

On 17 September 2010 at 0905 hours, a phone call was received from Mr. Stevenson requesting
to fill out an application to fill ten acres of wetlands within the levee. Mr. Stevenson was
informed that the matter would be discussed with Mr. Kenny Jaynes and Mr. Jobn Davidson to

_determine the best course of action.

On 28 September 2010 at 1010 hours, Ms, Shivers returned Mr. Stevenson’s phone call and
requested that he mail a copy of the delineation map outlining exactly where he wished to place
fill. At this time, Mr. Stevenison stated the he wished to hold off with this inquiry as he needed to

resolve issues concering the property with Orange County.

VRSB

Kristin Shivers
Regulatory Specialist
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CESWG-PE-RC 26 October 2010

MEMORANDUM FOR FILE
SUBJECT: File Number SWG-2007-01461
Below is a brief history of this site and file;

13 OCT 2006: Reguest for Jurisdictional Determination (JD) received for 79-acre tract
(SWG-2006-01949 or D19144).
11 DEC 2006: Application to repair existing levee on tract received.
19 JAN 2007: JD letter sent stating 71.2 acres of jurisdictional wetlands were present.
17 APR 2007: Nationwide Permit 3 (Maintenance) authorization granted for repairs on
_ existing levee. |
23 JUL 2007: Request for appeal of J) received.
9 AUG 2007: Unauthorized Activity (UA) report received alleging tree clearing and dumping
" into the Neches River.
17 DEC 2007: Administrative Appeal Decision issued determining the request {or appeal had no

- merit,
22 JUL 2009: UA report received alleging 1,200 loads of concrete dumped into the Neches
: - River, '
3 SEPT 2009: Site visit conducted confirming violations.
6 JUL 2010: UA report received alleging fill into wetlands to repair fevee.
22 JUL 2010: Site visit conducted confirming additional violations.
3 AUG 2010: Cease and Desist order issued.

We have determined that unauthorized discharges have occurred on Mr., Stevenson’s property
resulting in at least two violations of Section 404 of the Clean Water Act (Section 404).

One violation resulted in the unauthorized discharge of fill material into approximately 0.78 acre
of jurisdictional wetlands. Anather violation resulted in the unauthorized discharge of fill
material into approximately 0.48 acre of jurisdictional wetlands.

Per the 19 January 1989 Memorandum of Agreement Between the Department of the Army and
the Environmental Protection Agency Concerning Federal Enforcement for the Section 404
Program of the Clean Water Act {1989 Enforcement MOA), the EPA will act as the lead
enforcement agency when an unpermitied activity involves repeat and/or flagrant violators
(Section 1ILD.1,}, This investigation is being referred 1o the EPA for enforcement. Per the Clean
Water Act Section 404 Settlement Penalty Policy, “the case development team should evaluate
the overall culpability of the defendant... The criterion for assessing the violator’s experience with
or knowledge of the Section 404 program is whether the violator knew or should have known of

the needto obtain a Section 404 permit,,.”
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Mr. Stevenson has been aware of the Section 404 permitting process. Based on a review of
Corps database, since 1991, Mr. Stevenson has obtained 4 Department of the Army permits from
- the Corps of Engineers, been parly to 4 confirmed violations of Section 404 from unauthorized
discharges (excluding the current violations) which resulted in 2 After-The-Fact permits, has had
3 withdrawn permit applications, and has requested 12 jurisdictional determinations. Please see

the attached list for further details of these actions.

As a result of this investigation and per the 1989 Enforcement MOA, this case is being referred
to the EPA for enforcement action involving a repeat and/or flagrant violator,

{ _:3%
ristl;i Eivcrs

Regulatory Specialist
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