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IllSTRICf OFFICE: 
FILE NUMBER: 

Galvcsl()n 
DI9I44 

Complainant's Ex. 31 
JURISDICTIONAL DETERMINATION 

U.S. Army Corps of Engineers 

PROJECT LOCATION INFORMATION: 
State: Texas 
County: Jefferson 

Revised 8/13/04 

Center coordinates of site (latiiUdellongitude); Site I 30° 05' 51 "N, 94° 05' 09'•W 
Approximate size of area (parcel) reviewed, including uplands: _79_ acres. 
Name of nearest waterway: Neches River 
Name of watershed: Lower Neches 

JURISDICTIONAL DETERMINATION 
Complelcd: Desktop determination 

Site visit(s) 

JurisdiCtional Determination (JD)o 

Date: 01/09/07 
Date(s): 11/17/06 

IE! Preliminary JD ~Based on available information, 0 tltere appear to be (or) (g!there appear to be no "waters ()[the 
United States" and/or "navigable waters of the United States" on the project site. A preliminary JD is not appealable 
(Reference JJ CFR part 33 1). 

[81 Approved JD- An approved JD is an appealable action (Reference 33 CFR part 33 J). 
Check all that apply: 

fYB There are "navigable waters of the United States" (as defined by 33 CFR part 329 and associated guidance) within 
the reviewed area. Approximate size of jurisdictional area: _ ------· 

{~l There are ••waters of the United States" (as defined by 33 CFR part 328 and associated guidance) within the 
reviewed area. Approximate size of jurisdictional area: __ 71.2-acres ____ . 

[ill~ There uro "isvlated, 11011-ltavigab/e, iltJra-state waters or wetlnnds11 within the reviewed area. 
(!1I Decision supported by SWA NCC/Migratory Bird Rule Information Sheet for Determination of No 

Jurisdiction. 

OASIS OF JURISDICTIONAL DETERMINATION: 
A. Waters deOned under 33 CFR part 329 as ••navigable waters of the United States": 
00 The presence of waters that are subject to the ebb and flow of the tide and/or are presently used, or have been used in 

the past, or may be susceptible for use to transport interstate or foreigri commerce. 

D. Waters deli ned under 33 CFR part 328.3(a) as "waters or the Unlt~d States": 
ffffi (l)The preser~cc of waters, which are currently used, or were used in the past, or may be su~>Ceptible to use in 

interstate or foreign commerce, including all waters which are sub~ect to the ebb and flow of the tide. 
[i (2) The presence of interstate waters including interstate wetlands . 
fm (3) The presence of other waters such as intrastate lakes, rivers, streams (including intermittent streams), mudnats, 

sand flats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, the use, degradation or 
destcuction of which could affect interstate cornmerce including any such waters (check all that apply): 
0 (i) which are or could be used by interstate or foreign travelers for recreational or other purposes. 
0 (ii) from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
0 (iii) which are or could be used for industrial purposes by industries in interstate commerce. 
(4) lmpoundmcnts of waters otherwise defined as waters of the US. 
(5) The presence of a trilmlary to a water identified in (I)~ (4) above. 
(6) The presence of territorial seas. 
(7) The presence of wetlands adjacene to other waters of the US, except for those wetlands adjacent to other wetlands. 

Rationale for the Basis of Jurisdictional Determination (applies to any boxes checked above). If l"ejurisdicJtonal 
water or wetland is not itself a navigable water of the UniJed Stales, describe cmwecfion(s) to the downstream navigable 
waters. If B(l) or 8(3) is used as tl1e Basis of Jttrisdict/ou, documellt navlgabiiUy and/or interstate commerce connection 
(i.e., discuss site conditions, htcluding why the waterbody is navigable and/or how the destruction oflht waterbodp could 
affect interstate or foreign commerce). 1/8(2, 4, 5 or 6) is used as the Basis of Jurlsdlclion, documentlhe rMionale used to 
make tile determinatiott.lf 8(7) is used as the Basis of Jurisdiction, document the rationale used to make adjace11cy 
determination: Forested weUand Immediately tdjactnt to the Neches River, a navigable water of the United States. 

Page 2 of 30 



Complainant's Ex. 31 

2 

FILE NUMBER: Dl9l44 

Lateral Extent of Jurisdiction: (Reference: 33 CFR pat1s 328 and 329) 
(@ Ordinary High Water Mark indicated by: ~ High Tide I ine indicated by: 

0 clear, natural line impressed on !he bank 0 oil or scum line along shore objects 
D the presence of litter and debris 0 fine shell or debris depe>sits (foreshor~) 
0 changes in the character of soil 0 physical markings/characteristics 
0 destruction of terrestrial vegetation 0 lidal gages 
0 shelving 0 other: 
0 ot!ier: 

I!J Mean High Water Mark indicated by: 
0 sutvey to available datum; 0 physical markings; 0 vegetation lines/changes in vegetation types. 

181 Wetland boundaries, as shown on the attached wetland delineation rnap and/or in a delineation report prepared by: 
GTl Environmental 

.6As£s For Not Asserting Jurlsdlctlon: 
(g), The reviewed area consists entirely of uplands. 
mf Unable to confirm the presence of waters in 33 CFR part 328(a)(l, 21 or4~7). 
~l Headquarters declined to approve jurisdiction on the basis of 33 CFR part 328.3(a)(3). 
ij The Corps has made a case~specHic detennination that the following waters present on the site are not Waters of the 

United States: 
0 Waste treatment systems, including treatment ponds or lagoons, pursuNnl to 33 CFR part 328.3. 
0 Artificially irrigated areas, which would revert to upland ifthe irrigation ceased. 
0 Artificial Jakes and ponds created by eltcavating and/or diking dry land to collect and 

retain water and which are used exclusively for such purposes as stock watering, irrigation, settling basins, or 
rice growing. 

0 At1ificial reflecting or swimming pools or other small ornamental bodies ofwuter created 
by excavaling and/or diking dry land to retain water for primarily aesthetic reasons. 

D Water-filled depressions created in dry land incidenml to construction activity and pits ucavated in dry land for 
the purpose of obtaining fill, sand, or gravel unless and until the construction or excavation operation is 
abandoned and the resulting body of water meets the definition of waters of the United States fourd at 33 CF'R 
328.3(a). 

0 Isolated, intrastate wetland with no nexus to interstate commerce. 
0 Prior converted cropland, as detennined by the Natural Resources Conservation Service. Bxplain rationale: 
0 Non-tidal drainage or irrigation ditches eltcavated on dry lund. Eltplain rationale: 
0 Other (explain): · 

DATA REVIEWED FOR JURSIDICTJONAL DETERMINATION (mark all that apply): 
f8i M<'lps, plans, plots or plat submitted by or on behalf of the applicant. 
£81 Data sheets prepared/submitted by or on behalf of the applicant. 

[;gj This office concurs with the delineation report, dated _December 6, 2006 _ j)repared by (company): GTJ 
Environmental, Inc. 

0 This office does not concur with the delincatLon report, dated • prepared by (company). 

I, Data sheets prepared by lhe Corps. 
Corps' navigable waters' studies: 
U.S Geological Survey Hydrologlc Atlas: 

® U.S. Geological Survey 7.5 Minute Topographic mups: Deaumont East, Texas 
!il. U.S. Geological Survey 7.5 Minute Historic quadrangles: 
liD U.S. Geologica.1 Survey IS Minute Historic quadrangles: 
~ USDA Natural Resources Conservation Service Soil Survey: 

I National wetlands inventory maps: 
State/Local wetland inventory maps: 
FEMA/FIRM maps (Map Name & Date): 4854750005E, Jan 6/1983 

1m 100-year Floodplain Elevation is: (NGVD) 
liDJ Aerial Photographs (Name & Dale): 'INRIS 2004 
® Other photographs (Date): Site photos in file 

I Advanced Identification Wetland maps: 
Site visit/determination conducted on: I J/17/06 
Appllcablefsupporting case law: 

UifJ Other information (please specify): 

1Wetlands are identified and delirleated using th~ methooSfl;;-d crile'ria established in the Corps Wetland Dclineft1ion Manual (87 MllflUDI) (i.e., 
occum:nce ofhydrophytic ves:ewtion, hydric soils and Wetland hydrology}. 
2The term ''odjaccnt" mea"ns bordering, contiguous, or neighboring. Wetlands separated from other waters of the U.S. hyman-made dik~s or 
baniers, natural river berms, beach dunes, 2nd the llkc are plso t~djaccnl. 
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Exhibit 18 
Soil Stations 

Legend 

G Soil Stations 

• Man-made Relief Cuts 
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Project Boundary 
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OATAFORM 
ROUTINE WETLAND DETERMINATION 

1987 USACE Wetland Delineation Manual 

Project Site: 79 Acres at the: Neches RiVer Date: 07l28F05 

Applieant!Owner: ParkwoW land Co. County: Orange 

lnvestigat«{s): J.~andO.Co>: State: TX 

Community ro: Forested Upland Transect Plot 10: Soil Station #1 

Do normal eircurmtanees exist on this site? Yes: X No: 
Is the site significantly disiurbed {3typica1 $\tuation)? Ye$: •o: X 

Is ttrt area a potential problem area? Yes: No: X 

VEGETATION 

Dominant Plant Species I Stmtumj '""""'"' Oominarrt Plant Species I S-m \lndlea"' 
Sapi<Jm sebifervm T FACU+ 

Uquidambar styrWflua T FAC 

!Jex. vomitoria s FAC-

Rubus trivia/is H FAC 

T~dron tatficans H FAC 

Percentofveget.a1ion that is OBL. FACW, FACW+, FACw-, FAC+. & FAC: 60% 
Is the hydrophytk: vegetation criterion met? Y~: X No: ---
Remarks: 

HYDROLOGY 
Recotdetl Data {Describe in Remarks): fiela Observations·. 

Aerial Photogtaphs X Oep!horSutface Water:~ ln. 

Other X USGS Topo Deplh to Free W<rler in Pit~ in. 

No Oata Available Depth to Satura:tecf Soil: >1S in. ---
Wetlalld Hydrology IndiCatOrS: 

Primary Indicators: Secondary Indicators (2 or more required): 

Inundated Oxidi2ee Root Channels In u~ 12 tn. ---
Saturated: in U;>per 12 in. water-Stained leaves ---

WaterMarJo:s toe.ar Soil Survey Data ---
Drift Lines FAC.Neutral: Test 

Sedi!)'lent Deposits Other {Explain in RemaOO;) ___ 

Drainage Pattems tn wettam:ss 

Is ttre hydrofogy criterion met? Yes: No: X 

Remarl\s: 

Applicant: Paltwwd Land Co. Plot to: Soil Station ~1 

·SOilS . . .. . ..... . ....... 

Map Unit Name (Series and Phase) Neches Coarse Sand 

Map Type Confirmed? Yes: No: X 
If No. Soil Type E11count~ 

Taxonomy {Subgroup): Typie Udort!'lents Drainage Cla-ss: Well Drained 

Profile Description: 
Depth - Matrix Colo:- Motne Color Motile T~. Col'IC:fetion, 

[IOCheS} AbundaneetContrast Structure. Ete. ... Ct toYR 516 50% Cla:ySpo~l 

Ct 2.5Y 611 SO% Clay Spoil .. ,. C2 2.5Y 611 10R 416 SOo/o commonldisfmd ClaySpcil 

C2 10YR 5/G 10R 4/S 50% eommoMflstinct C"Y Spcil 

14-18 C3 10YR SIS Clay Spoil 

Hydr!cSolls Indicators: 

Histosol Concretions --Histic Epipedon __ High Organle Content In --Sulfidic Odor SUrface layer in Sandy Soils --Aqule Moisture Regime Organic streaking ln Sandy Stills -- --
Reducing Conditions -- --listed on loeat Hydtfc Sois list 

--Gleyed or low-Chroma Coiom --listed on National Hydric SoilS list 
OUter (Explain in Rema~) --

Is the hydrie soils criterion met? Yes: No: X ---
RemarkS: 

SUMMARY 

Hydrophytjc Vegetation Present? Yes: X No: 

Wetland Hydrology Present? Yes: No: X ---
Hydric Soils Present? Ye: No: X ---

Is This Sampling Point W!thtn a Wetland? Yes: No: X ---
Remarks: This point wa.s cSBtsrmin«t not to be wirhin a- wetland due ro the Jack of wetland hydrology and hydric 

soifs. 
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DATA FORM 
1\ ROUTINE WETLAND DETERMINATION 

1987-USACE Wetland ·Oettneatfon-Manuat 

ProjectS~: 79 AJ::.r&S at the N1;!Ches River Date: 07/28106 

Applicant/Owner: Parkwood Utnd Co. County: Or.lnge 

lnvesligatof(s}: J. White and D. Cox State: TX 

Comml)f)ity ID: Fore!>1ecl Upland Transect Plot !0: 50!1 Staf!On #2 

Do no.-ma! circumstances exist on this site? Yes: X No: 
Is the site significantly disturbed (atypica! situation)? Yes: No: X 
Is the area a potential problem area? Yes: No: X 

VEGETATION 
Dominaflt ?!ant spec;es Stratum JndiC3tor Dominant Plant Species I Stratum I IndiCator 

Saptum seoiferum T FACU1-

Cetris ocCic!entalis T FAC 

Ugusrf<Jm sinense s UPl" 

Rubus tri-.-ia/is H FAC 

Ambrosia tnfida H FAC 

Petcentofvegetatlon !hat is OSL. FACW, FACW+, FACW·, FAC+, & FAC: 6<l% 

Is thit hydrophytk: ft9.&tation criterion mtrt7 Yes: X Noo ----
Remarlfs: 

HYDROlOGY 

Reoxded Data {Describe in Rema.rks): Field Observatioos: 

Aerial Photographs X Depth of Surfaee Water:~ ln. 

Oti'Jer X USGSTopo O~htoF~WaterinPit: ~ in. 

No D3ta Available --- Depth to SatlJrated Soil:~ in. 

Wettand Hydrology lndk:ators: 

Primary Indicators: Secondary lncflc:ators (2 or more required): 

Inundated OxidiZed Root Channels in Upper 12 in. ----

~ 
'CD 

Ia 
''-" 

Saturated in Upper 1 Z in. Water-Stained leaves ----
Water Manes local Soil Survey Data ---

Drift lines FAC-Neuttal Test 

Sediment Deposits O!he (Explain in R~al1cS) ______ 

Drainage Patterns in WetJandS. 
Js the hydroklgy cn1erlon met? Yes: No: X 

0 Remllrlrs: 

V1 

Applicant Parkwood land Co. PlOt 10: Soil StatiOn lt2 

SOILS 

Map Unit Name (Series and Phase} Neches Coarse Sart<1 

Map Type Confirmed? Yes: No: X 
If No, Soil Type Encountered 

Taxorrorny (Subgrou!)J: Typie Udorthents Drainage Class: Well Drained 

Profile Description:: 
o., .. Horizon Matrix Color Mottle COlor Mottle TeXIore, Conerefion, 

{inches) .A.bundancefContr<lst S!nx:ture. Etc. ., 

Hydric. Soils Indicators: 

Hlstosol Conctetions. -- --H1Stie E;)ipedon High Qrganie Content ln -- --
Sulfitftc:Odor Sutface Layer in Sandy So~s 

__ Aquic Moistore Regime __ organle Streaking in Sandy SoilS 

--Reduclng Conditions __ liSted on local HydriC SOils Ust 

Gleyed or low-Chroma Colors listed on National Hydric Soils list -- __ Other (~ain in Remarl<:s) 

Is the, l'lyctrlc soils criteriOn met? Yes: No: X ----- ------
Remarks: •1 Ground is inpenetrable due to concrete. biidt, and glass spoil material. 

SUMMARY 

Hyclrophytjc Vegetation Present? Yes: X No: 

Wetland Hydroitlgy Present? Yes: No: X ---
Hydric Soils Present? Yes: ---- No: X 

Is ThiS Sampling Polnt Wrthin a Wetland? Yes: No: X ---
Remarks: This point was determined not to be within a wetland due to the Jack. Of wetland hydrolOgy .afld hydric 

soil~ 
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DATA FORM 
ROUTINE WETLAND DETERMINATION 

1987 USACE Wetland Delineation Manual 

Project Sile: 79 Acres at the Neches RiVer Date: 0910SJOS 

Applicanti'Owner: Parlt;wood l.aod Co. Count)c o,._ 

lnvestigater(s): D. coxal'ldW.~tt State: TX 

Communcy 10: Foreted Up*.aod' Transect Plot 10: Soil Station~ 

Oo 1'10f'1"1'1.3! circutn$lanees exist on this site? Yes: X No: 

Is the site signific;ntly dlstufbe.d (atypical situatiOo}? Yes: No: X 

Is ttle area a po'.ential probtem area? Yes: No: X 

VEGETAnON 

Dominant Plan! Species jstratuml Indicator Dominant Plant Species Stratum lll'ldi<:ator 

Pinus taeda T FAC-
Uquidambar :sfynteifTila T fAC 
Sapivm sebifertJm s FACU+ 

11«< """'"""• 
$/H FAC~ 

!lex opaca s FACU 

Smilar- v FAC 
Viti$ rotunc!ifor!B v FAC-

Berchemia scanderls v FAC+ 

Pert:ent ofvegetatioo that is OSL. FACW. FACW-+, FACW-. FAC-+. & FAC: 37% 

ls the ~rophytic vegetation criterion met? Yes: No: X ---
Rflmarks: 

HYDROLOGY 
Recorded Data {Ot!!Cfibl! in Remar1ts): Field Obs~rvatiofls.: 

Ae!ial Phctog'"""' X Depth of Surface W31er. ~ in. 

Oth..--x-USGSTopo Depth to Free Water i" Pit:--.!:.!!..:... in. 

Ho Data AV2ilable Deplh to Saturated Sot!:~ in. ---
Welt!nd Hydl'l)!ogy Indicators: 

Prima'}' lndica1ors: ~cono:ary lntlicators (2 or more required}: 

Inundated Ox.icf~ Root Channels inUpper12 in. ---
Saturated in Upper 12 in. Water.Stalned leaves ---

WaterMarks loca~ S0!1 SUM!)' Data ---
Orifi.Unes FAC-NeU11'3! Test 

sediment Deposits Other {Exp!ann in Remancs.) ___ 

Drainage Patterns in Wetlands 

ls the- hydro!ogy criterion m~t? Yes: No: X 

Rem6r1>S; 

Applicant Par!(wood" tand Co. Plot I'D; Soil Station #3 
. 

son.s 

Map Unit Name {Series and Phase) Fame Clay 
Map Type Conflm'lel.1? Yes: No: _x_ 

ff Nt~, Sol1 T)ll:le Eneountered-

Taxonomy (Subgroup): Vertie Endoa::juepts Orainagl'! Class: Very Poorly Drained 

Profile Deseflption; 

Depth Horizon Matrix Co!ot Y.ottle Color Mottle TextJre. Concretion, 

(inches} Abundanee!Contrast S!n.letUn!, Etc. 

1-6 10YR 312 Santfyloam 

S-11 10YR 313 Sandy loam 

i1-1S 10YR 412 Clay SpoH 

10YR 612 Clay Spoil 

25Y 1;13 Clay Spo~ 

Hydrtc Solls.lndtcators: 

Histosol COOCt'etionS 

__ Histic Epipedon __ High Organie Content In 

SulrldieOdor Surfaee layer in Sandy Soils. 

--Aquic Moisture Regime __ Organic ~ng in Sandy Soils 

Reducing Cond'rtioos Lis!ed on local Hydric SQI1s lis: ----Gleyed or low-Chroma ColOrs __ Usted on National Hydfte Soils list 

__ Other {Explain fn Remarks.} 

Is~ hydrle SOlis criterion met? Yes: No: X ---
Remtu1cs: 

SUMMA.RY 

Hydrophytic Vegewtion Present? Yes: N<l: X ---
We1!and Hydrobgy Present? Yes: No: X ---

Hydric Soils Present? Yes: No: X ---
Is This Sampftng PoCnt Withln a Wetland? Yes: No: X ---

Remris: Tl'lis point was Cfetennfned not to be within a wetfanef due to the lack of alf tffr're wetland par<~.meters. 
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DATA FORM 
ROUTINE WETLAND OETERMTNATION 

1987 USACE Wetland Delineation Manual 

Project Site: 79 Acres at ttte Neches River Date: OS/08/0$ 

App!icanVOwne:: Parkwood land Co. County; Otange· 

lnvestigator(s): J. White and w. Abbott S-TX 

Community 10: Forested Upland Transect PJot 10: SoH Station #4 
' I 

Do normal cireumstanC6 exist on !his Site? Yes: X No: 

ls !he site signffi:antly disMbed (atypical situation)? Yes: No: X 

Is the area a po:e®al problem area? Yes: No: X 

VEGETAllON 

Dominant Plant Species \Stratum Indicator Dominant Plant Species Stratum ·lrtcffcatQr 

1/exopa<a TJH FACU 

LiQI;idamtw styraciflua T FAC 

Quercus nigra TIS FAC• 

Sapium sebifenJm TiS FACU• I 
!lex Vomitoria SIH FAC. 

Garpinus carolin~n:t SIH FAC 

Cyrilla racemif1(}(3 H FACW• 

Percent Ofvegeta5on that is OSL, FACW, FACW•. FACW·, FAC+, & FAC· 57% 

!s the hydrophytic. vegeta"tlon erlWrlon met? Yes: X l'fo: ----
Remarlcs: 

HYDROLOGY 
Reccrood Data {Describe in Remarks): Field ObservatiOns: 

Aerial Photographs X Depth c:l Surface Water:~ in. 

Othe< --X-USGS Topo Oepih to Free Water in Pit__.::.!!._ in. 

No Data Available --- Depth to Saturated Soil· __.::.!!._in. 

Wetland Hydrology lndieattns: 
Primary Indicators: second3ry IndiCa ton; {2 or more required): 

Inundated OxidiZed Root Channels ·.n Upper 12 in ----

Saturated in Upper 12 in. Water-Stained: Leaves ----
WaterMarlu Loca:! Soil Survey Data ----

Drifi:Unes FAC-Neut:al Test 

Sediment Depos.'1s Other (Explain in Remarks) ___ 

Drainage Patterns in Wetlands 

Is the hrt'rology criterion mot? Yes: No: X 

Remar1<$.: 

Applicant: ParkwoOd LaOO Co. Plot 10: Soil Station 1t4 

son.s 

Map Unit Name (Series al'ld Phase) Fausse Clay 

Map Type Confirmed? Yes: No: X 
lf No, Soil Type Encountered-

Taxonomy (Subgroup}; Vertic EndMquepts Drainage Class: Very Poorty Drained 

Profile Deserfptfon: 

Depth Horizon Matrix CoJor Mottle Color M- Texture, Concretion. 
{InChes} Abundance/Contrast Structure, Etc. 

0-42 A 10YR 5f3 10YR 515 commontdistinct Loamy Fine Sand 

A 10YR 5!4 7.5YR 5!6 common/distinct File Sandy Clay 

Hydric Sons Indicators: 
Histosof Cono-etions -- --Hlstie Epipedon High 01]anic Content In -- --Sutfidie Odor Surface Layer In Sandy So!ls --Aquie Moisture Regime Organic Slrea!cing in Sandy Soils -- --
RedUCing Comfrlions Listed on Local Hydric Soils List -- --

--Gleyed or Lcm..Chmma Colors --u~ on National Hy&ic: S011s list 

Other (Explain in Remarks) --
11'1 the hydric soits criterion met? Yes: No: X ---
Remarb: 

SUMMARY 

Hydroph)1ic VE!getatitln P~ent? Yes: X No: 

Wetland Hydrology Present? Yes: No; X ---
Hydric S0!1s Present? Yes: --- ""' X 

ts ThiS Sampling PointWrthin a Wetland? Yes: No: X ---
Remark$: This point was detetmined not to be within a wetland t;Jue ro the laCk Of wetland hydrolOgy .and hydric 

sols. 
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DATA FORM 
ROUTINE WETLAND DETERMINATION 

1987 USA.C~ Wett3rid be1ii1ea6on Manual 

~Site: 79 Acres at the Nech~n River Date:09108106 

Applicant/Owner. Parkwood Land Co. C<lonty: Orange-

lnvestigator(s): J. White an<1 W. Abbott State: U: 

Community!D: Forested Upland Transect Plot 10: Soil Station #5 
-c 

Oo normal cifCtJmSiances exist on this site~ Y•£ X No: 
Is the site significantly d'!Sturbed {atypical situa'Jon}? YO£ ""' X 

Is the area a potential problem area? Yes: No: X 

VEGETATION 
Domln31"!t Plant Species I Straruffil lndiea!Or Dominant Plant Species 1· Stratum T lntlicator 

Pinus taeda T FAC-

Quen;us nigra TIS FAC+ 

~r~a T FAC 

/lex vornilori3 SIH FAC. 

Ca~ caroliniana s F'AC 

Pen:entofvege1ationthat isOS.L Ff'o.CW, FACW+, FACW., FAC+. & FAC: 60% 

ta the hydrophytle vegetation criterion met? Yes: X No: ---
Rem arb.: 

HYDROLOGY 

R~ Data (Describe in Remark:s): f"'~eld Observations: 

Aerial Photographs~ Depth of Surface Water.~ in. 

Other X USGS Topo DepthtoFreewaterinPlt ~in. 

No Data Ava~able Depth to Sa1urated Soil:~ ln. ---
Wetland Hytlrology IndiCators: 

Primary !n0!C8\0I'$: Secondary IMieators (2 or more required): 

Inundated Oxid:lzed Root Channels in Upper 12 in _ 

I 
~ 

Saturated 1n Upper 12 in. Water-Stained Leaves 

WaterMarks Local So!1 SUrvey Data_ 

Orii"':Unes FAG-Neutral Test 

Sedtmen! Deposits Other (Explarn in Remart:s) ___ 

Dra:inage Patterns in Wetlands 

fs the hydrology criterion met? YO£ No: X 

Rentar*s: 

\:'S) 

Applicant Parkwood land Co. Plot 10: Soil Station #5 

SOilS 

Map Unit Name {Series aoo Phase} Fau~Ciay 

Map Type Conlirmetl'? Yes: No: X 
If No, Son Type £noounte;;;--

TaJCOnOmy (Subgroup}: Vertic Endoaq~pts Drainage Class: Very Poorly Drained 

Proflte ~O"iptfon: 

o., .. Ho<ilOo Matfu: Color MottiQ Color Moille Texture. ~tion. 
(inches) AbundancefCon!t'ast Structllre, Ete. 

0-42 A 10YR 513 10YR SIS commonfdlstinet LoamyFmeSand 

A 10YR 5/4 7.5YR &IS eommonldistinet Fine Sandy Clay 

Hydric Soils Indicators: 

H•t=~ Conc:relions --__ Hrstie Ep1ped0n High OrgaoX: Content In --Sutfidic Odor Surface Layer in Sandy Soils 
__ Aqulc Moistul<! Regime O;ganit: Streaking ln Sandy SoHs 
__ Reducing C<lnditions __ listed on local Hye:rle Soil!> list 

Greyed or Low-Chroma Colors Us!ed oo National Hydric Soils list -- --Other (Exp!atn in Remarks) --
Is the hydrie soils crrterion met? Yes: No: __ x_ ---
Remarks: 

SUMMARY 

Hydrophyfu: Vegetation PIQS~I? Yes: _x_ No: 

Wetland Hydrology P~l? Yes: No: X ---
Hytjrte S01ls Pl"esen!? Yes: No: X ---

Is This SamPling Point Within a Wetland? Yes: No: X ---
Remarks: ThiS point. was determined not to be withi-n a weliand dve to rhe lack. of wetland~ arK! hydriC 
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DATA FORM 
ROUT1NE WETLAND DETERMINA TlON 

19S7 USACE Wenatld Oeilneation Manual 

Project Site: 79 Acres at the Neches Rr.ter Oate: 09108/0S 

ApplicantiOwne:· Parkwood Land Co. County: Oran~e 

!nves!igator{s): J. WhiteandW. Abbott State: TX 

Community!D: Forested Upland Transect Plot 10: Sal Station #6 

Do nOI'T"n31 circumstances exist on this site? Yes: X N<l' 

Is the site ~niftcantly d"rsturbed (atypical situation)? Yes: N<l' X 

!s :M area a potential problem area? Yes: No: X 

VEGETATION 

Dt>minant Plant Specfes lStr3tuml IndiCator Oo."ninant Plant Species Stratum J Indicator 

11ex opaca TIH FACU 

liquic!ambar stymciflua T FAC 

Quercus nigra TIS FAC• 
JJex vomitoria SIH FAC-

~!pinus carolfrlian<J SIH FAC 

Cyrilf<l ~cemif!ora H FACW..-

Percent of vegetation that is OBL. FACW. FACW+, FACW-, FAC•. & FAC: ..,. 
Is !he !tyt!rophytlc vegetation criterion inet? Yes: X •o: ---
Rematf($: 

HYDROlOGY 

Recorded Data (Oescnbe in Rema~): Fteld ObSes'Vations: 

Aerial Photo~raphs __ X __ Oe¢"1 of Surface Water:~ in. 

Other X USGS Topo Depth to Free Water m Plt'. ---=:!!,_in. 

No Data Available Depth to SatJrated Soil:---=:.!!,__ in. ---
Wetland Hydrology lndlcaM: 

Primary Indicators: Secondary Indicators (2 or more required): 

lflundated O:cidited Root Channels in Upper 12 in.---
Saturated in Upper12 in. Water-Stained leave$ 

watt:!!' Marts Local Soil Survey Data ___ 

Drift Lines FAC-NeutraJ Test 

Sediment Depo$its other ~Jain in RemaN) ___ 

Drainage Patterns In Wetlands 

fs the hydrology erit@rion met? Yes: No: X 

/?em8f1{s: 

----

Applicat1t Pa\'lt;;yooj Land Co. P!ot 10: Soil Station #5 

SOilS 

Map Unit Name (Series and Phase) Fausse Clay 

Map T~ ConfitTI'Ied? Ye$.: No: X 
l1 No, Sal Type Encountered 

Taxooomy(Subgi'Ot.rp}: Vertic Endo~uepts Drail'lage Class: Very Poorly Drained 

Profile Dnc:ription: 

Dep'.h Horizon Matrix COlo-r Mo!1feColor Mottle Texture, Concretion. 
{irx::hes) Abo;ndance/Conlrast Structure. Etc. 

0-42 A 10YR 513 10YR 515 COmtnOO/diStinct lOamy Fine Sand 

A 10YR 514 7.5YR 515 commonldisllnct Fine Sandy Clay 

Hydric SOils Indicators; 

HistOSOI Concretions --__ Histie Epipedon High Organi::: Content tn --SuHidie Odor SUrtace Layer in Sandy SoilS 
__ A'QUfc Moisture Ftegiff'le __ Organic Streaxing in Sandy Seils 

Redudng Coo::fltions listed on loeal Hydr}c Soi!slist -- --Gleyed or Low-Chtoma Colors Usted on National Hydric Soils Us1 -- --Other {E.xp!ain in Remarks) --
Is the hydric soil$ cr'rterion met? Yes: No: X ---
RemarkS: 

SUMMARY 

Hyd;ophytic Yegelation Present? Yes: X No: 

Wetland Hydrology Present? Yes: No: X ---
HydriC: Soils Present? Yes: No: X ---

Is This Samprms Point Within a weuand? Yes: No; X ---
Remarks.: TMs poffltwas deierminef! not to~ Within a wetland due lo the lack ofwetl.md flydtO!OQyanrJ hydric 

soils. 
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DATA FORM 

ROUTINE WETLAND DETERMINATION 

1981 USACE Wetland Delineation Manual 

Project Site: ± 79 A~ at~ Neches River Date: 0712S106 

Appllc.anb'Owner: Par!t;wood land Co. County: Orange 

!nvestigator(s): J _ White and w. Abbo~ State: TX 

Community 10: PEMWetland Tfansect PI~ 10: Soil Station ft 7 

Do normal circumstances exist on this site? Yes: X No: 
Js the site significantly disturbe-d (a1ypieal situation)? Yes: No: X 

Is the area a potential PfObtem area? Yeso No: X 

VEGETATION 

Dominant Plant Species Stratum lndi:3!o< Dominant Plant Species Stratum ! Indicator 

Nyssa sylvatica T OBl 

Act>r robf!JfTJ T FAC 
Polygonum hydfopipetoid€'$ s OBl 

PtY.Cent Ofvegeta5on that is OBL. FACW, F'ACW+, FACW·. FAC+, & FAC: 100% 

15 the hydrophytie veget8tion -criterion met? Yes: X No: ---
Remarks: 

HYDROLOGY 
Recoroed Data (Describe in Remarks): Field Observations: 

Aerial Photog1'3Phs X 1996 Depth of Sl.ltfaee Water:~ in. 

other -x-USGS Topo Depth to Free Water in Pit: __ o __ m. 

No Data Available Depth to Saturated Soil: __ o __ in. ---
We-'Jaod HydfCI!ogy Indicators: 

Primary indicators: Seeondary Indicators (2 or mt~re required): 

tnundaled X OxidiZed Rrot Channels ln Upper 12 in. ---
Saturated in Upper 12 in. X Water.Sta'lned L~s ---

WaterMatn local SO!l Survey Data ---
Drift. Un~ FAC-Neutral Tes1 

Se<1Jment Deposfts Other{~lnin Remarks) ___ 

Drainage Patterns in Wetlands 

Is th~ hydrology eriterlon met? Yes: X No: X 

Remarlrs: 

Appf~eant Partvtood Land Co. Plot 10: Soil Station f!. 7 

SOilS 

Map Unit Name (Series ana Phase) J=ausse:Ciay 
Map;ypeConftrmed? Yes: No: X 

If No, Soil Typ!- Eneoonten!d 

Taxonomy (Subgroup): Vertie Endoaquepts Drainage Class: Very Poorly Drained 

Profile Descrtptlon: 

Deo1!1 Hortron MatrtxCoklr McttfeCoior Mott~ Texture, Concre6on, 
(inches) MJII!'Idante/Contrast Structure. Etc. ., 

Hydric Soli~ Indicators: 

H!Stos.ot Cooc~!lons --Histie Epipedoo __ High Organic Conten1 In --Sulfidic Odor Surfaee Layer in Sandy Soils --Aquic MolSfur& Regime __ organic Stre:t!ting in Sandy Solls --Redudl'lg COC'Idifi:tns Listed on Local Hyd'ric Soils U<st -- --
--Gleyed or Low-Chroma Colors --listed on Nriona:l Hydric Soils Ust 

Other (Explain if'l Rematk.s) --
lsthehydrlcsol!sc:rtmr~onmet? Yes:___ No: __ x __ 

Rem8t*s: Unable to retrieve a soi sample at SS '19. Water to::. deep for Sh~ use and would no: s!O. 

to soil probe, 

SUMMARY 

Hydrophytic Vegetali::m P~sent? Yes: X No: 

Wetland Hydrology P~t? Yes: X No: X 

Hydric Soil'S Present? Yes: No: X ---
Is This Sampling Poitlt Within a Wetland? Yes: No: X ---

Remarks: SS 'It 7 is determined to l1e within ;& w&tland. Alrttough t~ SO'] cculd not be sampled due to the 
wa~r ~ever and ~tkm of the soH. the hydrOlogy evic!ence s~ts that the eree around SSI-7 
remains intmdated fOr extended periods. 
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MI'LYTO 
A'rTENllON Of: 

Compliance Section 

Complainant's Ex. 31 

DEPARTMENT OF THE ARMY 
GALVESTON DISTRICT, CORPS OF ENGINEERS 

p,o. eox 1229 
GALVESTON, TEXAS 77663·1229 

January 19, 200<\ '1 P t 

SUBJECT: D-19144; Jurisdictional Detennination Verification, 79-Acre Tract, 
Parkwood Land Company, Rose City, Orange County, Texas 

Mr. Henry R. Stevenson, Jr. 
Parkwood Land Company 
2085 Galway 
Vidor, Texas 77662-2954 

Dear Mr. Stevenson: 

This concerns your October 11, 2006 verification request on a 79-acre tract. The subject 
tract is located north of Interstate 10 and east of the Neches River, near Rose City, 
Orange County, Texas. Based on the revised report dated December 6, 2006, I concur that the 
site has approximately 71.2-acres of forested wetlands immediately adjacent to the Neches River, 
a navigable water of the United States and subject to Section 404 of the Clean Water Act. 
Therefore, any discharge of dredged or fill material into this area will require a 
Department of Anny (DOA) penni! prior to the initiation of any work. In your request you 
inquired about the relief cuts and ,their relationship with the requirements of DOA penn it 21497 .. 
Based on the site visit and review of pennit documents, these relief cuts are non-jurisdictional. 

The Supreme Court handed down a decision on June 19, 2006, which addresses the scope of 
Clean Water Act (CW A) jurisdiction over certain waters of the United States, including 
wetlands. In the near future, the EPA and Coeps intend to issue joint guidance clarifying CW A 
jurisdiction in light of the decision. Your jurisdictional detennination may be affected by this 
guidance. Therefore, we are issuing you a preliminary jurisdictional detennination, which is 
valid for 5 years from the date of this letter. You may request are-determination based on that 
new guidance when it is issued. 

This determination has been conducted to identify the limits of the Coeps Clean Water Act 
jurisdiction for the particular site identified in .this request. This determination may not be valid 
for wetland conservation provisions of the Food Security Act of 1985, as amended. If you or 
your tenant are USDA program participants, or anticipate participation in USDA programs, you 
should request a certified wetland detennination from tl1e local office ofthe 
Natural Resources Conservation Service prior to starting work. 

Page 12 of 30 \\ 



Complainant's Ex. 31 

-2· 

!l)l!NSON/jwi6353 
<cEli_~CPE-RC 

This letter contains a preliminary jurisdictional detennination for your subject site. If you 
object to this detennination, you may request an administrative appeal under Corps regulations at 
33 CFR Part 331. Enclosed you will find a combined Notification of Administrative Appeal 
Process (NAP) and Request for Appeal (RFA) fonn. If you request to appeal this determination 
you must submit a completed RF A fonn to the Southwestern Division Office at the following 
address: 

·James E. Gilmore, Appeal Review Officer 
Southwestern Division, CESWD-CMO-E 
II 00 Commerce Street, Room 8E9 
Dallas, Texas 75242-0216 
Telephone: 469-487-7061; FAX: 469-487-7190 

In order for an RF A to be accepted by the Corps, the Corps must detennine that it is 
complete, that it meets the criteria for appeal under 33 C.F.R. part 331.5, and that it has been 
received by the Division Office within 60 days of the date of the NAP. Should you decide to 
submit an RFA fonn, it must be received at the above address by March 21, 2007. 

It is not necessary to submit an RF A fonn to the Division office if you do not object to the 
detennination in this letter. 

This preliminary jurisdictional detennination is valid for 5 years from the date of this letter, 
unless new infonnation warrants a revision prior to the expiration date. Please see the enclosed 
sheets regarding the administrative appeal process for jurisdictional detenninations. If you have 
any questions concerning this matter, please reference file number D-19144 and contact 
Mr. Dwayne Johnson at the letterhead address or by telephone at 409-766-6353. 

Enclosures 

Sincerely, 

Jolm Davidson 
North Unit Leader 
Compliance Section 
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REPLVTO 
ATTUmONOF: 

Evaluation Section 

Complainant's Ex. 31 
DEPARTMENT OF THE ARMY 

GALVESTON DISTRICT, CORPS OF ENGINEERS 
P. 0. BOX 1229 

GALVESTON TX 77553-1229 

April 17, 2007 

.. Js 
I'WN~-

r·co 

SUBJECT: Permit Number SWG-2007-84-RN (D-I-9m), Nationwide Permit 
Verification 

James G.. White 
GTI Environmental Incorporated 
11999 Katy Freeway, Suite 130 
Houston, Texas 77079-1606 

Dear Mr. Wl1ite: 

This office received a request to repair an existing levee on Rproperty located 
northeast ofthe intersection-of the.-Neches River and Interstate 10. Based. on our review .. -----------·-···-··-· 
of the project, W.e have determined th!lt you may proceed with th<:~ repair of the existing 
levee as proposed in your December IJ, 2006, letter sent on behalfofPmkwood Land 
Company provided the activity complies with the enclosed three-sheet project plans and 
Nationwide Permit (NWP) General/Regional Conditions. Our.review of a 1947 survey 
showed the property was originally used for dredge-material disposal and is surrounded 
by a containment levee. According to yourproject description, this l<:~vee is eroding and 
requires repairs. Sibce. the leve.e was l:Juilt pl'ior to the inception of Section 404 of the 
Ckan Water Act (CWA) a11d Sectio11ll1 ofthe Rivers and Barbers Act of1899 plus the 
fact jurisdictional activities that haveoc.curre.d prior to July 19, 1977, are authorized 
(grand fathered) by the NWP, the levee is considered to. b<:~ previousl)'-at+thorized !llld. can 
be repaired pursuant to NW!> 3. 

NWP 3 authori-zes the repair of a previoysJy.authorized currently"setvieeable 
structure or fill provided the structure or -fill is not put to a di-fferent use. than that for 
which it was ori gimilly constructed. Minor deviations dne. to change$ in constructiot) 
techniques, materials or the like are authorized. 

Please be aware the NWPs were reissued March 19, 2007; however, they are not valid 
without water quality certification from the Texas Commission on Environmental Quality 
or Coastal Consistency pursuant to the Texas Coastal Management Plan. As such, the 
permittee must obtain an individual Section 401 Water Quality Cetiification and Coastal 
Zone Management Act consistency determination from the Texas Conunis_sion on 
Environmental Quality (address: Texas Commission on Environmental Quality, 401 
Coordinator, MSC-150, P.O. Box 13087, Austin, Texas 7871 I -3087). 

Page 14 of 30 l8 



~llj) 
Complainan_t'~ _Ex. 31 

~~ Tho followiog '~"''"' oooditi~ "'' boeo OOdol <o Y"" .,fuori~tim< 
The permittee understands and agrees that, if future operations by the 
United States require the removal, relocation, or other alteration, of the 
structure or work herein authorized, or if, in the opinion of the Secretary 
of the Army or his authorized representative, said structure or work shall 
cause um·easonable obstruction to the free navigation of the navigable 
waters, the permittee will be required, upon due notice from the Corps of 
Engineers, to remove, relocate, or alter the structural work or obstructions 
caused thereby, without expense to the United States. No claim shall be 
made against the United States on account of any such removal or 
alteration. 

This letter contains an approved jurisdictional determination for your subject site. If 
you object to this determination, you may request an administrative appeal under United 
States Army Cmps of Engineers (USACE) regulations at 33 CFR Part 33 I. Enclosed you 
will find a combined Notification of Administrative Appeal Options and Process (NAP) 
and Request for Appeal (RFA) form. If you request to appeal this determination you 
must submit a completed RFA form to the Southwestern Division Office at the following 
address: 

James E. Gilmore, Appeal Review Officer 
Southwestern Division, CESWD-CMO-E 
II 00 Commerce Street, Room 8E9 
Dallas, Texas 75242-0216 
(Telephone: 469-487-7061; FAX: 469-487-7190) 

In order for an RFA to be accepted by USACE, USACE must determine that it is 
complete, meets the criteria for appeal under 33 CFR Part 331.5, and has been received 
by the Division Office within 60 days of the date of the NAP. Should you decide to 
submit an RFA form, it must be received at the above address by June 18,2007. It is not 
necessary to submit an RF A form to t11e Division office if you do not object to the 
determination in this letter. 

The Supreme Court handed down a decision on June 19,2006, which addressed the 
scope of CW A jurisdiction over cc1tain waters of the United States including wetlands. 
In the near future, the EPA and USACE intend to issue joint guidance clarifying CW A 
jurisdiction in light of the decision. Your permit may be affected by this guidance. 
However, we are issuing you this permit with its existing terms and conditions and the 
amount of required compensatory mitigation can be reevaluated based on that new 
guidance when it is issued. 

Page 15 of 30 1~ 



Qmru:llainai'Ws Ex. 31 
fEB 2 0 2009 

Please let us know when you complete your project by returning the enclosed 
preaddressed postcard. If you have any questions concerning this matter, please contact 
Mr. David Hoth at the letterhead address or by telephone at 409-766-3022. 

Enclosures 

Copy Furnished: 

Sonny Stevenson 
Parkwood Land Company 
2085 Galway Drive 
Vidor, Texas 77662-2954 

Sincerely, 

Bruce H. Bennett 
Leader, North Evaluation Unit 

Page 16 of 30 1.0 
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Sketch of Planned Maintenance on Existing Levee 

-·-

[1200'n' 

Date: 02123 

[\msel~~ . ::-->·.~'7'" -- -· .. : 

[aoo·u J· 

SWG-2007-84-RN 
Mr. Sonny Stevenson 

Orange County, Texas 
Sheet 1 of3 
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Complainant's Ex. 31 
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CompiL t's Ex. 31 
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Complainant's Ex. 31 

APPROVED JURISDICTIONAL l>ETERMINATION FORM 
U.S. Army Coqls of Engineers 

TI1is fonn should be completed by following the instructions provided in Section fV of the JD Fonn Instructional Guidebook. 

SECTION 1: MCKGRO!JND INFORMATION 
A. REPORT COMPLETION l>ATE FOR APPROVEI> JURISDICTIONAL DETERMINATION (JD): 27 July 2010 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Galveston District, SWG-2007·01461, Sonny Stevenson 

C. PROJECT LOCATION AND BACKGROUNI>INFORMATION: 
State: Texas County/Parish: Orange City: Rose City 
Center coordinates of site (lat!long in degree decimal fonnat, NAD-83): Lat. 30.098565Q N, Long. ~94.085889° W; 
Unive,.al Transverse Mercator; UTM: I 5, 3330204 N., 395369 E.,NAD: WGS84 
Name of nearest water body: Neches River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
N~me of watershed or Hydrologic Unit Code (HUC): Lower Neches Watershed .. 12020003 m Check if map/diagram ofreview area and/or potential jurisdictional areas is/are available upon request. 
lf1 Check if other sites (e.g., offsitc mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded Ol\ a 

different JD fonn. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[1li!, Office (Desk) Determination. Date: 27 July 2010 
[1li! Field Determination. Datc(s): 22 July 2010 

SECTION II: SUMMARY OF fiNDINGS 
A. RHA SECTION JO DETERMINATION OF JURISI>JCTION. 

There B "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
rcView.area. !Required] 

1m_ Waters subject to the ebb and flow of the tide. 
(:1 Waters arc presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISI>JCTION. 

There li\:l!li "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. In review area (check all that apply): 1 

TNWs, including territorial seas 
Wetlands adjacent to TNWs 
Relatively pcnnancnt watersl (RPWs) that flow directly or indirectly into lNWs 
Non-RPWs that flow directly or Indirectly into TNWs 
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to nonwRPWs that flow directly or indirectly into TNWs 
Impoundments of judsdictional waters 
Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S.ln the review area: 
Non-wetland waters: linear feet: width (ft) and/or acres 
Wetlands: 72 acres 

c. Limits (boundaries) of jurisdiction based on: ilf.ltf!!lm\liDll!mJ.m1if~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):' 
fii Potentially jurisdictional waters and/or wetlands were assessed within the review nrcn and dctcnnincd to he not jurisdictionaL 

Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section Ill below. 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows ycaHound or has conth1uous flow nt least "seasonally" 
(e.g,, typicHlly 3 months). 
~ Suppmting documentation is presented in Section lll.F. 
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SECTION Ill: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section Ill.A.l and Section 111.0.1. only; If the aquatic re.source Js a wetland adjacent to a TNW, complete Sections lli.A.l and 2 
and Sectlon III.D.l.; otherwise, see Section IIJ.B below. 

!. TNW 
IdentifY TNW: 

Summarize rationale supporting detennination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent'': Subject wetlands are located within the 100-year flood 

plain of the Neches River. The 100-year floodplain Is an area that experiences a 1% annual anticipated rrcquency of flooding, which 
contributes to water exchange. The subject wetlands neighbor the Neches River, a TNW. Federal regulations define "adjaccnt11 as 
bordering, neighboring, and/or contiguous. The wetland was Identified using the Atlantic and Gulf Coast Regional Supplement to 
thel987 Corps Wetland Dellnatlon Manual and is located adjocent (neighboring: within the anticipated high flow) of the nearby 
TNW (Neches River). 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes Information regarding characteristics of the tributary and lts adjacent wetlands, if any, and It helps 
determine whether or not the standards for JurJsdlctlon established under Rapanos have been met. 

The agencies wm assert jurisdiction over non .. navlgable tributaries of TNWs where the tributaries arc "relatlVely permanent 
waters" (RPWs), J.e. tributaries that typically flow year-round or hAve continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW Is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skJp to Section lli.D.2. If the aquatic resource Is a wetland directly abutting ll tributary with perennial flow, fill 
out Section lii.D.2 and Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation, Corps districts and 
EPA regions will include in the record any available Information that documents the existence of a Si!Jnlflcant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands If any) and a traditional navlgsble water, even 
though a significant nexus finding is not required as a matter of law. 

If the water body4 is not an RPW, or a wetland directly abutting an RPW, a J'D will require additional data to determine if the 
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the signincant nexus evaluation must 
tonslder the tributary In combination with all of Its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of Its adjacent wetlands is used whether the review area ldendOed In the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section JII.B.l for 
the tributary, Section III.B.2 for any onslte wetlands, and Section IU.D.3 for all wetlands adjacent to that tributary, both onslte 
and offsite. The determlnatlon whether a significant nexus exlsts is determined in Section III.C below. 

1. Characteristics of non~TNWs that flow directly or indirectly into TNW 

(I) General Area Conditions: 
Watershed si1.c: iif~mtmf. 
Drainage area: ~ 
Average annual rainfall: inches 
Averuge anrmal snowfull: inches 

(II) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributaty flows directly into TNW. 
0 llibutary flows through~ tributaries before entering TNW. 

Project waters are 
Project waters are 
Project waters are 
Project waters are 

river miles from TNW, 
river miles from RPW. 
aerial (straight) miles from TNW. 
aerial (straight) miles from RPW. 

~Note that the lnstmctional Guidebook contains additional infonnation regarding swalcs, ditches, washes, and erosional features generally and in the 1trid 
West. 
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Project waters cross or serve as state boundurics. Explain: 

Identify flow route to TNW5: 

Tributary stream order, if known: 

(b) General Trihutarv Characteristics (check nil that apply)· 
Tributary is: 0 Natural 

0 Artificial (man-made), Explaill: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
A vcragc width: feet 
Average depth: feet 
Average side slopes: ~ 

Pdmary h'ibutary substrate composition (check all that apply): 
0 Silts D Sands 
D Cobbles 0 Gravel 
D Jledrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing hanks]. 
Presence of run/rim~;;.nplexcs. Explain: 
Tributary geometry: 
Tributary gradient (approximate average slope): % 

(c) Flow: 

0 Concrete 
0Muck 

Explain; 

Tributary provides for: ~ 
Estimate average number of flow events in review area/year: ~ 

Describe flow regime: 
Other information on duration and volume: 
Surface flow is: fimil~D, Characteristics: 
Subsurface flow:-~. Explain findings: 

0 Dye (or other) test perfonned: 

Tributary has (check alltbatapply): 
D Bed and banks 
D OHWM6 (check all indicators thai apply): 

0 clear, natural line impressed on the bank D the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple obse~ved or predicted flow events 
0 water staining 0 abrupt change in plant community 
D otl1er (list): 

0 Discontinuous OHWM. 7 Explain: 

If factors other than theOHWM were used to detenninc lateral extent ofCWAjurisdiction (check all that apply): 
1m High Tide Line indicated by: IJil' Moan High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datumj 
0 fine shell or debris deposits (foreshore) 0 physical markingsi 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(IIi) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general waten~hcd characteristics, etc.). 

Explain: 
IdentifY specific pollutants, if known: 

~flow route cnn be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributaJ)' b, which then flows into TNW. 
6A natuml or man~made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream tempomrily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the water body's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look fOr indicatorS of flow above and below the break. 
7Jbid. 
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(iv) Biologlcftl Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive SJ>CCies. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that now directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General -tjonshin with Non-TNW: 
Flow is: !£ • Explain: 

Surface flow is: ~ 
Characteristics: 

Subsurfnce flow: ~. Explain findings: 
0 Dye (or other) test perfonned: 

(c) Wetland Adjacency Dct<:nninatjon wjth Non~TNW: 
0 Directly abutting 
0 Not directly abutting 

(d) 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/banier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

ap;,roxin~ate>i<>oation of wetland as within the~ floodplain. 

(H) Chemical Charaoterlstks: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(Iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width); 
0 Vegetation typclpcrccnt cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

Characteristics of all wetlands adjacent to the tributary (If an)') 
All wetland(s) being considered in the cumulative analysis: 11~ 
Approximately ( ) acres in total arc being considered in the cumulative analysis. 
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For each wetland, specify the following: 

Directly pbuts? £Y/Nl Size On acres) Directly nbulc:'! (Y/Nl Sjze tin Acres) 

Summarize overall biological, chemical and physical functions being pcrfotmcd: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant ne1:us exists if the tributary, In combination with all of Its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or blologlc~tllntegrlty or a TNW. 
Considerations when evaluaUng significant nexus Include, but are not limited to the volume, duration, and frequency of the flow 
of water In the tributary and Its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and fts adjacent wcthmd or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as Identified in the Rapanos Guidance and 
discussed In the Instructional Guidebook. Factors to consider Jnclude, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• .Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and Hfecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that arc pre!·~ent in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations Is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly Or Indirectly Into TNWs. Ex.plain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIJ.D: 

2. Significant nexus findings for nonwRPW and Its adjacent wetlands, where the non .. RPW flows directly or indirectly Jnto 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IIJ.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjace11t wetlands, then go to 
Section !ll.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. T~Ws and A.dJacent Wetlands. Check all that apply and provide si7..c estimates in review area: 
mJ:. TNWs: linear feet width (ft), Or, acres. · 
I2J Wetlands adjacent to TNWs: 72 acres. 

Z. RPWs that flow directly or Indirectly Into TNWs. 
II. Tributaries ofTNWs where tributaries typically flow yearwround are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
[I. Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional, Data supporting this conclusion is provided at Section HI. B. Provide rationale indicating thai tributary flows 
seasonally: 
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Provide estimates for jurisdictional waters in the review area (check all that apply): 
Iii Tributary waters: linear feet width (ft) 
fl Other non-wetland waters: ncrcs 

Identify type(s) of waters: 

3. Non-RP\Vs8 that flow directly or Indirectly into TNWs. 
li) Water body that is not a TNW or an RPW. but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusiou is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check a11 that apply): 
[if_· Tributary waters: linear feet width (ft). 
II Other non~wctland waters: acres 

Identify typc(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
mJ. Wetlands directly abut RPW and thus arc jurisdictional as adjacent wetlands • 

.IJ1 Wetlands directly abutting an RPW where tributaries typically flow year~round. Provide data and rationale 
indicating that tributary is perennial in Section IIJ.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Ui Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section lll.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres 

5. Wetlands adjacent to but not directly abutting an RPW that Oow directly or Indirectly ipto TNWs. 
lil Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisidictional. Data supporting this 
conclusion is provided at Section Ilr.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres 

6. Wetlands adjacent to non-RPWs that flow dir~tly or Indirectly into TNWs. 
(§ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they arc adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres 

1. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 

I Demonstrate that inmoundment was created from "waters of the U.S.," or 
Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
Demonstrate that water is isolated with a nexus to commerce (sec E below), 

E. ISOLATED (INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCJ,UDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):" 

I 
which arc or could be used by interstate or foreign travelers fof recreational or oOter purposes, 
from which fish or shellfish are or could be taken and sold in interstate or foreig11 co~nmerce. 
which arc or could be used for industrial purposes by industries in interstate commerce. 
Interstate isolated waters. Explain: 
Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

sscc f~ootnotc fl 3. 
9 To complete the analysis refer to the key in Section 111.0.6 of the lnsltuctional Guidebook. 
10 Prior ta Rsscrtlng or declining CWAjurlsdlctlon bsucd solely on this category, Corps I)Jstrlcts will elcvllte the action to Corps and EPA HQ for 
review consistent with the process described In the Corps/EPA Mtmornmfum Regardlug CWA Act Jurlsdlcrlou Follou•iug Raptmos. 
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Provide eslimatcs for jurisdictional waters in the review area (check all that apply): 
fm Tributary waters: linear feet width (ft) 
(I Other non-wetland waters: acres 

Identify typc{s) ofwtners: m w ctlands: acres 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPL '1'): 
J.i. If potential wetlands were assessed within the review area. these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
1!\J Review area included Isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based~ on the 
"Migratory Bird Rule" (MBR), 

. fi Waters do not meet the "Significant Nexus01 standard, where such a finding is required for jurisdiction. Explain: 
1$ Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the ,S,Qk potential basis of jurisdiction is the MBR 
factors (i.e., presence ofm.igrotory birds, presence of endangered species, usc of water for irrigated agriculture), using best professional 

I
. dgment (check all that apply): 

Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
Lakes/ponds: acres. 
Other non~wetland waters: acres. List type of aquatic resource: 
Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 

I Non-wetland waters .(i.e., rivers, streams}: linear feet, 
Lakes/ponds: acres. 
Other non-wetland ~aters: acres. List type of aquatic resource: 
Wetlands: acres. 

width (ft). 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (cheek all that apply. checked items shall be included in case file and, where cheeked 
and requested, appropriately reference sources below): 
f!i Maps, plans, plots or plat submitted by or on behalf of the ttpplicant!consultant: 
[S Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report 

I Data sheets prepared by the Corps: Point 1, dated 22 July 2010 
· Corps navigable waters' study: 

· U.S. Geological Survey Hydrologic Atlas: Lower Neches Watershed- 12020003 
0 USGS NHD data 
(21 USGS 8 and 12 digit HUC maps 
Galveston District's Approved List ofNavigable Waters 
U.S. Geological Survey map(s). Cite scale & quad name: 1:24,000 Beaumont East1 Texas Quadrangle 
USDA Natural Resources Conservation Service Soil Survey. Citation: Web Soil Survey 
National wetlands inventory map(s). Cite name: Beaumont East, Texas Quadrangle 
State/Local wetland inventory map(s): 
FEMA/FIRM maps: 4805100125B 
1 00-year Flo"!!Piain Elevation is: (National Gcodectic V crtical Datum of 1929) 
Photographs;~ Aerial (Name & Date): 2006 -l010 Google Earth aerials, 1995 Infrared 

or (21 Other (Name& Date): Site visit photos, dated 3 September 2009 and Z2 July l010 

1·.: .· Previous detennination(s). File no. and date of response letter: D-19144, letter dated 19 January 2007 
Applicable/supporting case law: 
Applicable/supporting scientific literature: 
Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPI'ORT JD: Subject wetlands are located within the I 00-ycar flood plain of the Neches River. 
TI1c J OORycar floodplain is an area that experiences a 1% annual anticipated frequency of flooding, which contributes to water exchange. The 
subject wetlands neighbor the Neches River, a TNW. Federal regulations define "adjacent" as bordering, neighboring, and/or contiguous. 
The wetland was identified using the Atlantic and Gulf Coast Regional Supplement to the 1987 Corps Wctltmd Dclination Manual and is 
located adjacent (neighboring: within the anticipated high flow) of the nearby TNW (Neches River). 
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ADMINSTRATIVE APPEAL DECISION 

PARKWOOD LAND COMPANY; FILE NUMBER SWG-2007-1014 

US ARMY CORPS OF ENGINEERS, GALVESTON DISTRICT 

17 Decembe1· 2007 

Review Officer: James E. Gilmore, U.S. Army Corps ofEnginl•ers, Southwestern 
Division 

Appellant & Rep1·esentatives: Henry R. Stevenson, Jr., Robert T. Edgar, Park wood 
Land Company and .lames G. White, GTI Environmental, Inc 

District Representatives: Dwayne Johnson and Kenny Jaynes 

Appeal Meeting/Site Visit: 9 October 2007 

Authority: Section 404 of the Clean Water Act (33 U.S.C. § 1 344) 

Background Information: On 11 October 2006, Mr. Henry R. Stevenson, Jr., of 
Parkwood Land Company, (PLC) submitted a packet to the US Army Corps of 
Engineers' Galveston District (District) requesting verification of a wetland delineation 
completed by GTI Environmental, Inc (GTI) on behalfofPLC (Appellant). In its report, 
GT! stated that "[T]he investigation was conducted for the purpose of detenilining the 
existence and approximate extent, if any, of waters of the United States Uurisdictional 
waters), including wetlands, within the± 79-acre tract, which would be subject to 
regulation under Section 404 of the Clean Water Act." The project site is located north 
of Interstate 10 and east of the Neches River, near Rose City, Orange County, Texas (the 
~~- . 

After completing its initial review of the GTJ determination, the District found that the 
wetland delineation map, included with GTI determination documents needed to be 
revised. GTI submitted the revised delineation map to the District on 6 December 2006. 
Attachments 2 and 8 of the GTI delineation report identified 71.22 acres of wetlands exist 
on the PLC property. By letter dated 19 January 2007, the District issued a preliminary 
jurisdictional determination (JD) concurring with GTI's findings that the site contained 
approximately 72 acres of wetlands that are subject to the Corps jurisdiction under 
Section 404 of the Clean Water Act. 

PLC submitted an appeals packet to the District on 18 March 2007. PLC was appealing 
the preliminary JD it had received on 19 January 2007. PLC was informed that a 
preliminary JD is not an appealable action. 
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Mr. Stevenson met with District staff on 15 May 2007 to discuss permit and 
determination issues. During the meeting, Mr. Stevenson stated that PLC wanted to 
appeal its jurisdictional determination and requested that the District issue an approved 
JD. On 17 May 2007, the District received an e-mail from Mr. Stevenson requesting that 
the District issue an approved JD on the 79-acre tract owned by the PLC. The District 
issued PLC an approved JD on 5 July 2007. PLC submitted a Request for Appeal on 23 
July 2007. 

Appeal' Decision Evaluation, Findings and Instructions to the Galveston District 
Engineer (DE): 

Reason l: We appeal the Corps of Engineers' determination of approved jurisdiction as 
to the referenced property and contend that this property is either isolated/non­
jurisdictional or not subject to the Corps of Engineers jurisdiction (grand fathered) due to' 
its origin prior to the Act's creating jurisdiction, or both. 

Reason 2: We believe that this property is not subject to the Corps of Engineers' 
jurisdiction since the levee and the contained property were constructed prior to the 
inception ofSection404 of the Clean Water Act (CWA) and Section 10 of the Rivers and 
Harbors Act of 1899 plus the fact jurisdictional activities that have occurred prior to July 
19, 1977, are authorized (grand fathered) by the Nationwide Permit (NWP). 

Finding: These reasons for appeal do not have merit. 

Action: No Action Required. 

Discussion: On 11 December 2006, the Appellant submitted a request to the District 
seeking authorization to repair an existing levee located on the project site. The levee 
was constructed during the early 1930s to create a disposal area for a road construction 
project. By letter dated 17 April 2007, tile District authorized the repairs to the existing 
levee under Nationwide Pennit (NWP) 31

• In its authorization letter, the District stated 
"Since the levee was built prior to the inception of Section 404 of the Clean Water Act 
(CWA) and Section 10 of the Rivers and Harbors Act of 1899 plus the fact jurisdictional 
activities that have occurred prior to July 19, 1977, are authorized (grand fathered) by the 
NWP, the levee is considered to be previously-authorized and can be repaired pursuant to 
NWP 3." 

The appellant has interpreted the term "grand fathered" to mean " ... that this property is 
not subject to the Corps of Engineer' jurisdiction since the levee and the contained 
property were constructed prior to the inception of Section 404 of the CW A and Section 
I 0 of the Rivers and Harbors Act of 1899 plus the fact jurisdictional activities that have 
occun·ed prior to July 19, 1977, are authorized (grand fathered) by the NWP. 

1 NWP 3 authorizes the repair of a previously authorized currently serviceable structure or fill provided the 
structure or fill is not put to a different usc than that for which it was originally constmcted. Minor 
deviations due to changes in constmction techniques, materials or the like are authorized. 

2 
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Consequently, the levee and the contained property should be considered previously­
authorized." 

In the Corps of Engineers Regulatory Program Regulations, 33 CFR Part 330, § 330.3 
Activities occurring before certain dates, the Corps regulation addresses activities that 
were completed before the CW A was passed. § 330.3 states: 

"The following activities were permitted by nationwide permits issued on 
July 19, 1977, and unless modified do not require further permitting: 
(a) Discharges of dredged or fill material into waters of the United States 
outside the limits of navigable waters of the United States that occurred 
before the phase-in dates which began July 25, 1975, and extended section 
404 jurisdiction to all waters of the United States. (These phase-in dates 
are: After July 25, 1975, discharges into navigable waters of the United 
States and adjacent wetlands; after September 1, 1976, discharges into 
navigable waters of the United States and their primary tributaries, 
including adjacent wetlands, and into natural lakes, greater than 5 acres in 
surface area; and after July I, 1977, discharges into all waters of the 
United States.) (b) Structures or work completed before December 18, 
1968, or in waterbodies over which the district engineer had not asserted 
jurisdiction at the time the activity occurred provided, in both instances, 
there is no interference with navigation" 

What the Corps regulation provides is that any discharges of dredged or fill material into 
areas identified as waters of the United States prior to the phase-in dates is considered an 
authorized activity, it does not authorize an individual to discharge dredge or fill material 
into jurisdictional waters of the United States after the phase-in dates without a Corps 
permit. . This is why the District issued a Nationwide Permit 3 to Park wood to perform 
maintenance on its existing serviceable levee. The applicant misapplies the "grandfather" 
provision in his attempt to extend it to this set of facts and circumstances. Therefore, this 
reason for appeal does not have merit. 

The second part of the appellant's appeal is PLC's belief that the estimated 71 acres of 
cypress/swamp tupelo marsh, identified by the appellant's consultant, is not an adjacent 
wetland but that it is an isolated wetland that is not subject to the Corps jurisdiction. 

The appellant stated two reasons why the site is "isolated" and not "adjacent". The 
appellant's first reason is that the site is separated from the Neches River by a 13-foot 
high levee, which Mr. Stevenson stated does not allow for any hydrologic exchange 
between the marsh and the Neches River. 

To support its claim that the site is isolated, the appellant referenced the District's policy 
regarding adjacent/isolated criteria2 The appellant stated during the appeal meeting that 
the District's policy supports his assertion that the site is isolated under the "proximity" 

1 MEMORANDUM FOR ALL SWG-PE-R Personnel, SUBJECT: Adjacent/Isolated Criteria, Galveston 
District Policy Number 01-00 l, 13 February 2001. 

3 
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The appellant's second reason, in support of his second basis for appeal, is based on the 
recent Supreme Court decision known as "Rapanos". The appellant stated "[P]ursuant to 
the Rapanos decision, the Corps of Engineers regulatory authority should extend only to 
relatively permanent, standing or continuously flowing bodies of water connected to 
traditional navigable waters, and to wetlands with a continuous surface connection to 
such relatively permanent walers5

." Based on the above statement the appellant has 
identified the Neches River as a "relatively permanent" water. In actuality, the Neches 
River is a "traditional navigable water. "6 

On5 June 2007, the Corps and EPA issued a memorandum Clean Water Act Jurisdiction 
Following the U.S. Supreme Court's Decision in Rapanos v. United States & Cambell v. 
United States. This memorandum provides guidance to Corps districts and EPA regions 
on how to implement the Supreme Court's decision in the above cases. The guidance 
specifically states that the EPA and Co1ps "will assert jurisdiction over traditional 
navigable waters, which includes all the waters described in 33 C.F.R. § 328.3(a)(I), and 
40 C.F.R. § 230.3(a)(l)." In addition, the memorandum also slates: 

"The agencies will also continue to assert jurisdiction over wetlands 
"adjacent" to traditional navigable waters as defined in the agencies' 
regulations. Under EPA and Corps regulations and as used in this 
guidance, "adjacent" means "bordering, contiguous, or neighboring." 
Finding a continuous surface connection is not required to establish 
adjacency under this definition. The Rapanos decision does not affect 
the scope of jurisdiction over wetlands that are adjacent to traditional 
navigable waters because at least five justices agreed that such wetlands 
are "waters of the United States." (Emphasis added) 

Applying the guidance to the facts and circumstances involved in this appeal, the 
wetlands located on the appellant's property are subject to the Corps jurisdiction under 
§ 404 of the Clean Water Act. 

Conclusion: For the reasons stated above, I conclude that this request for appeal does 
not have merit. 

Kendall P. Cox 
Colonel, US Army 
Commanding 

5 Relatively Permanent waters are nmHlavigablc tributaries ofTNWs that typically flow year-round. 
6 §328.3(a)( I) "All waters which arc currently used, or were used in the past, or may be susceptible to use 
in interstate or foreign commerce, including all waters which arc subject to the ebb and flow of the tide." 
The Neches River is subject to the ebb and flow of the tide at the project site. 

5 
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section of the policy document. Mr. Stevenson stated the policy stales that a water or 
wetland should be "touching" another water of the US to be "adjacent". What the policy 
actually states is "[l]f a wetland/water is contiguous (touching) another water of the U.S., 
such as a surface tributary system, or if it is separated from other water·s of the U.S. by 
a man-made dike or barr.icr, natural river berm, or beach dune, it is "adjacent." 
(Emphasis added). The Corps regulation in § 328(a) (7) (c) defines the term "adjacent". 
The term "adjacent" means bordering, contiguous, or neighboring. Wetlands separated 
from other waters of the United States' by man-made dikes or bmTiers, natural river 
berms, beach dunes and the like arc "adjacent wetlands. Based on this definition, the 
District's policy adheres to Corps regulations and supports the District's determination 
that the wetlands located on the I'LC site are "adjacent" and not isolated3 

In addition, Mr. Stevenson also feels that the site has a "perched" water table, which he 
feels acts as ail additional barrier between the wetlands located on the PLC property and 
the Neches River. Again he cited the District's policy regarding the identification of an 
adjacent wetland versus an isolated wetland. Mr. Stevenson cited the portion of the 
policy document that states "[F]or example, it is possible, but not common; to have a 
water situated close to navigable water, and be isolated if it is "perched" and has no 
hydrologic connection." 

A perched water table is defined in the Jefferson County, Texas Soil Survey as "the 
highest part of the soil or underlying rock material that is wholly saturated with water. ln 
some places an upper, or perched, water table may be separated from a lower one by a 
dry zone." Another accepted definition of a perched water table in geomorphic tem1s is 
"A perched water table (or perched aquifer) is an aquifer that occurs above the regional 
water table, in the vadose zone (non-saturated zone). This occurs when there is an 
impermeable layer of rock (an aquiclude) or sediment relatively impermeable layer (an 
aquaitard) above the main aquifer but below the surface." 

The wetlands located on the PLC site arc not located in a geomorphic landscape position 
that would typically support a "perched water table". Based on the many human 
disturbances to the substrate on this site (e.g. disposal of dredged material, levee work, 
etc.) there is still sufficient hydrology to support a forested wetland, and as such, 
indicative that the hydrology on this site is not associated with a perched water table. 

It should also be noted that in the wetland delineation report completed by the appellant's 
environmental consultant, which was provided to the District, it stated that "[T]wo man­
made relief areas have been cut into the levee system to allow stom1 water to sheet flow 
into the moat channe1. 4

" This indicates that there is a hydrological connection between 
the wetlands located on the site and the Neches River. 

.1 (Federal Register November 22, 1991) ·- Isolated waters mean those non-tidal waters of the United States 
that are: (1) Not pa11 of a surface tributary system to interstate or navigable waters of the United States; and 

(2) Not adjacent to such tributary waterbodies. 

4 ''The levee appears to have been constructed by digging a "moat" channel around the tract and depositing 
the spoil just inside the property from the new channel." 

4 
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CESWG-PE-RC 3 September 2009 

MEMORANDUM FOR FILE 

SUBJECT: File Number SWG-2007-01461 

On 3 September 2009 at I 042 hours, a site visit was conducted on Mr. Stevenson's 
approximately 80-acre property north of Interstate I 0, near Rose City, Orange County, Texas. 
The purpose of the site visit was to investigate allegations against Mr. Stevenson regarding a 
discharge of fill material (including trees) into the Neches River from the building/repair of a 
levee, tree cutting, and burying a dump truck. Present were Mr. Stevenson, his son (Mr. John 
Stevenson), and Mr. Pinsky, Mr. Davidson, and Ms. Shivers of the Corps. Mr. Stevenson 
obtained authorization (SWG-2007-00084) for maintenance/repair of the levee around the 
property. Per permitted plans, all fill was to be placed on the river-side of the levee; no fill was 
authorized in or on the wetland-side of the levee. 

The entire levee surrounding the property was traversed, beginning with the southwest corner 
near the highway, The first area of concern encountered was along the levee, located 
approximately at 30.09855°N, -94.0881 °W. It appeared that fill material had been discharged 
within wetlands in order to create a truck turnaround. At this, Mr. Stevenson stated that he "tried 
to stay around the [wetland boundary] J1ags as best we could." The area of the turnaround can be 
seen in the attached Picture I. Due to repeated erosion, an area of repeated fill was observed 
further north along the levee, Picture 7. It appeared at this time that an excess amount of fill 
was not discharged into the river. Mr. Davidson stated that the levee appeared to be somewhat 
unstable in that what he saw was dirt for the majority of building material for the levee. Mr. 
Stevenson stated that he was going to place concrete down, and that he "thinks it'll stick." Mr. 
Stevenson stated that Hurricane Ike had also washed out some areas of the levee. A second area 
of concern was noted at the northwest corner of the levee where it appeared a makeshift "ramp" 
leading into the wetland area had been constructed, located approximately · 
30.1 03324°N, -94.0858!4°W. Pictures 2, 3, and 4 show this area of fill into the wetlands. 

At this time, Mr. Davidson summarized the allegations concerning this property: a buried dump 
truck, trees being placed in the river, filling in the river, and cutting trees. A buried dump truck 
was not noted during this site visit. No trees or excess fill (apart from what was authorized) was 
observed to be dumped in the river. Concerning cutting trees, at one point during the site visit, 
Mr. Stevenson stated multiple times that no tree cutting had taken place; only to contradict 
himself later by saying "we been cutting some timber." It was observed that trees had recently 
been cut within the wetland area, but it was not clear at this time the manner in which it was 
done. 

As a result of this site visit, two areas with alleged violations are apparent: the truck turn-around 
and northwest corner of the levee. Both of these areas appear to have a discharge of fill material 
without a Department of the Army permit. Another outstanding concern was the stability of the 
levee. 

t~ 
Regulatory Spec.llllis! 
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3 September 2009 Site Visit Photograph Direction Log 
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Complainant's Ex. 34 

CESWG-PE-RC l 0 September 2009 

MEMORANDUM FOR FILE 

SUBJECT: File Number SWG-2007-01461 

·On 10 September 2009 at 1034 hours, a meeting was held at the Corps offices with Mr. Sonny 
Stevenson, Mr. John Davidson, and Ms. Kristin Shivers. The 3 September 2009 site visit was 
discussed. Mr. Davidson stated that the fill in the northwest comer of the levee was a problem, 
as well as the truck tumaround. Mr. Stevenson stated he needed a tumaround to get access into 
the "proposed bon·ow pit area". Mr. Davidson asked what borrow pit he was referring to. He 
replied the borrow pit was for the levee. Mr. Davidson clatified that borrow pit doesn't authorize 
fill into wetlands, and that the preferred method of resolution would be to remove the material 
back up to the levee area. Mr. Stevenson stated he tried to "go by the flags", but that he would 
remove the material. Mr. Davidson stated that would be the easiest solution, considering Mr. 
Stevenson has an application being evaluated. 

Mr. Stevenson then asked if he could construct a tumaround. Ms. Shivers suggested he apply for 
one. Mr. Davidson clarified that Mr. Stevenson should remove the material, then apply to 
reconstruct it with set dimensions. Mr. Stevenson stated "that's going to be hard." 
Mr. Davidson mentioned that it is unlikely Mr. Stevenson would want to be a repeat violator. 
Mr. Stevenson replied "You're mistaken. I've never had a violation on me personally." He went 
on to state that previous violations were given to ACR, LP; of which he stated he owned 25% of 
the company. Mr. Davidson again asked if he would be willing to remove the material. Mr. 
Stevenson stated that he would, but that "(he] wishes [he] could keep it though." 
Mr. Davidson suggested he apply for the fill to be authorized. Mr. Stevenson again stated he 
never received a violation in his name. He further emphasized that ACR, LP, a corporation, 
owns the land -not him. "[These] projects are all corporations, but I was part owner [ofthem]." 

IL--B-z~ 
Kristin Shivers 
Regulatory Specialist 
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Complainant's Ex. 35 

CESWG-PE-RC 14 July 2010 

MEMORANDUM FOR FILE 

SUBJECT: File Number SWG-2007-01461 

On 6 July 2010 at 1345 hours, a unauthorized activity was anonymously reported, alleging that 
Mr. Stevenson was filling wetlands with trash to purportedly "repair" the levee, and that the 
levee was supposedly taller than an adjacent 22-foot tall building. 

On 14 July 2010 at 0900 hours, a call was placed to Mr. Stevenson in order to arrange a site visit 
to follow up on previous concerns, as well as the new report. The site visit was scheduled for 
22 July 2010. At this time, Mr. Stevenson also mentioned a "stop work order" had been issued 
to him by Orange County. 

/L-~ 
Kristin Shivers 
Regulatory Specialist 
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CESWG-PE-RC 27 July 2010 

MEMORANDUM FOR THE FILE 

SUBJECT: SWG-2007-01461; Henry "Sonny" Stevenson, unauthorized discharge of fill 
material into wetlands adjacent to the Neches River, near Rose City, Orange County, Texas 

I. On 9 August 2007, 22 July 2009, and 6 July 2010, reports were received concerning a 
discharge of fill material into wetlands. The subject wetlands are adjacent to the Neches River, a 
TNW, and are therefore jurisdictional. The site is located on the Neches River, near Interstate 
10, near Rose City, Orange County, Texas. A previous site visit was conducted on 
3 Septem her 2009. 

2. Documents Reviewed: 
1) Photographs: 
2) Site Photos 

1995 Infrared Aerial, 2006-2010 Google Earth Aerials 
Corps-conducted site visit photographs 

3) USGS Topographic Maps: 
4) National Wetland lnvent01y Map (NWJ): 
5) FEMA Flood Insurance Rate Map (FIRM): 
6) NRCS National Cooperative Soil Survey 

Beaumont East, Texas quad 
Beaumont East, Texas quad 

FIRM4805100125B 
Web Soil Survey 

3. On 22 July 2010, a site visit was conducted to investigate allegations of unauthorized 
discharges of fill material. Present during the site visit were Mr. Henry "Sonny" Stevenson, and 
Mr. John Davidson and Ms. Kristin Shivers of the Corps. 

The western half of the site was observed from the levee, starting in the southwest comer nearest 
the highway. It was noted that a large amount of fill had been piled in the southwest comer, 
beyond where the wetland boundary line (taken from a previous delineation, D-19144) was 
estimated to be at the time. Mr. Davidson was able to use GPS equipment to collect data and 
create a line at the edge of the fill. This line can be seen on the attached Page 1. It should be 
noted that the line comes abruptly in towards the property driveway because at that point, 
Mr. Davidson detennined it to be unsafe to continue walking along the edge of the fill due to the 
steepness of the slope, the existence of trees, and the standing water in the area. The pile of 
material can be seen in the photos on Page 2. When asked about the material, Mr. Stevenson 
stated "All of this was here before. I got pictures. I just built it up. All ofthis was here." Using 
a combination of the line data collected by Mr. Davidson, aerial photography, and boundary lines 
from D-19144, the approximate area of fill was estimated to be 0.78 acre. 

The next area of fill noted was approximately 600 feet further north along the levee. This area of 
fill had been noted in the previous site visit on 3 September 2009. Mr. Stevenson identified the 
area as a truck turnaround. This truck turnaround had been discussed in prior meetings with 
Mr. Stevenson as an area of concern, and it had been suggested to him that he apply for a 
Department ofthe Anny penni! to construct it. As of the date oftl1is memo, no pennit 
application has been received. Comparison photos of the area from the 2009 site visit can be 
seen on Page 4. Photographs on Pages 5 through 8 show the condition and make-up of the fill 
material. The fill material contained various debris: pipes, bricks, road demolition material, ply 
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wood, and various other materials. As with the southwest comer, Mr. Davidson was able to walk 
the edge of the pile of fill with GPS equipment to create a line, seen as the red line on the photo 
.on Page 3. It should be noted that the top pmtion of the red line cuts off abruptly. It was thought 
that the GPS equipment lost satellite signal, and then later resumed. Using a combination of the 
line data collected by Mr. Davidson, aerial photography, and boundary lines from D-19144, the 
approximate area of fill was estimated to be 0.48 acre. Altogether, the southwest comer and the 
turnaround are estimated to be 1.26 acres in unauthorized fill. 

Approximately I ,900 feet further north along the levee, the area of fill in the northwest comer 
was still present. This area, along with three other areas of concern along the northern end of the 
levee, can be seen on Page 9. Although vegetation had grown over in the area since the previous 
site visit, fill was still present at this location. A data point was also taken right next to the fill. 
The data collected at this location met the three wetland criteria (hydrology, hydrophytic 
vegetation, and hydric soil), as per the the Atlantic and Gulf Coast Regional Supplement to the 
1987 Corps Wetland Delination Manual. Please sec attached data sheet. At this time, 
Mr. Stevenson, after asking why a data point was being taken at this location, he stated "you 
don't have to test there! That's fill. I put it there!" Pages 10 through 13 show comparison photos 
of the area from the 2009 site visit. Pages 14 and 15 show the other three areas of concern 
regarding a discharge of fill material. Altogether, these other areas of concern are estimated to be 
approximately 0.10 acre, calculated from aerial photography. 

While retuming along the west side ofthe levee, Ms. Shivers asked Mr. Stevenson when was the 
last time material had been placed along the top of the levee. Mr. Stevenson stated that material 
had been placed as recently as a month ago. When asked which of Mr. Stevenson's corporations 
obtained the pennit to repair the levee, he stated that it was the Parkwood Land Company. Also 
adding, "I bought out Parkwood. I'm the CEO." 

Pages 17 through 22 of the attached photographs show a series of aerial photographs of the area 
prior to the levee being built to after. The top photograph shows the area as it was, and in the 
bottom photograph, the 2006 wetland boundary line has been added for comparison. 

4. The subject wetlands are adjacent to the Neches River, a TNW, and are therefore 
jurisdictional. Any discharge of dredged or fill material would require a Department of the Army 
permit. Because an unauthorized discharge of fill material into this water has been substantiated, 
a violation of Section of 404 of the Clean Water Act bas been confirmed. 
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WETLAND DETERMINATION DATA FORM- Atlantic and Gulf Coastal Plain Region 

ProjecVSite; SWG-2007-01461 City/County: Rose City, Orange Sampling Date: 7/22/10 

AppllcanUOwner: Sonny Stevenson State: Texas Sampling Point: _1 ____ _ 

lnvestlgator{s): J. Davidson, K. Shivers Section, Township, Range:_N_,IA ______________ _ 

landform (hiUs!ope, terrace. etc.): levee slope Local relief (concave, convex, none)::::------- Slope(%):-=-==-

Subregion (LRR or MLRA): LRRT Lot: 30.1033 Long: -94.0858 Datum: NAD83 

Soli Map Unit Name: Fausse Clay NWI classification: _P_F_O ______ _ 

Are cllmatfc t hydrologic conditions on the site typical for this i1m.e of year? Yes IB1 No _Q_ {If no, explain In Remarks.) 

Are Vegetation Yes ,Soil Yes ,or Hydrology Yes significantly disturbed? AreuNormaiCircumstances~present? Yes_Q_ No [B) 

Are Vegetation~. SoH~. or Hydrology~ naluralty problematic? (If needed, explain any answers in Remarks.) 

SUMMARY OF FINDINGS - Attach site map showing sampling point locations, transects, Important features, etc. 

liydrophytic Vegetation Present? Yes IB1 No D I$ the Sampled Area 
Hydric SoH Present? Yes~ No =a= within a Wetland? Yes~ No D 
Wetland Hydrology Present? Yes IB1 No 
Remarks: 

Sample point taken at the toe of a levee, near an area of fill, and in water. 

Data point meets all three wetland criteria: hydrology, hydrophylic vegetation, and hydric soil. 

HYDROLOGY 

Wotland Hydrology Indicators: Secondary Indicators (m!n!mum of fwD reau!redl 

eriflu!CL lt.Hti:Gat2r§ £mlolmum tJl aoe 1:1 maulrOO: tll!WJ!: allll:ml ~~mM D Surface Soli Cracks (86) 

JEI Surface Water (A1) IJ Water-Stained Leaves (89) Sparsely Vegetated Concave Surface (B8) 
IJ. High Water Table (A2) IJ Aquatic Fauna (813) Drainage Patterns (810) 
IE! Saturation (A3) IJ Marl DepOSits (815) (LRR U) Moss Trfm Lines (816) 

IJ. Water Marks (81) 8 Hydrogen Sulfide Odor (C1) 01')'-Season Water Table (C2) 

IJ Sediment Deposits (82) Oxidized Rhlzospheres on LiVIng Roots (C3) Crayfish Burrows (C8) 

[J Ofift Deposits (83) [J Presence of Reduced iron (C4) Saturation VIsible on Aerial Imagery (C9) 

[J Algal Mat or Crust (84) Cl Recent Iron Reduction In Tilled Solis (C6) _ Geomorphic Position {02} 

[J Iron Deposits (85) IJ Thin Muck Surface (C7) 8 Shallow Aqultard (D3) 
[J Inundation VIsible on Aerial Imagery (87) IJ Other (Explain In Remarks) FAC-Neuttal Tast (D5) 

Flold Observations.: 

Surface Water Present? Yes~ No _Q_ Depth (lnclles): 3 
Water Table Present? Yes _Q_ No ....D.... Depth (lnclles): 

Saturation Present? Yes IB1 No _Q_ Depth (lnclles): 3 Wetland Hydrology Prosont? Yes.....EL No___Cl._ 
(includes caolllarv lrlnoe) 
Describe Recorded Data (stream gauge; monitoring well, aerial photos, previous Inspections), If available: 

Rema.rlcs: 

Primary) Saturation and surface water Indicators have been mel. 

US Army Corps of Engineers Atlantic and Gulf Coastal Plain Region -Interim Version 
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-VEGETATION Use scientific names of plants s amp ng P I t 1 on: 

Absolute Dominant Indicator Dominance Tost workshoot: 
Tree Stratum (Plot size: ) ~ Specles? ~ Number of Dominant Species 
1. That Are OBL, FACW, or FAC: 1 (A) ---
2. --- --- Total Number of Dominant 
3. Species Across All Strata: 1 (B) --- ---
4. --- ---
5. 

Percent of Dominant Species 100 --- --- That Aro OBL, FACW, or FAC: (NB) 
6. ------ Provalance Index worksheet: 7. 

Total % Cover o[' Multiply by· ___ =Total Cover 
Saolina Stratum (Plot size: ) 06L species x1= 

1. --- FACW species x2= 

2. --- --- FAC species x3= 

3. --- --- FACU species x4 = 

4. --- --- UPL species x5= 

s. --- --- Column Totals: (A) (B) 

6. ---
7. 

Prevalence Index - B/A:::: 
--- nndrophyttc Vegetation Indicators: 

___ =Total Cover 
Shmh Stratum (Plot size: ) x Dominance Test Is >50% 

1. --- --- J:l Prevalence Index Is S3.01 

2. --- --- D Problematic Hydrophytlc Vegetation t (Explain) 

3. --- ---
4. --- ---

1tndlcators of hydric soli and wetland hydrology must 

5. 
be present. unless dls!Orbed or problematic. 

---· 
6. --- Ooflnltfons of Vegetation Strata: 

7. --- Tree - Woody plants, excluding woody vines, 

---=Total Cover approximately 20 ft {6 m) or more In height and 31n. 
Herb Stratym {Plot size: ) {7 .6 em) or larger In diameter at breast height (DBH). 

1. Salvinia minima 80% Yes OBL' 

2. Eclipta prostrate 15% No FACW Sapling- Woody plants, excluding woody Vines, 

--- approximately 20ft (6 m) or more In height and less 
3. 1han 31n. (7.6 em) DBH. ---
4. --- Shrub- Woody plants. excluding woody vines, 
5. --- approximately 3 to 20ft (1 to 6 m) In height. 

6. --- Herb- All herbaceous (non-woody). plants, Including 
7. herbaceous vines, regardless of size. Includes woody 

6. plants, except woody vines, less than approximately 

9. 
3 ft (1 m) In height. 

---
10. --- --- Woody vine- All woody vines, regardless of height. 

11. --- ---
12. 

95 ---=Total Cover 
WQod~ ~Of! Slrnl!lm (Plot size: ) 

1. ------....... ________ ---
2. 

3. 

4. 

5. 
Hydrophytlc 
Vegotatlon 

Yes lEI _Q_ ___ =Total Cover Present? No 

Remarks: (If observed, list morphological adaptations below). 

'Salvinia minima does not have an indicator for Region 6. Adjacent region (Region 2) Indicator status was used. 
Hydrophytlc vegetation criteria has been met. 

--
us Army Corps of Englnoers Atlantic and Gulf Coastal Plain Region -Interim Version 
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SOIL Sampling Point· 1 

Profllo Dosertptlon: (Describe to tho dopth needed to document the Indicator or confirm the absence of Indicators.) 

Depth M~tdx B~HiQX E~f!IYUHi 
Clmill!:tli) C212[ (m21li!l __jL_ ~Q!QC (IDQISt) ____%___ ..IY.PL ~ Textura Betni!J:fs.jj, 

-- -----
-- --~ 

-- -------
-- -------

-------
-- -----
-- -----

1Tvoe: C"'Concentrat!on D=Depletion RM-Reduced Matrix CSaCovered or Coated Sand Grains. 2Location; PL;:Pore Unlng, M=Matrix. 
Hydric Soli Indicators: 8 Potyvalue Below Surface (S8) (LRR S, T, U) 

Indicators for ProblomaUc Hydr1c Solls3
: 

Hlstosol (A1) ~, __ , ... ,... 
Hlstlc Eplpedon (A2) Thin Dart< Surface (S9) (LRR S, T, U) 2 em Muck (A10) (LRR S) 
Black Hisllc (A3) 8 Loamy Mucky Mineral (F1) (LRR OJ Reduced Vertic (F18) (outotde MLRA 160A,BJ 
Hydr09en Sulfide (A4) O Loamy Gleyed Matrlx (F2) Piedmont Floodplain Solis (F19) (LRR P, $, T) 
Stratified Layers (AS) O Depleted Matrix (F3) Anomalous Bright Loamy Soils (F20} 
Org'anic Bodies (A6) (LRR P, T, U) Redox Dark Surface (F6) (MLRA 1638) 
6 em Mucky Mineral (A7) (LRR P, T, U) 8 Depleted Dart< Surface (f7) ~ Red Parent Material (TF2) 
Muck Presence (A8) (LRR U) Redox Depressions (F8) Very Shallow Dart< Surface (TF12) (LRR T, U) 
1 em Muck (A9) (LRR P, T) Marl (F10) (LRR U) Olher (Explain In Remarks) 
Depleted Below Dart< Surface (A11) 0 Depleted Ochrtc (F11) (MLRA 161) 
Thick Dart< Surface (A12) 0 Iron-Manganese Masses (F12) (LRRO, P, T) 3lndlcators of hydrophytlc vegetation and 
COast Pralrle Redox (A16) (MLRA 160A) 8 Umbrlc Surface (F13) (LRR P, T, UJ wetland hydrology must be present, 
Sandy Mucky Mineral (S1) (LRR 0, S) O Delta Ochrlc (f17) (MLRA 161) unless disturbed or problematic. 
Sandy Gieyed Matrix (S4) O Reduced Vertic (F18) (MLRA 1fiOA, 1608) 
Sandy Redox (S5) Piedmont Floodplain S.olls (F19) (MLRA 149A) 
Stripped Matrix (S8) 0 Anomalous Brtght Loamy Soils (F20J (MLRA 149A, 1530, 1630) 
Dark Surface (S7) (LRR P, S, T, U) 

RostrlcUve Layer (ff observed}: 

Type: 

Deplh (inches): Hydric SoU Present? Yes 1m No D 
Remarks: 

Per the 1987 Corps of Engineers Wetland Delineation Manual Step 20( c )(2), hydric soils can assumed to 
be present when: (a) all dominant plant species have an indicator status of OBL and/or (b) all dominant 
plant species have an indicator status ofOBL and/or FACW, where at least one dominant species is OBL. 
Tbe Atlantic and Gulf Coastal Plains Regim1al Supplement to the 1987 manual does not preclude the usc 
of this method. 

'--

US Army Corps of Engineers Atlantic and Gulf Coastal Plain Region - Interim Version 
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Complainant's Ex. 35 

Southwest Corner 

Yellow Line: 2006 Delineation boundary (0- J 9279) 
Green Line: Best fit line for 2006 boundary 
Red Line: 22 July 2010 fillli11e. Line curves in because remainder of area was unsafe to traverse. 
Blue Polygon: Estimated area of fill (0.78 acres) 
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Com_Qiainant's Ex. 35 

Turnarow1d 

Yellow Line: 2006 Delineation boundary (D-19279) 
Green Line: Best lit line for 2006 boundary 
Red Line: 22 July 20 I 0 !ill line. Line squares off at the north due to lost GPS satellite signal, 

then resumes. 
Blue Polygon: [ostimatcd area of' fill (0.48 acres) 
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Com()lainant's Ex. 35 



Yellpw Line: 2006 Delineation bo1.:mdary (D-19279) 
Green Line: Best fit line for 20()6 boundary 
Red)Line: Ll;nintentionally recorded data 
Bluti Polygons: Estimated areas offill 

Area l: 0.02 acre. 
Area2: 0.01 acre 
Are.a.3: 0.()3 11cre 
Area 4: 0.02 acre 
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Compliance Section 

Complainant's Ex. 36 

DEPARTMENT OF THE ARMY 
GALVESTON DISTRICT, CORPS OF ENGINEERS 

P. 0. BOX 1229 
GALVESTON TX 77553·1229 

August 3, 2010 

SUBJECT: SWG-2007-01461; Cease and Desist Order, Unauthorized Discharge of Fill 
Material, Wetlands Adjacent to the Neches River, Orange County, Texas 

Henry R. Stevenson, Jr. 
Parkwood Land Company 
2085 Galway Drive 
Vidor, Texas 77662-2951 

Dear Mr. Stevenson: 

This concerns our investigation into the unauthorized discharge of fill material into 
wetlands adjacent to the Neches River. The site is located northeast of the Interstate Higbway 10 
and Neches River intersection, near Rose City, Orange County, Texas. 

The Corps of Engineers has the authority to regulate certain work under provisions of 
Section 404 of the Clean Water Act (Section 404). Section 404 regulates the discharge of fill 
material into waters of the United States, including navigable waters. Based on our September 3, 
2009 and July 22, 20 I 0 site visits, we determined that fill material was discharged into 
approximately 1.25 acres of wetlands adjacent to the Neches River subject to Section 404. The 
work was performed without a Department of the Army penn it and is in violation of Section 404 
oft~e Clean Water Act. Therefore, I issue this cease and desist order to halt any further 
unauthorized activity in waters of the United States. 

If further unauthorized work is performed after the receipt of this order, we must seek 
immediate legal action to halt such activities. You are requested to submit a letter of comments 
explaining why the work was performed without a valid DA permit. Further, please include the 
names, addresses, and telephone numbers of any/all environmental consultants and construction 
contractors performing work on the project. You may include any other information relating to 
this activity that you wish to furnish us. 

lf we do not receive a written response from you within 30 days after the receipt of this 
letter, we will proceed with appropriate action for resolution of the legal issues based on the 
information in our files. These options could include an order to restore the site, a referral to the 
Environmental Protection Agency for assessment of an administrative penalty, or a referral of the 
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Complainant's Ex. 36 

-2-

~'"""<·' .• ., 'II i ,. 
SIHVERS/cp/3~91 
CESWG-PE-RC 

case to the Department of Justice. If you have any questions, please reference case number 
SWG-2007-01461 and contact Ms. Kristin Shivers at the letterhead address or by calling ,, )

1 409-766-3991. \;<\:. 

Copy fum ish: 

Mr . .lim Herrington 
USEPA, Region VI (6WQ-EM) 
1445 Ross Avenue, Suite 1200 
Dallas, Texas 75202-2733 

Mr. Jeff Pinsky 
CESWG-PE-RE 

DAVIDSON 
I'E·RC 

Sincerely, 

Kenny Jaynes 
Chief, Compliance Section 
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I~Mim!Hk 

How 

::g ~;;;rr;;-~-......... Henry R. Stevenson, Jr. 

~"- miiioCi<iiCN;;.;·----· Parkwood Land Company 
mPOfkwNo. G 
cic;;,·.;;;,;•;:t1;q- .. 2085 alway Drive 

!!·I· ~·BRB. Vidor, Texas 77662-2951 

. J 
• • • • COMPLETE THIS SECTION ON DEUVERY ' ' ',' ; 

• Comph~te Items 1, 2, and 3. Also complete 
Item 4 ff Restrtcted Delivery Is desired. 

• Print your name and address on the reverse 
so that w& can return the card to you. 

• Attach this card to the back of the mallplece, 
·or on the front If space permits. 

·---
1. Artlclo Addressed to: 

;.: 

!, Henry R. Stevenson, Jr. 
f Parkwood Land Company 
: 2085 Galway Drive 

Vidor, Texas 77662-2951 

D. Is delivery address differerl~ from Item 1? 
If YES, enter deUvmy oddre~s belOW: 

l . 
\·· 

\c) ... 

3. Ice Type 

·.<:,. 
)')9V 

.!.:.; 

Certified Mall 0 Express Mall 
0 Registered D Retum Reoelpt for Merchandise 
0 Insured Mall 0 C.O.D. 

4. Roolflcted Dellvety1 (Extra Foo} 0 Yes 
--------------------------~~~----~--~-----~--2. Article NumOOr 

7005 1820 0006 5877 DODO ('ThJ.nsfer from lff1Nioa Iebel) 

PS Form 3811, February 2004 DomestiC Aatum Receipt 10259!){12-M-15<10 
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Compliance Section 

Complainant's Ex. 37 

DEPARTMENT OF THE ARMY 
GALVESTON DISTRICT, CORPS OF ENGINEERS 

P. 0. BOX 1229 
GALVESTON TX 77553·1229 

August 23, 2010 

SUBJECT: SWG-2007-01461; Unauthorized Discharge of Fill Material, Wetlands Adjacent to 
the Neches River, Orange County, Texas 

Henry R. Stevenson, Jr. 
Parkwood Land Company 
2085 Galway Drive 
Vidor, Texas 77662-2951 

Dear Mr. Stevenson: 

This concerns our investigation into the unauthorized discharge of fill material into 
wetlands adjacent to the Neches River. The site is located northeast of the Interstate Highway I 0 
and Neches River intersection, near Rose City, Orange County, Texas. 

On August 13, 2010, you requested copies of maps outlining areas of unauthorized 
discharge that we identified during our July 22, 2010 site visit. Enclosed are copies of those 
maps. 

If you have any questions, please reference case number SWG-2007-01461 and contact 
me at the letterhead address or by calling 409-766-3991. 

Enclosures 

Sincerely, 

Kristin Shivers 
Regulatory Specialist 

~:( 'b/ '}_,3,10 
SIIIVERS/cp!O-&ll+ 3Gc. 1 
CESWO-PE-RC 1 1 
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Complainant's Ex. 37 

Southwest Corner 

Yellow Line: 2006 Delineation boundary (D-19279) 
Green Line: Best fit line for 2006 boundary 
Red Line: 22 July 2010 fill line. Line curves in because remainder of area was unsafe to traverse. 
Blue Polygon: Estimated area of fill (0.78 acres) 



Complainant's Ex. 37 

Yellow Line: 2006 Delineation ooumo:~ry 
Green Line: Best fit line for 2006 boundary 

Turnaround 

Red Line: 22 July 20 I 0 fill line. Line squares off at the north due to lost GPS satellite signal, 
then resumes. 

Blue Polygon: Estimated area of fill (0.48 acres) 
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Date: September l, 2010 

To: Mr. Kenny Jaynes 
Dept. of the Army 
Galveston District 
Corps of Engineers 
P.O. Box 1229 

Complainant's Ex. 37 

Galveston, Texas 77553-1229 

Re: Parkwood Land Company 

Dear Mr. Jaynes: 

SEP 0 'I 201!1 

I received your letter of August 3, 2010, alleging unauthorized discharge of fill material 
into wetlands aqjacent to the Neches River (SWG 2007-0146). Parkwood Land 
Company states any work done at this site, including fill construction are authorized by a 
letter and plans dated April 17, 2007, authorized by David Hoth and signed by Bruce H. 
Bennett, Leader, North Evaluation Unit. The letter was sent to James G. White, GTI 
Environmental, Inc. and was forwarded to Parkwood Land Company. It is evident that 
the Corps. and J>arkwood Land Company have a discrepancy about the interpretation of 
this letter and the plans that were attached. Parkwood is honoring the 'cease and desist 
order'. GTI is no longer in business. At this time, I have no environmental consultants 
working for Parkwood. I have, over the last four years, spoken with Jimmy White at 
times. Parkwood Land Company would be open to a meeting concerning this issue as 
soon as possible. 

Please give me a call at your earliest convenience so we can set up an appointment. I can 
be reached at 1-409-781-3422. Thanks for your assistance on this matter. 

Regards, 

:) lf/"Y\/\A/1 R. ~0""'11""'-'"¥\ f 
H-;nry R. Sfevenson, Jr., Owner 
Parkwood Land Company 
2085 Galway 
Vidor, Texas 77662 
E-mail: 

P.S. PLEASE SEND ME AN E-MAIL CONFIRMING THAT YOU RECEIVED 
THIS LETTER. 1 uckys teve 1!SO •l@aol. com 
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o.,o·,u· 
~· . - . ' 

Commander ·llE . ' 

··· ·RM 

Smali>:BuSlness Q.fc • SB 

To: 

From: }{t_v I jv 

Date: I~ 
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,. -~ 

flt;\;(16Wl&XG.\$1NG 

! ' . :' .. 

1 Ci\a:r!Nal>te' t~· .«CGW~fcl~tl!f~~-t6N· Chtlrgeable to _"()thtA'·· 
"'"""'t....-;after•i!e;l~~\<\9f~·il<JU<&. 

2 Chall~J~bte\to·~·CQ·mroe,reta.l~>r~~.stm- ctN~. 
3 Noti:ohar~o:M:>Io·;tl1:'~":Y·ifee•®t~gRf.V.; 
4 Chargea6te-to ··eo:mm~ro18P'.'.\~A.~g1ltttit~·,to .. "other" eJtec 

de<I0Ctl0n· O'.f t,f.\e·.eqv{'it'3let'it:-Of :2;(-fiOUC:S~'.(.{E,X!ln\P(e: d~'duct 
$68~00-,profesSl6flbi'-OI.tt:,l 

(31 CQST 

X $20.00. 

a. TOTI>k.®lihUS'l't,:lll&•AEES 

b. TOT.AbRR@!!JllS$1NG ·f1!ES 

o. TOT.I<~-CW'IR<liOO. 

d. FfiES ·WAI~01f!!1f)Ul(:SD •(X. one) 
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Complainant's Ex. 37 

ORANGE COUNTY HEALTH AND CODE COMPLIANCE DEPARTMENT 

September 9, 201 0 

Mr. Kevin Kelly 
· tJ:S. Ariny'Corps of'Erigineers 

P.O. Box 1229 
'' .... - . .. . ·-· -·· . 

Galveston, Texas 77553 

RE: Freedom of Information Act (FOIA) 

Mr. Kelly,. 

Orange County would like to exercise its right to request a copy of a Cease 
and 'Desist Order. 

This is a case the Corps has against Mr. Sony Stevenson. 

The location Of the site is in Orange County and located on the North side of 
I-H 10 at the foot of the Neches River Bridge. 

Would you please mail a copy of this Order to the address loc,ated at the 
bottom of tlils page afyour' eailiesfconvenience .... - - -·- -- -------~ .· . 

If you have any questions about the request p-lease feel free to call me . 

. a L. 
Floodplain Administrator for 
Orange County 

. 10984-D BOX 3 FM 1442, Orange, Texas, 77630 Phone 409-745-1410 Fax 409-745-1523 

E'.Qge 7 of 8 
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Complainant's Ex. 37 

CESWG-PE-RC 28 September 20 I 0 

MEMORANDUM FOR FILE 

SUBJECT: File Number SWG-2007-0146I 

On I 7 September 20 I 0 at 0905 hours, a phone call was received from Mr. Stevenson requesting 
to fill out an application to fill ten acres of wetlands within the levee. Mr. Stevenson was 
infonned that the matter would be discussed with Mr. Kenny Jaynes and Mr. John Davidson to 
detcnnine the best course of action. 

On 28 September 20 I 0 at I 0 I 0 hours, Ms. Shivers retumed Mr. Stevenson's phone call and 
requested that he mail a copy of the delineation map outlining exactly where he wished to place 
fill. At this time, Mr. Stevenson stated the he wished to hold off with this inquiry as he needed to 
resolve issues concerning the property with Orange County. 

/L~ 
Kristin Shivers 
Regulatory Specialist 
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Complainant's Ex. 38 

CESWG-PE-RC 26 October 20 10 

MEMORANDUM FOR FILE 

SUBJECT: File Number SWG-2007-01461 

Below is a brief history of this site and file: 

13 OCT 2006: Request for Jurisdictional Determination (JD) received for 79-acre tract 
(SWG-2006-01949 or Dl9144). 

II DEC 2006: Application to repair existing levee on tract received. 
19 JAN 2007: JD letter sent stating 71.2 acres of jurisdictional wetlands were present. 
17 APR 2007: Nationwide Permit 3 (Maintenance) authorization granted for repairs on 

existing levee. 
23 JUL 2007: Request for appeal of JD received. 
9 AUG 2007: Unauthorized Activity (UA) report received alleging tree clearing and dumping 

into the Neches River. 
17 DEC 2007: Administrative Appeal Decision issued determining the request for appeal had no 

· merit. 
22 JUL 2009: UA report received alleging I ,200 loads of concrete dumped into the Neches 

· River. 
3 SEPT 2009: Site visit conducted confirming violations. 
6 JUL 2010: UA report received alleging fill into wetlands to repair levee. 
22 JUL 2010: Site visit conducted confirming additional violations. 
3 AUG 20 I 0: Cease and Desist order issued. 

We have determined that unauthorized discharges have occurred on Mr. Stevenson's property 
resulting in at least two violations of Section 404 of the Clean Water Act (Section 404). 
One violation resulted in the unauthorized discharge of fill material into approximately 0. 78 acre 
of jurisdictional wetlands. Another violation resulted in the unauthorized discharge of fill 
material into approximately 0.48 acre of jurisdictional wetlands. 

Per. the 19 January 1989 Memorandum of Agreement Between the Department of the Army and 
the Environmental Protection Agency Concerning Federal Enforcement for the Section 404 
·Program of the Clean Water Act (1989 Enforcement MOA), the EPA will act as the lead 
enforcement agency when an unpermitted activity involves repeat and/or flagrant violators 
(Section lll.D.I.). This investigation is being referred to the EPA for enforcement. Per the Clean 
Water Act Section 404 Settlement Penalty Policy, "the case development team should evaluate 
the overall culpability of the defendant... The criterion for assessing the violator's experience with 
or knowledge of the Section 404 program is whether the violator knew or should have known of 
the need 'to obtain a Section 404 permit ... " 
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Mr. Stevenson has been aware of the Section 404 permitting process. Based on a review of 
Corps database, since 1991, Mr. Stevenson has obtained 4 Department of the Army permits from 
the Corps of Engineers, been party to 4 confirmed violations of Section 404 from unauthorized 
discharges (excluding the current violations) which resulted in 2 After-The-Fact permits, has had 
3 withdrawn permit applications, and has requested 12 jurisdictional determinations. Please see 
the attached list for further details of these actions. 

As a result of this investigation and per the 1989 Enforcement MOA, this case is being referred 
to the EPA for enforcement action involving a repeat and/or flagrant violator. 

£t::i!~ 
Regulatory Specialist 




