UNITED STATES
ENVIRONMENAL PROTECTION AGENCY

REGION 4
ATLANTA. GEORGIA r
Lo
IN THE MATTER OF: ) o
) . [
) CIVIL COMPLAINT oo
) and -
American Consumer Froducts 3 NOTICE OF OPPORTUNITY.
}  FOR HEARING &
)
3 Docket No, FIFRA-04-2009-3023
)
Respondent. )
3
. CIVH. COMPLAINT
Jurisdiction

This is 2 civil administrative compiaint issued under the authority of Section 12 of the
Federal, Insecticide, Fungicide and Rodenticide Act, (hereinafier “FIFRA™).

This Complaint serves as notice that the United States Envirenmental Protection
Agency (hereinafter “EPA”) has reason to believe that Respondent has violated
Section 12 of FIFRA, 7 U.S.C. § 136;.

The Georgia Secretary of State and the Blinois Secrctary of State corporation database
dated Janwary 28, 2009, indicates that the Respondent, American Consumer Products,
operates a8 3 Georgia Corporation, located at | American Consumer Way, Columbus,
GA 31907 and as an Tlinots Corporation, located at American Consemer Products of

Nlinois, 1301 West 22 Street, Oakbrook, 1L 80523,



14

The Complaisan, the Director of the Air, Pesticides and Toxics Management Division,
Envirenmenial Protection Agency Region 4, is authorized by the EPA Admunistrator
and the EPA Region 4 Regional Administrator for to issue & complaint on behalf of the
Agency w persons alleged to be in violation of Section 12 of FIFRA, 7 US.C. § 1364
Statement of Iacts

Respondent is both 8 Georgia and Hlinois Corporation, as indicated by the Georgia
Secrewry of State and the [Hiinois Secretary of State, doing business at all relevant times
in Georgia,

On or abeut October 3, 2007, an inspector with the North Carolina Department of
Agriculiure and Consumer Services, NCDACS, duly authorized by EPA, conducted an
inspection at Maxway # 1482 located at 2400 Memorial Drive, Greenville, NC 27834,
At the time of the Inspection, the inspector observed six 32.5 fluid cunce containers of
“Anti-Bacterial Tormula 24-7 All Purpose Lemon Scent Cleaner,” being displayed for
sale on shelves located at Mazway #1482,

The inspector obained evidence consisting of pholographs documenting six containers
and shipping records documenting 12 units were shipped to Maxway # 1482 by Variety
Wholesalers, 1nc., Jocated at 218 Garnett 5t., Henderson, NC 27536,

On or about November 11, 2007, NCDACS, duly authorized by EPA, comnducted an
inspection at Variety Whoiesalers, Ine.

At the thine of the inspection, the inspector phtained evidence consisting of shipping
records documenting 4 pallets of “Anti-Bacterial Formula 24-7 All Purpose Lemon
Scent Cleaner,” shipped for Variety Whelesalers, Inc,, by the Respondent on at least

S DOCasion.

[
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15.

16.
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18.

At the time of both inspections, Respondent produced “Anti-Baclerial Formula 24-7 All
Purpose Lommon Scent Cleaner.”
At the time of the inspection, Respondent distributed ¥ Anti-Bacterta| Formula 24-7 All
Purpose (Cleaner,”
Respondent is a “person” as defined by Section 2{s) of FIFRA, 7 U.S.C. § 136(s), and
as such is subject to FIFRA and the regulations promulgated thercunder.
At the time of the inspection, Respondent was a “producer” as defined by Section 2(w)
of FIFRA, 7 US.C. § 136(w), and A0 CF R. § 1675 and 40 C FR. § 169.1.
At the time of the mspoctions, Respondent was “distributing or selling unregistered
pesticides as defined by Section 2{gg} of FIFRA, 7 U.S.C. § 136{gg),
Allesed Vipiations

COUNT |
Complainant incorporates the provisions described in paragraphs | through 14 by
reference.
According to Section 12(2)(1)(A) of FIFRA, 7 U.S.C. § 136(a)X1)(A), it s unlawlu 10
1 distribute or offer for sale any pesticide that 15 not registered under Section 3 of
FIFRA, unless otherwise authorized by EPA,
Respondent distributed, sold and offercd Tor sale the "Anti-Bacterial Foronila 24-7 Al
Purpose Lemon Scent Cleaner.” Therefore, Respondent violated Section 12{a)}{1¥A) of
FIFRA, 7 US.C. & 136)(aX | MA), by distribuling, selling and offering for sale an
umegistered pesticide on al least ope occasion.

Proposed Penalty




14.

28,

21,

Section 14 of FIFRA, 7 ULS.C. § 136/, in conjunction with the Debt Coliection
Improvement Actof 1996, 31 U.S.C. § 3701, and the regulations promulgated at

40 C F.R. Part 19 authorizes the issnance of this Complamt for the assessment ol a
civil penalty. EPA proposes to assess a civil penalty agaiast the Respondent for the
violations as set forth in forth in Count 1 in the amount of $6,500, for a total

proposexd civil penalty of $6,500.

Appropriateness of sed Penally

The proposed penalty Bas been derived in accordance with the July 2, 1990,
Enforcement Response Policy {ERP} for the Federal Insecticide, Fungicide and
Rodenticide Act (FIFRA) for the violations cited for 2 Category ] Respondent and in
accordance with the Debt Collection Improvement Act of 1996, and the subsequent
Civil Monetary Inflation Adjustment Rule, $1 Fed, Reg. 69,360 {December 31, 1596),
which provide for a 10% increase in the stalutory maxinum for vielations of federal
statutes after lanvary 31, 1997, and a subseguent increase of 10% for violations
ccevrriig after March 13, 2004, 69 Fed. Rep. 7121 (February 13, 2004 and hefore
January 12, 2009),

Respandent was placed in "Category I (total business revenue over $1,000,000 per
year) pursuant o the Penalty Policy. H this categorization is incorrecy, the proposed
penaity will be adjusted upon submittal of refisble finuncial information indicating that
another catepory Is appropria.,

Complainant will consider Respondent’s iinancial condition in mitigating the proposed
penalty, insofar as is necessary to permif Respondent to continue in business, In oeder

to have i1s financial condition counsidered, Respondent must submit certified financial



23,

24,

28,

information, 1o include hut may not be fimited 1o, the last three vears of corporate tax
retums.

I NOTICE QF QPPORTUNITY FOR HEARING
Answer and Request for Hesring
The “Consolidated Rules of Practice Governing the Administeative Assessment of Civil
Penalties and the Revocation or Suspension of Permits, s amended,” 40 CF.R. Part 22
{Consolidated Rules) gover the procedures of the hearing. A copy of the Consolidated
Rules agcompanies this Complaint. Under these rules, you have the right to request a
formal hearing to contest any material fact set forth in this Complaint and/or to contest
the appropriateness of propossd penalty,

You must file a written Answer within 30 days of vour receint of this Complaint (unless

a Consent Avreement and Final Order resolving this matter is filed withiu the 30 days)

o avoid being found in defanlt. Detault constitutes an admission by you of all facts

alleged in the Complaint, waives vour right to a hearine, and results in having the

above-cited penalty assessed without further procegdings.

Your Answer must clearly and directly admit, deny. or explain each of the factual
allegations contained in this Complaint with regard to which you have knowledge, If
you have no knowledge ol a panticular fact and so state, the allegation is considered
deniext, Failure to admit, deny, or explain any maierial factval aliegation contained In
the complaint constitutes an admission of allegation. Your Answer must also briefly
state all facts and circumstances, if any, which constitute grounds for a defense and
specifically request an administrative hearing (i desired). It you deny any material fact

of raise any affirmative defense, you will be considered to have requested a hearing.
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Your written Answer 1 the Complaint should be sent to:

Regional Hearing Clerk

US. EPA, Region 4

61 Forsyth Street, SW
Allanty, Georgia 30303-8960
Telephone: (4043 362-9511.

A copy of the Answer should also be sent to

Jennifer M. Lewis Metba Table

Attormey Case Development Officer

U.S EPA, Region 4 US.EPA, Region 4

Office of Environmental Accountability Pesticides & Toxic Substances Branch
61 Forsyth Street, SW &1 Forsyth Sueet, SW

Atlanta, Georgia 30303-8960 Atlanta, Georgia 30303-8960,

Informal Seitlement Conference

Whether or 1ol you request a hearing, vou may confer informally with Iennifer Lewis
at (404) 56249318 or Melba Table at (404) 562-9086 to discuss the facts of this case,
the ameunt of the proposed penalty, or the possibility of 4 settlement. An informal
setiternent conference does not, however, affect your obligation (o file a written Answer
1o the Complaint.

EPA has the authonty to modify the amount of the proposed penalty, where
appropriate, to reflect any settiement reached with yon in an informal settlement
confercnce. The terms of such an agreement would be embodied in a Consent
Agreement and Final Order (CAFO) A CAFO signed by EPA and the Respondent
would be binding as to all terms and conditions specified theretn upon signature by the
EPA Regional Administrator,

Please be advised that after the Complaint is issued, pursuant to Section 22.8 of the

{Consolidated Rulcs, any ex parte discussion of the merits of any action with the



30.

The check shall veference on its face the Docket Number (FIFRA -84*2{}99-023),

#/2//0%

Administrator, Regional Administrater, Judicial Officer, Regional Judicial Officer,
Presiding Officer, or any person likely 10 advise these officials in the decision of the
case is prohibited. Ex Purte discussion as used herein means cormmunicatmg 1o any of
the above officials by one party to a proceeding without notice to and in the abscnce of
the other party.

Payment of Penalty

I Respondent chooses not to comest any of the allegations set forth in this Complaint
by filing s written Answer withits 30 days of reccipt of the Complaint, an authorized
official should sign and submit an Affidavit of Compliance (in lieu of an Answer} that
the violations have been vorrested and pay the proposed penalty via cashier™s or
vertified check. The Affidavit of Compliance should be sent to the Regional Hearing
Clerk, EPA, Region 4, 61 Forsyvih Street, Atlants, Georgla 30303-8960. The check
tnust be payable w0 the “Treasurer, United States of America” and sent to the following
hanking address:

U.S. Environmental Protection Agency

Fines and Penalties

Cincinnati Finance Center
PO Box 970077
2t Louis, MO 63109790040,

Date

AfY, Pesticides, and Toxics
Managemen Division

U.S. EPA, Region 4

61 Forsyth Stoeer, SW

Atlanta, Georgia 30303-8960
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CERTIFICATE QF SERVICE

I hereby certify that I have this day served to the Region 4, Regional Hearing
Clerk she original and one copy of the foregoing Complaint and Notice of Opportunity

for Hearing, In the Matter of: American Consumer Products, FIFRA-04-2009.3023, |

also certify that 1 have served a true and correct copy of samc on the parties listed below

i the manner indicated.

Melba Table {Via EPA’s internal mail)
Air, Pesticides, and Toxics
Managemesnt Division
LS. EPA, Region 4
61 Forsyth St., SW
Atlanta, GA 30303

Jenmifer Lowis {Via EPFA's internal mail)
Offive of Enviroumental Accountability

U.S.EPA, Region 4

61 Forsyth St 8W

Atlanta, GA 30303

Mr, Zahran Robing (Via Certified Mail, Return Receipt
American Consumer Products Requested)

1301 West 22™ 8t

Ouakbrook, 11, 60523,

/‘_;W /’?
Date: X’ f:/; Lt / 4 M%

LS/undl 1. W;imn, alegai Specialist

Officc of Alr, Toxés, and General Law, OEA
.S, BPA Region 4

61 Forsvyth Street, S W,

Atlanta, GA 30303



