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MOTION FOR ORDER OF DEFAULT ON PENAL TIES 

Complainant hereby moves the Presiding Officer, pursuant to 40 C.F.R. §§ 22.16(a) and 

22.17(b ), for an order of default assessing penalties against the Respondent for the violations alleged in 

the Complaint. Specifically, Complainant seeks a penalty against the Respondent in the following 

amounts: 

$49,100 for the violations ofFIFRA § 12(a)(2)(G), 7 U.S.C. § 136j(a)(2)(G), alleged in Counts 

1-55 of the Complaint, and 

$105,560 for the violations of the Clean Air Act and its implementing regulations at 40 C.F.R. 

Part 82 alleged in Counts 56 and 57. 

In brief, the Respondent Edwin Andujar Bermudez (hereinafter referred to as "Respondent or 

Andujar") doing business as Truly Nolen Pest Control de Caguas, conducts a commercial pesticide 

control business from an establishment located in Caguas, Puerto Rico. On March 5 and 7, 2016, 
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Complainant caused to be served, by certified mail, return-receipt requested, upon the Respondent's 

physical and business mailing address a copy of the Complaint, alleging violations ofFIFRA and of the 

CAA. Enclosed with the Complaints were copies of the Consolidated Rules of Practice Governing the 

Administrative Assessment of Civil Penalties and the Revocation/Termination of Suspension of Permits 

("Consolidated Rules"), found at 40 C.F.R. Part 22. To date, the Respondent has not filed an Answer. 

On March 23, 2017, pursuant to 40 C.F.R. § 22.16 and in the manner provided by 40 C.F.R. § 

22.5(b)(2), Complainant filed a Motion for Default Judgment for Liability seeking an Order finding the 

Respondent liable for the violations alleged in the Complaint. Complainant sent the Motion for Default 

Judgment for Liability, along with all supporting documentation, by certified mail, return-receipt 

requested, to the Respondent's physical and business mailing address. One green card was personally 

signed by Andujar on April 1, 2017 and the other green card was signed by Ana R. Figueroa on April 1, 

2017. Both signed green cards were returned to EPA. The Respondent never replied to the 

Complainant's Motion for Default for Liability. An Order for Default on Liability ("Order") was then 

issued by this Court on September 14, 2017 with the following findings: 

• that the Complaint was properly served on the Respondents; 

·' 
• that the Respondent failed to answer the Complaint within 30 days; 

• that the Respondent is liable for fifty-five (55) violations of Section 12(a)(2)(G) of 

FIFRA, 7 U.S.C. § 136j(a)(2)(G), use of a pesticide in a manner inconsistent with its 

labeling, as set out in Counts 1 through 55 of the Complaint; and 

• that the Respondent is liable for two violations of the Clean Air Act and its implementing 

regulations at 40 C.F.R. Part 82, namely the failure to report and to keep records of 

required information regarding the purchase and use of methyl bromide, as set out in 

Counts 56 and 57 in the Complaint. 
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The Order further stated that "there is an expectation that a Motion for Default Judgment on 

Liability and Order granting same contemplates a second Motion for Penalty." Accordingly, 

Complainant respectfully submits the Motion for an Order of Default On Penalty, including a 

Memorandum in Support of Complainant's Motion and Exhibits thereto; Declarations of Audrey Moore, 

Pesticide Team Leader, Pesticides and Toxic Substances Branch, EPA, Region 2, and Natalie Topinka, 

an Environmental Scientist in the Air Enforcement and Compliance Assurance Branch, EPA Region 5; 

and a proposed Order of Default on Penalties. 

Any response by the Respondent to Complainant's present motion must be filed within fifteen 

(15) days after service of such motion, in accordance with 40 CFR § 22.16(b) (Response to Motions). A 

failure to respond by any party within the designated period constitutes a waiver of any objection to the 

motion. 

Date March 14, 2019 
New York, NY 

I 

Assis 
Waste To ic Su stances Branch 
U.S. En ro n 1 Protection Agency, Region 2 
290 Broadway, 16th Floor 
New York, NY 10007-1866 
(212) 637-3205 (phone) 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the Motion for Order of Default on Penalties, dated March 14, 2019, 
along with the following supporting papers (Memorandum in Support, Exhibits including two 
Declarations, and Proposed Order), were sent this day in the following manner to the addresses listed 
below: 

Original and Copy Hand-Carried to the Regional Hearing Clerk 

Karen Maples 
U.S. Environmental Protection Agency, Region 2 
290 Broadway, 16th Floor 
New York, NY 10007-1866 

Copy Hand-Carried to the EPA Region 2 Regional Judicial Officer 

Helen Ferrara 
U.S. Environmentai Protection Agency, Region 2 
290 Broadway, 16th Floor 
New York, NY 10007-1866 

Copy by Certified Mail/Return Receipt Requested and Regular Mail to: 

Peter Diaz Santiago, Esq. 
PMB No. 301, P.O. Box 194000 
220 Manuel Domenech 
San Juan, Puerto Rico 00919 

Peter Diaz Santiago, Esq 
PMB No. 301, P.O. Box 194000 
San Juan, Puerto Rico 00919-4000 
Oficinapeterdiaz@gmail.com 
pdiazfederalcases@gmail.com 

In addition, I certify that a PDF version of the foregoing Complainant's Motion for Default Judgment 
for Penalty, along with Memorandum in Support, Exhibits including two Declarations, and a Proposed 
Order, were electronically sent to the following email address: 
F errara.helen@epa.gov 

, 
""-.... a 

_. 
Dated: March 14, 2019 
New York, New York L_!_'--- 0 "" . .,,,, 

Yolanda Majette 
Office of Regional Counsel 
Waste & Toxic Substances Branch Secretary 
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Complainant, by and through the United States Environmental Protection Agency 

("EPA" or "Complainant"), Region 2, Office of Regional Counsel, submits this Memorandum in 

support of its Motion, brought pursuant to 40 C.F .R. § § 22.16 and 22.17, for an Order of Default 

on Penalties against the Respondent Edwin Andujar Bermudez (hereinafter referred to as 

"Respondent or Andujar") doing business as Truly Nolen Pest Control de Caguas for violations 

of Section 12(a)(2)(G) of the Federal Insecticide, Fungicide and Rodenticide Act ("FIFRA"), 7 

U.S.C. § 136j(a)(2)(G), and the Clean Air Act ("CAA'') requirements set forth at 40 C.F.R. §§ 

82.13(z)(l) & (2) committed at various locations in Puerto Rico. 

I. AUTHORITY FOR GRANTING THE EPA MOTION FOR ORDER 
OF DEFAULT ON PENALTIES 

Pursuant to 40 C.F.R. § 22. l 7(a), if a respondent fails to file an Answer(s), in accordance 

with the 30-day period set forth in 40 C.F.R. § 22.15(a), to the Complaint, the respondent may be 

found in default upon motion. "Default by respondent constitutes, for purposes of the pending 

proceeding only, an admission of all facts alleged in the Complaint and a waiver ofrespondent's 

rightto contest such factual allegations." 40 C.F.R. § 22.17(a). Forty C.F.R. § 22.17(b) further 

dictates that "A motion for default may seek resolution of all or part of the proceeding. Where 

the motion requests the assessment of a penalty. . . against a defaulting party, the movant must 

specify the penalty ... and state the legal and factual grounds for the reliefrequested." Finally, 

pursuant to 40 C.F.R. § 22. l 7(c): 

When the Presiding Officer finds that default has occurred, he/she shall issue a default 
order against the defaulting party as to any or all parts of the proceeding unless the record 
shows good cause why a default order should not be issued. If the order resolves all 
outstanding issues and claims in the proceeding, it shall constitute the initial decision 
under these Consolidated Rules of Practice. The relief proposed in the complaint or the 
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motion for default shall be ordered unless the requested relief is clearly inconsistent with 
the record of the proceeding or the Act. 

In the present case, this Court issued an Order of Default on Liability ("Order") on 

September 14, 2017. See Exhibit 4, and Background, below. Accordingly, EPA now seeks an 

Order for Default on Penalty against the Respondent broken down as follows ( and as further 

described in the respective penalty calculation worksheets (Exhibits 5 & 6), and in Sections III. 

A. 1. and 2., below): 

1) $49,100 against Andujar for the FIFRA violations alleged in counts 1 to 55. See 

Exhibit 5 (FIFRA Penalty Calculation Worksheet); and 

2) $105,560 against Andujar for the CAA violations alleged in counts 56 and 57. See 

Exhibit 6 (CAA Penalty Calculation Worksheet). 

This motion is based on, and supported by, the following: a.) the Complaint (Exhibit 1, 

supra); b) Motion for an Order of Default On Penalty, including a Memorandum in Support of 

Complainant's Motion and Exhibits thereto b) the attached Declarations of Audrey Moore 

(Exhibit 9) and Natalie Topinka (Exhibit 10) c) Penalty Computation Worksheets for FIFRA 

violations for Counts 1-55, attached hereto as Exhibit 5; c) Penalty Computation Worksheet for 

CAA for Counts 56 and 57, attached hereto as Exhibit 6. Together, these documents establish a 

sound justification for imposing the penalty sought in the Motion for the violations in the 

Complaint. 

II. FACTUAL BACKGROUND 

Respondent' business activities include pest control services, specifically the use of 

restricted use pesticides ("RUPs") for compensation. RUPs applied by Respondent in 2013, 

2014, and 2015, included Meth-O-Gas Q, EPA Reg. No. 5785-41 ("Meth-Q"), which contains 
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100% methyl bromide as its active ingredient. Under FIFRA, the Respondent is a commercial 

applicator of pesticides. Andujar is a certified applicator of pesticides and he personally applied 

MethQ in manner inconsistent with its labeling. 

On April 15 and May 14, 2015, duly authorized inspectors from EPA and the Puerto Rico 

Department of Agriculture (PRDA) conducted inspections of the Truly Nolen Pest Control de 

Caguas facility located at Urb. Miraflores, Block 16-15, Calle 29, Bayamon, Puerto Rico ("TN 

Inspections"), and collected records and statements regarding Respondent's applications and 

purchases of MethQ for the period from September 2013 through the dates of the inspections .. In 

addition, on various dates in 2015, duly authorized inspectors from EPA and PRDA conducted 

inspections ofM & P Pest Control, Inc. ("M & P"), located at 1332 Ave. Jesus T. Pinero, San 

Juan, Puerto Rico ("M & P Inspections'). Truly Nolen had purchased MethQ from M & P. 

During the M & P inspections, EPA collected records and statements concerning Andujar's 

purchases ofMethQ during the period September 13, 2013 through February 26, 2015. In 

addition, M & P provided a response, dated July 17, 2015, to EPA's May 26, 2015 Information 

Request Letter ("IRL'') concerning its sales and distributions of MethQ and lack of compliance 

with the applicable CAA reporting and recordkeeping requirements. 

Based on the TN Inspections and M & P inspections, the M & P response to EPA' s IRL, 

and as further explained below, EPA determined that Respondent did not comply with FIFRA in 

that it used MethQ in a manner inconsistent with its labeling and did not comply with the CAA 

reporting and recordkeeping requirements for methyl bromide, an ozone depleting substance. 

On March 1, 2016, the Complainant commenced a civil administrative enforcement 

action against Andujar with the issuance of an administrative Complaint pursuant to Section 

14(a) ofFIFRA, 7 U.S.C. § 136/(a), and Section 113(d) of the CAA, 42 U.S.C. 
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§ 7413(d), and the EPA Consolidated Rules of Practice Governing the Administrative 

Assessment and Revocation or Suspension of Permits ("Consolidated Rules" or "CROP"), 40 

C.F.R. Part 22. See Exhibit 1 (Complaint). 

The Complaint alleged 55 violations ofFIFRA requirements. Pursuant to Section 3 of 

FIFRA, 7 U.S.C. § 136a, the EPA-registered label for MethQ sets forth specific instructions 

regarding use of the pesticide, including how and where the product is to be applied. See Exhibit 

1 (Paragraph 54). Section 12(a)(2)(G) of FIFRA, 7 U.S.C. § 136j(a)(2)(G), states that it shall be 

unlawful for any person to use any registered pesticide in a manner inconsistent with its labeling. 

In the course of fifteen applications ofMethQ, Andujar committed 55 separate violations of 

FIFRA § 12(a)(2)(G), specifically consisting of: a) 10 applications to a site not specified in the 

MethQ labeling. See Exhibit 1 (Paragraphs 58, 60-62 & 67); b) 15 applications not supervised 

by a regulatory agent as required by the MethQ labeling. See Exhibit 1 (Paragraphs 58, 63 & 67); 

c) 15 application applications without the personal protective equipment required by the MethQ 

Labeling. See Exhibit 1 (Paragraphs 58, 64 & 67); and d) 15 applications without a direct 

detection device required by the MethQ Labeling. See Exhibit 1 (Paragraphs 58, 65 and 67). 

Each instance of the Respondent's failure to comply with a specific requirement of the MethQ 

label constitutes a separate use of a registered pesticide in a manner inconsistent with its labeling 

in violation of FIFRA Section 12(a)(2)(G), 7 U.S.C. § 136j(a)(2)(G), for which a penalty may be 

assessed against the Respondent. See Exhibit 4 (Order of Default on Liability, Conclusions of 

Law (Paragraphs 2 & 3). 

Additionally, the Complaint cited the following CAA requirements which had been 

violated by Andujar: 
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1) Forty C.F.R. § 82.13(z)(l). Every applicator of methyl bromide produced or imported 

solely for quarantine and/or preshipment ("QPS") applications must maintain, for 

three years, for every application, a document from the commodity owner, shipper or 

their agent, requesting the use of methyl bromide for QPS applications and citing the 

regulatory requirement that justifys its use. 

2) Forty C.F.R. § 82.13(z)(2). Every applicator that purchases methyl bromide that was 

produced or imported solely for quarantine and/or preshipment ("QPS") applications 

shall provide to the distributors from whom it purchased, prior to shipment, a 

certification that the methyl bromide will be used only for QPS applications. 

Andujar failed to collect and maintain the required QPS document for 15 applications. 

See Exhibit 1 (Paragraphs 70-75). Andujar's failure to comply with the recordkeeping 

requirements of 40 C.F.R. § 82.13(z)(l) for the period September 13, 2013 to February 26, 2015 

constitutes a violation of the CAA, for which a civil penalty may be assessed under Section 

113(d)(l)(B), 42 U.S.C. § 7413(d)(l)(B). See Exhibit 4, Conclusions of Law (Paragraph 4 & 5). 

Andujar also purchased the methyl bromide from a distributor without providing, prior to 

shipment, a certification that the methyl bromide purchased would be used only for QPS 

applications. See Exhibit 1 (Paragraphs 77-81). Andujar's failure to comply with the reporting 

requirements of 40 C.F.R. § 82.13(z)(2) for the period May 27, 2013 to September 9, 2014 

constitutes a violation of the CAA, for which a civil penalty may be assessed under Section 

113(d)(l)(B), 42 U.S.C. § 7413(d)(l)(B). See Exhibit 4, Conclusions of Law (Paragraph 7). 

The Complaint proposed the statutory maximum penalty under FIFRA and CAA for the 

violations identified in counts 1 through 57 in the Complaint. See Exhibit 1 (Page 12). However, 

the Motion for Order of Default on Penalties and this Memorandum seek a lower penalty in 
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accordance with applicable EPA Enforcement Response policies discussed in Section III. A. 1 

and 2, below. 

The Complaint stated that, pursuant to the CROP, failure to timely file an answer could 

constitute a binding admission of all allegations in the complaint and could result in the issuance 

of a default order requiring payment of a civil penalty without further proceedings 30 days after 

the default order becomes final under 40 CFR § 22.27(c). See Exhibit 1 (Paragraph C. on Page 

18). Forty C.F.R. § 22.15(d) states that failure to admit, deny or explain any material allegation 

of fact in a complaint is deemed to be an admission of the allegation. To date, the Respondent 

has failed to file an Answer to the Complaint. 

On March 23, 2017, pursuant to 40 C.F.R. §22.16 and in the manner provided by 40 

C.F.R. §22.5(b)(2), Complainant filed a Motion for Default Judgment for Liability, with 

accompanying papers in support (including a Memorandum, Exhibits thereto, and a Declaration 

prepared by Jeannie M. Yu, Assistant Regional Counsel for Complainant (''Yu Declaration")), 

seeking an Order finding Respondent liable for the violations alleged in the Complaint. See 

Exhibit 2 (Complainant's Motion for Default Judgment on Liability and Supporting Documents). 

Pursuant to 40 C.F.R. §22.5(b)(2), service of filed documents other than the complaint must be 

made via one of several methods, such as first-class mail (including certified mail, return receipt 

requested), overnight mail, priority mail or any reliable commercial delivery service. In the 

present case, on March 23, 2017, the Complainant sent the Motion for Default Judgment for 

Liability, along with all supporting documentation, by certified mail, return receipt requested, to 

Andujar's physical and business mailing addresses. One green card was personally signed by 

Andujar on April 1, 2017 and the other green card was signed by Ana R. Figueroa on April 1, 

2017. See Exhibit 3 (Green Cards evidencing receipt by Respondent of Motion for Default 
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Judgment for Liability). Respondent never replied to the Complainant's Motion for Default 

Judgment on Liability. Subsequently, an Order for Default on Liability ("Order") was issued by 

this Court on September 14, 2017. See Exhibit 4. In the Order, this Court found that the 

Complaint was properly served on the Respondent and that the Respondent failed to answer the 

Complaint within 30 days. This Court further found that each of Respondent's failures to comply 

with a specific requirement of the MethQ Label constitutes a separate use of a registered 

pesticide in a manner inconsistent with its labeling in violation ofFIFRA § 12(a)(2)(G), 7 U.S.C. 

§ 136j(a)(2)(G), for which a penalty may be assessed against the Respondent pursuant to FIFRA. 

See Exhibit 4 (Paragraphs 2 & 3, Conclusions of Law section). Specifically, this Court found 

Andujar liable for fifty-five (55) violations of Section 12(a)(2)(G) of FIFRA, 7 U.S.C. § 

136j(a)(2)(G), use of a pesticide in a manner inconsistent with its labeling, as set out in Counts 1 

through 55 of the Complaint, for the time period from September 13, 2013 through February 26, 

2015. The Order also found Andujar liable for two violations of the Clean Air Act and its 

implementing regulations at 40 C.F .R. Part 82, namely the failure to report and to keep records 

of required information regarding the purchase and use of methyl bromide, as set out in Counts 

56 and 57 of the Complaint. The time period for Count 56 is from September 13, 2013 through 

February 26, 2015 and the time period for Count 57 is from May 27, 2013 to September 9, 2014. 

See Exhibit 4, Conclusions of Law (Paragraphs 4-7). 

The Order explicitly states that an order that does not determine remedy along with 

liability is not an initial decision, unless it resolves "all issues and claims in the proceeding." See 

Exhibit 4 (Paragraph 13 of Conclusions of Law). The Order further notes that "there is an 

expectation that a Motion for Default Judgment on Liability and Order granting same 
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contemplates a second Motion for Penalty." ld. 1 Accordingly, EPA now seeks an Order of 

Default which assesses civil penalties against Respondent as further explained in Section 111.A. l. 

& 2, below. 

III. COMPLAINANT IS ENTITLED TO PENAL TIES FOR THE 
VIOLATIONS ASSESSED IN THE COMPLAINT 

A. The Proposed FIFRA and CAA Penalties are Appropriate Under the 
Statutes and the Applicable EPA Enforcement Response Policies 

The CROP, at 40 C.F.R. § 22.l 7(c), provides that when the Administrative Law Judge 

finds that default has occurred, the relief proposed in the complaint shall be ordered unless the 

penalty requested is "clearly inconsistent" with the record of the proceeding or the Act. See In 

the Matter of Pan American Growers Supply, Inc., 2010 EPA ALJ LEXIS 26 (November 30, 

2010). 

Since Andujar is a commercial applicator, the FIFRA civil penalties were determined in 

accordance with Sections 14(a)(l) and (4) ofFIFRA, 7 U.S.C. §§ 136/(a)(l) and (4) and EPA's 

FIFRA Enforcement Response Policy ("ERP"), dated December 2009 (as adjusted for 

1 Accordingly, your Honor set an initial deadline on or before October 30, 2017 for Complainant to file and 
serve a Motion for Penalty, together with supporting documentation which will provide factual grounds for the 
proposed penalty, in accordance with 40 C.F .R. § § 22.5 and 22.16. Id. at page 16. On September 28, 2017, 
Complainant's counsel filed a request for an extension of time to file a Motion for Penalty. By Order dated October 
5, 2017, your Honor granted the motion and extended the deadline to file a Motion for Penalty until April 30, 2018. 
On April 19, 2018, Complainant's counsel filed a second request for extension of time to file a Motion for Penalty. 
By Order dated April 23, 2018, your Honor granted that motion and extended the deadline to file a Motion for 
Penalty until August 28, 2018. On August 9, 2018, Complainant's counsel filed a third request for extension of time 
to file a Motion for Penalty and requested a Scheduling Order. By Order dated August 9, 2018, your Honor granted 
that motion and extended the deadline to file a Motion for Penalty through January 28, 2019. By Order dated 
September 12, 2018, your Honor issued a Scheduling Order directing the Respondent to file financial records in this 
matter. On January 28, 2019, Complainant's counsel filed a fourth request for extension of time to file a Motion for 
Penalty. By Order dated January 29, 2019, your Honor granted that motion and extended the deadline to file a 
Motion for Penalty through March 14, 2019. 

14 



inflation).2 See Exhibit 7 ("FIFRA ERP" or "ERP"). The CAA penalties were determined in 

accordance with Section 113(d) of the CAA and EPA's 1991 CAA Stationary Source Civil 

Penalty Policy ("CAA Penalty Policy"). 3 See Exhibit 8 ("CAA Penalty Policy"). The proposed 

penalty calculations are set forth in the Penalty Calculation Worksheets. See Exhibit 5 for Counts 

1 through 55 and Exhibit 6 for Counts 56 and 57 of the Complaint. An explanation of the 

methodology for EPA' s Calculation of the Penalty under both the FIFRA and CAA statutes in 

this proceeding is explained below. Also, a detailed explanation of the penalty calculations, and a 

description of the different types of violations and/or the serious harm to human health and the 

environment posed by the FIFRA and CAA violations can be found in the respective 

Declarations of Audrey Moore and Natalie Topinka, which are attached to this Memorandum in 

Support of Complainant's Motion for Order of Default On Penalties. See Exhibit 9 (Declaration 

of Audrey Moore) and Exhibit 10 (Declaration of Natalie Topinka). 

1. The FIFRA Penalty Calculation is Appropriate Under FIFRA and the FIFRA ERP 

Under FIFRA Section 14(a)(l), a registrant, commercial applicator, wholesaler, dealer, or 

other distributor may be assessed a civil penalty up to $5,000 for each violation ofFIFRA. EPA 

2 Section 14(a)(l) ofFIFRA, 7 U.S.C. § 136/(a)(l), states that "[a]ny .. commercial applicator who violates 
any provision of this subchapter may be assessed a civil penalty by the Administrator of not more than $5,000 for 
each offense." Pursuant to the Debt Collection Improvement Act of 1996, and regulations promulgated under the 
Civil Monetary Penalty Inflation Adjustment Rule, codified at 40 C.F.R. Part 19, (See Table 1, Section 19.4) for 
violations occurring between January 13, 2009 and November 2, 2015, the revised statutory maximum of$7,500 
may be assessed for each offense. This revised statutory maximum remained the same throughout the time period of 
violations cited in the Complaint. 

3 Section 113(d)(l) of CAA, 42 U.S.C. § 7413(d)(l), states that "the Administrator [EPA] may issue an 
administrative order against any person assessing a civil administrative penalty up to $25,000, per day of violation . 
. " Pursuant to the Debt Collection Improvement Act of 1996, and regulations promulgated under the Civil Monetary 
Penalty Inflation Adjustment Rule, codified at 40 C.F.R. Part 19, for violations occurring between January 13, 2009 
and November 2, 2015, the statutory maximum of$37,500 may be assessed per day of violation. This revised 
statutory maximum remained the same throughout the time period of violations cited in the Complaint. 
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determined the proposed FIFRA penalty in this case in light of the statutory factors set forth in 

Section 14(a)(4) ofFIFRA, including the gravity of the violation, the appropriateness of the 

penalty to the size of the Respondent's business, and the effect of the penalty on the 

Respondent's ability to continue in business, as reflected in the FIFRA ERP, which sets forth 

EPA' s policy and procedures for considering these statutory factors and for calculating civil 

penalties to be assessed against persons who violate FIFRA. See Exhibit 54 (FIFRA ERP). The 

FIFRA ERP is designed by EPA to provide a fair and equitable treatment of the regulated 

community by ensuring that similar enforcement responses and comparable penalty assessments 

will be made for comparable violations in a manner consistent with the statutory factors. 

a) Gravity of the Violation 

A statutory factor in determining a penalty under section 14(a)(4) ofFIFRA is the 

"gravity of the violation." Appendix A of the FIFRA ERP sets forth gravity levels for each type 

of violation of FIFRA. The levels represent an assessment of the relative gravity or seriousness 

of each violation which considers the actual or potential harm to human health and/or the 

environment which could result from the violation, and the importance of the requirement to 

achieving the goals of the statute. 

In this case, the Respondent's violations involved the use (e.g., application) of a 

registered pesticide in a manner inconsistent with its labeling, an unlawful act pursuant to 

Section 12(a)(2)(G) ofFIFRA. Under the FIFRA ERP, the gravity level for pesticide misuse is 

Level 2 (code 2AA). The FIFRA ERP further correlates the initial gravity assessment by the size 

of the violator's business. In the instant matter, EPA determined that the Respondent is a 

4 www.epa.gov/ enforcement/waste/documents/policies/fifra-erp 1209 .pdf 
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Category III Business Size (lowest category, gross revenues under $1 million per year under the 

FIFRA ERP; see further discussion under b) Size of Business below). Each Gravity Level 2 

violation committed by a Category 3 Size Business warrants a base penalty of $4,250 per 

violation under the civil penalty matrix for FIFRA § 14(a)(l) violators in the FIFRA ERP. See 

Exhibit 5 (Table 2 Civil Penalty Matrix for FIFRA Section 14(a)(l) violators, page 19). 

After determining this base matrix value, the FIFRA ERP requires consideration of five 

gravity adjustment criteria: (1) pesticide toxicity; (2) harm to human health; (3) harm to the 

environment; (4) the compliance history of the violator; and (5) the culpability of the violator. 

See Exhibit 5 (Appendix B, page 34). The values assigned to these gravity adjustment criteria 

are set out in Table 3 and Appendix B of the FIFRA ERP (Exhibit 5, Table 3, page 20 and 

Appendix B, page 34), and they were applied to the facts of this case. The gravity criteria are 

then added up for a total gravity value. Total gravity values may then result in the assessment of 

the matrix value or in the upward or downward adjustment of the matrix value. 

Total gravity adjustment criteria with values falling between 9 and 11 result in the 

assessment of the matrix value ($4,250) in Appendix B of the FIFRA ERP, while values below 

that range result in a downward adjustment and values above that range result in an upward 

adjustment. In this case, as demonstrated below, EPA's calculation of gravity adjustment factors 

(pesticide toxicity, harm to human health and the environment, prior history of non-compliance 

and culpability) totaled a value of 15, which calls for a 40% increase to the matrix value. See 

Exhibit 5 (Table 3, Page 20). In other words, the base penalty of $4,250 for each of the ninety 

(90) pesticide use violations alleged in the Complaint was adjusted upwards to $5,950. 

For the first gravity adjustment criterion, pesticide toxicity, there are three values that 

can be assigned (either 1, 2 or 3), depending on the severity of the toxicity of the chemical. EPA 
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assigned the maximum value of 3 to this criterion, because MethQ, the fumigant Respondent 

misused, has a category 1 (highest) toxicity, bears the signal word "Danger" on its label, acts as a 

neurotoxin, and is a restricted use pesticide associated with severe chronic health effects. 

For the second and third gravity adjustment criteria, harm to human health and the 

environment, EPA assigned the highest possible values (5) to each, because the potential harm to 

human health and the environment from MethQ misuse is serious and widespread. 5 With regard 

to harm to human health, exposure to MethQ, which is 100% methyl bromide, can cause damage 

to the central nervous system and respiratory system, including seizures, kidney damage, nerve 

damage and death. In March 2015, a family of four vacationing in St. John, U.S. Virgin Islands, 

became gravely ill and suffered severe and permanent neurological damage as the result of direct 

exposure to MethQ which was applied in contravention of the label requirements. In addition to 

the potential adverse serious human health effects it poses, methyl bromide causes serious and 

widespread environmental harm because it vaporizes and depletes the ozone layer. 

Consequently, MethQ production and use was banned internationally in 1987 pursuant to the 

Montreal Protocol (Treaty) on Substances that Deplete the Ozone Layer, except for very limited 

circumstances. 

For the fourth gravity adjustment criterion, compliance history, a value of O was assigned, 

since the Respondent had no prior FIFRA violations within the past five (5) years. To be 

considered a compliance history for purposes of Appendix B of the ERP, the prior violation must 

have occurred within five years of the present violation. Finally, for the fifth factor, culpability, 

EPA assigned a value of 2, because the violations resulted from Respondent' negligence. 

Respondent' business involves the application of fumigants in homes and businesses and, in 

5 Under the FIFRA ERP, serious or widespread harm refers to actual or potential harm which does not meet the 
parameters of minor harm or negligible harm. See Exhibit 5 (Appendix B, footnote 1 ). 
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Puerto Rico, requires licensure of the individual applicator and of the business. As a licensed 

member of the regulated community, the Respondent knew or should have known of his 

obligations to comply with the labeling requirements for pesticides under FIFRA. Further 

Respondent knew or should have known of the requirements explicitly articulated on the MethQ 

label, which states "Commodity Fumigant," for "Quarantine/Regulatory Use Only," 

"Supervision by a Regulatory Agent Required," and lists the allowable application sites and the 

commodities to which MethQ may be applied. The Respondent knew or should have known that 

MethQ was not allowed to be used in dwellings (e.g., residences) or structures not used for the 

commercial storage or handling of commodities. Lack of knowledge by the Respondent should 

not reduce culpability; doing so would be tantamount to encouraging ignorance ofFIFRA and its 

requirements. 

The total value for the five gravity adjustment criteria thus totals to 15 [ 3 (toxicity) + 

5(harm to human health)+ 5(harm to environment) +O (compliance history)+ 2 (culpability)] 

resulting in an adjusted base penalty of $5,950 per violation. For pesticide commercial 

applicators, the ERP for FIFRA allows independently assessable charges for misuse to include 

each aspect of an application performed contrary to the label's requirements. See Exhibit 5 (Page 

16). Accordingly, EPA staff determined that there were fifty-five (55) independent violative acts 

in this case; 10 applications to a site not specified in the MethQ labeling; 15 applications that 

were not supervised by a regulatory agent as required by the MethQ labeling; 15 applications 

without the PPE required by the MethQ Labeling; and 15 applications without a direct detection 

device required by the MethQ Labeling. 

Multiplying the adjusted base penalty of $5,950 for a Level 2 Violation (pesticide 

misuse) and Category III Size of business (gross revenues under $1 million per year), by the 
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number of violations (55) equals $327,250. However, in instances where there is evidence of 

multiple use violations involving the same pesticide, EPA may use a "graduated" penalty 

calculation, as specified in the FIFRA ERP. See Exhibit 5, Section IV B. 1. (Pages 25-26). To 

calculate penalties using the graduated penalty method, the adjusted penalty amount is first 

determined, based on the five gravity adjustment factors discussed above. In this case, as 

mentioned above, the adjusted penalty is $5,950 for each use violation. Using the Table 4 

(Graduated Penalty Table) in Exhibit 5 (page 25), the graduated penalty calculation for Category 

III Size of Business Respondent would proceed as follows: The first five use violations are 

assessed at 100% of the adjusted base penalty; violations 6 - 20 are assessed at 10% of the 

adjusted base penalty; violations in excess of 20 are assessed at 5% of the adjusted base penalty. 

See Exhibit 5 (FIFRA Penalty Calculation Worksheet for Andujar, supra. In this case, the total 

proposed final penalty6 for the Respondent, using the graduated penalty matrix, comes to 

$49,100 (rounded up to the nearest hundredth). The $49,100 amount for the Respondent reflects 

the gravity of the violation in accord with Section 14(a)(4) of FIFRA. 

Based on the foregoing, the proposed penalty appropriately considers the gravity of the 

violations. 

b) Size of business 

6 EPA staff also considered the economic benefit of non-compliance, which measures the financial benefit 
gained from a violator's non-compliance but had insufficient information to incorporate it into the final proposed 
penalty. Economic benefit incorporates both "avoided costs," those costs completely averted by the violator's failure 
to comply with the applicable regulations; as well as "delayed cost," those costs that are deferred but eventually paid 
by the violator in order to achieve compliance. The economic benefit of noncompliance is calculated using EPA' s 
BEN computer model, which determines the net present value of the economic gain. As none of Respondent' uses of 
MethQ were a permissible use, then any profits made by the Respondent using MethQ should be considered an 
economic benefit. However, information regarding profits can only be obtained from the Respondent. Absent 
Respondent's cooperation and provision of financial information, Complainant has been unable to calculate the 
economic benefit and no additional amount was added to the gravity-based penalty to capture the economic benefit. 
Notwithstanding this lack of information, Complainant believes that the proposed penalties are sufficiently high to 
capture Respondent's economic benefit and create a deterrent effect. 
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A second statutory factor in determining a penalty under Section 14(a)(4) ofFIFRA is the 

"appropriateness of the penalty to the size of the Respondent's business." Under the FIFRA ERP, 

calculation of a penalty based on the size of Respondent's business is determined from 

Respondent gross revenues from all sources during the prior calendar year and is incorporated 

into the initial matrix value and gravity adjustments as described in the previous section. 

The FIFRA ERP offers two tables for evaluating size of business, one for violators 

identified in FIFRA §14(a)(l) and another for those identified in FIFRA §14(a)(2)(private 

applicators or other persons not included in Section 14(a)(l)). Andujar is a commercial 

applicator covered by Section 14(a)(l). See Exhibit 1. The table for Section 14(a)(l) applicators 

establishes three categories of such violators: Category I is the highest category for companies or 

individuals with gross revenue over Ten Million Dollars ($10,000,000); Category II is the second 

highest category for companies or individuals with gross revenues between One and Ten Million 

Dollars ($1,000,000 - $10,000,000); and Category III is the lowest size of business category, for 

companies or individuals with gross revenues under One Million Dollars ($1,000,000). 

Under the FIFRA ERP, "revenue includes all revenue from an entity and all of the 

entity's affiliates." EPA has made many attempts since the initial meeting held in 2015 to the 

current date to obtain Truly Nolen's financial information. Truly Nolen has ignored all such 

attempts. Truly Nolen's attorney, during a brief telephone conversation in 2018, indicated that 

his client had an inability to pay a substantial penalty. However, to date, no evidence 

substantiating the Respondent's claims of inability to pay has been provided to EPA. Based on 

the brief conversation, EPA staff determined that the Respondent was unlikely to have gross 

revenues over One Million Dollars and therefore would fit within the Category III Size of 

business. The Respondent's category size was then used to establish the appropriate (lowest) 
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matrix value and graduated adjustments to the gravity-based penalty as described in the previous 

section, above. The proposed FIFRA penalty of$59,500 for the Respondent thus takes 

appropriate account of the size of business statutory factor. 

c) Ability to continue in business 

A third statutory factor to be considered in determining a penalty under Section 14( a)( 4) 

ofFIFRA is the effect of the penalty on the person's ability to continue in business. Section 

14(a)(4) ofFIFRA does not impose a burden on the Complainant to prove that the Respondent is 

able to remain in business notwithstanding the penalty. See In the Matter of: Kay Dee Veterinary 

Division, 2 E.A.D. 646 (October 27, 1988). Rather, Complainant must merely show that it 

considered each of the statutory factors and that the recommended penalty is supported by its 

analysis of those factors. 

In order to establish a prima facie case that a penalty amount is appropriate in light of a 

respondent's ability to pay and the effect of the penalty on the ability to continue in business, 

EPA need not provide specific financial information on the matter; instead it is sufficient to 

provide general financial information, such as gross sales volume, "from which it can be inferred 

that the respondent's ability to pay should not affect the penalty amount." In the Matter of 

William E. Comley, Inc., 2003 EPA ALJ LEXIS 7, 11 (Jan. 31, 2003), affd at 11 E.A.D. 247 

(citing In re James C. Lin and Lin Cubing, Inc., 5 E.A.D. 595, 599 (EAB 1994), and New 

Waterbury. 5 E.A.D. 529, at 541-42 (October 20, 1994)). EPA may obtain general information 

regarding a respondent's ability to continue in business from the Respondent, independent 

commercial financial reports, or other credible sources. 

In the present matter, Andujar is a franchisee of the large national company Truly Nolen 

Pest control. However, to date, Respondent has not provided any financial information or 
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documentation to EPA. Furthermore, EPA staff has been unable to obtain any publicly available 

information and/or Annual Filings on Truly Nolen. 

Moreover, where a respondent(s) does not raise its ability to pay as an issue in its answer, 

or fails to produce any evidence to support an inability to pay claim after being apprised of that 

obligation during the pre-hearing process, EPA may properly argue and the presiding officer may 

conclude that any objection to the penalty based upon ability to pay has been waived under the 

Agency's procedural rules and thus this factor does not warrant a reduction of the proposed 

penalty. In re: New Waterbury, Ltd., 5 E.A.D. 529,542 (Oct. 20, 1994). In the present matter, 

Respondent has not filed an Answer to the Complaint. Respondent's counsel informally raised an 

alleged inability to pay but has refused to provide financial documentation of any kind even after 

a direct order by this court to do so. See Exhibit 13. Respondent's failure to Answer meant the 

usual pre-hearing process did not occur. Accordingly, as the EAB in New Waterbury held, any 

objection to the penalty based upon ability to pay -- by the Respondent in the present case -- has 

been waived. 

In summary, in calculating the proposed penalty, EPA appropriately considered the 

seriousness or gravity of the violations, the size of Respondent's business, and the effect of the 

penalty on Respondent's ability to continue in business to the maximum extent possible and in 

accordance with FIFRA. 

2. The CAA Penalty Calculation is Appropriate Under the CAA and the CAA 
Penalty Policy 

Section 113(d)(l) of the CAA, 42 U.S.C. § 7413(d)(l), authorizes the EPA Administrator 

to issue a civil administrative penalty order against any person who has violated the Act or its 

implementing regulations. In this case, EPA seeks a penalty of $105,560 (rounded to the nearest 
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tenth) against Andujar for its violations of 40 C.F.R. Part 82, Subpart A, Production and 

Consumption Controls for Ozone Depleting Substances, as explained further below. However, 

the Act restricts that authority to matters where the total penalty sought is below a certain 

threshold and the first date of violation occurred no more than 12 months prior to the initiation of 

the administrative action. The Act allows for an exception to the penalty amount and time 

limitation where the Administrator and the Attorney General jointly determine that a matter 

involving a larger penalty amount or longer period of violation is appropriate for administrative 

action. Section 113(d)(l). The statutory limit on EPA's administrative penalty authority was 

originally $200,000 but has been revised to $320,000 for violations that occur after December 6, 

2013 and on or before November 2, 2015, pursuant to the Debt Collection Improvement Act of 

1996, 31 U.S.C. § 3701. See 40 C.F.R. Part 19. 

Pursuant to EPA Delegation of Authority 7-6-A and EPA Region 2 Delegation of 

Authority 7-6-A, the Director of Enforcement and Compliance Assistance (Director) is duly 

delegated the authority to issue CAA administrative civil penalty complaints and to seek from 

DOJ, in concurrence with EPA's Office of Enforcement and Compliance Assurance, waivers of 

CAA Section 113(d)'s time and penalty limits on administrative enforcement actions. In this 

case, the penalty sought against Andujar for CAA violations is $105,561, well under the above­

mentioned penalty limit. However, the first date of violation occurred more than 12 months prior 

to the initiation ofEPA's civil administrative action on March 1, 2016. Accordingly, a waiver 

from DOJ for the time limitation was sought in this case. On January 18, 2016, EPA Region 2's 

Director sent a Waiver Request to EPA's Office of Enforcement and Compliance Assistance, 

which was forwarded to the U.S. Department of Justice, requesting a waiver only of the time 

limit for period of violation. On February 11, 2016, the U.S. Department of Justice 
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Environmental Enforcement Section, on behalf of the Attorney General, consented to EPA 

Region' s Waiver Request and determined that the proposed administrative action involving 

violations of reporting and recordkeeping in connection with a Class VI controlled ozone 

depleting substance (namely, methyl bromide) was appropriate for administrative action. See 

Exhibit 11 (U.S. Department of Justice CAA Waiver Letter, dated February 11, 2016). 

As a result of the TN and M & P Inspections, the collection of records and statements at 

those inspections, and M & P's response to EPA's IRL, EPA determined that Andujar failed to 

maintain, for every application, a document from the commodity owner, shipper or their agent 

setting forth said commodity owner, shipper or agent's request for the use of methyl bromide and 

citing the regulatory requirement that justifies its use for quarantine/regulatory use in accordance 

with the definitions in 40 C.F.R. Part 82, Subpart A, as required by 40 C.F.R. § 82.13(z)(l). In 

fact, no such document could legally be generated as none of the applications were conducted for 

a QPS purpose. Moreover, Andujar failed to provide the distributor from which it purchased the 

methyl-bromide containing pesticides with a certification that the quantity it purchased would 

only be used for quarantine fumigation, as further required by 40 C.F.R. § 82.13(z)(2). In 

calculating the CAA penalties for these violations, Region 2 staff looked to Section 

l 13(d)(l)(B), 42 U.S.C. § 7413(d)(l)(B) of the CAA and the CAA Stationary Source Penalty 

Policy of 1991 ("CAA Penalty Policy"). The CAA Penalty Policy provides guidance to facilitate 

the consistent application of the civil penalty statutory factors. See Exhibit 87 at page 1. 

Section 113(e)(l) of CAA, 42 U.S.C. § 7413(e)(l) sets forth the statutory penalty 

assessment criteria for determining the amount of any penalty to be assessed. These factors 

7 https://www.epa.gov/sites/production/files/documents/penpol.pdf 
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include the economic benefit of non-compliance, seriousness of the violation, the duration or 

length of the violation, the size of the business, the economic impact of the penalty on the 

business, prior compliance history and good-faith efforts to comply. 

a) Seriousness of the Violations 

The CAA Penalty Policy (Exhibit 8, page 8) provides a method of calculating a penalty to 

reflect the "seriousness of the violation" in a gravity component. In measuring the seriousness of 

the violation, EPA considered: i) the importance to the regulatory scheme, ii) the length of time 

of the violation, and iii) the size of the violator/business. See Exhibit 8 (pages 9, 11, 12 and 14). 

1. Importance to the regulatory scheme. In this matter, Andujar's failure to 

create and maintain records or to submit reports to EPA as required by 40 C.F.R. Part 82 

contravened the essence of the regulatory scheme. The purpose of the recordkeeping and 

reporting requirements is to ensure that methyl bromide is used only as intended in order to 

minimize risk of harm to human health and the environment. Andujar' s failure to request and 

keep records from commodity owners and to provide a certification to the distributor, prior to the 

distributor's delivery of methyl bromide to it, that the methyl bromide would be used for 

quarantine and/or preshipment purposes only, increased the likelihood of methyl bromide misuse 

and its corresponding harm to human health and the environment. See Exhibit 10 (Natalie 

Topinka Declaration, Paragraph 12). In such circumstances, the Policy recommends a penalty of 

$15,000 for each failure to create or maintain a record or to submit a required report. See Exhibit 

8 (bottom of page 12, recordkeeping violation). Therefore, prior to adjustments, EPA elected to 

begin the calculation for each violation (reporting and recordkeeping) with a base penalty of 

$15,000 for each. 
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11. Length of time of the violations. For Andujar's violation of 40 C.F.R. § 

82.13(z)(l ), which required it to maintain a record from a commodity owner requesting the use 

of methyl bromide for a QPS purpose, EPA calculated the length of time of the violation by 

looking at Andujar's records of pesticide applications. The violation period cited in the 

Complaint reflects the total days between the first date of a methyl bromide application through 

the last date of such an application. For Andujar, there were 532 days between the first date of 

application (9/13/2013) and the last date (2/26/2015). The CAA Penalty Policy suggests a Time 

of Violation Gravity Adjustment of $20,000 be added for violations which persist over a time 

period of 13 to 18 months, which EPA applied. See Exhibit 8 (page 12). See also Exhibit 4. 

For Andujar's violation of 40 C.F.R. § 82.13(z)(2), involving the failure to 

provide a distributor a certification that the methyl bromide it purchased would be used only for 

a QPS application, EPA reviewed Andujar's purchase invoices. The violation period reflects the 

date of Andujar's first methyl bromide purchase through the date of the last such purchase. For 

Andujar, there were 471 days between the first date of purchase (5/27/2013) and the last date 

(9/9/2014). The CAA Penalty Policy suggests a Time of Violation Gravity Adjustment of 

$20,000 be added for violations which persist over a time period of 1 to 18 months, which EPA 

applied. See Exhibit 8 (page 12). See also Exhibit 6. 

111. Size of business. EPA has made many attempts since the initial meeting 

held in 2015 to the current date to obtain Truly Nolen's financial information. Truly Nolen has 

ignored all such attempts. Based on a brief telephone conversation with Truly Nolen's attorney 

in 2018, EPA staff determined that the Respondent was unlikely to have gross revenues over 

$100,000. For the size of violator category penalty, the CAA Penalty Policy suggests a Size of 
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Violator adjustment of $2,000 be added for an entity with a net worth under $100,000, which 

EPA applied. See Exhibit 8 (page 14). 

The preliminary total penalty calculated against Andujar under the CAA Penalty Policy 

thus comes to $72,000. However, the Debt Collection Improvement Act (DCIA) and 40 C.F.R 

Part 19 promulgated pursuant to the DCIA direct EPA to adjust the statutory maximum penalties 

to account for inflation. Consistent with the Congressional direction to raise penalties to take 

account of the impact of inflation, EPA in 2013 issued policy guidance stating that calculations 

under Agency penalty policies should also be increased to reflect inflation. See Exhibit 12 (Civil 

Monetary Penalty Inflation Adjustment Rule, 78 Fed. Reg. 66643 (November 6, 2013) and EPA 

Memorandum dated December 6, 2013, on Amendments to EPA Civil Penalty Policies to 

Account for Inflation)8. 

In arriving at the final penalty, EPA used the inflation adjustment factor of 1.4163 for 

violations occurring before December 6, 2013, and an inflation factor of 1.4853 for those 

occurring after December 6, 2013. See Exhibit 12 (Page 5 (Chart Reflecting Inflation 

Adjustment Multipliers) of EPA Memorandum dated December 6, 2013, on Amendments to 

EPA Civil Penalty Policies to Account for Inflation). Based on the inflationary adjustments, the 

final proposed penalty that EPA seeks against Andujar for the CAA recordkeeping and reporting 

violations is $105,561. See Exhibit 6, supra (CAA Penalty Calculation Matrix). 

As discussed below, EPA staff also considered the additional four statutory factors 

mentioned in Section 113(e)(l) of the CAA; however, this analysis did not result in adjustment 

of the final proposed penalty. While EPA "bears the burden of proof on the appropriateness of 

8 As previously indicated, in footnotes 2 & 3, the statutory maximum penalty under Section I 13(d)(l) of the CAA 
did not increase between January 13, 2009 and November 2, 2015. This was because of the methodology required to 
be used to compute the statutory maximum. The penalty policy numbers were, however, increased after December 
6, 2013 to reflect inflation. 
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the overall civil penalty," it does not bear a separate burden for each of the statutory penalty 

factors. See In re Spitzer Great Lakes Ltd., 9 E.A.D. 302, 320 (June 30, 2000); In re: CDT 

Landfill Corp., 11 E.A.D. 88, at 116-17 (June 5, 2003). If EPA shows that it "considered each of 

the statutory factors and that the recommended penalty is supported by its analysis of those 

factors," the "burden then shifts to the Respondent to rebut EPA' s prima facie case by showing 

that the proposed penalty is not appropriate either because EPA failed to consider a statutory 

factor or because the evidence shows that the recommended calculation is not supported." 

Spitzer, 9 E.A.D. at 320. Thus, consistent with Spitzer, if EPA shows that it considered and 

applied the statutory factors in its penalty calculation, the respondent must rebut this conclusion 

with evidence that the penalty is inappropriate. In the present case, as detailed below, EPA has 

carefully considered each of the penalty assessment criteria in Section 113(e)(l) of the CAA, and 

it ~sup to Andujar to rebut the penalty determination, which it has not done. 

b) Economic Impact o/The Penalty 

With regard to the economic impact of the penalty on the business (i.e., ability to pay), 

CAA caselaw has held that EPA can establish a prima facie case by simply relying on general 

financial information regarding the respondent's financial status, which can support the inference 

that the penalty assessment need not be reduced. See In the Matter of: New Waterbury, Ltd., 5 

E.A.D. 529, at 542-43, supra; accord In re Commercial Cartage Co., 7 E.A.D. 784, 807 (July 30, 

1998) (applying the New Waterbury analysis regarding parties' burdens of proof on "ability to 

pay" in CAA determinations; In re: CDT Landfill Corp., 11 E.A.D. 88, at 120 & n.60 (June 5, 

2003). In the present matter, based on no verifiable financial information provided by Andujar, 

it is extremely difficult to evaluate the economic impact of the penalty on the business. There is 

no evidence to suggest that a reduction for this factor is appropriate. 
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Moreover, CAA case law suggests that an ability to pay is to be presumed in the absence 

of information otherwise. Any respondent may raise the issue of ability to pay/ability to continue 

in business as an affirmative defense in its answer. See In the Matter of: The Barden 

Corporation, 2002 EPA ALJ LEXIS 46 (August 9, 2002). In Barden, a CAA case, the 

Respondent does not raise as a defense inability to pay the proposed penalty, nor did it present 

any facts warranting a downward adjustment of the penalty. The ALJ stated that where the 

Respondent do not raise any ability to pay defense, the penalty need not be adjusted based upon 

this statutory factor. Id. at * 124. Furthermore, In the Matter of: Asbestex, Environmental Group 

Company (2002 EPA ALJ Lexis 23 (April 24, 2002), also a CAA case, the Respondent proffered 

no financial information to support its assertion of adverse economic impact and the ALJ stated 

that even with the availability of a Dun & Bradstreet showing sales figures, the presumption of 

ability to pay was not rebutted and the penalty was not adjusted. Likewise, in the present matter, 

Andujar has not formally raised any inability to pay defense, has not proffered any financial 

information to assert "adverse economic impact" and has not rebutted the presumption of ability 

to pay. Thus, the penalty need not be adjusted based on the ability to pay factor. 

Furthermore, the EAB has stated that when EP A's ability to obtain financial information 

about a respondent is limited at the outset of a case, "a respondent's ability to pay may be 

presumed until it is put at issue by a respondent." New Waterbury. 5 E.A.D. at 541. As the party 

with control over the relevant records, the respondent must, upon request, provide evidence to 

show that it is not able to pay the proposed penalty. Id. at 542 (quoting Spitzer, 9 E.A.D. at 302). 

If the Respondent fails to raise its inability to pay as an issue in its Answer or fails to produce 

any evidence to support its inability to pay claim, a presiding officer may conclude, that the 

proposed penalty does not warrant a reduction based upon ability to pay and any objection to the 
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penalty based on this factor has been waived. See New Waterbury, 5 E.A.D. at 542. In the 

present case, since Respondent failed to file an Answer and failed to produce any evidence to 

support its inability to pay claim, this Court may conclude that the proposed penalty does not 

warrant a reduction based upon ability to pay and that any objection to the penalty based on this 

factor has been waived by the Respondent. 

c) Compliance History and Good-faith Efforts 

EPA also considered the violator's compliance history (an upward adjustment only) and 

good-faith efforts to comply. There is no evidence of a prior history of non-compliance by 

Andujar. Therefore, no upward adjustment to the penalty was made for compliance history. Prior 

to the issuance of the Complaint, Andujar had not demonstrated any good-faith efforts to comply 

with the CAA, and has not bothered to respond to the Complaint nor to participate in this 

proceeding in any way after the Complaint was issued. Therefore, no adjustments were therefore 

made based on this factor. 

d) Economic Benefit 

Finally, EPA attempted to assess whether Respondent Andujar realized an economic 

benefit from its non-compliance. As laid out in the FIFRA section above, economic benefit 

incorporates both "avoided costs," those costs completely averted by the violator's failure to 

comply with the applicable regulations, as well as "delayed costs," those costs that are deferred 

but eventually paid by the violator in order to achieve compliance. The economic benefit of 

noncompliance is calculated using EPA' s BEN Computer Model, which determines the net 

present value of the economic gain. The CAA Penalty Policy provides the Region the discretion 

not to seek economic benefit where the benefit derived is less than $5,000. In this case, EPA 

determined that the economic benefit associated with Andujar's recordkeeping and reporting 
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violations was de minimis, and EPA exercised its discretion not to seek additional penalties to 

recoup economic benefit. 

For the foregoing reasons, the proposed CAA penalty of $105,560 against Andujar was 

calculated appropriately and in accordance with the statutory factors identified in Section 

113(e)(l) of the CAA, 42 U.S.C. § 7413(e)(l). Therefore, good cause exists for granting the 

Motion for Default on Penalty for the CAA violations alleged in the Complaint. 

IV. CASELA W SUPPORTS GRANTING COMPLAINANT'S MOTION 
FOR A DEFAULT JUDGMENT ON PENALTY AGAINST 
RESPONDENT 

The proposed penalties sought by Complainant are appropriate and should be granted. 

That EPA can seek an Order of Default on Liability and Penalty under FIFRA on the grounds 

that the Respondent failed to file an Answer to the Complaint is well-established. See In the 

Matter of: Pan American Growers Supply Inc., 2010 EPA ALJ Lexis 25 (Nov 30, 2010); In the 

Matter of: To Your Rescue! Services, 2004 EPA RJO Lexis 339 (Dec 13, 2004), modified 2005 

EPA App. Lexis 25 (Sep. 30, 2005); In Matter of: Greier Ag Center. 2004 EPA RJO Lexis 187 

(Feb 4, 2004); In the Matter of: Scientific Pest Control Company. 2004 EPA RJO Lexis 189 (Feb 

10, 2004); In the Matter of: National Healthcare Mgf. Corp. (f/k/a Garn-Med Packaging Corp. 

2000 EPA RJO Lexis 85 (Jan 25, 2000). Likewise, there are several EPA Administrative Law 

Judge or Regional Judicial Officer decisions granting an Order of Default on Liability and 

Penalty in CAA cases on the grounds that the Respondent failed to file an Answer to the 

Complaint. See In the Matter of: Bob Jones Tire Corporation, 2004 EPA RJO Lexis 191 (Sept 

29, 2004); In the Matter of: CD Roberts Company, 2004 EPA RJO Lexis 192 (Sept 14, 2004); In 

re: Rufus Monzon d/b/a Du-Rite Cleaners, 2004 EPA RJO 470 (Aug 9, 2004). 
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The EPA Environmental Appeals Board has not hesitated to enter or uphold and affirm 

Orders of Default in cases such as the present case where the respondent failed to file an answer 

to the complaint and where circumstances clearly indicate that the imposition of the remedy 

requested is warranted. See In re: Jonway Motorcycle (USA) Co., et al., 2014 EPA App. Lexis 

45 (Nov 14, 2014)(CM case affirming default order for failure to file an answer to the 

complaint); In re: To Your Rescue! Services, 2005 EPA App. Lexis 5 (Sept. 30, 2005) (FIFRA 

case affirming Order of Default for failure to file an answer to the complaint); In the Matter of: 

Thermal Reduction Company Inc., 4 EAD 128 (July 27, 1992) (EPCRA case affirming Order of 

Default for failure to file an answer to the complaint); In the Matter of: Midwest Bank & Trust 

Company, Inc., 1989 ALJ Lexis 43 (Sept. 29, 1989), affd by Katszon Bros, Inc., v. U.S.E.P.A., 

839 F.2d 1396 (10th Cir. 1988). 

A respondent's failure to admit, deny or explain any material factual allegation in the 

complaint constitutes an admission of the allegations and a waiver of its right to a hearing on 

such factual allegations. 40 C.F.R. § 22.15(d) and 40 C.F.R. §22.l 7(a). Like the respondents in 

the cases cited above, Andujar has not filed an answer to the complaint. Based on the facts and 

law, an Order of Default on Penalty is entirely appropriate in this matter and EPA's motion for 

judgment on penalty should be granted pursuant to 40 C.F.R. § 22.17(a). 

V. IMPOSING A SUBSTANTIAL PENALTY IS NECESSARY TO HELP 
DETER FUTURE FIFRA PESTICIDE MISUSE AND CAA 
REPORTING AND RECORDKEEPING VIOLATIONS 

A major purpose of the assessment of civil penalties is to deter future violations by 

Respondent as well as similar violations by other members of the regulated community. See e.g., 

U.S. v. Ekco Housewares, Inc., 853 F. Supp. 975, 989 (N.D. Ohio 1994), affd on reh'g. 62 F.3d 

806 at 816 (6th Cir. 1995); United States v. T & S Brass and Bronze Works, Inc .• 681 F. Supp. 
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314,322 (D.S.C. 1988) a:ff'd in part, vacated in part, 865 F. 2d 1261 (4th Cir. 1988); see U.S. v. 

Phelps Dodge Industries, Inc., 589 F. Supp. 1340, 1358 (S.D.N.Y. 1984); United States v. Mac's 

Muffler Shop, Inc. 25 E.R.C. 1369, 1375 (N.D. Ga. 1986); United States v. Swingline, Inc., 371 

F. Supp. 37, 47 (EDNY 1974). Deterrence is only effective when the probability that a 

significant penalty will be imposed outweighs the cost-effectiveness of non-compliance creating 

a substantial monetary risk to a potential violator. Moreover, "penalties assessed by judges 

should be sufficiently higher than penalties to which the Agency would have agreed in settlement 

to encourage violators to settle." Tull v. United States, 481 U.S. 412,425 (1987)(citing 

legislative history of Clean Water Act penalty provision). 

In the present case, which EPA commenced pursuant to Section 14(a)(l) ofFIFRA, 7 

U.S.C. §136l(a)(l), and Section 113(d)(l) of the CAA, 42 U.S.C. § 7413(d)(l), a substantial 

penalty is necessary to reaffirm the message that the label is the law and that EPA regards such 

violations to be quite serious. Pesticide applicators are not to disregard the instructions on labels 

as to the proper use of pesticides in the course of any applic;ition, and the circumstances of this 

case demonstrate the potential hazards. In not following the instructions on the label, Respondent 

applied a highly toxic pesticide to various venues (e.g. , inside a residence) where such 

applications were not authorized by the label and where the risk of harm to humans, including 

himself, was particularly high. Because ofMethQ's exceptional risk to the environment, 

compliance with the CAA record keeping and reporting requirements are essential to EPA's 

stratospheric protection efforts. These factors, as set out in the foregoing, justify the penalty EPA 

is seeking against this respondent. 

34 



VI. COMPLAINANT'S MOTION FOR ORDER OF DEFAULT FOR 
PENALTIES SHOULD BE GRANTED 

In this Memorandum, the Complainant has specified the penalties it seeks under FIFRA 

and the CAA for the violations committed by Andujar. Complainant has stated the legal and 

factual grounds for the penalties requested. As 40 C.F.R. Section 22.l 7(c) states: The relief 

proposed in the complaint or the motion for default shall be ordered unless the requested relief is 

clearly inconsistent with the record of the proceeding or the Act. As the relief requested by 

Complainant is consistent with the FIFRA and CAA, as reflected in the applicable FIFRA and 

CAA penalty policies, the relief requested is entirely consistent and appropriate and therefore 

should be granted. 

Based on the foregoing, Complainant's counsel respectfully asserts that good cause exists 

for granting the motion for default with respect to penalty against the Respondent for the 

violations set forth in the Complaint. 

Dated: March 14, 2019 
New York, New York 

U.S. Environmental Protection Agency 
290 Broadway, 16th floor 
New York, New York 10007-1866 
212-637-3205 
Yu.jeannie@epa.gov 
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UNITED STATES ENVIRONMENT AL PROTECTION AGENCY 
Region 2 

----------------------------------------x 
In the Matter of 

Edwin Andujar Bermudez dba 
Truly Nolen Pest Control de Caguas : 

Respondent. 

Proceeding Under the Federal 
Insecticide, Fungicide, and 
Rodenticide Act, as amended, and 
the Clean Air Act, as amended. 

-----------------x 

Honorable Helen Ferrara 
Presiding Officer 

Docket No. FIFRA-02-2016-5302 

ORDER OF DEFAULT ON PENALTIES 

I. Background 

This is a proceeding under Section 14(a) of the Federal Insecticide, Fungicide and 

Rodenticide Act ("FIFRA''), 7 U.S.C. § 136/(a), and Section 113(d) of the Clean Air Act, 42 

U.S.C. § 7413(d) ("CAA''), and the United States Environmental Protection Agency's ("EPA") 

Consolidated Rules of Practice Governing the Administrative Assessment and Revocation or 

Suspension of Permits ("Consolidated Rules"), 40 C.F .R. Part 22. This proceeding was initiated 

on March 1, 2016, with the issuance of an Administrative Complaint ("Complaint") by the 

Director, Division ofEnfor.cement and Compliance Assistance of EPA, Region 2 

("Complainant") against Respondent Edwin Andujar Bermudez (hereinafter referred to as 

"Respondent or Andujar") doing business as Truly Nolen Pest Control de Caguas for violations 

of Section 12(a)(2)(G) ofFIFRA, 7 U.S.C. § 136j(a)(2)(G) and of CAA requirements set forth at 

40 C.F.R. §§ 82.13(z)(l) and (z)(2). 



The Respondent never filed an Answer to the Complaint. Accordingly, on March 23, 

2017, Complainant filed a Motion for Default Judgment on Liability ("Motion for Default for 

Liability with accompanying papers in support (including a Memorandum in support, Exhibits 

thereto, and a Declaration prepared by Jeannie M. Yu, Assistant Regional Counsel for 

Complainant ("Yu Declaration")), seeking an Order finding the Respondent liable for the 

violations alleged in the Complaint. The Respondent was served with the Motion on or about 

April I, 20 I 7. The Respondent never replied to the Complainant's Motion for Default for 

Liability. An Order for Default on Liability ("Default Order on Liability") was issued by this 

Court on September 14, 2017. 

In the Order, this Court found that the Complaint was properly served on the Respondent 

and that the Respondent failed to answer the Complaint within 30 days. This Court further found 

that each of the Respondent's failures to comply with a specific requirement of the MethQ Label 

constitutes a separate use of a registered pesticide in a manner inconsistent with its labeling in 

violation ofFIFRA § 12(a)(2)(G), 7 U.S.C. § 136j(a)(2)(G), for which a penalty may be assessed 

against the Respondent pursuant to FIFRA. Specifically, this Court found Respondent liable for 

fifty-five (55) violations of Section 12(a)(2)(G) of FIFRA, 7 U.S.C. § 136j(a)(2)(G), use of a 

pesticide in a manner inconsistent with its labeling, as set out in Counts 1 through 55 of the 

Complaint, for the time period from September 13, 2013 through February 26, 2015. The Order 

also found Respondent liable for two violations of the Clean Air Act and its implementing 

regulations at 40 C.F .R. Part 82, namely the failure to report and to keep records of required 

information regarding the purchase and use of methyl bromide, as set out in Counts 56 and 57 in 

the Complaint. The time period for Count 56 is from September 13, 2013 through February 26, 

2015 and the time period for Count 57 is from May 27, 2013 to September 9, 2014. 

2 



In the Order of Default on Liability entered on September 14, 2017, the Respondent was 

found to be in default and liable for each of the charges in the Complaint. That Order of Default 

on Liability is incorporated herein by reference. 

The Default Order on Liability did not constitute an Initial Decision in accordance with 

40 C.F.R. § 22.l 7(a) because a default order that does not determine a remedy along with 

liability is not an initial decision until it resolves "all issues and claims in the proceeding." There 

therefore is an expectation that a Motion for Default Judgment on Liability and Order granting 

same contemplates a second Motion on Penalty. Accordingly, the Default Order on Liability set 

a deadline for Complainant to file and serve the Motion for Penalty, together with supporting 

documentation providing factual grounds for the proposed penalty, in accordance with 40 C.F.R. 

§§ 22.15 and 22.16. 

On or about March 14, 20191
, Complainant filed a Motion for an Order of Default On 

Penalty ("Motion for Penalty"), including a Memorandum in Support of Complainant's Motion 

("Memorandum") and Exhibits thereto, and Declarations of Audrey Moore, Pesticide Team 

Leader, Pesticides and Toxic Substances Branch, EPA, Region 2, and Natalie Topinka, an 

Environmental Scientist in the Air Enforcement and Compliance Assurance Branch, EPA Region 

5, seeking an Order of Default with respect to penalties for the FIFRA and CAA violations set 

out in the Complaint. 

Entry of Default 

1 For good cause shown, Complainant sought and received four extensions of time to file a Motion for Penalty. The 
first extension was from October 30, 2017 to April 30, 2018. The second extension was granted by your honor until 
August 28, 2018. The third extension of time was granted until January 28, 2019. The fourth extension of time was 
granted until March 14, 2019. 
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In the Motion for Penalty, Complainant requests the issuance of an Order assessing 

penalties against the Respondent for the FIFRA violations set out in counts 1 through 55 of the 

Complaint and for the CAA violations set out in counts 56 and 57 of the Complaint. 

The Consolidated Rules provide: 

A party may be found to be in default, after motion, upon failure to file a timely Answer 
to a complaint. Default by the Respondent constitutes an admission of all facts alleged in 
the complaint and a waiver of respondent's right to contest such factual allegations. 40 
C.F.R. §22/17(a). 

The Consolidated Rules further provide: 

When the Presiding Officer finds that default has occurred, he shall issue a default order 
against the defaulting party as to any or all parts of the proceeding unless the record 
shows good cause why a default order should not be issued. . . The relief proposed in the 
complaint or the motion for default shall be ordered unless the requested relief is clearly 
inconsistent with the record of the proceeding or the Act. 40 C.F .R. §22.17( c ). 

The Environmental Appeals Board ("EAB") has explained that, though there is a strong 

preference in the law for cases to be resolved on their merits, the Consolidated Rules provide for 

default as an essential tool to prevent litigants from abusing the administrative litigation process. 

Fulton Fuel Co., CWA Appeal No. 10-03, 2010 EPA App. LEXIS 41, 7-8 (EAB Sept 9, 2010) 

(citing JHNY, Inc., 12 EAD 372, 385-93 (EAB 2005). 

Pursuant to 40 C.F.R. Section 22.17(b), where the motion requests the assessment of a 

penalty against a defaulting party, the movant must specify the penalty and state the legal and 

factual grounds for the relief requested. 

In the present matter, the Complainant's Memorandum in support of the Motion, the 

penalty worksheets submitted as exhibits thereto, and the Declarations of Audrey Moore and 

Natalie Topinka, describe how the penalties were calculated under FIFRA and the CAA, and 

provide the legal and factual grounds for the relief requested. Together, these documents 
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establish a sound justification for imposition of the penalties sought in the Motion for the 

violations. Accordingly, Complainant's Motion for an Order of Default on Penalties is granted 

and the proposed civil penalty of $49,100 for counts 1 through 55 is assessed against the 

Respondent for the FIFRA pesticide misuse violations and the proposed civil penalty of 

$105,560 for counts 56 and 57 is assessed against him for the CAA reporting and recordkeeping 

violations. 

II. Assessment of Penalty 

FIFRA Section 12(a)(2)(G) states that it shall be unlawful for any person to use any 

registered pesticide in a manner inconsistent with its labeling. Section 14(aX1) of FIFRA, 7 

U.S.C. §136/(a)(l) provides that" ... any commercial applicator ... who violates any provision 

of this subchapter may be assessed a civil penalty of not more than $5,000 for each offense." 

Pursuant to the Debt Collection Improvement Act of 1996, and regulations promulgated under 

the Civil Monetary Penalty Inflation Adjustment Rule, codified at 40 C.F.R. Part 19, (see Table 

1, section 19.4) for violations occurring between January 13, 2009 and November 2, 2015, the 

revised statutory maximum of $7,500 may be assessed for each offense. This revised statutory 

maximum remained the same throughout the time period of violations in the Complaint. 

40 C.F.R. Part 82, Subpart A, Production and Consumption Controls for Ozone Depleting 

Substances, sets forth reporting and recordkeeping requirements for pest control applicators as 

follows: 40 C.F.R. §82.13(z)(l) requires every applicator of methyl bromide produced or 

imported solely for quarantine and/or preshipment ("QPS") applications must maintain, for three 

years, for every application, a document from the commodity owner, shipper or agent, requesting 

the use of methyl bromide for QPS applications and citing the regulatory requirement that 
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justifies its use. In addition, 40 C.F.R.§82.13(z)(2) requires that every applicator that purchases 

methyl bromide that was produced or imported solely for QPS applications must provide to the 

distributors from whom they purchase, prior to shipment, a certification that the methyl bromide 

will be used only for QPS applications. CAA Section 113(d)(l)(B), 42 U.S.C. §7413(d)(l)(B) 

makes it unlawful to violate any requirement or prohibition of this subchapter or subchapter III, 

IV-A, V, or VI of this chapter, including but not limited to, a requirement or prohibition of any 

rule promulgated under this chapter. 

Section 113(d)(l)(B) of the CAA provides that "[t]he Administrator may issue an 

administrative order against any person assessing a civil penalty ofup to $25,000, per day of 

violation, whenever, on the basis of any available information, the Administrator finds that such 

person---... (B) has violated ... any other requirement or prohibition of this subchapter or 

subchapter III, IV-A, V or VI of this chapter, including but not limited to, a requirement or 

prohibition of any rule promulgated under this chapter." Pursuant to the Debt Collection 

Improvement Act of 1996, and regulations promulgated under the Civil Monetary Penalty 

Inflation Adjustment Rule, codified at 40 C.F.R Part 19, for violations occurring between 

January 13, 2009 and November 2, 2015, the statutory maximum penalty is $37,500 and may be 

assessed per day of violation. The revised statutory maximum remained the same throughout the 

time period of violations cited in the Complaint. 

When assessing a civil penalty under FIFRA's provisions, Section 14(a)(4) requires the 

Administrator to take account the appropriateness of the penalty to the size of the business of the 

person charged, the effect on the person's ability to continue in business, and the gravity of the 

violation. The gravity of the harm to human health and the environment resulting from misuse of 

methyl bromide, a neurotoxin, in contravention of the label requirements is very serious. In 

6 



addition to the potential adverse serious health effects it poses, methyl bromide causes serious 

and widespread environmental harm because it vaporizes and depletes the ozone layer. 

When assessing a civil penalty under CAA's provisions, Section 113(e) requires the 

Administrator to take account of (in addition to such other factors as justice may require) the size 

of the business, the economic impact of the penalty on the business, the violator's full 

compliance history and good faith efforts to comply, the duration of the violation as established 

by any credible evidence, payment by the violator of penalties previously assessed for the same 

violation, the economic benefit of noncompliance, and the seriousness of the violation. In this 

case, the purpose of the record.keeping and reporting requirements is to ensure that methyl 

bromide is used only as intended in order to minimize risk of harm to human health and the 

environment. Respondent's failure to keep records and to provide a certification to the 

distributor, prior to the distributor's delivery of methyl bromide to it, that the methyl bromide 

would be used for quarantine and/or preshipment purposes only, increased the likelihood of 

methyl bromide misuse and its corresponding harm to human health and the environment. 

The Consolidated Rules further provide that the Presiding Officer in an administrative 

enforcement action-

Shall determine the amount of the recommended civil penalty based on the evidence in 
the record and in accordance with any penalty criteria set forth in the Act. The Presiding 
Officer shall consider any civil penalty guidelines issued under the Act. The Presiding 
Officer shall explain in detail in the initial decision how the penalty to be assessed 
corresponds to any penalty criteria set forth in the Act. If the Presiding Officer decides to 
assess a penalty different in amount from the penalty proposed by complainant, the 
Presiding Officer shall set forth in the initial decision the specific reasons for the increase 
or decrease. If the respondent has defaulted, the Presiding Officer shall not assess a 
penalty greater than that proposed by complainant in the complaint, the prehearing 
exchange or the motion for default, whichever is less. 40 C.F.R. §2.27(b). 
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EPA issued the "FIFRA Enforcement Response Policy" (''FIFRA ERP"), dated 

December 2009 (as adjusted for inflation) to guide the calculations of civil penalties assessed 

under FIFRA Section 14(a)(l). See ERP at 

https://www.epa.gov/sites/production/files/documents/fifra-erpl209.pdf 

Additionally, EPA issued the "Clean Air Act Stationary Source Penalty Policy" ("CAA 

Penalty Policy"), dated October 1991 (as adjusted for inflation), which provides guidance to 

facilitate the consistent application of the civil penalty statutory factors by courts and the EPA 

Administrator. See CAA Penalty Policy at 

https://www.epa.gov/sites/production/files/documents/penpol.pdf 

Though the FIFRA ERP and CAA Penalty Policies are not binding upon the Presiding 

Officer, they must be considered and "should be applied whenever possible because such 

policies 'assure that statutory factors are taken into account and are designed to assure that 

penalties are assessed in a fair and consistent manner." Carroll Oil Co., 10 E.A.D. 635, 656 

(EAB 2002)(quoting M.A. Bruder & Sons, Inc., 10 E.A.D. 598,613 (EAB 2002). 

Complainant's calculation of the penalties consistent with the Penalty Policies, as adjusted by the 

2013 Penalty Inflation Adjustments, specifically applies the civil penalty factors enumerated in 

each statute to the facts at hand. 

Upon review, Complainant's moving papers set forth penalties that are based in the 

evidence in the record and accord with the statutory penalty criteria set forth in FIFRA § 14(a)(4) 

and CAA § 113( e ). The calculations as set out in the worksheets and further described in detail in 

Section III A. 1 and 2. of the memorandum (pages 15- 31) are therefore incorporated by 

reference. 
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In conclusion, I find the proposed penalties against the Respondent in the amount of 

$49,100, for Counts 1 through 55 for pesticide misuse violations under FIFRA, and $105,560, 

for Counts 56 and 57 for reporting and recordkeeping violations under the CAA are authorized 

under FIFRA and CAA and the penalties are reasonable and appropriate under Section 14(a)(l) 

ofFIFRA and the FIFRA ERP and under Section 113(d)l)(B) of the CAA and CAA Penalty 

Policy. Moreover, the proposed penalties are not clearly inconsistent with the record of 

proceeding or FIFRA and the CAA. See 40 C.F .R. §22.17( c ). Accordingly, these penalties are 

assessed against the Respondent. 

CONCLUSIONS OF LAW 

1. The Conclusions of Law set forth in the Order of Default on Liability issued on 

September 14, 2017, are incorporated herein by reference. See 40 C.F.R. § 21.17(b), (c). 

2. The $49,100 civil administrative penalty against the Respondent for the pesticide misuse 

violations under FIFRA is authorized and the penalty is appropriate and reasonable under 

Section 14(a)(l) ofFIFRA. The proposed penalty is not clearly inconsistent with the 

record of proceeding or FIFRA. 40 C.F.R. §22.17(c). 

3. The $105,560 civil administrative penalty against the Respondent for the reporting and 

recordkeeping violations under the CAA is authorized and the penalty is both appropriate 

and reasonable under Section 113(d)(l)(B) of the CAA and the CAA Penalty Policy. The 

proposed penalty is not clearly inconsistent with the record of proceeding or the CAA. 40 

C.F.R. §22.17(c). 
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ORDER 

1. The Respondent is assessed a civil administrative penalty in the amount of $154,660. 

2. Payment of the full amount of this civil penalty shall be made within thirty (30) days of 

the date on which the Initial Decision becomes a final order pursuant to 22.27(c) of the 

Rules of Practice, 40 C.F.R. §22.27(c), by one of the following means: 

a) By submitting a cashier's check or a certified check in the amount of the penalty, 

payable to "Treasurer, United States of America," and mailed via U.S. Postal Service 

to: 

U.S. Environmental Protection Agency 
Fines and Penalties 
Cincinnati Finance Center 
P.O. Box 979077 
St. Louis, Mo. 63197-9000 

b) By submitting a cashier's check or a certified check in the amount of the penalty, 
payable to "Treasurer, United States of America," and mailed via expedited delivery 
service (UPS, FedEx; DHL, etc.) to: 

U.S. Environmental Protection Agency 
Government Lockbox 979077 
1005 Convention Plaza 
SL-MO-C2-GL 
St. Louis, MO 63101 

c) By the Fedwire electronic method described at the following Agency website: 
http://www.epa.gov/cfo/finservices/payment instructions.htm2 

3. A transmittal letter identifying the subject case and EPA docket number, FIFRA-02-

2016-5302, as well as Respondent's name and address, must accompany each check. 

2 The Fedwire electronic method is where Payers authorize a Financial Institution to initiate an electronic 
("Fedwire") payment to the Federal Reserve Bank of New York ("FRBNY"). 
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4. If the Respondent fails to pay the penalties within the prescribed statutory period after 

entry of the final order, interest on the civil penalty may be assessed. 31 U.S. C. § 3 717; 

40 C.F.R. § 13.11. 

5. Pursuant to 40 C.F.R. §22.27(c), this Initial Decision shall become a final order forty-five 

(45) days after its service upon the parties, unless (1) an appeal is taken to the 

Environmental Appeals Board within thirty (30) days after service of this Initial Decision 

pursuant to 40 C.F.R. §22.30(a); (2) a party moves to set aside the default pursuant to 40 

C.F.R. §22.l 7(c); or (3) the Environmental Appeals Board elects to review this Initial 

Decision upon its own initiative pursuant to 40 C.F.R. §22.30(b). 

SO ORDERED. 

Dated: 

New York, New York 

Helen Ferrara 
Regional Judicial Officer 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 2

290 BROADWAY
NEW YORK, NY 10007-1866

MAR - 1 2016

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Edwin Andujar Bermudez
dba Truly Nolen Pest Control de Caguas
PO Box 7155
Caguas, Puerto Rico 00726

Edwin Andujar Bermudez
dba Truly Nolen Pest Control de Caguas· .
Urb. Miraflores,
16-15 Calle 29,
Bayamon, Puerto Rico 00957-3707

Re: Edwin Andujar Bermudez dba Truly Nolen Pest Control De Caguas
Docket No. FIFRA-02-2016-5302

Dear Mr. Andujar:

Enclosed is a copy of the Complaint and Notice of Opportunity for Hearing and other documents, in the
above-referenced proceeding. This Complaint alleges violations of the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA), 7 U.S.C. 136et seq.

You have the right to a formal hearing, to contest any of the allegations in the Complaint andlor to
contest the penalty proposed in the Complaint.

If you wish to contest the allegations or the penalty proposed in the Complaint, you must file an Answer,
within thirty (30) days of your receipt of the' enclosed Complaint, to the United States Environmental
Protection Agency (EPA) Regional Hearing Clerkat the following address:

Regional Hearing Clerk
U.S. Environmental Protection Agency, Region 2
290 Broadway, 16th Floor
New York, NY 10007-1866

If you do not file an Answer within thirty (30) days of receipt of this Complaint and have not obtained a
formal extension for filing an Answer from the Regional Judicial Officer, a default order may be entered
against you, and a penalty may be assessed without further proceedings.

Internet Address (URL) • http://www.epa.gov
Recycled/Recyclable • Printed with' VegetlJble on Based Inks on Recycled Peper (MInimum 50% Postconsumer content)

http://www.epa.gov


Whether or not you request a formal hearing, you may request an informal conference with EPA to
discuss any issues relating to the alleged violations and the amount of the proposed penalty. EPA
encourages all parties against whom it files a Complaint to pursue the possibility of a settlement by
participating in an informal conference with EPA. However, a request for an informal conference does
not substitute for a written Answer, affect what you may choose to say in a written Answer, or extend
the thirty (30) days by which you must file an Answer to request a hearing.

Enclosed are copies of the Consolidated Rules of Practice, which govern this proceeding. For your
general information and use, I also have enclosed an Information Sheet for U.S. EPA Small Business
Resources which mayor may not apply to you.

If you have any questions or wish to schedule an informal settlement conference, please contact the
attorney whose name is listed in the Complaint.

Sincerely,

-ta, Director
of Enforcement and Compliance Assistance

Enclosures

cc: Karen Maples, Regional Hearing Clerk (w/o enclosures)

Peter Diaz,
Attorney for Edwin Andujar Bermudez dba Truly Nolen Pest Control De Caguas
420 Avenida Ponce de Leon Suite 1001
San Juan, Puerto Rico 00918-3491
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UNITED STATES ENVIRONM.ENTAL PROTECTION AGENCY
REGION 2

--------------------------------------------x
In the Matter of

Edwin Andujar Bermudez dba
Truly Nolen Pest Control De Caguas :

COMPLAINT AND NOTICE OF
OPPORTUNITY FOR HEARING

Docket No. FIFRA-02-2016-5302
Respondent.

Proceeding Under the Federal
Insecticide, Fungicide, and
Rodenticide Act, as amended, and
the Clean Air Act, as amended.
--------------------------------------------x

This Complaint and Notice of Opportunity for Hearing (hereinafter referred to as the
"Complaint") is filed pursuant to Section 14(a) of the Federal Insecticide, Fungicide, and
Rodenticide Act ("FIFRA"), as amended, 7 U.S.C. § 136J(a); Section 113(d) of the Clean Air
Act, as amended, 42 U.S.C. § 7413(d) ("CAA"); and in accordance with the Consolidated Rules
of Practice Governing the Administrative Assessment of Civil Penalties and the
Revocation/Termination or Suspension of Permits, 40 C.F.R. Part 22 ("Consolidated Rules of
Practice" or "CROP").

The Complainant in this proceeding, the Director of the Division of Enforcement and
Compliance Assistance, United States Environmental Protection Agency, Region 2 ("EPA"), has
been duly delegated the authority to institute this action.

This Complaint serves notice ofEPA's preliminary determination that Edwin Andujar
Bermudez (hereinafter referred to as "Respondent") doing business as Truly Nolen Pest Control
De Caguas, from a location at Urb. Miraflores, Block 16-15, Calle 29, Bayamon, Puerto Rico (the
"Facility"), has violated provisions of FIFRA and the CAA.



FIFRA Statutory and Regulatory Background

1. Section 2(s) ofFIFRA, 7 U.S.C. § 136(s), defines "person" as any individual, partnership,
association, corporation, or any organized group of persons whether incorporated or not.

2. Section 2(e)(l) ofFIFRA, 7 V.S.C. § 136(e)(1), and 40 C.F.R. § 171.2(a) define a
"certified applicator" as any individual who is certified under Section 11 ofFIFRA, 7 V.S.C.
§136i, as authorized to use or supervise the use of any pesticide which is classified for restricted
use.

3. Section 2(e)(3) ofFIFRA, 7 U.S.C. § 136(e)(3), and 40 C.F.R. § 171.2(a)(9) define a
"commercial applicator" as an applicator who uses or supervises the use of any pesticide which is
classified for restricted use for any purpose or on any property.

4. Section 2(t) ofFIFRA, 7 V.S.C. § 136(t), and 40 C.F.R. § 152.5, define a ''pest,'' in part, as
any insect.

5. Section 2(u) ofFIFRA, 7 V.S.C. § 136(u), defines the term "pesticide" as, among other
things, "( 1) any substance or mixture of substances intended for preventing, destroying, repelling
or mitigating any pest."

6. Section 2(P)(l) ofFIFRA, 7 U.S.C. § 136(P)(1), defmes the term "label" as written,
printed, or graphic matter on or attached to, the pesticide or device or any of its containers or
wrappers.

7. Section 2(p)(2) ofFIFRA, 7 V.S.C. § 136(P)(2), defines the term "labeling" as all labels
and all other written, printed or graphic matter accompanying the pesticide or device at any time,
or to which reference is made on the label or in literature accompanying the pesticide.

8. Section 2(ee) ofFIFRA, 7 V.S.C. § 136(ee), defines the term ''to use any registered
pesticide in a manner inconsistent with its labeling" as to use any registered pesticide in a manner
not permitted by the labeling.

9. Section 12(a)(2)(G) ofFIFRA, 7 V.S.C. § 136j(a)(2)(G), states that it is unlawful for any
person "to use any registered pesticide in a manner inconsistent with its labeling."

eAA Statutory and Regulatory Background

10. Section 602(a) of the CAA, 42 V.S.C. § 7671a(a), directs the Administrator ofEPA to
publish a list of class I substances, and to add to that list any other substance that the
Administrator finds causes or contributes significantly to harmful effects on the stratospheric
ozone layer.
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11. Section 603 ofthe CAA, 42 U.S.C. § 7671b, sets forth monitoring and reporting
requirements for producers, importers or exporters of class I controlled substances, and authorizes
the EPA Administrator to amend the monitoring and reporting regulations of class I and class II
substances.

12. Pursuant to the authority in Section 603 of the CAA, 42 U.S.C. § 7671b, the Administrator
of EPA promulgated regulations governing stratospheric ozone depleting substances, which are
set forth at 40 C.F.R. Part 82.

13. Appendix A to 40 C.F.R. Part 82, Subpart A, lists class I controlled substances, and
includes methyl bromide (CH3Br) as a class I, Group VI controlled substance.

14. Appendix F to 40 C.F.R. Part 82, Subpart A, lists ozone-depleting chemicals, and includes
methyl bromide (CH3Br).

15. The use of methyl bromide, a class I ozone-depleting substance, for quarantine and
preshipment purposes is regulated under Section 604(d)(5) of the CAA, 42 U.S.C. § 7671c (d)(5),
and the implementing regulations at 40 C.F.R. Part 82.

16. Section 604 of the CAA, 42 U.S.C. § 7671c, provides for the phase-out of production and
consumption of class I substances, with certain exceptions. One exception, set forth at Section
604(d)(5) of the CAA, 42 U.S.C. § 7671c(d)(5), provides that, to the extent consistent with the
Montreal Protocol's quarantine and preshipment provisions, the EPA Administrator shall exempt
from the phase-out the production, importation, and consumption of methyl bromide to fumigate
commodities entering or leaving the United States or any State for purposes of compliance with
Animal and Plant Health Inspection Service (U.S. Department of Agriculture) requirements or
other international, Federal, State or local food protection standards.

17. Pursuant to 40 C.F.R. § 82.3, "quarantine applications" are, with respect to class I, Group
VI controlled substances, treatments to prevent the introduction, establishment and/or spread of
quarantine pests (including diseases), or to ensure their official control, where: (1) official control
is that performed by, or authorized by, a national (including state, tribal or local) plant, animal Of

environmental protection or health authority; (2) quarantine pests are pests of potential
importance to the areas endangered thereby and not yet present there, or present but not widely
distributed and being officially controlled.

18. Pursuant to 40 C.F.R. § 82.3, "pre shipment applications" are, with respect to class I, Group
VI controlled substances, those non-quarantine applications applied within 21 days prior to export
to meet the official requirements of the importing country or existing official requirements of the
exporting country. Official requirements are those which are performed by, or authorized by, a
national plant, animal, environmental, health or stored product authority.
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19. Section 302(e) of the CAA, 42 U.S.C. § 7602(e), and 40 C.F.R. § 82.3 define "person" as
any individual or legal entity, including an individual, corporation, partnership, association, state,
municipality, political subdivision of a state, Indian tribe; any agency, department, or
instrumentality of the United States; and any officer, agent, or employee thereof.

20. 40 C.F.R. § 82.3 defines "applicator" as the person who applies methyl bromide.

21. Pursuant to 40 C.F.R. § 82.3, "distributor of methyl bromide" means the person directly
selling a class I, Group VI controlled substance to an applicator.

22. Section 113(d)(1) of the CAA, 42 U.S.C. § 7413(d)(1), limits the Administrator's authority
to matters where the total penalty sought does not exceed $37,500 (the amount as adjusted by 40
C.F.:R.§ 19.4), and the first alleged date of violation occurred no more than 12 months prior to the
initiation of administrative action, except where the Administrator and the Attorney General of
the United States jointly determine that the matter involving a larger penalty amount or longer
period of violations is appropriate for the administrative penalty action.

23. The Administrator and the Attorney General of the United States, each through their
respective delegates, have determined jointly that an administrative penalty action is appropriate
for the period of violation alleged in this Complaint.

Background

24. Methyl Bromide is the active ingredient in certain restricted use pesticides regulated under
FIFRA, 7 U.S.C. § 136 et seq.

25. Meth-O-Gas Q, EPA Reg. No. 5785-41 ("MethQ"), is a pesticide registered pursuant to
FIFRA § 3.

26. MethQ's active ingredient is 100% methyl bromide.

27. The MethQ label (MOGQ-8 REV.C) (the "Label") and MethQ booklet (MOGQ-2
REV.GLK398F) (the "Booklet") (collectively the "MethQ labeling") set forth precautionary
statements and specific directions regarding use, storage, handling, sale and disposal ofMethQ.

28. M & P Pest Control, Inc. (hereinafter "M & P"), located at 1332 Ave. Jesus T. Pinero, San
Juan, Puerto Rico, has been a distributor of pesticides at all times pertinent to this Complaint.

29. M & P Pest Control is a "distributor of methyl bromide" as that term is defined by 40
C.F.R. § 82.3.
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30. Acting under the authority and pursuant to the provisions of Section 9(a) of FIFRA, 7
V.S.C. § 136g(a), duly-authorized Puerto Rico Department of Agriculture ("PRDA") and EPA
Inspectors conducted inspections ofM & P on the following dates: March 25-26,2015, March 31,
2015, April 8, 2015, April 16, 2015, April 17, 2015, April 22, 2015, May 13,2015, May 20,
2015, and October 19,2015 (collectively, the "M & P Inspections").

31. At the M & P Inspections, the inspectors collected records and statements, including records
and statements regarding Respondent's purchases of MethQ during the period September 2013
through February 2015.

32. During the March 26, 2015 M & P Inspection, representatives of M & P provided the
inspectors with a copy of the MethQ Labeling, described in Paragraph 27, above, which M & P
provided with the sale of every MethQ canister.

33. On May 26,2015, acting under the authority and pursuant to the provisions of Section 8(b)
ofFIFRA, 7 V.S.C. § 136f(b), and of Section 114a of the CAA, 42 V.S.C. § 7414, EPA sent M &
Pan Information Request Letter ("IRL") requesting information and records regarding the import,
distribution, and application of Methyl Bromide.

34. The IRL specifically requested, along with other reporting and recordkeeping documents,
that M & P provide copies of certifications that M & P received from applicators stating that the
quantity of methyl bromide ordered would be used solely for quarantine or preshipment
applications as required by 40 C.F.R. § 82.13(y)(2).

35. On July 17,2015, M & P provided a response (the "M & P Response") to EPA's IRL.

36. In the M & P Response, M & P stated, as a response to the portion of the IRL discussed in
Paragraph 34, that "We don't have any these (sic) documents."

37. In the M & P Response, M & P provided EPA with a copy of the MethQ Booklet,
described in Paragraph 27, above, which M & P further asserted that it distributed with the sale of
every MethQ canister.

38. M & P sold or otherwise distributed MethQ to Respondent between September 2013 and
February 2015.

39. Upon information and belief, the MethQ canisters M & P sold Respondent bore the MethQ
Labeling described in Paragraph 27, above.

40. During the October 19,2015 Inspection, Mr. Michael Pantoja, the president ofM & P
stated that ''no applicator gave any QPS documentation to M & P."
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41. Acting under the authority and pursuant to the provisions of Section 9(a) ofFIFRA, 7
D.S.C. § 136g(a), duly-authorized EPA and PRDA Inspectors inspected Respondent's Facility, on
April 15, 2015 and on May 14,2015 ("April Inspection" and "May Inspection" respectively, or
collectively, the "TN Inspections").

42. During the TN Inspections, the inspectors provided a Notice of Pesticides UselMisuse
Inspection form to Respondent which identified the reason for each of the Inspections and the
violations suspected.

43. During the April Inspection, the inspectors collected ten (10) pesticide application records
documenting Respondent's use of MethQ, for which they issued a Receipt for Samples document.

44. During the April Inspection, the inspectors requested that the Respondent provide all records
in his possession related to the purchase and use of methyl bromide.

45. Respondent did not provide EPA with the records from each commodity owner requesting
the quarantine and preshipment use of Methyl Bromide and citing legal justification for such use.

46. During the April Inspection, Respondent made the following statements regarding the
MethQ applications to the inspectors:

a. that he performed all MethQ applications without the supervision of a regulatory agent;

h. that he did not have a direct reading device to measure the air concentration levels of
methyl bromide (MethQ) during applications;

c. that he did not have and/or did not own a self-contained breathing apparatus (SCBA) for
use during the MethQ applications; and

d. that he purchased the MethQ he applied from M & P.

47. During the May Inspection, the inspectors collected five (5) additional pesticide application
records documenting Respondent's use of MethQ, for which they issued a Receipt for Samples
document.

FIFRA Liability

Counts 1-55
Use of a Registered Pesticide in a Manner Inconsistent with its Label (Applications)

48. Complainant realleges each allegation contained in Paragraphs 1 through 47, inclusive, as
if fully set forth herein.
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49. Respondent has been, and continues to be, a "person" as defined by FIFRA § 2(s), 7 V.S.C.
§ 136(5),and as such is subject to FIFRA and the regulations promulgated thereunder.

50. Respondent engages, and at all times pertinent to this Complaint has engaged, in commercial
activities providing pest control services using pesticides.

51. Respondent is, and has been at all times pertinent to this Complaint, a "certified
applicator" within the meaning of Section 2(e)(1) ofFIFRA, 7 V.S.c. § 136(e)(1), and 40 C.F.R.
§ 171.2(a)(8).

52. Respondent is, and has been at all times pertinent to this Complaint, a "commercial
applicator" within the meaning of Section 2(e)(3) ofFIFRA, 7 V.S.C. § 136(e)(3), and 40 C.F.R.
§ 171.2(a)(9).

53. Respondent is, and has been at all times pertinent to this Complaint, subject to FIFRA and
the regulations promulgated thereunder.

54. The following statements are clearly displayed on the MethQ Label received by
Respondent and referenced in Paragraphs 27, 32, 37, and 39, above:

a. At the top of the label and in all bolded capital letters:
"COMMODITY FUMIGANT
FOR QUARANTINEIREGULATORY USE ONLY
SUPERVISION BY REGULATORY AGENT REQUIRED."

b. "The acceptable air concentration level for persons exposed to methyl bromide is 5ppm
(20 mglm3). The air concentration level is measured by a direct reading detection
device, such as a Matheson-Kitaghawa, Draeger, or Sensidyne."

c. "Do not allow entry into the treated area by any person before this time, unless
protective clothing and a respiratory protection device (NIOSHIMSHA approved self-
contained breathing apparatus (SCBA) or combination air-supplied/SCBA respirator) is
worn."

d. PERSONAL PROTECTIVE EQUIPMENT (PPE) ••• "Applicators and other
handlers must wear: ... Full-face or safety glasses with brow and temple shields (Do
NOT wear goggles) ... When the acceptable air concentration level is above 5 ppm and
a respirator is required, protect the eyes by wearing a full-face respirator. No respirator
is required if the air concentration level of methyl bromide in the working area is
measured to be 5 ppm or less. A respirator is required if the acceptable air
concentration level of 5 ppm is exceeded at any time. The respirator must be one of
the following type: (a) a supplied-air respirator (MSHAINIOSH approvaJ number
prefix TC-19C) OR (b) a self-contained breathing apparatus (SCBA) (MSHAINIOSH
approval number prefix TC-13F)."
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e. "It is a violation of Federal law to use this product in a manner inconsistent with its
labeling. "

f. "This fumigant is a highly hazardous material ... Before using, read and follow all label
precautions and directions."

g. "All persons working with this fumigant must be knowledgeable about the hazards, and
trained in the use of required respiratory protection equipment and detector devices,
emergency procedures, and proper use of the fumigant."

h. "MethQ may be used for quarantine/regulatory commodity fumigation only.
Supervision by regulatory agent is required."

i. "You must carefully read and understand the accompanying use direction, GLK 398F
[Booklet], in order to use MethQ."

J. "Observe all safety and precautionary statements as set forth in the accompanying use
directions, GLK398F [Booklet]."

55. The directions for use in the MethQ Booklet GLK398F include:

a. On page 1, in large bold letters -
"METHO-O-GAS ®Q
COMMODITY FUMIGANT
FOR QUARANTINEIREGULATORY USE ONLY
SUPERVISION BY REGULATORY AGENT REQUIRED".

b. "READ THIS BOOKLET AND ENTIRE LABEL CAREFULLY PRIOR TO USE.
USE THIS PRODUCT ACCORDING TO LABEL INSTRUCTIONS."

c. Same as 54(b) above

d. Same as 54(c) above

e. Same as 54(d) above.

f. Same as 54(e) above.

g. Same as 54(f) above.

h. Same as 54(g) above.

1. "This is a limited use label for quarantine/regulatory purposes and is to be used by or
under the supervision ofa State or Federal agency."
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56. The MethQ Labeling specifies permitted application sites, crops, and pests.

57. The MethQ Labeling does not allow dwellings (e.g., residences) or structures not used for
the commercial storage or handling of commodities as application sites.

58. Respondent applied MethQ bearing the MethQ Labeling referenced in Paragraphs 27,32,
37, and 39, above, and containing the statements set out in Paragraphs 54 and 55, above, at the
following dates, times, and locations:

Date Location Treatment Sitel Invoice
Type of Structure Number

1 02/26/2015 Agua Buena, PR Residence/Closet 6832
2 02/20/2015 Bayamon, PR ResidencelKitchen 6830
3 0211112015 Guaynabo, PR Residence/Bedroom 6083
4 02/06/2015 Sanjuan, PR ResidencelKitchen 6082
5 12/05/2014 Caguas, PR ResidencelKitchen Illegible
6 11130/2014 Bayamon, PR Residence/Bedroom 6690
7 09/26/2014 Bayamon, PR ResidencelKitchen 6596
8 09119/2014 Illegible ResidencelKitchen 6585
9 09/10/2014 Caguas, PR DoorlMuseum 6568
10 04/07/2014 Bayamon, PR Residence/Furniture 6308
11 11122/2013'" Bayamon, PR Kitchen 053388
12 10/25/2013 Bayamon,PR Wood Package 053375
13 10111/2013* Bayamon, PR Wagon 053330
14 09/27/2013* Bayamon, PR Wood Panels 053322
15 09113/2013* Bayamon, PR Kitchen 053271

59. During the May Inspection, Respondent indicated that the asterisked applications (invoices
11, 13, 14, and 15) memorialized in the previous Paragraph were performed inside of a freight
car.

60. The "residences" identified in nine (9) of the applications listed in the table in Paragraph
58, above, are not application sites specified in the MethQ Labeling.

61. The museum identified in one of the applications listed in the table in Paragraph 58, above,
is not an application site specified in the MethQ Labeling.

62. Respondent conducted applications of MethQ at ten (10) application sites, set out in the
table in Paragraph 58 above, which were not specified in the MethQ Labeling.

63. None of the fifteen (15) MethQ applications set out in the table in Paragraph 58 above, was
supervised by a regulatory agent.
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64. For each of the fifteen (15) applications set out in the table in Paragraph 58, Respondent
failed to use the following PPE:

a. SCBA, and
b. Full face or safety glasses with brow and temple shields.

65. For each of the fifteen (15) applications set out in the table in Paragraph 58, above,
Respondent failed to use a direct reading device.

66. Each of Respondent's failures to comply with a specific requirement of the MethQ Label,
as described in Paragraphs 50 to 55, above, constitutes a separate use of a registered pesticide in a
manner inconsistent with its labeling, in violation ofFIFRA § 12(a)(2)(G), 7 V.S.C. § 136j
(a)(2)(G).

67. In the course of the fifteen (15) MethQ applications set out in the table in Paragraph 58,
above, Respondent committed 55 separate violations ofFIFRA § 12(a)(2)(G), 7 V.S.C.
§ 136j (a)(2)(G), specifically consisting of:

a. 10 applications to a site not specified in the MethQ Labeling;

b. 15 applications not supervised by a regulatory agent as required by the MethQ
Labeling;

c. 15 applications without the PPE required by the MethQ Labeling; and

d. 15 applications without a direct detection device required by the MethQ Labeling.

68. Each of Respondent's fifty-five (55) failures to comply with specific requirements of the
MethQ Label is a violation ofFIFRA § 12(a)(2)(G), 7 V.S.C. § 136j(a)(2)(G), for which a penalty
may be assessed pursuant to FIFRA.

CAA Liability

Count 56
Failure to Comply With CAA Recordkeeping Requirements

69. Complainant realleges each allegation contained in Paragraphs 1 through 68, inclusive, as
if fully set forth herein.

70. Respondent is, and has been at all times pertinent to this Complaint, a "person," as that
term is defined by Section 302(e) of the CAA, 42 V.S.C. § 7602(e).

71. Respondent is, and has been at all times pertinent to this Complaint, an "applicator" of
methyl bromide within the meaning of 40 C.F.R. § 82.3.
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72. Respondent is, and has been at all times pertinent to this Complaint, subject to the CAA
and the regulations at 40 C.F.R. Part 82 promulgated thereunder.

73. Pursuant to 40 C.F.R. § 82.13(z)(1), applicators of methyl bromide produced or imported
solely for quarantine and/or preshipment ("QPS") applications must maintain, for three years, for
every application, a document from the commodity owner, shipper or their agent, requesting the
use of methyl bromide for QPS applications and citing the regulatory requirement that justifies its
use.

74. Respondent failed to maintain the document described in the previous paragraph for any of
the following fifteen (15) applications:

Date Location Invoice
Number

1 02/26/2015 Agua Buena, PR 6832
2 02/20/2015 Bayamon, PR 6830
3 02/11/2015 Guaynabo, PR 6083
4 02106/2015 Sanjuan, PR 6082
5 12/05/2014 Caguas, PR Illegible
6 11130/2014 Bayamon, PR 6690
7 09/26/2014 Bayamon, PR 6596
8 09/19/2014 Illegible 6585
9 0911012014 Caguas, PR 6568
10 04/07/2014 Bayamon, PR 6308
11 11/22/2013 Bayamon, PR 053388
12 10/25/2013 Bayamon, PR 053375
13 1011112013 Bayamon, PR 053330
14 09/27/2013 Bayamon, PR 053322
15 09/13/2013 Bayamon,PR 053271

75. Respondent's failure to comply with the recordkeeping requirements of 40 C.F.R.
§ 82.13(z)(I) for the period September 13,2013 to February 26,2015 constitutes a violation of
the CAA, for which a civil penalty may be assessed under Section 113(d)(1 )(B), 42 U.S.C.
§ 7413(d)(I)(B).

Count 57
Failure to Comply With CAA Reporting Requirements

:6. Complainant real leges each allegation contained in Paragraphs 1 through 75, inclusive, as
If fully set forth herein.

II



77. Pursuant to 40 C.F.R. § 82.13(z)(2), every applicator that purchases methyl bromide that
was produced or imported solely for QPS applications shall provide to the distributors from
whom they purchase, prior to shipment, a certification that the methyl bromide will be used only
for QPS applications.

78. Respondent purchased MethQ from M & P on the following 2 dates:

Invoice Number Date Unit Purchased Amount
Purchased

1 203423 05/27/2013 1 50 lb.
2 208728 09/09/2014 1 50 lb.

79. As a result of the M & P Inspections, EPA determined that M & P did not receive
certifications from Respondent stating that the methyl bromide purchased would be used only for
QPS applications.

80. From May 27, 2013 to September 9,2014, Respondent purchased methyl bromide from M
& P without providing, prior to shipment, a certification that the MethQ purchased would be used
only for QPS applications.

81. Respondent's failure to comply with the reporting requirements of 40 C.F.R. § 82.13(z)(2)
from May 27,2013 through September 9,2014 constitutes a violation of the CAA, for which a
civil penalty may be assessed under Section 113(d)(1)(B) 42 U.S.C. § 7413(d)(1)(B).

PROPOSED CIVIL PENAL TV

Complainant proposes at this time that Respondent be assessed the statutory maximum
penalties authorized by FIFRA and the CAA. After an exchange of information has occurred,
pursuant to 40 C.F.R. § 22.19, Complainant will file a document with a specific proposed penalty
and an explanation of how the proposed penalty was calculated in accordance with the criteria in
FIFRA and the CAA. Pursuant to 40 C.F.R. § 22.l4(a)(4)(ii), the text below provides the number
of violations for which a penalty is sought, a brief explanation of the severity of each violation
alleged and a recitation of the relevant statutory penalty authority of FIFRA and the CAA.
Complainant intends to seek penalties for each violation alleged in each Count.

FIFRA VIOLATIONS

EPA's FIFRA Penalty Authority and Overview ofFIFRA Enforcement Response Policy

Pursuant to Section 14(a) ofFIFRA, 7 U.S.c. § 136/(a), as amended, Complainant
proposes the assessment of a civil penalty of up to $7,500 per day against Respondent for each of
the applicable violations of FIFRA alleged in this Complaint.
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For the FIFRA violations alleged above, the proposed civil penalty will be determined in
accordance with Section 14(a) ofFIFRA, 7 U.S.c. § 136/(a), as amended, which authorizes the
assessment of a civil penalty of up to $7,500 for each violation of "any provision of' subchapter
II ofFIFRA, 7 U.S.C. §§ 136-136y. (Pursuant to the Debt Collection Improvement Act of 1996
("DCIA"), and the Civil Monetary Penalty Inflation Adjustment Rules, 61 Fed. Reg. 69360
(December 31, 1996),69 Fed. Reg. 7121 (February 13,2004), and 73 Fed Reg. 75345
(December 11, 2008) (collectively, "Inflation Rules"), as codified at 40 C.F.R. Part 19, the
statutory maximum assessment per violation was raised to $7,500 for violations occurring after
January 12,2009.)

For purposes of determining the amount of any penalty to be assessed, Section 14 of
FIFRA requires that EPA "shall consider the appropriateness of such penalty to the size of the
business of the person charged, the effect on the person's ability to continue in business, and the
gravity of the violation" (Section 14(a)(4) ofFIFRA, 7 U.S.C. § 136/(a)(4».

In developing the proposed penalty for the violations alleged in this Complaint,
Complainant will take into account the particular facts and circumstances of this case, to the
extent known at the time, and use EPA's "FIFRA Enforcement Response Policy [for] The Federal
Insecticide, Fungicide and Rodenticide Act," dated December 2009 (hereinafter referred to as the
"ERP"). This guidance policy provides rational, consistent and equitable calculation
methodologies for applying the statutory penalty criteria enumerated above to particular cases to
develop a gravity-based penalty for each violation. A copy of the ERP is available upon request or
may be obtained from the Internet at this address: http://www.epa.gov/enforcementlfifra-
enforcement-response-policy.

Complainant may adjust each gravity-based penalty upward or downward based upon the
violator-specific and environmental sensitivity adjustment factors described in the ERP. In
addition, Complainant may add a component to reflect any economic benefit gained by
Respondent for failing to comply with the regulatory requirement. Complainant will also
consider, if raised, Respondent's ability to pay a civil penalty. The burden ofraising and
demonstrating an inability to pay rests with Respondent.

As a basis for calculating a specific penalty pursuant to 40 C.F.R. § 22. 19(a)(4),
Complainant will consider, among other factors, facts and circumstances unknown to
Complainant at the time of issuance of this Complaint that become known after the Complaint is
issued.

Counts 1-55 - Use of a Registered Pesticide in a Manner Inconsistent with its Label, in violation
ofFIFRA § 12(a)(2)(G), 7 U.S.C. § 136j (a)(2)(G).
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For each type of violation associated with a particular product, the penalty amount is
determined under the seven-step process in the ERP that considers the Section 14(a)(4) criteria.
These steps using the tables and Appendixes in the ERP are as follows:

(1) Number of independently assessable violations: The Agency considers each failure of an
applicator to follow a distinct label requirement to be an independently assessable violation of
FIFRA § 12(a)(2)(G). The number of violations and days of violations are set out in Counts 1-55,
above. Each of these independent violations ofFIFRA is subject to civil penalties up to the
statutory maximum.

(2) Size of business category for the violator: In order to provide equitable penalties, civil
penalties assessed for violations of FIFRA generally increase as the size of the Respondent
increases.

(3) Gravity of the violation for each independently assessable violation: The level assigned to
each violation of FIFRA represents an assessment of the relative severity of each violation. The
relative severity of each violation considers the actual or potential harm to human health and the
environment which could result from the violation and the importance of the requirement to
achieving the goals of the statute. MethQ is a highly toxic restricted use pesticide. In conducting
each of the fifteen applications described herein, Respondent deviated substantially and in
multiple ways from the requirements of the MethQ labeling, endangering himself, his customers,
potentially others, and the environment.

(4) "Base" penalty amount associated with the size of business and the gravity of violation for
each independently assessable violation: The size of business categories and gravity levels are
broken out in the ERP Penalty Matrices. FIFRA imposes different statutory ceilings on the
maximum civil penalty that may be assessed against persons listed in FIFRA § 14(a)(1) and
persons listed in Section 14(a)(2), and the ERP sets out separate penalty matrices for each. As a
certified applicator, Respondent is a FIFRA § 14(a)(1) business.

(5) "Adjusted" penalty amount based on case-specific factors using the gravity adjustment
criteria: The Agency has assigned adjustments, for each violation relative to the specific
characteristics of the pesticide involved, the harm to human health and/or harm to the
environment, compliance history of the violator, and the culpability of the violator. The gravity
adjustment values from each gravity category listed in Appendix B of the ERP are to be totaled.
Once this base penalty amount is calculated, it is to be rounded to the nearest $100.

(6) Economic benefit of noncompliance: An economic benefit component should be calculated
and added to the gravity-based penalty component when a violation results in "significant"
economic benefit to the violator. "Significant" is defined as an economic benefit that totals more
than $10,000 for all FIFRA violations alleged in the complaint.
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(7) Violator's ability to continue in business: FIFRA § 14(a)(4) requires the Agency to consider
the effect of the penalty on a respondent's ability to continue in business when determining the
amount of the civil penalty.

In instances where the Agency obtains records which evidence multiple applications, sales or
distributions for the same violations, the Region may apply a "graduated" penalty calculation.

CAA VIOLATIONS

EPA's CAA Penalty Authority and Overview ofCAA General Policy

Section 113(d) of the CAA, 42 D.S.C. § 7413(d), provides that the Administrator may
assess a civil administrative penalty of up to $25,000 per day for each violation of the CAA. As
previously noted, the DCIA requires EPA periodically to adjust its civil monetary penalties for
inflation. Pursuant to the DCJA, EPA adopted regulations entitled Civil Monetary Penalties
Inflation Adjustment Rule which are codified at 40 C.F.R. Part 19 ("Part 19"). The maximum
civil penalty per day for each violation that occurred from January 12,2009 until now is $37,500.

In determining the amount of penalty to be assessed, Section 113(e) of the CAA requires
that the Administrator consider the size of the business, the economic impact of the penalty on the
business, the violator's full compliance history and good faith efforts to comply, the duration of
the violation as established by any credible evidence, the payment by the violator of penalties
previously assessed for the same violation, the economic benefit of noncompliance, the
seriousness of the violation, and other factors as justice may require.

In calculating a specific penalty pursuant to 40 C.F.R. § 22.19(a)(4), Complainant will
consider, among other factors, facts and circumstances unknown to Complainant at the time of
issuance of the Complaint that become known after the Complaint is issued.

Pursuant to Section 113(d) of CAA, 42 D.S.C. § 7413(d), as amended, Complainant
proposes the assessment of a civil penalty of up to $37,500 per day against the Respondent for
each of the applicable violations alleged in this Complaint.

The violations alleged in Counts 56 and 57 would result in the Respondent being liable for
the assessment of administrative penalties pursuant to Section 113(d) of the CAA. The proposed
penalty will be prepared in accordance with the criteria in Section 113(e) of the CAA, and in
accordance with the guidelines set forth in EPA's Clean Air Act Stationary Source Civil Penalty
Policy, as amended (General Policy). EPA's General Policy reflects EPA's application of the
factors set forth in Section 113(e) of the Act and provides guidance on how EPA is to calculate
penalties for the CAA. The policy indicates that EPA should propose a penalty consisting of an
economic benefit component and a gravity component. The economic benefit component is the
economic benefit the violator gained as a result of the violation. The gravity component, in turn,
consists of elements based on the actual or potential harm caused by the violation, the
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significance of the regulation in question to the regulatory scheme, the sensitivity of the
environment and the size of the violator.

Economic benefit: The General Policy provides the Region the discretion not to seek economic
benefit where the benefit derived from the CAA violations is less than $5,000.

Gravity: The General Policy also indicates that the Region should recover penalties that reflect
the "seriousness" of the violation in a gravity component. In measuring the seriousness of these
violations, the Region may consider the importance to the regulatory scheme, the duration of the
violation, and the size of the violator.

Size of the violator: In order to provide equitable penalties, civil penalties assessed for violations
of the CAA will generally increase as the size of the business increases.

Count 56 - Recordkeeping-Failure to maintain records from commodity owner requesting use
of QPS Methyl Bromide and citing legal justification for such use for 3 years, in violation of 40
C.F.R. § 82.l3(z)(I).

Gravity: Respondent's failure to create and maintain records as required by 40 C.F.R. Part 82
contravened the essence of the regulatory scheme.

Importance to regulatory scheme: The Respondent, by failing to keep the required record,
deviated substantially from the regulation. Recordkeeping allows regulatory agencies to confirm
that QPS methyl bromide is being used properly.

Duration of violation: The violation period reflects the total number of days between the first date
of a methyl bromide application for which no record was kept through the last date of such an
application.

Count 57 - Reporting-Failure to provide certifications to distributor, prior to shipment of QPS
methyl bromide, that methyl bromide will only be used for QPS applications, in violation of 40
C.F.R. § 82.13(z)(2).

Gravity: Respondent's failure to provide the required certifications for MethQ contravened the
regulatory scheme.

Importance to regulatory scheme: The Respondent, by failing to submit a required certification,
deviated substantially from the regulation. Certification requirements help distributors report to
EPA that QPS methyl bromide is being sold for QPS purpose.

Duration of violation: The violation period reflects the total number of days between the first date
of a methyl bromide purchase for which no certification was provided to the distributor through
the last date of such a purchase.
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PROCEDURES GOVERNING TIDS ADMINISTRATIVE LITIGATION

The rules of procedure governing this civil administrative litigation were originally set
forth in 64 Fed. Reg. 40138 (July 23, 1999), entitled, "CONSOLIDATED RULES OF
PRACTICE GOVERNING THE ADMINISTRATIVE ASSESSMENTS OF CIVIL
PENAL TIES, ISSUANCE OF COMPLIANCE OR CORRECTIVE ACTION ORDERS, AND
THE REVOCATION, TERMINATION OR SUSPENSION OF PERMITS", and are codified at
40 C.F.R. Part 22. A copy of these rules accompanies the Complaint.

A. Answering the Complaint

Where Respondent intends to contest any material fact upon which the Complaint is
based, to contend that the proposed penalty andlor the Compliance Order is inappropriate or to
contend that Respondent is entitled to judgment as a matter of law, Respondent must file with the
Regional Hearing Clerk of EPA, Region 2, both an original and one copy of a written answer to
the Complaint, and such Answer must be filed within 30 days after service of the Complaint. 40
C.F.R. §§ 22.15(a) and 22.7(c). The address of the Regional Hearing Clerk ofEPA, Region 2, is:

Regional Hearing Clerk
U.S. Environmental Protection Agency, Region 2
290 Broadway, 16th floor
New York, New York 10007-1866

(NOTE: Any documents that are filed after the Answer has been filed should be filed as specified
in "D" below.)

Respondent shall also then serve one copy of the Answer to the Complaint upon
Complainant and any other party to the action. 40 C.F.R. § 22.l5(a).

Respondent's Answer to the Complaint must clearly and directly admit, deny, or explain
each of the factual allegations that are contained in the Complaint and with regard to which
Respondent has any knowledge. 40 C.F .R. § 22. 15(b). Where Respondent lacks knowledge of a
particular factual allegation and so states in its Answer, the allegation is deemed denied. 40
C.F.R. § 22.15(b).

The Answer shall also set forth: (1) the circumstances or arguments that are alleged to
constitute the grounds of defense, (2) the facts that Respondent disputes (and thus intends to place
at issue in the proceeding) and (3) whether Respondent requests a hearing. 40 C.F.R. § 22. 15(b).

Respondent's failure affirmatively to raise in the Answer facts that constitute or that might
constitute the grounds of their defense may preclude Respondent, at a subsequent stage in this
proceeding, from raising such facts andlor from having such facts admitted into evidence at a
hearing.
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B. Opportunity to Request a Hearing

If requested by Respondent in its Answer, a hearing upon the issues raised by the
Complaint and Answer may be held (40 C.F.R. § 22.15(c». If, however, Respondent does not
request a hearing, the Presiding Officer (as defined in 40 C.F.R. § 22.3) may hold a hearing if the
Answer raises issues appropriate for adjudication (40 C.F.R. § 22.l5(c».

Any hearing in this proceeding will be held at a location determined in accordance with 40
C.F.R. § 22.35(b). A hearing of this matter will be conducted in accordance with the applicable
provisions of the Administrative Procedure Act ("APA"), 5 U.S.C. §§ 551-59, and the procedures
set forth in Subpart D of 40 C.F.R. Part 22.

C. Failure to Answer

If Respondent fails in its Answer to admit, deny, or explain any material factual allegation
contained in the Complaint, such failure constitutes an admission of the allegation. 40 C.F.R. §
22.l5(d). If Respondent fails to file a timely [i.e. in accordance with the 30-day period set forth in
40 C.F.R. § 22.lS(a)] Answer to the Complaint, Respondent may be found in default upon
motion. 40 C.F.R. § 22.17(a). Default by Respondent constitutes, for purposes of the pending

proceeding only, an admission of all facts alleged in the Complaint and a waiver of Respondenrss
right to contest such factual allegations. 40 C.F.R. § 22. 17(a). Following a default by Respondent
for a failure to timely file an Answer to the Complaint, any order issued therefore shall be issued
pursuant to 40 C.F.R. § 22.17(c).

Any penalty assessed in the default order shall become due and payable by Respondent without
further proceedings 30 days after the default order becomes final pursuant to 40 C.F.R. §
22.27(c). 40 C.F.R. § 22. 17(d). If necessary, EPA may then seek to enforce such final order of
default against Respondent, and to collect the assessed penalty amount, in federal court or through
other appropriate means. Any default order requiring compliance action shall be effective and
enforceable against Respondent without further proceedings on the date the default order becomes
final under 40 C.F.R. § 22.27(c). 40 C.F.R. § 22. 17(d).

D. Ffling of Documents Filed After the Answer

Unless otherwise ordered by the Presiding Officer for this proceeding, all documents filed
after Respondent has filed an Answer should be filed with the Headquarters Hearing Clerk acting
on behalf of the Regional Hearing Clerk, addressed as follows:
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If filing by the United States Postal Service:

Sybil Anderson
Headquarters Hearing Clerk
Office of the Administrative Law Judges
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Mail Code 1900R
Washington, D.C. 20460

If filing by UPS, FedEx, DHL or other courier or personal delivery, address to:

Sybil Anderson
Headquarters Hearing Clerk
Office of the Administrative Law Judges
Ronald Reagan Building, Room M1200
U.S. Environmental Protection Agency
1300 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

E. Exhaustion of Administrative Remedies

Where Respondent fails to appeal an adverse initial decision to the Agency's
Environmental Appeals Board ("EAB") (see 40 C.F.R. § 1.25(e», pursuant to 40 C.F.R. § 22.30,
that initial decision thereby becomes a final order pursuant to the terms of 40 C.F.R. § 22.27(c),
Respondent waives its right to judicial review. 40 C.F.R. § 22.27(d).

To appeal an initial decision to the EAB, Respondent must do so "[wjthin thirty (30) days
after the initial decision is served." 40 C.F.R. § 22.30(a). Pursuant to 40 C.F.R. § 22.7(c), where
service is effected by mail, "five days shall be added to the time allowed by these rules for the
filing of a responsive pleading or document." Note that the 45-day period provided for in 40
C.F.R. § 22.27(c) [discussing when an initial decision becomes a final order] does not pertain to
or extend the time period prescribed in 40 C.F.R. § 22.30(a) for a party to file an appeal to the
EAB of an adverse initial decision.

INFORMAL SETTLEMENT CONFERENCE

Whether or not Respondent requests a formal hearing, EPA encourages settlement of this
proceeding consistent with the provisions of the Act and its applicable regulations. 40 C.F.R. §
22.18(b). At an informal conference with a representative(s) of Complainant, Respondent may
comment on the charges made in the Complaint, and Respondent may also provide whatever
additional information that it believes is relevant to the disposition of this matter, including: (1)
actions Respondent has taken to correct any or all of the violations herein alleged, (2) any
information relevant to Complainant'S calculation of the proposed penalty, (3) the effect the
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proposed penalty would have on Respondent's ability to continue in business and/or (4) any other
special facts or circumstances Respondent wishes to raise.

Complainant has the authority to modify the amount of the proposed penalty, where
appropriate, to reflect any settlement agreement reached with Respondent, to reflect any relevant
information previously not known to Complainant, or to dismiss any or all of the charges, if
Respondent can demonstrate that the relevant allegations are without merit and that no cause of
action as herein alleged exists. Respondent is referred to 40 C.F.R. § 22.18.

Any request for an informal conference or any questions that Respondent may have
regarding this complaint should be directed to:

Jeannie M. Yu, Esq.
Assistant Regional Counsel
Office of Regional Counsel
U.S. Environmental Protection Agency, Region 2
290 Broadway, Room 1635
New York, New York 10007-1866
212-637-3205

The parties may engage in settlement discussions irrespective of whether Respondent has
requested a hearing 40 C.F.R. § 22.l8(b)(1). Respondent's requesting a formal hearing does not
prevent it from also requesting an informal settlement conference; the informal conference
procedure may be pursued simultaneously with the formal adjudicatory hearing procedure. A
request for an informal settlement conference constitutes neither an admission nor a denial of any
of the matters alleged in the Complaint. Complainant does not deem a request for an informal
settlement conference as a request for a hearing as specified in 40 C.F.R. § 22.1S( c).

A request for an informal settlement conference does not affect Respondent's obligation to
file a timely Answer to the Complaint pursuant to 40 C.F.R. §22.1S. No penalty reduction,
however, will be made simply because an informal settlement conference is held.

Any settlement that may be reached as a result of an informal settlement conference will
be embodied in a written consent agreement. 40 C.F.R. § 22.18(b )(2). In accepting the consent
agreement, Respondent waives its right to contest the allegations in the Complaint and waive its
right to appeal the final order that is to accompany the consent agreement. 40 C.F .R. §
22.l8(b)(2). To conclude the proceeding, a final order ratifying the parties' agreement to settle
will be executed. 40 C.F.R. § 22. 18(b)(3).

Respondent's entering into a settlement through the signing of such Consent Agreement
and its complying with the terms and conditions set forth in such Consent Agreement terminate
this administrative litigation and the civil proceedings arising out of the allegations made in the
complaint. Respondent's entering into a settlement does not extinguish, waive, satisfy or
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otherwise affect its obligation and responsibility to comply with all applicable statutory and
regulatory requirements, and to maintain such compliance.

RESOLUTION OF TillS PROCEEDING WITHOUT HEARING OR CONFERENCE

If, instead of filing an Answer, Respondent wishes not to contest the Complaint and wants
to pay the penalty within thirty (30) days after receipt of the Complaint, Respondent should
promptly contact the Assistant Regional Counsel identified on the previous page.

COMPLAINANT:

Dore LaPosta, Director
Division of Enforcement and
Compliance Assistance
U.S. EPA, Region 2

Dated: lb JI6 ,
New York, New York
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CERTIFICATE OF SERVICE

This is to certify that I have this day caused to be mailed a copy of the foregoing
Complaint, bearing docket number FIFRA-02-2016-5302 and a copy of the Consolidated Rules of
Practice, 40 C.F.R. Part 22, by certified mail, return receipt requested, to:

Edwin Andujar Bermudez
dba Truly Nolen Pest Control de Caguas
PO Box 7155
Caguas, Puerto Rico 00726

Edwin Andujar Bermudez
dba Truly Nolen Pest Control de Caguas
Urb. Miraflores,
16-15 Calle 29,
Bayamon, Puerto Rico 00957-3707

Ihand-carried the original and a copy of the foregoing Complaint to the office of the
Regional Hearing Clerk, United States Environmental Protection Agency, Region 2.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 2

290 BROADWAY
NEW YORK, NY 10007-1866

MAR - 1 2016

CERTIFIED MAIL - RE1URN RECEIPT REQUESTED

Edwin Andujar Bermudez
dba Truly Nolen Pest Control de Caguas
PO Box 7155
Caguas, Puerto Rico 00726

Edwin Andujar Bermudez
dba Truly Nolen Pest Control de Caguas .
Urb. Miraflores,
16-15 Calle 29,
Bayamon, Puerto Rico 00957-3707

Re: Edwin Andujar Bermudez dba Truly Nolen Pest Control De Caguas
Docket No. FIFRA-02-2016-5302

Dear Mr. Andujar:

Enclosed is a copy of the Complaint and Notice of Opportunity for Hearing and other documents, in the
above-referenced proceeding. This Complaint alleges violations of the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA), TU.S.C. 136 et seq.

You have the right to a formal hearing to contest any of the allegations in the Complaint and/or to
contest the penalty proposed in the Complaint.

If you wish to contest the allegations or the penalty proposed in the Complaint, you must file an Answer,
within thirty (30) days of your receipt of the enclosed Complaint, to the United States Environmental
Protection Agency (EPA) Regional Hearing Clerk at the following address:

Regional Hearing Clerk
U.S. EnvironmentalProtection Agency, Region 2
290 Broadway, 16th Floor
New York, NY 10007-1866

If you do not file an Answer within thirty (30) days of receipt of this Complaint and have not obtained a
formal extension for filing an Answer from the Regional Judicial Officer, a default order may be entered
against you, and a penalty maybe assessed without further proceedings.

Internet Address (URL) • http://www.epa.gov
Recycled/Recyclable· Printed with· Vegetable 011Based Inks on Recycled Paper (Minimum 50% Postoonsumer content)

http://www.epa.gov


Whether or not you request a formal hearing, you may request an informal conference with EPA to
discuss any issues relating to the alleged violations and the amount of the proposed penalty. EPA
encourages all parties against whom it files a Complaint to pursue the possibility of a settlement by
participating in an informal conference with EPA. However, a request for an informal conference does
not substitute for a written Answer, affect what you may choose to say in a written Answer, or extend
the thirty (30) days by which you must file an Answer to request a hearing.

Enclosed are copies of the Consolidated Rules of Practice, which govern this proceeding. For your
general information and use, I also have enclosed an Information Sheet for U.S. EPA Small Business
Resources which mayor may not apply to you.

If you have any questions or wish to schedule an informal settlement conference, please contact the
attorney whose name is listed in the Complaint.

Sincerely,

-ta, Director
of Enforcement and Compliance Assistance

Enclosures

cc: Karen Maples, Regional Hearing Clerk (w/o enclosures)

Peter Diaz,
Attorney for Edwin Andujar Bermudez dba Truly Nolen Pest Control De Caguas
420 Avenida Ponce de Leon Suite 1001
San Juan, Puerto Rico 00918-3491



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Region 2 

In the Matter of 

Edwin Andujar Bermudez dba 
Truly Nolen Pest Control De Caguas 

Respondent, 

Proceeding Under the Federal Insecticide, 
Fungicide, and Rodenticide Act, as 
amended, and the Clean Air Act, as amended : 

Honorable Helen Ferrara 
Presiding Officer 

Docket No. FIFRA-02-2016-5306 

MOTION FOR DEFAULT JUDGMENT ON LIABILITY 

\ . . 
• I 

"\ 

Complainant, pursuant to 40 C.F.R. §§ 22.16(a) and 22.17(b), hereby moves the 

Presiding Officer for an order finding the Respondent in default and liable for the violations 

alleged in the Complaint. Specifically, Complainant requests that this Court find that Respondent 

is in default for failing to file an Answer to the Complaint and that: (1) Edwin Andujar 

Bermudez (hereinafter "Respondent" or "Andujar") is liable for violations of the requirements of 

the Federal Insecticide, Fungicide & Rodenticide Act (''FIFRA") alleged in Counts 1 through 55 

(FIFRA violations) of the Complaint; and for violations of the requirements of the Clean Air Act 

("CAA") set out in Counts 56 and 57 (CAA violations) of the Complaint. Complainant's motion 

is fully supported by the attached Complaint, Memorandum in Support, the Declaration of 

Jeannie M. Yu, and the accompanying exhibits. 
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In brief, Andujar, as Truly Nolen Pest Control de Caguas, conducts a commercial 

pesticide co~trol business from an establishment located at Urb. Miraflores, 16-15 Calle 29, 

Bayam6n, Puerto Rico 00957-3707 and with a mailing address at Post Office (P.O.) Box 7155, 

Caguas, Puerto Rico 00726. On March 1, 2016, Complainant caused to be served, by certified 

mail and return-receipt requested, upon the Respondent at his business' physical and mailing 

addresses (as well as upon his cowisel, Peter Diaz, who represented him during the pre-filing 

negotiation period with EPA) a copy of the Complaint, alleging violations of the FIFRA and of 

the CAA. Enclosed with the Complaints were copies of the Consolidated Rules of Practice 

Governing the Administrative Assessment of Civil Penalties and the Revocation/Termination of 

Suspension of Permits ("Consolidated Rules''), found at 40 C.F.R. Part 22. Additionally, on 

April 28, 2016, Complainant sent to attorney Diaz, by certified mail and return-receipt requested 

and email, a letter memorializing the non-response of his clients and enclosing copies of the 

Complaint and the Consolidated Rules. Furthermore, on May 17, 2016, Complainant sent, by 

certified mail and return-receipt requested, to the Respondent a copy of the Complaint and the 

Consolidated Rules, along with a letter alerting him that the deadline to file an Answer had 

passed and of EPA's intention to seek a default order. 

An Answer to the Complaint was due on or about April 6, 2016. To date, the Respondent 

has not filed an Answer to the Complaint nor has his presumptive counsel done so upon the 

Respondent's behalf. 
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Any response by the Respondent to Complainant's present motion must be filed within 

fifteen ( 15) days after service of such motion, in accordance with 40 CFR § 22.16(b) (Response 

to Motions). A failure to respond by any party within the designated period constitutes a waiver 

of any objection to the motion. 

Date: March 23, 2017 
New York, New York 

Rest~tfully submitted, //,.,, . 
i / 
\ : ~' 

Jeannie Ni:f. u 
Assistant Regional 
Waste & Toxic Su 
U.S. EnvirJnmenta rotection Agency, Region 2 
290 Broadway, 16th Floor 
New York, NY 10007-1866 

3 



CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the Motion for Default Judgment for Liability, dated March 
23, 2017, along with the following supporting papers (Memorandum in Support, Declaration and 
Order) was sent this day in the following manner to the addresses listed below: 

Original and Copy Hand-Carried to the Regional Hearing Clerk 

Karen Maples 
U.S. Environmental Protection Agency, Region 2 
290 Broadway, 16th Floor 
New York, NY 10007-1866 

Copy Hand-Carried to the Regional Judicial Officer 

Helen Ferrara 
U.S. Environmental Protection Agency, Region 2 
290 Broadway, 16th Floor 
New York, NY 10007-1866 

Copy by Certified Mail/Return Receipt Requested and Regular Mail to: 

Edwin Andujar Bermudez dba 
Truly Nolen Pest Control De Caguas 
P. 0. Box 7155 
Caguas, Puerto Rico 00726 

Edwin Andujar Bermudez dba 
Truly Nolen Pest Control De Caguas 
Urb. Miraflores, 16-15 Calle 29 
Bayamon, Puerto Rico 00957-3707 

Dated: March 23, 2017 
New York, New York 

Yolanda Majette 
Office of Regional Counsel 
Waste & Toxic Substances Branch Secretary 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Region2 

In the Matter of 

Edwin Andujar Bermudez dba 
Truly Nolen Pest Control De Caguas 

Respondent, 

Proceeding Under the Federal Insecticide, 
Fungicide, and Rodenticide Act, as 
amended, and the Clean Air Act, as amended 

ORDER 

Honorable Helen Ferrara 
Presiding Officer 

Docket No. FIFRA-02-2016-5306 

.The Complainant has moved for default judgment on liability under the Complaint 

against Edwin Andujar Bermudez ("Respondent") doing business as Truly Nolen Pest Control 

DeCaguas. 

This Court finds that the Complaint was properly served on the Respondent and that the 

Respondent failed to answer the Complaint within 30 days. Subsequently, Complainant made 

two attempts to contact the Respondent as well as his attorney regarding the filing of an Answer. 

To date, Respondent has not filed an Answer. The failure of the Respondent to file an Answer to 

the Complaint resulted in the filing of a Motion for Default Judgment on liability accompanied 

by a memorandum of law in support of said Motion. 

For the reasons stated in the motion and based upon my review of the memorandum of 

law in support of said motion, and the exhibits attached therein, an Order of Default for Liability 

is granted against the Respondent pursuant to 40 C.F.R. § 22. l 7(a). Default constitutes, for 

purposes of the pending proceeding only, that Respondent is deemed to have admitted all facts 



alleged in the Complaint and to have waived his right to contest such factual allegations. 40 

C.F.R. § 22.17(a). The factual elements alleged against the Respondent in the Complaint provide 

a proper foundation to establish liability for violations of the requirements alleged in the 

Complaint. Specifically, I find that Edwin Andujar Bermudez is liable for fifty-five (55) 

violations of Section 12(a)(2)(G), 7 U.S.C. § 136j(a)(2)(G), of the Federal Insecticide, Fungicide 

& Rodenticide Act, use of a pesticide in a manner inconsistent with its labeling, as set out in 

Counts 1 through 55 of the Complaint. I further find Edwin Andujar Bermudez liable for two 

violations of the Clean Air Act and its implementing regulations at 40 CFR Part 82, failure to 

report and to keep records of required information regarding the purchase and use of methyl 

bromide, as set out in Counts 56 and 57 of the Complaint. 

So ORDERED. 

Helen Ferrara . 
Regional Judicial Officer 

Dated: __________ _ 

New York, New York 



UNITED ST ATES ENVIRONMENT AL PROTECTION AGENCY 
Region 2 

In the Matter of 

Edwin Andujar Bermudez dba 
Truly Nolen Pest Control De Caguas 

Respondent, 

Proceeding Under the Federal Insecticide, 
Fungicide, and Rodenticide Act, as 
amended, and the Clean Air Act, as amended : 

Honorable Helen Ferrara 
Presiding Officer 

Docket No. FIFRA-02-2016-5306 

DECLARATION 

I, Jeannie M. Yu, Assistant Regional Counsel, Office of Regional Counsel ("ORC"), U.S. 
Environmental Protection Agency, Region 2 ("EPA j, declare that the following is offered in 
support of the motion for a default order on liability in the above-captioned proceeding and is 
true and correct to the best of my knowledge, information and belief: 

1. At my direction, on October 8, 2015, an ORC Secretary, Yolanda Majette, sent a pre­
filing letter to Edwin Andujar Bermudez dba Truly Nolen Pest Control De Caguas 
("Respondent'' or "Andujar") at both the physical street address of the business (Urb. 
Miraflores, 16-15 Calle 29, Bayam6n, Puerto Rico 00957-3707 ("Bayamon address")) 
and at the business' post office box mailing address (P.O. Box 7155, Caguas, Puerto Rico 
00726 ("P.O. Box address")). Respondent received the letter at both mailing addresses. 

2. A meeting between the parties and a period of pre-filing negotiations preceded the filing 
of the civil administrative Complaint in this matter. During that time, Andujar was 
represented by counsel Peter Diaz ("Diaz"), located at 420 Avenida Ponce de Leon, Suite 
1001, San Juan, Puerto Rico 00918. 

3. On March 1, 2016, at my direction. Ms. Majette filed the "Complaint, Compliance Order, 
and Notice of Opportunity for Hearing" ("Complaint"), including a Certificate of Service, 
in this matter, together with a copy of the Consolidated Rules of Practice ("the Rules") 
upon the Regional Hearing Clerk and caused the Complaint and the Rules to be mailed to 
the Respondent by certified mail, return receipt requested to the P.O. Box address and the 



Bayamon address. (See Memorandum of Law, Exhibit 1 (Complaint). A copy of the 
certificate of service is page 22 of the Complaint in Exhibit 1. See Memorandum of Law, 
Section II A., paragraphs 1 & 2, pages 8-9. 

4. A U.S. Postal domestic return receipt for the Complaint and the Rules mailed to the 
Bayam6n address was signed and dated March 5, 2016 by Jesenia Andujar, on behalf of 
the Respondent, and returned to EPA. See Memorandum of Law, Section II A., paragraph 
3, page 9 and Exhibit 2. 

5. A U.S. Postal domestic return receipt for the Complaint and the Rules mailed to the P.O. 
Box address was signed and dated March 7, 2016, personally by Andujar, and returned to 
EPA. See Memorandum of Law, Section II A., paragraph 4, page 9 and Exhibit 3. 

6. The Complaint advised Respondent of his right to a Hearing and explained that, in order 
to avoid being found in default upon motion by Complainant, a written Answer, which 
may include a request for a Hearing, had to be filed with the Regional Hearing Clerk, 
U.S. Environmental Protection Agency, Region 2,290 Broadway (16th Floor), New York, 
NY 10007-1866, within thirty (30) calendar days ofreceipt of the Complaint. In addition, 
the Complaint stated the following: 

Respondent's Answer to the Complaint must clearly and directly 
Admit, Deny, or Explain each of the factual allegations that are contained in the 
Complaint and with regard to which Respondent had any knowledge. 40 C.F.R. 
Section 22.1 S(b ). Where Respondent lacks knowledge of a particular factual 
allegation and so states in their Answer, the allegation is deemed denied. 40 
C.F.R. Section 22.15(b). The Answer shall also set forth: (1) the circumstances or 
arguments that are alleged to constitute the grounds of defense, (2) the facts that 
Respondent disputes (and thus intends to place at issue in the proceeding); and (3) 
whether Respondent requests a hearing. 40 C.F.R. Section 22.lS(b). 

7. A courtesy copy of the Complaint was e-mailed to Mr. Diaz, on March I, 2016, to the 
email address that Diaz had previously used in correspondence with EPA counsel. The 
email address is pdiazfederalcasesc@gmail.com See Memorandwn of Law, Section II B., 
paragraph 1, page 10 and Exhibits 5 & 6. 

8. At my direction, on April 28, 2016, Ms. Majette sent, by certified mail return receipt, a 
letter to Mr. Diaz informing him that his client, Andujar, had accepted service of the 
Complaint on March 7, 2016; that no Answer to the Complaint had been filed that the 
Answer was due on or about April 6, 2016; that his client may be found in default upon 
motion; and about the legal effects of such default. The letter also requested confirmation 
in writing within five business days as to whether Mr. Diaz was currently retained as 
counsel for the Respondent. The letter further specified that if EPA did not receive such 
written confirmation, the Agency would conclude that Mr. Diaz no longer represented the 
Respondent. Mr. Diaz was served on May 2, 2016 with this letter. A green card was 
signed by Y ashira Mendez on behalf of Diaz. See Memorandwn of Law, Section II C, 
paragraphs 1 - 3, pages 11 & 12. 
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9. At my direction, on May 17, 2016, Ms. Majette sent, by certified mail return receipt, a 
letter to Andujar at the P.O. Box address and the Bayamon address. EPA's May 17, 2016 
letter alerted the Respondent to the following: (i) that the deadline for filing an Answer to 
the Complaint had passed; (ii) that EPA believed that he was no longer represented by 
Diaz; and (iii) that EPA issued a similar letter to Diaz. Further the letter stated that EPA 
intended to seek a default order against the Respondent; set forth the legal effects of such 
default order; and requested that the Respondent contact me or EPA attorney Carolina 
Jordan Garcia if he intended to file an Answer to EPA' s Complaint. A copy of this letter 
was also sent to Mr. Diaz. See Memorandum of Law, Section II D., paragraphs 1 - 3, 
pages 12-13. 

10. The U.S. Postal domestic return receipt for the May 17, 2016 letter to the post office box 
address was signed by Ana Figueroa for the Respondent, dated May 20, 2016, and 
returned to EPA. See Memorandum of Law, Section II D., paragraph 2, page 13. 

11. The U.S. Postal domestic return receipts for the May 17, 2016 letter to the post office box 
address was personally signed by Andujar, dated May 20, 2016, and returned to EPA. 
See Memorandum of Law, Section II D., paragraph 2, page 13. 

12. At my direction, Ms. Majette emailed and mailed copies ofEPA's May 17, 2016 letter to 
Mr. Diaz. See Memorandum of Law, Section II D., paragraph 3, page 13. 

13. To date, I have not received a response from the Respondents or Mr. Diaz to any of the 
letters or emails which, at my direction, ORC Secretary Yolanda Majette sent to 
Respondent and Mr. Diaz. Moreover, Respondents or Mr. Diaz have not requested an 
extension of time to Answer the Complaint and I have not been served with an Answer to 
the Complaint. 

14. In response to my inquiries, Karen Maples, Regional Hearing Clerk, U.S. EPA Region 2, 
informed me that no Answer in response to the Complaint in this matter has been filed by 
or on behalf of either Respondent as of March 21, 2017. (An E-Mail is annexed as 
Attachment to this Declaration). 

Dated: March 23, 2017 
New York, NY. 
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Yu, Jeannie 

From: Maples, Karen 
Sent: 
To: 

Tuesday, March 21, 2017 3:21 PM 
Yu, Jeannie 

Subject: RE: Edwin Andujar Bermudez dba Truly Nolen Pest Control De Caguas Docket No. 
FIFRA-02-2016-5306 

Hi Jeannie, 

Nothing has been filed. 

Karen 

From: Yu, Jeannie 
Sent: Tuesday, March 21, 2017 12:44 PM 
To: Maples, Karen <Maples.Karen@epa.gov> 
Subject: RE: Edwin Andujar Bermudez dba Truly Nolen Pest Control De Caguas Docket No. FIFRA-02-2016-5306 

Has an Answer been filed yet since the last email you sent me? 

From: Maples, Karen 
Sent: Tuesday, January 31, 2017 8:08 AM 
To: Yu, Jeannie <Yu.Jeannie@epa.gov> 
Subject: RE: Edwin Andujar Bermudez dba Truly Nolen Pest Control De Caguas Docket No. FIFRA-02-2016-5306 

No answer received. 

From: Yu, Jeannie 
Sent: Friday, January 27, 2017 11:35 AM 
To: Maples, Karen <Maples.Karen@epa.gov> 
Subject: Edwin Andujar Bermudez dba Truly Nolen Pest Control De Caguas Docket No. FIFRA-02-2016-5306 

Karen, 

Has an Answer been filed in this case? 

Thank you. 

Jeannie M. Yu 
Assistant Regional Counsel 
U.S. Environmental Protection Agency 
290 Broadway, 16tlt Floor 
New York. New York 10007 
(212) 637-3205 
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Proceeding Under the Federal Insecticide, 
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amended, and the Clean Air Act, as amended : 

Honorable Helen Ferrara 
Presiding Officer 
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JUDGMENT ON LIABILITY 
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Introduction 

Complainant, by and through the United States Environmental Protection Agency 

("EPA''), Region 2, Office of Regional Counsel, submits this Memorandum in support of its 

Motion, brought pursuant to 40 CFR §§ 22.16 and 22.17, for an order finding Edwin Andujar 

Bermudez, doing business as Truly Nolen Pest Control De Caguas, (hereinafter "Andujar" or 

"Respondent") in default for Respondent's failure to file an Answer to EPA's civil 

administrative Complaint, and further finding Respondent liable for the violations alleged in the 

Complaint. The Complaint alleged that the Respondent applied restricted use pesticides 

containing methyl bromide in a manner inconsistent with the products' labeling in violation of 

Section 12(a)(2)(G) of the Federal Insecticide, Rodenticide & Fungicide Act ("FIFRA''), 7 

U.S.C. § 136j(a)(20(G). Additionally, the Complaint alleged that the Respondent violated the 

Clean Air Act ("CAA") requirements for reporting and keeping records of the purchase and use 

of an ozone-depleting substance, methyl bromide, set out at 40 CFR §§ 82.13(z)(l) and (z)(2). 

The civil administrative Complaint is a result of EPA's wide-spread investigation of the use and 

distribution of methyl bromide-containing pesticides in Puerto Rico and the U.S. Virgin Islands 

(''USVI'') following a very serious pesticide poisoning incident in the USVI. In March 2015, a 

family vacationing in St. John suffered serious and permanent harm after being exposed to 

methyl bromide that was used to fumigate a condominium unit located directly below their 

vacation rental. 

I. LEGAL STANDARD FOR DEFAULT 

Pursuant to 40 CFR § 22.17(a), if a respondent fails to file a timely Answer(s) [i.e. in 

accordance with the 30-day period set forth in 40 CFR § 22.lS(a)] to the Complaint, the 
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respondent may be found in default upon motion. Further, "default by respondent constitutes, for 

purposes of the pending proceeding only, an admission of all facts alleged in the Complaint and 

a waiver ofresponclent's right to contest such factual allegations." 40 CFR § 22.l 7(a). 

II. FACTUAL BACKGROUND: SERVICE OF PROCESS 

On March 1, 2016, as required by 40 CFR § 22.S(a), an original and one copy of the 

Complaint was filed with the Regional Hearing Clerk for EPA Region 2 to initiate the present 

action. See Exhibit 1. On the same date, Complainant effected proper service of the Complaint 

upon the Respondent and sent a copy to his presumptive counsel. Counsel for Complainant 

followed up service with additional copies of the Complaint and numerous efforts to remind the 

Respondent and his attorney of the obligation to respond. 

A. Service of Complaint to Andujar 

(1) On March 1, 2016, EPA, Region 2 issued a civil administrative Complaint against 

Andujar pursuant to Section 14(a) ofFIFRA, 7 U.S.C. § 136J(a) and Section 113(d) of the CAA, 

42 U.S.C. § 7413(d) ("CAA''). See Exhibit 1, supra. The Complaint specifies the FIFRA 

statutory and regulatory background as well as the CAA statutory and regulatory background. 

The Complaint also specifies the factual and legal basis in support of the violations alleged in 

counts 1 - 57 of the Complaint. 

(2) Pursuant to 40 CFR § 22.S(b)(l), a copy of the signed original of the Complaint, 

including Certificate of Service, along with the Consolidated Rules of Practice Governing the 

Administrative Assessment of Civil Penalties and the Revocation/Termination or Suspension of 
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Pennits (hereinafter "Consolidated Rules of Practice") was sent, by certified mail with return 

receipt requested ("green card"), to Andujar at the addresses set forth in the cover/transmittal 

letter for the complaint and in the certificate of service, page 22, of the Complaint (See Exhibit 1, 

supra). The certified letters were sent to Post Office Box 7155, Caguas, Puerto Rico 00726 

("P.O. Box address") and Urb. Miraflores, 16-15 Calle 29, Bayamon, Puerto Rico 00957-3707 

("Bayamon address"). 

(3) The Respondent was served with the Complaint on March 5, 2016 at the 

. Bayamon address. The green card was signed and dated March 5, 2016 by Jesenia Andujar. (See 

Exhibit2). 

(4) The Respondent was served with the Complaint on March 7, 2016 at the P.O. Box 

address. The green card was signed and dated March 7, 2016, by Andujar himself. (See Exhibit 

3). 

(5) Pursuant to 40 CFR § 22.5(b)(l)(iii), green cards evidencing proof of service (i.e. , 

properly executed receipt) of the Complaint upon the Respondent were received by the EPA 

Region 2 Hearing Clerk. (See Exhibit 4). 

(6) The Complaint advised the Respondent of his right to a Hearing and explained 

that, in order to avoid being found in default upon motion by Complainant, a written Answer, 

which could include a request for a Hearing, had to be filed with the Regional Hearing Clerk, 

U.S. Environmental Protection Agency, Region 2,290 Broadway, (16th Floor), New York, NY 
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10007-1866, within thirty (30) calendar days ofreceipt of the Complaint. In addition, the 

Complaint (at page 17) stated the following: 

Respondent's Answer to the Complaint must clearly and directly admit, deny or explain 
each of the factual allegations that are contained in the Complaint with regard to which 
Respondent has any knowledge. 40 CFR § 22.1 S(b ). Where Respondent lacks knowledge 
of a particular factual allegation and so states in its Answer, the allegation is deemed 
denied. 40 CFR § 22.lS(b). The Answer shall also set forth: (1) the circumstances or 
arguments that are alleged to constitute the grounds of defense, (2) the facts that the 
Respondent disputes (and thus intends to place at issue in the proceeding) and (3) 
whether the Respondent( s) requests a hearing. 40 CFR § 22.1 S(b ). 

(7) The Respondent did not file an Answer to the Complaint with the Regional 

Hearing Clerk within thirty calendar days of receipt of such Complaint or by April 6, 2016. See 

Yu Declaration, Paragraph 8. 

(8) To date, the Respondent has not filed an Answer to the Complaint with the 

Regional Hearing Clerk nor has he contacted the Presiding Officer to request any extension of 

time to file an Answer or communicated with EPA's counsel about doing so. See Yu 

Declaration, Paragraph 13 and 14. 

B. Service of Complaint to then-Counsel for Andujar 

(1) Prior to issuance of the Complaint, Peter Diaz, Esq. ("Mr. Diaz") represented the 

Respondent in pre-filing negotiations regarding the FIFRA and CAA violations alleged in the 

Complaint (See Yu Declaration Paragraph 2). (See Exhibit 5). Therefore, a courtesy copy of the 

Complaint was also emailed to Mr. Diaz on March 1, 2016, to the email address Mr. Diaz had 

previously used in correspondence with EPA counsel: pd.iazfederalcases@gmail.com. (See 

Exhibit 6). 
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(2) In a March 1, 2016 CBS news story, Mr. Diaz told reporters that he will contest 

the complaint. See Exhibit 7. To date, Mr. Diaz has not filed an Answer to the Complaint with 

the Regional Hearing Clerk on behalf of the Respondent nor has he even contacted the Presiding 

Officer to ~equest any extension of time to file an Answer or communicated with EPA' s counsel 

about doing so. See Yu Declaration, Paragraphs 13 and 14. 

C. Follow-up Notice and Copies of Complaint Package Sent to Then-Counsel for Andujar 

(1) On April 28, 2016, EPA sent, by certified mail with return receipt requested and 

via email (from ORC Secretary Yolanda Majette), a letter to Mr. Diaz ("Diaz Letter") informing 

him that the Respondent had accepted service of the Complaint on March 5, 2016 and March 7, 

2016; that no Answer to the Complaint had been filed; that the Answer to the Complaint was due 

on or about April 6, 2016; that his client might be found in default upon motion; and about the 

legal effects of such default. (See Exhibits 8 & 9.) 

(2) Additionally, EPA's April 28, 2016 letter requested confirmation in writing 

within five business days as to whether Mr. Diaz was currently retained as counsel for 

Respondent. The Diaz letter further specified that if EPA did not receive such written 

confirmation, the Agency would conclude that Mr. Diaz no longer represented the Respondent. 

Copies of the Complaint, Consolidated Rules of Practice, and the United States Postal Service 

return receipts (e.g., green cards) showing delivery were enclosed with the letter and were 

attached to the email from Yolanda Majette. (See Exhibits 8 & 9). 
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(3) Mr. Diaz was served on May 2, 2016 with this letter, at the address on his 

letterhead, 420 Avenida Ponce de Leon, Suite 1001, San Juan, Puerto Rico 00918 (the green card 

signed by Y ashira Mindez). See Exhibit 10 and Yu Declaration, Paragraph 8. 

( 4) Mr. Diaz has not contacted EPA or the EPA Regional Hearing Clerk since the 

filing of the Complaint, and notwithstanding EPA' s written requests by letters and emails, he has 

not responded to EPA with any confirmation (written or oral) that he currently represents the 

Respondent. (See Yu Declaration, Paragraphs 13 and 14). 

D. Follow-up Notice and Copies of Complaint Package Sent to Andujar 

(1) On May 17, 2016, EPA sent, by certified mail with return receipt requested, 

letters to Respondent Andujar at both the P.O. Box address and the Bayamon address. (See 

Exhibit 11 ). The EPA letters stated the following: (i) that the deadline for filing an Answer to 

the Complaint had passed; (ii) that EPA believed that the Respondent was no longer represented 

by Mr. Diaz; (iii) that EPA issued a letter to Mr. Diaz on April 28, 2016, informing him that the 

Answer to the Complaint was due on or about April 6, 2016; (iv) that Mr. Diaz received the letter 

on May 2, 2016; and (v) that Mr. Diaz had not responded to the letter or filed an Answer on his 

behalf. Further, the letter to Andujar stated that EPA intended to seek a default order against the 

Respondent, set forth the legal effects of such default order, and requested that the Respondent 

contact EPA counsel Yu or EPA attorney Carolina-Jordan Garcia if he intended to file an 

Answer to the Complaint. Copies of the Complaint, the Consolidated Rules of Practice, and the 

green cards for the Complaint, and for the April 28, 2016 Diaz letters, along with the green card 

receipts, were enclosed with the May 17, 2016 letter to Andujar. (See Exhibit 11, supra). 
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(2) On May 20, 2016, the Respondent was served with the EPA May 17, 2016 letter 

at the Bayam6n address (green card was signed by Ana Figueroa) and at the P.O. Box address 

(green card was personally signed by Edwin Andujar). (See Exhibits 12 & 13). 

(3) Copies of the May 17, 2016 letters sent to Andujar were also mailed and emailed 

by Yolanda Majette to Mr. Diaz on May 17, 2016. (See Exhibit 14). 

III. ARGUMENT: COMPLAINANT HAS SATISFIED THE GOVERNING 
LEGAL STANDARDS FORA DEFAULT TO BE ENTERED 

A. Complainant Used a Proper Method of Service. 

Forty CFR § 22.S(b)(l)(ii)(A) states: "Service shall be made personally, by certified mail 

with return receipt requested, or by any reliable commercial delivery service that provides 

written verification of delivery." Where a complainant chooses to serve the complaint by United 

States Postal Service or commercial delivery service, it is "obligated to follow the procedural 

rules for that type of service." In the Matter of Lester Sykes, Docket No. TSCA-05-2008-0013, 

at 3-4 (ALJ July 30, 2013) ("[T]he standard for service of a complaint by reliable commercial 

service ... is the same as that of certified mail-the signature of the intended recipient or its 

authorized representative for proper service.") Complainant "must use the certified mail and 

return receipt requested services available from the United States Postal Service (USPS) for this 

method of service to be proper." Id. at 5. In the present case, on March 1, 2016, EPA sent copies 

of the Complaint, along with the Consolidated Rules of Practice, via USPS by certified mail with 

return receipt requested to Andujar at his P.O. Box address and to his Bayamon address. (See 

Exhibit 1, supra). Thus, EPA satisfied a proper method of service by mailing the Complaint via 

certified mail with return receipt requested. 
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B. Complainant Used Proper Service Materials 

Forty CFR § 22.5(b)(l)(i) requires that complainant serve "a copy of the signed original 

of the complaint, together with a copy of these Consolidated Rules of Practice." In the present 

case, the Complainant sent a copy of the signed original of the Complaint, including a Certificate 

of Service, cover letter, and a copy of the Consolidated Rules to the Respondent; the documents 

were received by the Respondent, as evidenced by the U.S. Postal Service Product and Tracking 

Information and the signed green card return receipts. (See Exhibits 2 and 3, supra). Thus, 

Complainant used "proper service materials" in compliance with the requirements of 40 CFR 

§ 22.S(b )(1 )(i). 

C. Complainant Used a Proper Address for the Respondent 

Proof that mail is properly addressed, stamped and deposited in an appropriate receptacle 

has long been accepted as establishing a strong rebuttable presumption of delivery to the 

addressee. See In the Matter ofTifa Limited, 1999 EPA ALJ Lexis 55 (July 7, 1999) and 2000 

EPA App Lexis 17 (June 5, 2000). In the present matter, on March 1, 2016, Counsel for 

Complainant's secretary, Yolanda Majette, caused to be mailed a copy of the Complaint by 

certified mail, return receipt requested, to the P.O. Box and Bayamon addresses Respondent uses 

for his pest control business. (See Certificate of Service Exhibit 1, page 22, supra). 

Several documents confirm that the above-mentioned post office mailing address is the 

correct address for Andujar's business. Documents that list the P.O. Box address as the proper 

mailing address for Andujar include: Andujar's commercial insecticide application license #2912 

(Exhibit 15); certificate for the commercial application of Restricted use pesticides (Exhibit 16); 
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Pesticide Use Investigation Report (Exhibit 17); 4/5/15 and 5/14/15 Notices of Pesticide 

use/misuse Inspection (Exhibit 18): an 8/7/2015 PRDA Notice of Violation (Exhibit 19), "Truly 

Nolen Pest Control de Caguas" invoices to clients (Exhibit 20), and Truly Nolen's webpage 

(Exhibit 21). Finally, that the Complaint was personally received by Andujar at the P.O. Box 

address, as evidenced by his signature on the signed Green Card, is further proof that the 

Complaint was properly addressed. See Exhibit 3, supra. 

Documents that list the Bayam6n address as the physical location of the business, and 

therefore a proper mailing address, include: EPA's FIFRA Investigation Summary (Exhibit 22); 

EPA Receipt for Samples (Exhibit 23); Andujar affidavit signed 4/15/15 (Exhibit 24); 4/5/15 

and 5/14/15 Notices of Pesticide use/misuse Inspection (Exhibit 18); a M&P sales receipt 

(Exhibit 25) and that the Complaint was signed for by Jesenia Andujar at the Bayamon address, 

is additional proof that the Complaint was properly addressed. (See Exhibit 2, supra). 

D. Complainant Included a Proper Addressee for Service by Mail on Corporations and 
Individuals 

Where respondent is an individual and complainant uses certified mail with return receipt 

requested, 40 CFR § 22.S(b )(1 )(i) requires that the complainant address the service materials to 

the respondent or a representative authorized to receive service on respondent's behalf. In the 

present case, EPA addressed the service materials to "Edwin Andujar Burmudez doing business 

as Truly Nolen Pest Control De Caguas." Thus, the Complainant included a ''proper addressee" 

for service by mail to Andujar in compliance with 40 CFR § 22.5(b)(l)(i). 
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E. Properly Executed Receipt for Service of Process was Returned to the Region 

Forty CFR § 22.S(bXl)(iii) specifies that "[p]roof of Service of the Complaint must be 

made by affidavit of the person making personal service, or by properly executed receipt 1 For 

the mailing of the March 1, 2016 Complaint to Andujar, proof of service was made by "properly 

executed receipt." The green card return receipt for the mailing to the P.O. Box address was 

signed personally by Andujar. As such, the green card for the mailing to the P.O. Box address 

constitutes properly executed receipt. See Exhibit 3, supra. 

As a matter of the fact and law, as detailed above, Respondent may be found to be in 

default as a result of the Respondent's failure to file an Answer to EPA's properly served 

Complaint. 

IV. FACTS IN COMPLAINT DEEMED ADMITTED BY VIRTUE OF DEFAULT 

Forty CFR § 22.l 7(a) states, in part, that "[d]efault by Respondent constitutes, for 

purposes of the pending proceeding only, an admission of all facts alleged in the complaint and a 

waiver of respondent's right to contest such factual allegations." Accordingly, the following 

facts, sufficient for a finding of liability for the violations alleged, are deemed admitted by virtue 

of Respondent's default in this matter. 

A. General Facts 

The following general facts necessary to a finding of liability for all counts were set out 

in the Complaint. These facts established that the Respondent is subject to FIFRA and the CAA 

1 Due to an administrative error, the Regional Hearing Clerk received proof of service of the Complaint on 3/6/ 17. 
See Exhibit 4. 
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and that the pesticide purchased and used by Andujar is regulated under the statutes. Respondent 

is subject to FIFRA (and its implementing regulations) by virtue of being a person and a 

commercial pest control applicator as those terms are defined by the statutes, and who moreover 

used a registered pesticide containing the active ingredient methyl bromide. As such, he is 

subject to FIFRA and its implementing regulations. Additionally, these facts established that 

Andujar.is subject to th~ CAA by virtue of having purchased and used methyl bromide, an ozone 

depleting substance whose production and use is limited by international treaty and the CAA to 

very limited circumstances, including use as a pesticide for quarantine and preshipment 

purposes. As such, Andujar is subject to the CAA and its implementing regulations. 

(1) Respondent has engaged in commercial activities providing pest control services using 
pesticides. See Paragraph 50 of Complaint. 

(2) Respondent has been a certified applicator within the meaning of Section 2(e)(l) of 
FIFRA and 40 CFR § 171.2(a)(8). See Paragraph 51 of Complaint. 

(3) Respondent has been a commercial applicator within the meaning of Section 2(e)(3) of 
FIFRA and 40 CFR § 171.2(a)(9). See Paragraph 52 of Complaint. 

(4) Respondent is a person as defined in FIFRA and as such is subject to FIFRA and the 
regulations promulgated thereunder. See Paragraph 49 of Complaint. 

(5) Meth-O-Gas Q, EPA Reg. No. 5785-41 ("MethQ") is a pesticide registered pursuant to 
FIFRA § 3. See paragraph 25 of the Complaint. 

(6) MethQ's active ingredient is 100% methyl bromide. See Paragraph 26 of the 
Complaint. 

(7) Methyl bromide is an ozone depleting chemical subject to the CAA and its 
implementing regulations at Part 82. See Paragraphs 13 to 16 of the Complaint. 

(8) M & P Pest Control, Inc. (hereaina:fter "M & P") sold or otherwise distributed MethQ 
to Andujar between September 2013 and February 2015. See Paragraph 38 of 
Complaint. 
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(9) Andujar admitted during the April 15th 2015 EPA Inspection that he purchased the 
MethQ he applied from M&P. See Paragraph 45 of Complaint. 

(10) Andujar is an applicator of methyl bromide within the meaning of 40 CFR § 82.3. See 
Paragraph 71 of the Complaint. 

(11) The methyl bromide used by Andujar was produced solely for quarantine or regulatory 
use (quarantine and preshipment ("QPS") applications). See Paragraph 54a. of the 
Complaint. 

(12) Andujar is a person defined by Section 302(e) of the CAA, 42 USC§ 7602(e). See 
Paragraph 70 of the Complaint 

(13) Andujar has been subject to the CAA and the regulations at 40 CFR Part 82 
pmmulgated fuereundet. See 'Paragraph ?2 of ilie Complaint. 

B. Use of A Registered Pesticide in a Manner Inconsistent with its label (Application 
Violations) 

Section 12 (a)(2)(G) makes it unlawful for any person to use any registered pesticide in a 

manner inconsistent with its labeling. The following facts sufficient for a finding of liability on 

the part of the Respondent for 55 violations ofFIFRA § 12(a)(2)(G), 7 USC§ 136j, were set out 

in the Complaint. These facts describe the use instructions on the methyl bromide label, which 

does not allow the pesticide to be used (i.e., applied) in dwellings (e.g., residences) and require 

that a supervisory regulatory agent be present for the application. These facts further lay out 

Respondent's failures to comply with these requirements. The Respondent's failures to comply 

with the pesticide label use requirements subject him to liability for misuse of a pesticide under 

this section of FIFRA. 

(1) The MethQ Label and MethQ booklet (collectively the "MethQ labeling") set forth 
precautionary and specific directions regarding use, storage, handling, sale and 
disposal ofMethQ. See Paragraph 27 of Complaint. 

(2) M & P provided the MethQ Labeling with the sale of every MethQ container. See 
Paragraphs 32 & 37 of Complaint. 
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(3) The MethQ canisters which M & P sold to Respondent Andujar bore the MethQ 
labeling. See Paragraph 39 of Complaint. 

(4) The MethQ label had directions, including but not limited to the following statements: . 
a. For Quarantine/Regulatory Use Only. See Paragraph 54 a. and h. of the 

Complaint. 
b. Supervision by Regulatory Agent Required. See Paragraphs 54 a. and h. of 

Complaint. 
c. It is a violation of Federal Law to use this product in a manner inconsistent 

with its labeling. See Paragraph 54 e. of Complaint. 

(5) The MethQ labeling specifies permitted application sites, crops, and pests. See 
Paragraph 56 of the Complaint. 

(6) The MethQ labeling does not allow dwellings (e.g., residences) or structures not used 
for the commercial storage or handling of commodities as application sites. See 
Paragraph 57 of Complaint. 

(7) Andujar applied/used the MethQ on the dates and at the locations identified in the 
Table in Paragraph 58 (page 9) of the Complaint. 

(8) Respondent used/applied MethQ at ten (10) application sites which were not specified 
in the MethQ labeling. See Paragraphs 58 through 62 of Complaint · 

(9) During the April 15, 2015 inspection of Respondent' facility, Andujar acknowledged 
that he performed all MethQ applications without the supervision of a regulatory 
agent. See Paragraph 46 a. of the Complaint. 

(10) Respondent conducted 15 applications ofMethQ which were not supervised by a 
regulatory agent as required by the MethQ labeling. See Paragraph 63 of Complaint. 

(11) Respondent conducted 15 applications without the PPE required by the MethQ 
Labeling. See Paragraph 64 of Complaint. . 

(12) Respondent conducted 15 applications without a direct detection device required by 
the MethQ Labeling. See Paragraph 65 of Complaint. 

(13) In the course of the fifteen (15) applications identified in Paragraph 58 of the 
Complaint, Andujar committed 55 separate violations ofFIFRA consisting of (a) 10 
applications to a site not specified in the MethQ labeling; (b) 15 applications not 
supervised by a regulatory agent as required by the MethQ labeling; ( c) 15 
applications without the PPE required by the MethQ Labeling; and ( d) 15 applications 
without a direct detection device required by the MethQ Labeling. See Paragraph 67 of 
Complaint. 
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Each of Respondent's failures to comply with a specific requirement of the MethQ label 

constitutes a separate use of a registered pesticide in a manner inconsistent with its labeling, an 

unlawful act under FIFRA Section 12(a)(2)(G), 7 USC § 136j(a)(2)(G), for which a penalty may 

be assessed against the Respondent pursuant to FIFRA § 14( a)( 1 ), 7 USC § 1361. 

C. CAA Liability for Failure to Comply with Recordkeeping Requirements 

The regulation at 40 CFR §82.13(z)(l) sets out the duty of an applicator of methyl 

bromide produced for quarantine and preshipment (QPS) purposes to collect and maintain a 

document from the commodity owner, shipper or agent that requests that the methyl bromide 

pesticide be used for quarantine and preshipment (QPS) applications only and cites the 

regulatory requirements that justify its use for the requested application. The following facts 

sufficient for a finding of liability on the part of Respondent for violation of this regulation were 

set out in the Complaint. Respondent's failures to comply with the recordkeeping requirements 

of 40 CFR §82.13(z)(l) subject it to liability for a violation of the CAA. 

(1) Andujar applied/used the MethQ on the dates and at the locations identified in the 
Table in Paragraph 74 of the Complaint. 

(2) MethQ's active ingredient is 100% methyl bromide. See Paragraph 26 of the 
Complaint. 

(3) Andujar is an applicator of methyl bromide within the meaning of 40 CFR § 82.3 See 
Paragraph 71 of the Complaint. 

(4) The methyl bromide used by Andujar was produced solely for quarantine or 
preshipment (QPS) applications. See Paragraph 54(h) of the Complaint. 

(5) Respondent failed to collect and maintain, for the 15 applications identified in the, 
Tables in Paragraphs 58 and 74 of the Complaint, a document from the commodity 
owner, shipper or his agent, requesting the use of methyl bromide for QPS applications 
and citing the regulatory requirements that justify the use of methyl bromide. See 7 4 
Paragraph of the Complaint. 

20 



Respondent's failure to comply with the recordkeeping requirements of 40 CFR 

§ 82.13(z)(l) for the period September 13, 2013 through February 26, 2015 constitutes a 

violation of the CAA, for which a penalty may be assessed under Section 113(d)(l)(B), 42 

U.S.C. § 7413(d)(l)(B). See Paragraph 75 of the Complaint. 

D. CAA Liability Against Andujar for Failure to Comply with Reporting 
Requirements 

The regulation at 40 CFR §82. l 3(z)(2) sets out the duty of an applicator of methyl 

bromide produced for QPS purposes to provide a certification to the seller/supplier, prior to 

shipment, that the methyl bromide purchased will only be used for QPS applications. The 

following facts sufficient for a finding ofliability on the part of Andujar for violations of this 

section were set out in the Complaint. Respondent's failures to comply with the reporting 

requirements of 40 CFR §82.13(z)(2) subject him to liability for a violation of the CAA. 

(1) Andujar purchased containers ofMethQ from M & P, a distributor, on the dates 
identified in the Table in Paragraph 78 of the Complaint. See also, Paragraph 38 of the 
Complaint. 

(2) Andujar did not provide certifications to M & P stating that that the methyl bromide 
purchased would be used only for QPS applications. See Paragraphs 40, 79 and 80 of 
the Complaint. 

(3) From May 27, 2013 to September 9, 2014, Andujar purchased methyl bromide from M 
& P without providing, prior to shipment, a certification that the MethQ purchased 
would be used only for QPS applications. See Paragraph 80 of the Complaint. 

Respondent's failures to comply with the reporting requirements of 40 CFR 

§ 82.13(z)(2) for the period May 27, 2013 through September 9, 2014 constitute a violation of 

the CAA, for which a civil penalty may be assessed under Section 113(d)(l)(B), 42 USC 

§ 7413(d)(l)(B). 
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V. DEFAULT HAS OCCURRED IN TIDS MATTER 

(1) Complainant commenped this administrative proceeding according to 40 CFR §§ 

22.3, 22.13(a) and 22.14, when it filed the Complaint with the Hearing Clerk on March 1, 

2016. See Attachment 1, supra. 

(2) On March 1, 2016, EPA mailed (by certified mail with return receipt requested) 

a copy of the signed original of the Complaint, along with a copy of the Consolidated Rules 

of Practice, to Andujar. 

(3) As laid out more fully in Section IV, above, EPA's Complaint sets out all factual 

elements necessary to establish the liability of Respondent Andujar for 55 violations of 

FIFRA and for 2 violations of the CAA. 

( 4) EPA mailed the Complaint and letters to the proper address and addressee for the 

Respondent. The Complaint packages were properly addressed to Andujar at two different 

mailing addresses and such packages were sent to the proper mailing addresses (P.O. Box 

address and the Bayamon address) for the Respondent. 

( 5) Complainant effected proper service upon the Respondent on or about March 7, 

2016 when Respondent Andujar personally signed the USPS Certified Mail Return Receipt 

for the Complaint package. 

22 



(6) The delivery of the Complaint satisfied the requirements for service of process as 

defined by 40 CFR § 22.4(b)(l). 

(7) To date, no Answer to the Complaint has been filed with the Regional Hearing 

Clerk nor has any response to EPA's letters informing Respondent and his one-time counsel 

of an impending default motion been received. Thus, Respondent has shown a consistent 

pattern of ignoring EPA's requests to file an Answer. 

Based on the foregoing, Complainant's counsel respectfully asserts that good 

cause exists for granting the motion for default with respect to liability against the Respondent 

for the violations set forth in the Complaint. 
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Ref pectfully submitted, 

Je eM. 
Assistant Regional sel 
Office of!' egional o sel 
Waste and Toxic Substances Branch 
U.S. Env nmental Protection Agency 
290 Broadway, 16th floor 
New York, New York 10007-1866 
212-637-3205 
Yu.jeannie@epagov 

Dated: March 21, 2017 
New York, New York 
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Tracking Number: 70160910000044414496 

Product & Tracking Information 

Postal Product Features: 
Certified Mail,. 

DATE&TIME STATUS OF ITEM 

April 1, 2017, 1:54 pm Delivered 

Your item was delivered at 1 :54 pm on April 1, 2017 in CAGUAS. PR 00725. 

March 27, 2017, 5:23 am 

March 27, 2017, 5:18 am 

March 26, 2017, 6:01 pm 

Thank You! 
Yolanda Julee Majette 
Office of Regional Counsel 
Waste & Toxic Substances Branch Secretary 
USE PA- Region 2 
290 Broadway 16th Floor 
New York, NY 10007-1866 
(212) 637-3740 Main 
{212) 637-3199 Fax 
majette.yolanda@epa.gov Email 

Available for Pickup 

Arrived at Unit 

Arrived at USPS Facility 

"Let no one come to you without leaving better or happier." 
Mother Teresa 
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Yu, Jeannie 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Importance: 

Jeannie-

Majette, Yolanda 
Tuesday, April 11, 2017 4:24 PM 
Yu, Jeannie 
Shapiro, Naomi; Maples, Karen 
Truly Nolen Pest Control - Motion for Default 
Truly Nolen Motion for Default green card to the PO Box 7155 address.pdf 

High 

Here is the scanned copy of the returned green card for the Truly Nolen Pest Control Motion for Default to 
Edwin Andujar Bermudez at the PO Box 7155 address. Below is the delivery confirmation details from the 
USPS website. I will send the details for the Urb. Miraflores 16-15 Calle 29 address in a separate email. 
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Postal Service Jeannie M. Yu, Assistant Regional Counsel 

Office of Regional Counsel 
U.S. EPA - Region 2 
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Tracking Number: 70162070000113974437 

Updated Delivery Day: Monday, March 27, 2017 
Product & Tracking Information 

Postal Product Features: 
Certtfied Man• 

DATE&TIME STATUS Of ITEM 

March 27, 2017, 4:42 pm Delivered, Left with Individual 

Your item was delivered to an individual at the address at 4 42 pm on March 27, 2017 in BAYAMON, PR 

March 27, 2017, 7:51 am 

March 26, 2017, 6:01 pm 

March 25, 2017, 5:08 pm 

Thank You! 

Yolanda Julee Majette 
Office of Regional Counsel 
Waste & Toxic Substances Branch Secretary 
USEPA- Region 2 
290 Broadway 16th Floor 
New York, NY 10007-1866 
(212) 637-3740 Main 
(212) 637-3199 Fax 

majette.yolanda@epa.gov Email 

Arrived at Unit 

Arrived at USPS Facility 

In Transit to Destination 

"Let no one come to you without leaving better or happier." 
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From: 
Sent: 
To: 
Cc: 
Subject: 
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Importance: 

Jeannie-

Majette, Yolanda 
Tuesday, April 11, 2017 4:35 PM 
Vu, Jeannie 
Shapiro, Naomi; Maples, Karen 
Truly Nolen Pest Control - Motion for Default 
Truly Nolen Motion for Default green card to the Urb. Miraflores 16-15 Calle 29 
address.pdf 

High 

Here is the scanned copy of the returned green card for the Truly Nolen Pest Control Motion for Default to 
Edwin Andujar Bermudez at the Urb. Miraflores 16-15 Calle 29 address. Below is the delivery confirmation 
details from the USPS website. I have placed the green cards in your mailbox. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 2 

290 BROADWAY 
NEW YORK, NY l 0007-866 

In the Matter of 

Edwin Andujar Bermudez dba 
Truly Nolen Pest Control De Caguas, 

Docket No. FIFRA-02-2017-5302 
Respondent 

ORDER ON DEFAULT AS TO LIABILITY 
This is a proceeding under Section 14(a) of the Federal Insecticide, Fungicide and 

Rodenticide Act ("FIFRA"), 7 U.S.C. § 136/; Section 113(d) of the Clean Air Act, as 

amended, 42 U.S.C. § 7413( d) ("CAA"); and the United States Environmental Protection 

Agency's ("EPA") Consolidated Rules of Practice Governing the Administrative Assessment 

and Revocation or Suspension of Permits, 40 C.F.R. Part 22 ("Consolidated Rules"). This 

proceeding was initiated by a Complaint filed by the Director of the Division of 

Enforcement and Compliance Assistance, U.S. EPA, Region 2 ("Complainant") against 

Edwin Andujar Bermudez doing business as Truly Nolen Pest Control De Caguas 

("Respondent") for violation of Section 12(a)(2)(G) ofFIFRA, 7 U.S.C. § 136j(a)(2)(G) and 

the CAA requirements set forth at 40 C.F.R. §§ 82.13(z)(I) and(z)(2). 

On March 23, 2017, Complainant filed a Motion for Default Judgment on Liability 
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against Respondent ("Motion" or "motion for default order on liability"), including a 

Memorandum in Support of Complainant's Motion for Default Judgement on Liability 

("Memorandum") and Exhibits thereto, and a Declaration prepared by Jennie Yu, Assistant 

Regional Cowisel for Complainant c•0ec1aration'"), finding Respondent liable for the 

violations alleged in the Complaint. On June 23, 2017, Complainant filed a Notice of 

Correction of Docket Nwnbers, changing the docket nwnber on the Motion from FIFRA-

02-2016-5306 to FIFRA-02-2016-5302. To date. Respondent has not replied to the Motion. 

A party may be found to be in default, after motion, upon failure to file a timely answer to a 

complaint. Default by Respondent constitutes an admission of all of the facts alleged in the 

Complaint and a waiver of Respondent's right to contest such factual allegations. 40 C.F .R. 

§ 22.17(a). Pursuant to the Consolidated Rules, the record in this matter and the following 

Findings of Fact and Conclusions of Law, Complainant's motion for default order on 

liability is hereby granted. 

STATUTORY AND REGULATORY BACKGROUND 

1. Section 2(s) of FIFRA, 7 U.S.C. § 136(s), defines "person" as any individual, partnership, 

association, corporation, or any organiz.ed group of persons whether incorporated or not. 

2. Section 2(e)(l) of FIFRA, 7 U.S.C. § 136(e)(l), and 40 C.F.R. § 171.2(a) define a 

"certified applicator" as any individual who is certified under Section 11 of FIFRA, 7 U.S.C. 

§ l 36i, as authorized to use or supervise the use of any pesticide which is classified for restricted 

use. 

3. Section 2(e)(3) of FIFRA, 7 U.S.C. § 136(e)(3). and 40 C.F.R. § l 71.2(a)(9) define a 

"commercial applicator" as an applicator who uses or supervises the use of any pesticide which 

is classified for restricted use for any purpose or on any property. 
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4. Section 2(t) ofFIFRA, 7 U.S.C. § 136(t), and 40 C.F.R. § 152.5, define a "pest," in part. as any 

insect. 

5. Section 2(u) of FIFRA, 7 U.S.C. § 136(u), defines the term "pesticide" as, among other things, 

"(1) any substance or mixture of substances intended for preventing, destroying. repelling or 

mitigating any pest." 

6. Section 2(p)(l) of FIFRA, 7 U.S.C. § 136(p)(l), defines the term "label" as written, printed, or 

graphic matter on or attached to, the pesticide or device or any of its containers or wrappers. 

7. Section 2(p)(2) of FIFRA, 7 U.S.C. § 136(p)(2), defines the term "labeling" as all labels and all 

other written, printed or graphic matter accompanying the pesticide or device at any time, or to 

which reference is made on the label or in literature accompanying the pesticide. 

8. Section 2(ee) ofFIFRA, 7 U.S.C. § 136(ee), defines the term "to use any registered pesticide in 

a manner inconsistent with its labeling" as to use any registered pesticide in a manner not 

permitted by the labeling. 

9. Section 12(a)(2)(G) ofFIFRA, 7 U.S.C. § 136j(a)(2)(G), states that it is unlawful for any person 

"to use any registered pesticide in a manner inconsistent with its labeling." 

10. Section 602(a) of the CAA, 42 U.S.C. § 7671a(a), directs the Administrator of EPA to publish a 

list of class I substances, and to add to that list any other substance that the 

Administrator finds causes or contributes significantly to harmful effects on the stratospheric 

ozone layer. 

11. Section 603 of the CAA, 42 U.S.C. § 7671b, sets forth monitoring and reporting 

requirements for producers, importers or exporters of class I controlled substances, and 

authorizes the EPA Administrator to amend the monitoring and reporting regulations of class I 

and class II substances. 
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12. Pursuant to the authority in Section 603 of the CAA, 42 U.S.C. § 7671b, the Administrator of 

EPA promulgated regulations governing stratospheric ozone depleting substances, which are set 

forth at 40 C.F.R. Part 82. 

13. Appendix A to 40 C.F.R. Part 82, Subpart A, lists class I controlled substances. and includes 

methyl bromide (CH3 Br) as a class I, Group VI controlled substance. 

14. Appendix F to 40 C.F.R. Part 82, Subpart~ lists ozone-depleting chemicals and includes 

methyl bromide (CH3Br). 

15. The use of methyl bromide, a class I ozone-depleting substance, for quarantine and preshipment 

purposes is regulated under Section 604(d)(5) of the CAA, 42 U.S.C. § 7671c(d)(5), and the 

implementing regulations at 40 C.F.R. Part 82. 

16. Section 604 of the CAA, 42 U.S.C. § 7671c, provides for the phase-out of production and 

conswnption of class I substances, with certain exceptions. One exception, set forth at Section 

604(d)(5) of the CAA, 42 U.S.C. § 7671c(d)(5), provides that, to the extent consistent with the 

Montreal Protocol's quarantine and preshipment provisions, the EPA Administrator shall 

exempt from the phase-out the production, importation, and consumption of methyl bromide to 

fumigate commodities entering or leaving the United States or any State for purposes of 

compliance with Animal and Plant Health Inspection Service (U.S. Department of Agriculture) 

requirements or other international, Federal, State or local food protection standards. 

17. Pursuant to 40 C.F.R. § 82.3, "quarantine applications" are, with respect to class I, Group VI 

controlled substances, treatments to prevent the introduction, establishment and/or spread of 

quarantine pests (including diseases), or to ensure their official control, where: (1) official 

control is that performed by, or authorized by, a national (including state, tribal or local) plant, 

animal or environmental protection or health authority; (2) quarantine pests are pests of 
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potential importance to the areas endangered thereby and not yet present there, or present but 

not widely distributed and being officially controlled. 

18. Pursuant to 40 C.F.R § 82.3,"preshipment applications" are, with respect to class I, Group VI 

controlled substances, those non-quarantine applications applied within 21 days prior to export 

to meet the official requirements of the importing country or existing official requirements of 

the exporting country. Official requirements are those which are performed by, or authorized by, 

a national plant, animal, environmental, health or stored product authority. 

19. Section 302(e) of the CAA, 42 U.S.C. § 7602(e), and 40 C.F.R. § 82.3 define "person" as any 

individual or legal entity, including an individual, corporation, partnership, association, state, 

municipality, political subdivision of a state, Indian tribe; any agency, department, or 

instrumentality of the United States; and any officer, agent, or employee thereof. 

20. 40 C.F.R. § 82.3 defines "applicator" as the person who applies methyl bromide. 

21. Pursuant to 40 C.F.R.§ 82.3, "distributor of methyl bromide" means the person directly selling a 

class I, Group VI controlled substance to an applicator. 

22. Section 113(d)(l) of the CAA, 42 U.S.C. § 7413(dXl), limits the Administrator's authority to 

matters where the total penalty sought does not exceed $37.500 (the amount as adjusted by 40 

C.F.R.§ 19.4), and the first alleged date of violation occurred no more than 12 months prior to 

the initiation of administrative action, except where the Administrator and the Attorney General 

of the United States jointly determine that the matter involving a larger penalty amount or 

longer period of violations is appropriate for the administrative penalty action. 

23. The Administrator and the Attorney General of the United States, each through their 

respective delegates, have determined jointly that an administrative penalty action is 

appropriate for the period of violation alleged in this Complaint. 
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FINDINGS OF FACT 

Pursuant to 40 C.F .R. § 22.17( c) and based upon the entire record. the 

undersigned, as Presiding Officer in this matter, makes the following findings of 

fact: 

/ . Methyl bromide is the active ingredient in certain restricted use pesticides regulated 

under FIFRA, 7 U.S.C. § 136 et seq. 

2. Meth-O-Gas Q, EPA Reg. No. 5785-41 ("MethQ"), is a pesticide registered 

pursuant to Section 3 ofFIFRA. 7 U.S.C. § 136a. 

3. MethQ's active ingredient is 100% methyl bromide. 

4. The MethQ label (MOGQ-8 REV.C) (the "Label") and MethQ booklet (MOGQ-2 

REV.GLK398F) (the "Booklet") (collectively the "MethQ labeling") set forth 

precautionary statements and specific directions regarding use, storage, handling. sale 

and disposal ofMethQ. 

5. M & P Pest Control. Inc. (hereinafter "M & P"), located at 1332 Ave. Jesus T. Pinero, 

San Juan, Puerto Rico,has been a distributor of pesticides at all times pertinent to this 

Complaint. 

6. M & P Pest Control is a "distributor of methyl bromide" as that term is defined by 40 C.F.R. 

§ 82.3. 

7. Acting under the authority and pursuant to the provisions of Section 9(a) of FIFRA, 

7 U.S.C. § 136g(a), duly-authorized Puerto Rico Department of Agriculture 

("PROA") and EPA Inspectors conducted inspections of M & P on the following 

dates: March 25-26, 2015, March 31, 2015, April 8, 2015, April 16, 2015, April 17, 

201 5, April 22, 2015, May 13, 2015, May 20, 2015. and October 19, 2015 
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(collectively. the "M & P Inspections"). 

8. At the M & P Inspections. the inspectors collected records and statements. including 

records and statements regarding Respondent's purchases of MethQ during the period 

September 2013 through February 2015. 

9. During the March 26, 2015 M & P Inspection. representatives ofM & P provided the 

inspectors with a copy of the MethQ Labeling, described in Paragraph 4, above. which 

M & P provided with the sale of every MethQ canister. 

10. On May 26. 2015. acting under the authority and pursuant to the provisions of Section 

S(b) of FIFRA, 7 U.S.C. § 136f{b), and of Section 114a of the CAA, 42 U.S.C. § 7414, 

EPA sent M & P an Information Request Letter ("IRL ") requesting information and 

records regarding the import. distribution, and application of methyl bromide. 

11. The IRL specifically requested. along with other reporting and recordkeeping 

documents. that M & P provide copies of certifications that M & P received from 

applicators stating that the quantity of methyl bromide ordered would be used solely for 

quarantine or preshipment applications as required by 40 C.F.R. § 82.13(y)(2). 

12. On July 17, 2015, M & P provided a response (the "M & P Response") to EPA'sIRL. 

13. In the M & P Response, M & P stated, as a response to the portion of the IRL 

discussed in Paragraph 11, that "We don't have any these (sic)documents." 

14. In the M & P Response, M & P provided EPA with a copy of the MethQ Booklet, 

described in Paragraph 4, above, which M & P further asserted that it distributed with 

the sale of every MethQ canister. 

15. M & P sold or otherwise distributed MethQ to Respondent between September 2013 
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and February 2015. 

16. Upon information and belief, the MethQ canisters M & P sold Respondent bore the 

MethQ Labeling described in Paragraph 4, above. 

17. During the October 19, 2015 lnspection. Mr. Michael Pantoja. the president ofM & P 

stated that "no applicator gave any QPS documentation to M & P." 

18. Acting under the authority and pursuant to the provisions of Section 9( a) of FIFRA, 7 

U.S.C. § 136g(a). duly:-authorized EPA and PROA Inspectors inspected Respondent's 

Facility. on April 15, 2015 and on May 14, 2015 ("April Inspection" and "May 

Inspection" respectively. or collectively, the "TN Inspections"). 

19. During the TN Inspections, the inspectors provided a Notice of Pesticides Use/Misuse 

[nspection form to Respondent which identified the reason for each of the Inspections and 

the violations suspected. 

20. During the April Inspection, the inspectors collected ten ( I 0) pesticide application records 

documenting Respondent's use of MethQ, for which they issued a Receipt for Samples 

document. 

2 1. During the April Inspection, the inspectors requested that the Respondent provide all 

records in his possession related to the purchase and use of methy I bromide. 

22. Respondent did not provide EPA with the records from each commodity owner requesting 

the quarantine and preshipment use of methyl bromide and citing legal justification for 

such use. 

23. During the April Inspection.Respondent made the following statements regarding the 

MethQ applications to the inspectors: 
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a. that he performed all MethQ applications without the supervision of a regulatory agent; 

b. that he did not have a direct reading device to measure the air concentration 

levels of methyl bromide (MethQ) during applications; 

c. that he did not have and/or did not own a self-contained breathing apparatus (SCBA) 

for use during the MethQ applications; and 

d. that he purchased the MethQ he applied from M &P. 

24. During the May Inspection,the inspectors collected five (5) additional pesticide 

application records docwnenting Respondent's use ofMethQ, for which they issued a 

Receipt for Samples docwnent. 

FIFRA Liability 

Use of a Registered Pesticide in a Manner Inconsistent with its Label (Application) 
(Counts 1 through 55) 

25. Respondent has been, and continues to be. a "person" as defined by FIFRA § 2(s).. 7 

U.S.C. § 136(s), and as such is subject to FIFRA and the regulations promulgated 

thereunder. 

26. Respondent engages, and at all times pertinent to this Complaint has engaged, in 

commercial activities providing pest control services using pesticides. 

27. Respondent is, and has been at all times pertinent to this Complaint, a "certified 

applicator" within the meaning of Section 2(e)(l) ofFIFRA, 7 U.S.C.§ 136(e}(I ), and 40 

C.F.R. §1 7.2(a)(8). 

28. Respondent is, and has been at all times pertinent to this Complaint. a "commercial 

applicator" within the meaning of Section 2(e)(3) of FIFRA, 7 U.S.C. § 136(e)(3). 

and 40 C.F.R. § l 71.2(a)(9). 
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29. Respondent is, and has been at all times pertinent to this Complaint, subject to FIFRA 

and the regulations promulgated thereunder. 

30. The following statements are clearly displayed on the MethQ Label received by 

Respondent and referenced in Paragraphs 4 ,9, 13, and 16, above: 

a. At the top of the label and in all bolded capital letters: 

"COMMODITY FUMIGANT 
FOR QUARANTINE/REGULATORY USE ONLY 
SUPERVISION BY REGULATORY AGENT 
REQUIRED." 

b. "The acceptable air concentration level for persons exposed to methyl bromide is 
Sppm (20 mglm3). The air concentration level is measured by a direct reading 
detection device, such as a Matheson-Kitaghawa. Draeger, orSensidyne." 

c. "Do not allow entry into the treated area by any person before this time, unless 
protective clothing and a respiratory protection device (NIOSH/MSHA approved 
self-contained breathing apparatus (SCBA) or combination air-supplied/SCBA 
respirator) is worn." 

d. PERSONAL PROTECTIVE EQUIPMENT (PPE) ... "Applicators and other 
handlers must wear: ... Full-face or safety glasses with brow and temple shields (Do 
NOT wear goggles) ... When the acceptable air concentration level is above S ppm 
and a respirator is required, protect the eyes by wearing a full-face respirator. No 
respirator is required if the air concentration level of methyl bromide in the working 
area is measured to be 5 ppm or less. A respirator is required if the acceptable air 
concentration level of 5 ppm is exceeded at any time. The respirator must be one of 
the following type: (a) a supplied-air respirator (MSHA/NIOSH approval number 
prefix TC-l 9C) OR (b) a self-contained breathing apparatus (SCBA) (MSHA/NIOSH 
approval number prefix TC- 13F)." 

e. "It is a violation of Federal law to use this product in a manner inconsistent with 
its labeling." 

f. "This fumigant is a highly hazardous material ... Before using, read and follow all 
label precautions and directions." 

g. "All persons working with this fumigant must be knowledgeable about the hazards, 
and trained in the use of required respiratory protection equipment and detector 
devices, emergency procedures. and proper use of the fumigant." 
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h. "MethQ may be used for quarantine/regulatory commodity fumigation only 
Supervision by regulatory agent is required." 

i. "You must carefully read and understand the accompanying use direction, GLK 398F 
[Booklet], in order to use MethQ." 

j . "Observe all safety and precautionary statements as set forth in the accompanying use 
directions, GLK398F [Booklet]." 

31. The directions for use in the MethQ Booklet GLK398F include: 

a. On page 1, in large bold letters -
"METHO-O-GAS ®Q 
COMMODITY FUMIGANT 
FOR QUARANTINE/REGULATORY USE ONLY 
SUPERVISION BY REGULATORY AGENT REQUIRED" 

b. "READ THIS BOOKLET AND ENTIRE LABEL CAREFULLY PRIOR TO USE. 
USE THIS PRODUCT ACCORDING TO LABEL INSTRUCTIONS?' 

c. Same as 30(b) above 

d. Same as 30(c) above 

e. Same as 30(d)above. 

f. Same as 30( e) above. 

g. Same as 30(f) above. 

h. Same as 30(g) above 

i. "This is a limited use label for quarantine/regulatory purposes and is to be used by 
or under the supervision of a State or Federal agency." 

32. The MethQ Labeling specifies permitted application sites, crops, and pests. 

33. The MethQ Labeling does not allow dwellings (e.g ., residences) or structures not used 

for the commercial storage or handling of commodities as application sites. 

34. Respondent applied MethQ bearing the MethQ Labeling referenced in Paragraphs 4 ,9, 
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1 

2 
I 

13, and 16, above, and containing the statements set out in Paragraphs 30 and 31, above, 

at the following dates, times, and locations: 

Date j Location Treatment Site/ Invoice 

I Type of Structure Number 

02/26/2015 Agua Buena, PR Residence/Closet 6832 

02/20/2015 Bayamon. PR Residence/Kitchen 6830 

13 02/11/2015 Guaynabo, PR Residence /Bedroom 6083 

4 02/06/2015 San Juan, PR I Residence/Kitchen 6082 
I 

5 12/05/20 14 Caguas, PR I Residence/Kitchen Illegible 

6 11/30/2014 Bayamon, PR Residence/Bedroom 6690 

7 09/26/2014 Bayamon, PR Residence/Kitchen 6596 

8 09/19/2014 Illegible Residence/Kitchen 6585 

9 09/10/2014 Caguas, PR I Door/Museum 6568 

10 I 04/07/20]4 Bayamon, PR I Residence/Furniture 6308 
I 

11 11/22/2013* Bayamon, PR Kitchen 053388 

12 10/25/2013 Bayamon, PR Wood Package 053375 

13 10/11/2013* Bayamon, PR Wagon 053330 

14 09/27/2013* Bayamon, PR I Wood Panels 053322 

15 09/13/2013* Bayamon, PR Kitchen 053271 

35. During the May Inspection, Respondent indicated that the asterisked applications 

(invoices 11, 13, 14, and 15) memorialized in the previous paragraph were performed 
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inside of a freight car. 

36. The "residences" identified in nine (9) of the applications listed in the table in Paragraph 

34, above, are not application sites specified in the MethQ Labeling. 

37. The museum identified in one of the applications listed in the table in Paragraph 34. 

above, is not an application site specified in theMethQ Labeling. 

38. Respondent conducted applications of MethQ at ten ( I 0) application sites. set out in the 

table in Paragraph 34, above. which were not specified in the MethQ Labeling. 

39. None of the fifteen (15) MethQ applications set out in the table in Paragraph 34 above. 

was supervised by a regulatory agent. 

40. For each of the fifteen (15) applications set out in the table in Paragraph 34, 

Respondent failed to use the following PPE: 

a. SCBA. and 

b. Full face or safety glasses with brow and temple shields. 

41. For each of the fifteen (15) applications set out in the table in Paragraph 34. 

above, Respondent failed to use a direct reading device. 

42. Each of Respondent's failures to comply with a specific requirement of the MethQ Label 

constitutes a separate use of a registered pesticide in a manner inconsistent with its 

labeling, in violation of FIFRA § 12(a)(2)(G). 7 U.S.C. § 136j(a)(2)(G). 

43. In the course of the fifteen (15) MethQ applications set out in the table in Paragraph 

34. above. Respondent committed 55 separate violations ofFIFRA § 12(a)(2)(G), 7 

U.S.C. § 136j(a)(2)(G), specifically consistingof: 

a. 10 applications to a site not specified in the MethQ Labeling; 
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b. 15 applications not supervised by a regulatocy agent as required by the MethQ labeling; 

c. 15 applications without the PPE required by the MethQ Labeling; and 

d. 15 applications without a direct detection device required by the MethQ Labeling. 

44. Each of Respondent's fifty-five (55) failures to comply with specific requirements of 

the MethQ Label is a violation ofFIFRA § 12(a)(2)(G). 7 U.S.C. § 136j(a)(2)(G). for 

which a penalty may beassessed pursuant to FIFRA. 

CM ~iability 

Failure to Comply With CAA Recordkeeping Requirements 
(Count 56) 

45. Respondent is, and has been at all times pertinent to this Complaint, a "person," as that 

term is defined by Section 302(e) of the CM 42 U.S.C. § 7602(e). 

46. Respondent is. and has been at all times pertinent to this Complaint, an 

"applicator" of methyl bromide within the meaning of 40 C.F .R. § 82.3. 

4 7. Respondent is. and has been at all times pertinent to this Complaint. subject to the CAA 

and the regulations at 40 C.F .R. Part 82 promulgated thereunder. 

48. Pursuant to 40 C.F.R. § 82.13(z)(l). applicators of methyl bromide produced or imported 

solely for quarantine and/or preshipment ("QPS") applications must maintain. for three 

years, for evecy application, a document from the commodity owner. shipper or their 

agent, requesting the use of methyl bromide for QPS applications and citing the 

regulatocy requirement that justifies its use. 

49. Respondent failed to maintain the document described in the previous paragraph for 

any of the following fifteen ( 15) applications: 



Date Location Invoice 

Number 

l 02/26/2015 Agua Buena, PR 6832 

2 02/20/2015 Bayamon, PR 6830 

3 02/11/2015 Guaynabo, PR 6083 

4 02/06/2015 San Juan, PR 6082 

5 12/05/2014 Caguas, PR Illegible 

6 11/30/2014 Bayamon, PR 6690 

7 09/26/2014 Bayamon, PR 6596 

8 09/19/2014 Illegible 6585 

9 09/10/2014 Caguas, PR 6568 
I 

10 04/07/2014 Bayamon, PR 6308 

11 l l/22/2013 Bayamon, PR 053388 

12 10/25/2013 Bayamon, PR 053375 

13 10/11/2013 Bayamon, PR 053330 

14 09/27/2013 Bayamon, PR 053322 

15 09/13/2013 Bayamon, PR 053271 

50. Respondent's failure to comply with the record.keeping requirements of 40 C.F .R. § 

82.1 J(z)(l) for the period September 13, 2013 to February 26, 2015 constitutes a 

violation of the CAA, for which a civil penalty may be assessed under Section 

113(d)(l )(B)~ 42 U.S.C. § 7413(d)(l )(B). 
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Failure to Comply With CAA Reporting Requirements 
(Count 57) 

51. Pursuant to 40 C.F.R. § 82.13(z)(2). every applicator that purchases methyl bromide that 

was produced or imported solely for QPS applications shall provide to the distributors 

from whom they purchase. prior to shipment. a certification that the methyl bromide will 

be used only for QPSapplications. · 

52. Respondent purchased MethQ from M & P on the following 2 dates: 

Invoice Number Date Unit Purchased Amount 

Purchased 

1 203423 05/27/2013 I 50 lb. 

2 208728 09/09/2014 I 50 lb. 

53. As a result of the M & P Inspections. EPA detennµied that M & P did not receive 

certifications from Respondent stating that the methyl bromide purchased would be used 

only for QPS applications. 

54. From May 27. 2013 to September 9. 2014. Respondent purchased methyl bromide from 

M & P without providing, prior to shipment. a certification that the MethQ purchased 

would be used only for QPS applications. 

55. Respondent's failure to comply with the reporting requirements of 40 C.F.R. § 

82.13(z)(2) from May 27. 2013 through September 9, 2014 constitutes a violation of the 

CAA. for which a civil penalty may be assessed under Section l 13{d)(l)(B) 42 U.S.C. § 

7413( d)(l)(B). 
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Service of Process and Failure to Answer Complaint 

56. On March 1, 2016, EPA issued a civil administrative Complaint against Respondent pursuant 

to Section 14(a) ofFIFRA, 7 U.S.C. § 136/(a) and Section 113(d) of the CAA, 42 U.S.C. § 

7413(d). See Memorandum, Exhibit 1. 

57. On March 1, 2016, and pursuant to 40 C.F.R. § 22.S(b)( I), Complainant mailed to 

Respondent, by certified mail, return receipt requested ("green card"), a true and correct 

copy of the Complaint, including Certificate of Service and the Consolidated Rules, at 

both Post Office Box 7155, Caguas, Puerto Rico 00726 ( .. P.O. Box address") and Urb. 

Miraflores, 16-15 Calle 29, Bayamon. Puerto Rico 00957-3707 ("Bayam6n address''). 

See Memorandwn, Exhibits 2 and 3. 

58. The Complaint explicitly stated that if Respondent wished to avoid being found in 

default, Respondent must file a written Answer to the Complaint with the Regional 

Hearing Clerk no later than thirty (30) days after service of the Complaint. EPA, Region 

2 may make a motion pursuant to § 22.17 of the Consolidated Rules seeking a default 

order thirty (30) days after Respondent's receipt of the Complaint unless Respondent 

files an Answer within that time. Default by the Respondent constitutes admission of all 

facts alleged in the Compliant and a waiver of Respondent's right to contest such factual 

allegations. If a default order is entered, the proposed penalty may be assessed and the 

proposed compliance measures may be required, without further proceedings. In 

addition, the Compliant at page 17, stated the following: 

Respondent(s)' Answer to the Complaint must clearly and directly 
admit, deny or explain each of the factual allegations that are 
contained in the Complaint with regard to which Respondent( s) have 
any knowledge. 40 C.F.R. § 22.15(b). Where Respondent(s) lack 
knowledge of a particular factual allegation and so states in its 
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Answer, the allegation is deemed denied. 40 C.F .R. § 22.1 S(b ). The 
Answer shall also set forth: (1) the circumstances or arguments that 
are alleged to constitute the grounds of defense, (2) the facts that 
each Respondent disputes (and thus intends to place at issue in the 
proceeding) and (3) whether the Respondent(s) requests a hearing. 
40 C.F.R. § 22.IS(b). 

59. The Respondent was served with the Complaint on March 5, 2016 at the Bayamon 

address. The green card was signed and dated by Jesenia Andujar. See 

Memorandum, Exhibit 2. The Respondent was served with the Complaint on 

March 7, 2016 at the P.O. Box address. The green card as signed and dated by the 

Respondent, Andujar, himself. See Memorandum, Exhibit 3. 

60. To date, the Respondent has not filed an Answer to the Complaint with the 

Regional Hearing Clerk nor has he contacted the Presiding Officer to request any 

extension of time to file an Answer or communicated with EPA's counsel about 

doing so. See Declaration, Paragraphs 8, 13 and 14. 

61. On March I , 2016, a courtesy copy of the Complaint was sent by email to Peter 

Diaz, Esq. ("Mr. Diaz"), who represented the Respondent in pre-filing 

negotiations regarding the FIFRA and CAA violations alleged in the 

Complaint, at the email address previously used in correspondence with EPA 

counsel: diazfederalcases@gmail.com. See Declaration, Paragraph 2; 

Memorandum, Exhibits S and 6. 

62. In a March 1, 2016 CBS news story. Mr. Diaz told reporters that he will contest 

the Complaint. See Memorandum, Exhibit 7. 

63. To date, Mr. Diaz has not filed an Answer to the Complaint on behalf of Respondent 

with the EPA Region 2 Regional Hearing Clerk, nor has he contacted the Presiding 
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Officer to request an extension of time to file an Answer or communicated with 

EPA's Counsel about doing so. See Declaration, Paragraphs 13 and 14. 

64. On April 28, 2016, EPA sent, by certified mail with return reaeipt request and via email, a 

letter to Mr. Diaz informing him that the Respondent had accepted service of the Complaint 

on March 5, 2016 and March 7, 2016; that no Answer to the Complaint had been filed; that 

the Answer to the Compliant was due on or about April 6, 2016; that his client might be 

found in default upon motion; and about the legal effects of such default. Additionally, 

EPA's April 28th letter requested confinnation in writing within five business days as to 

whether Mr. Diaz was currently retained as counsel for Respondent. EPA's letter further 

specified that if EPA did not receive such written confirmation, EPA would conclude that Mr. 

Diaz no longer represented the Respondent. Copies of the Complaint, Consolidated Rules, and 

the U.S. Postal Service return receipts (e.g., green cards) showing delivery were enclosed with 

the letter and were attached to the email. See Memorandum, Exhibits 8 and 9. 

65. Mr. Diaz was served on May 2, 2016 with EPA's April 28th letter, at the address on his 

letterhead, 420 Avenida Ponce de Leon. Suite 1001, San Juan, Puerto Rico 00918. See 

Memorandum, Exhibit 1 O; Declaration, Paragraph 8. 

66. Mr. Diaz has not contacted EPA or the EPA Regional Hearing Clerk since the filing of the 

Complaint, and notwithstanding EPA's written requests by letter and emails, he has not 

responded to EPA with any confirmation (written or oral) that he currently represents the 

Respondent. See Declaration, Paragraphs 13 and 14. 

67. On May 17, 2016, EPA sent, by certified mail with return receipt requested, letters to 

Respondent Andujar at both the P .0. Box address and the Bayamon address. The EPA 

letters stated the following: (i) that the deadline for filing an Answer to the Complaint 
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--- - - - - - - - - ---

had passed; (ii) that EPA believed that the Respondent was no longer represented by 

Mr. Diaz; (iii) that EPA issued a letter to Mr. Diaz on April 28, 2016, informing him 

that the Answer to the Complaint was due on or about April 6, 2016; (iv) that Mr. Diaz 

received the letter on May 2, 2016; and (v) that Mr. Diaz had not responded to the letter 

or filed an Answer on his behalf. Further. the letter to Respondent stated that EPA 

intended to seek a default order against the Respondent, set forth the legal effects of 

such default order, and requested that the Respondent contact EPA counsel Yu or EPA 

attorney Carolina-Jordan Garcia ifhe intended to file an Answer to the Complaint. 

Copies of the Complaint, the Consolidated Rules of Practice and the green cards for the 

Complaint and the April 28, 2016 Diaz letter, along with the green card receipts, were 

enclosed with the May 17, 2016 letter to Respondent. See Exhibit 11 . 

68. On May 20, 2016, the Respondent was served with the EPA May 17. 2016 letter at 

the Bayamon address (green card was signed by Ana Figueroa) and at the P.O. 

Box address (green card was personally signed by Andujar). See Mernorandwn, 

Exhibits 12 and 13. 

69. Copies of the May 17, 2016 letters sent to Respondent were also mailed and emailed by 

EPA to Mr. Diaz on May 17, 2016. See Memorandum, Exhibit 14. 

70. To date, the Respondent has not filed a response to the Motion. 

CONCLUSIONS OF LAW 

This determination of violation is based upon the following: 

1. Jurisdiction is conferred by Section 14{a) of the FIFRA, 7 U.S.C. § 1361, and Section 

113(d) of the CAA, 42 U.S.C. § 7413(d). 
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2. In the course of the fifteen ( 15) MethQ applications set out in the table in Paragraph 

34, above, Respondent committed 55 separate violations of FIFRA § 12(a)(2)(G), 7 

U.S.C. § 136j(a)(2)(G), specifically consistingof: 

• 10 applications to a site not specified in the MethQ Labeling; 

• 15 applications not supervised by a regulatory agent as required by the MethQ 

labeling; 

• 15 applications without the PPE required by the MethQ Labeling; and 

• 15 applications without a direct detection device required by the MethQ Labeling. 

3. Each of Respondent's failures to comply with a specific requirement of the MethQ Label, 

as set forth in the Findings of Fact above, constitutes a separate use of a registered 

pesticide in a manner inconsistent with its labeling, in violation of FIFRA § 12(a)(2)(G), 

7 U.S.C. § l 36j(a)(2)(G), for which a penalty may be assessed against Respondent 

pursuant to FIFRA. 

4. As set forth in the Findings of Fact above. Respondent failed to collect and maintain the 

documents for any of the fifteen applications of methyl bromide required by 40 C.F.R. § 

82. l 3(z)(l), 

5. Respondent's failure to comply with the record.keeping requirements of 40 C.F.R. § 

82. l 3(z)(l) for the period September 13. 2013 to February 26, 2015 constitutes a 

violation of the CAA, for which a civil penalty may be assessed under Section 113( d) 

(l)(B), 42 U.S.C. § 7413(d)(l )(B). 

6. As set forth in the Findings of Fact, above. Respondent, as a purchaser of methyl 

bromide, failed to provide M&P, as distributor, with certifications prior to shipment as 
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required by 40 C.F.R. § 82.13(z)(2). 

7. Respondent's failure to comply with the reporting requirements of 40 C.F.R. § 

82.13(z)(2) from May 27, 2013 through September 9, 2014 constitutes a violation of the 

CAA, for which a civil penalty may be assessed under Section 113(d)(l){B) 42 U.S.C. § 

7413(d)(l)(B). 

8. The proceeding was commenced in accordance with 40 C.F.R. § § 22.13 and 22.14 of the 

Consolidated Rules. 

9. The Complaint in this action was served upon Respondent in accordance with 40 C.F.R. § 

22.S{b)(l) of the Consolidated Rules. 

I 0. Respondent's failure to file an Answer to the Complaint, or otherwise respond to the 

Complaint, constitutes a default by Respondent pursuant to 40 C.F .R. § 22. l 7(a). 

11. Respondent's default constitutes an admission of the allegations and a waiver of 

Respondent' s right to a hearing on such factual allegations. 40 C.F.R. §§ 22.l 7{a) and 

22. 1S(d). 

12. Respondent's failure to file a timely Answer to the Complaint is grounds for the entry 

of a Default Order against the Respondent. 40 C.F.R. § 22.17. However, it must be 

noted that this Order does not constitute an Initial Decision in accordance with 40 

C.F.R. § 22.l 7{c). 

13. A Default Order that does not determine remedy along with liability is not an initial 

decision, unless it resolves "all issues and claims in the proceeding." Based upon a · 

reading of the regulation along with pertinent portions of the preamble, there is an 

expectation that a motion for default order on liability and Order granting same 

contemplates a second Motion for Penalty. to be filed by Complainant in accordance 
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with EPA regulations and practice. 

ORDER 

Based on the above Findings of Fact and Conclusions of Law, Complainant's Motion for Default 

Judgment on Liability is GRANTED. Specifically, I find Respondent liable for fifty-five (55) 

violations of Section 12(a)(2)(G) of FJFRA, 7 U.S.C. 9 136j(a)(2)(G). I further find Respondent 

liable for two violations of the Clean Air Act and its implementing regulations at 40 C.F.R. Part 82. 

On or before October 30, 2017, Complainant is to file and serve the Motion for 

Penalty, together with supporting documentation which will provide factual grounds for the 

proposed penalty, in accordance with 40 C.F.R. §§ 22.5 and 22.16. 

Respondents shall file a respons~ no later than fifteen (15) days after service of the 

Motion for Penalty. 

So ORDERED. 

Dated: &p-iernber 141 a..OI ?­
New York, New York 
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CERTIFICATE OF SERVICE 

I hereby certify that the Order On Default As To Liability by Regional Judicial 

Officer Helen Ferrara in the matter of Edwin Andujar Bermudez dba Truly Nolen Pest 

Control De Caguas, Docket No. FIFRA-02-2016--5302, is being served on the parties 

as indicated below: 

First Class Mail -

Inter Office Mail -

Edwin Andujar Bermudez dba 
Truty Nolen Pest Control De Caguas 
P.O. Box 7155 
Caguas, Puerto Rico 00726 

Edwin Andujar Bermudez dba 
Truly Nolen Pest Control De Caguas 
Urb. Miraflores, 16-015 Calle 29 
Bayamon, Puerto Rico 00957-3707 

Jeannie Yu. Esq. 
Office of Regional Counsel 
USEPA - Region 11 
290 Broadway, 16th Floor 
New York. New rrk 10007-1866 

~v\ t\ ) 
Karen Maples 
Regional Hearing Clerk 
USEPA - Region II 

Dated: September 15, 2017 



FIFRA PENAL TY CALCULATION MA TRIX 12/3/2009 ERP WITH CONTAINER CONTAINMENT VIOLATIONS AFTER 1/12/2009 

Respondent: Truly Nolen Pest Control de Caguas 

Respondent Address: PO Box 7155, Caguas, PR 00726 (other address is Urb. Miraflores, Block 16-15, Calle 29, Bayamon, Puerto Rico) 

Docket Number: FIFRA-02-2016-5302 

Prepared By: A. Reddy 

Date: 2 23 16 

DESCRIPTION OF CO UNTS 

Counts 1-55 

Appendix A 
I. Statutory Violation 12(aX2Xg) 

2. FTfSCode 2ga 

3. Violation Level (1-4) 2 #NIA #NIA #NIA #NIA 

Table 2 
4. Violator Cat. §14(a)(l) or §14(a)(2) 14(aX I) 

5. Size of Business Category (I-III) Ill 
14(a)(2) ONLY ht Offense? (Yes/No) 

Table 1 
6, Base Penalty $4,250.00 $0.00 $0.00 $0.00 $0.00 

A ppendix B 
7. Gravity Adjustments: 

a. Pesticide Toxicity 3 

b. Human Exposure 5 
c. Human Injury 0 

d. Environmental Harm 5 
e. Compliance History 0 

f. Culpability 2 

Total Gravity Adjustment Value 15 0 0 0 0 

Table3 
WHAT TYPE OF ACTION? Civil Penalty No Act ion No Action No Action No Action 

g. Percent Adjustment 40% 0% 0% 0% 0% 

h. Dollar Adjustment $1,700.00 $0.00 $0.00 $0.00 $0.00 

8. Final Penalty $5,950.00 $0.00 $0.00 $0.00 $0.00 

# Counts of Same Violation 55 

Graduated Penalty Adjustments 

Counts 1-5 100% of Per Violation Penalty 5 #NIA #NIA #NIA #NIA 
Counts 6-20 I 0% of Per Violation Penalty 15 #NIA #NIA #NIA #NIA 
Counts >20 5% of Per Violation Penalty 35 #NIA #NIA #NIA #NIA 
TOTAL PENALTY FOR COUNT $49,087.50 $0.00 $0.00 $0.00 $0.00 

9. Combined Total Penalty $49,087.50 
10. Rounded to Nearest $100 $49,100.00 

Additional Discounts (Each Discount is Taken off the Previous Discount Amount) 

Percenta11e Reason 

ACTUAL PROPOSED PENAL TY AMOUNT $49,100.00 



DESCRIPTION OF COUNTS 

Description of Count 6 Description of Count 7 Description of Count 8 Description of Count 9 De,cription of Count 10 

Appendix A 
1. Statutory Violation 

2. FTTSCode 

3. Violation Level (1-3/4) #NIA #NIA #NIA #NIA #NIA 

Table 2 
4. Violator Cat. §14(a)(l) or §14(a)(2) 

5. Size of Business Category (1-IU) 

14(a)(2) ONLY 1st Offense? (Yes/No) 

Table 1 
6. Base Penalty $0.00 $0.00 $0.00 $0.00 $0.00 

A ppendix B 
7. Gravity Adjustments: 

a. Pesticide Toxicity 

b. Human Exposure 

c. Human Injury 

d. Environmental Harm 

e. Compliance History 

f. Culpability 

Total Gravity Adjustment Value 0 0 0 0 0 

Table 3 
WHAT TYPE OF ACTION? No Action No Action No Action No Action No Action 

g. Percent Adjustment 0% 0% 0% 0% 0% 
h. Dollar Adjustment $0.00 $0.00 $0.00 $0.00 $0.00 

8. Final Penalty $0.00 $0.00 $0.00 $0.00 $0.00 
# Counts of Same Violation 

Graduated Penalty Adjustments 

Counts 1-40 100% of Per Violation Penalty #NIA #NIA #NIA #NIA #NIA 
Counts 41 -350 10% of Per Violation Penalty #NIA #NIA #NIA #NIA #NIA 
Counts >350 I% of Per Violation Penalty #NIA #NIA #NIA #NIA #NIA 
TOTAL PENALTY FOR COUNT $0.00 $0.00 $0.00 $0.00 $0.00 



CAA PENALTY CALCULATION MATRIX Clean Air Act Stationary Source Civi l Penalty Policy (October 25, 1991) 

Respondent: Edwin Andujar dba Truly Nolen Pest Control de Caguas 

Respondent Address: PO Box 7 I 55 Caguas, PR 00726 

Docket Number: FIFRA-02-20 I 6-5302 

Prepared By: A. Trivedi 

Date: 1/14/2016 

VIOLATIONS 
Count 1 • Count 2 • 

MeBr QPS Recordkeeping MeBr QPS Reporting 

Statutory Provision l 13(dXl)(B) l 13(d)(IXB) 

Regulation 40 C.F.R. 82. 13(z)(I) 40 C.F.R. 82. l 3(z)(2) 

Narrative Summary fai lure to maintain record 
from commodity owner 

failure to provide 

requesting use of QPS MeBr 
distributor, prior to shipment 

Count l Recordkeeping Dates of Violation: 9/13/2013-2/26/2015 

and citing legal justification 
of QPS MeBr, certification 

Count 2 Reporting Dates of Violation: 5/27/2013- 919/2014 
that Me Br would only be 

for such use and retaining 
used for QPS applications 

such record for 3 years 

Preliminary Deterrence Amount 
Count 1 Count 2 

Record keeping Reporting 

Economic Benefit $ . $ . 

Gravity : Importance to Regulatory Scheme $ 15,000.00 $ 15,000.00 Fai lure to keep required records($ I 5,000) / Failure to report ($15,000) 

Gravity: Length of Time of Violation $ 20,000.00 $ 20,000.00 Recordkeeping: I 7 months ($20,000) / Reporting: 15 months ($20,000) 

Size of the Violator $ 2,000.00 

Preliminary Total $ 72,000.00 Total days of violation: 532 Recordkeeping + 471 Reporting = 1,003. Days of violation 

27.8% of Preliminary Total $ 20,016.00 prior to and including Dec. 6, 2013: 279. Days of violation Dec. 7, 2013, 

72.2% of Preliminary Total $ 51,984.00 and later = 724. ·-

Inflation Adjustment to pre- 12/6/13 Amount $ 28,348.66 279 1 1.003 = 27.8% of penalty should be inflated by factor of 1.4163. 724 1 1,003 = 

Inflation Adjustment to post-1 2/6/13 Amount $ 77,211.84 
72.2% of penalty should be inflated by factor of J .4853. 

Total $ 105,560.50 

Adjustments Factors 

a. Degree of Wi ll fulness or Negligence 

b. Degree of Cooperation 

c. History of Noncompliance 

d. Environmental Damage 

Total Adjustment to Gravity $ . 

ADJUSTED TOT AL PENALTY 
r 

$105,560 
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I. INTRODUCTION 

This document sets forth guidance for the U.S. Environmental Protection Agency (EPA 
or the Agency) to use in determining the appropriate enforcement response and penalty amount 
for violations of the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA or the Act). 1 

The goal of this Enforcement Response Policy (ERP) is to provide fair and equitable treatment of 
the regulated community, predictable enforcement responses, and comparable penalty 
assessments for comparable violations. The policy is designed to allow swift resolution of 
environmental problems and to deter future violations of FIFRA by respondents, as well as other 
members of the regulated community. 

This policy supersedes the "Enforcement Response Policy for the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA)" issued on July 2, 1990 and other FIFRA penalty 
policies, except for the following policies, which remain in effect: the June 2007 "Enforcement 
Response Policy for FIFRA Section 7(c), Pesticide Producing Establishment Reporting 
Requirement"; the September 1997 "FIFRA: Worker Protection Standard (WPS) Penalty Policy 
- Interim Final"; and the September 1991 "Enforcement Response Policy for the FIFRA Good 
Laboratory Practices (GLP) Regulations." These policies are to be used as supplements to this 
policy to determine the appropriate enforcement response for the referenced programs. We have 
attached these policies as appendices to this document for ease of use. 

This guidance applies only to violations of EPA' s civil regulatory programs. It does not 
apply to enforcement pursuant to criminal provisions of laws or regulations that are enforced by 
EPA. The procedures set forth in this document are intended solely for the guidance of 
government professionals. They are not intended and cannot be relied on to create rights, 
substantive or procedural, enforceable by any party in litigation with the United States. The 
Agency reserves the right to act at variance with this policy and to change it at any time without 
public notice. 

II. OVERVIEW OF THE POLICY 

This Enforcement Response Policy is divided into three main sections. The first section, 
"Determining the Level of Action," describes the Agency's options for responding to violations of 
FIFRA. The second section, "Assessing Civil Administrative Penalties," elaborates on EPA' s 
policy and procedures for calculating civil penalties to be assessed in administrative cases against 
persons who violate FIFRA. The third section, the appendices, contains tables to be used in 
calculating civil penalties for this ERP and the other FIFRA penalty policies that remain in effect. 
The appendices to this ERP are: (1) Appendix A - FIFRA Violations and Gravity Levels; (2) 
Appendix B - Gravity Adjustment Criteria; (3) Appendix C - The Summary of Tables; (4) 
Appendix D - The FIFRA Civil Penalty Calculation Worksheet; (5) Appendix E - "Enforcement 
Response Policy for FIFRA Section 7(c), Pesticide Producing Establishment Reporting 
Requirement" (June 2007); (6) Appendix F - "FIFRA: Worker Protection Standard (WPS) Penalty 
Policy - Interim Final" (September 1997); and Appendix G - Enforcement Response Policy for the 
FIFRA Good Laboratory Practices (GLP) Regulations. 

1 For purposes of this Policy and its Appendices, the terms "pesticide" and "pesticide product" include, as 
applicable, "pesticide," "antimicrobial pesticide," "device," "pesticide product," "pesticidal substance," and/or 
"plant incorporated protectant" as these terms are defined and used in FIFRA § 2(u), (nun), and (h), and 40 C.F.R. 
Parts 152 - 174. 
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III. DETERMINING THE LEVEL OF ACTION 

Once the Agency finds that a FIFRA violation has occurred, EPA will need to determine 
the appropriate level of enforcement response for the violation. FIFRA provides EPA with a 
range of enforcement options. These options include: 

-- Notices of Warning under sections 9(c)(3), 14(a)(2), and 14(a)(4); 

-- Notices of Detention under section 17(c); 

-- Stop Sale, Use, or Removal Orders under section l 3(a); 

-- Seizures under section 13(b); 

-- Injunctions under section 16( c ); 

-- Civil administrative penalties under section 14(a); 

-- Denials, suspensions, modifications, or revocations of applicator certifications under 
40 C.F.R. Part 171; 

-- Referral for criminal proceedings under section 14(b ); and 

-- Recalls. 

To ensure national consistency in FIFRA enforcement actions, EPA enforcement 
professionals should use this ERP as a guide in considering the facts and circumstances of each 
case and the company's compliance history to ensure an enforcement response appropriate for 
the particular violations. Each of the potential enforcement responses is discussed below. 

A. Notices of Warning 

FIFRA §§ 14(a)(2), 14(a)(4), and 9(c)(3) provide EPA with the authority to respond to 
certain violations of FIFRA with a Notice of Warning (NOW) to the violator. Under FIFRA § 
14(a)(2), EPA may not assess a penalty for violations by a private applicator or other person not 
covered by section 14(a)(l) without having issued a written warning or citation for a prior 
violation of FIFRA by that person, "except that any applicator not included [in paragraph 
14(a)(l)] who holds or applies registered pesticides, or uses dilutions ofregistered pesticides, 
only to provide a service of controlling pests without delivering any unapplied pesticide to any 
person so served .. . may be assessed a civil penalty . . . of not more than $500 for the first 
offense nor more than $1,000 for each subsequent offense." For all persons not covered by the 
exception in section 14(a)(2), EPA should issue a Notice of Warning for a first-time violation. 

A state citation for a violation that would also be considered a violation under FIFRA, 
can be used to meet the requirement of a citation for a prior violation under FIFRA § 14(a)(2). 
For this purpose, the prior citation may be a notice of warning and does not have to include a 
penalty. The prior citation does not have to be related to the current violation; it may be for any 
FIFRA violation. 
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Regions may issue a NOW or assess a penalty ofup to $5002 for the first offense by any 
applicator within the scope of the exception set forth in section 14(a)(2). Section 9(c)(3) permits 
EPA to issue a written Notice of Warning for minor violations of FIFRA in lieu of instituting a 
penalty action if the Administrator believes that the public interest will be adequately served by 
this course of action. Generally, a violation will be considered minor under this section if the 
total "gravity adjustment value," as determined from Appendix B of this ERP, is three or less. A 
Notice of Warning may also be appropriate for certain first-time recordkeeping violations as 
listed in Appendix A (for example, late Section 7 reports that meet the guidelines of the FIFRA 
Section 7 ERP). FIFRA § 14(a)(4) provides that EPA may choose to issue a Notice of Warning 
in lieu of a penalty action if EPA determines that the violation occurred despite the exercise of 
due care or the violation did not cause significant harm to health or the environment. 

B. Notices of Detention 

A shipment of a pesticide or device may not be imported into the United States until EPA 
makes a determination of the admissibility of that shipment. FIFRA § 17 authorizes EPA to 
refuse admission of a pesticide or device into the United States if EPA determines that the 
pesticide or device violates any provisions of the Act. EPA may deny entry of a pesticide or 
device by refusing to accept the Notice of Arrival or by issuing a Notice of Detention and 
Hearing. Upon receiving a copy of the Notice of Detention, the Department of Homeland 
Security, through the U.S. Customs and Border Protection (Customs), will refuse delivery to the 
consignee. If the consignee has neither requested a hearing nor exported the pesticide or device 
within 90 days from the date of the notice, Customs will oversee destruction of the pesticide or 
device. 

Customs regulations for enforcement ofFIFRA § 17(c) (19 C.F.R. Part 12.110 - 12.117) 
allow Customs to release a shipment to the importer or the importer's agent before EPA inspects 
the shipment only if ( 1) the Customs District Director receives a completed Notice of Arrival 
signed by EPA indicating the shipment may be released and (2) the importer executes a bond in 
the amount of the value of the pesticide or device, plus duty. When a shipment of pesticides is 
released under bond, the shipment may not be used or otherwise disposed of until the 
Administrator has determined the admissibility of that shipment. Should the shipment 
subsequently be refused entry and the importer or agent fails to return the pesticide or device, the 
bond is forfeited. 

C. Stop Sale, Use, or Removal Orders (SSURO) 

FIFRA § 13 provides EPA the authority to issue a Stop Sale, Use, or Removal Order 
(SSURO) to any person who owns, controls, or has custody of a pesticide or device, whenever 
EPA has reason to believe on the basis of inspection or tests that: 

( 1) a pesticide or device is in violation of any provision of the Act; 
(2) a pesticide or device has been, or is intended to be, distributed in violation of the Act; 
or 
(3) the registration of a pesticide has been cancelled by a final order or has been suspended. 

2 Each of the FIFRA penalty amounts referenced in this document has been increased pursuant to the Debt 
Collection Improvement Act of 1996, which requires federal agencies to periodically adjust the statutory 
maximum penalties to account for inflation. The inflation adjustment is based on the date of the 
violation. See 40 C.F.R. Part 19. 
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EPA should generally seek a civil penalty in addition to the SSURO when EPA confirms 
that a violation of FIFRA has occurred. EPA has established criteria to ensure judicious use of 
the authority to stop the sale or use of a pesticide and to order its removal. SSUROs can be a 
useful enforcement response, particularly for more serious violations and situations that pose a 
significant risk, as described further below. 

1. Issuance of a SSURO 

A SSURO is among the most expedient and effective remedies available to EPA in its 
efforts to prevent illegal sale, distribution, and use of pesticides. Unlike a seizure, EPA does not 
need to bring action in federal court and does not need to take custody of the materials. The 
advantages of a SSURO over other responses are that: (1) it may be issued whenever EPA has 
reason to believe that the product is in violation of the Act; (2) it is easier to prepare and issue 
than a seizure; (3) it governs all of the product under the ownership, custody, or control of the 
individual receiving the SSURO regardless of where the product is located; (4) it can be written 
to include future amounts of the product that may come into custody of the respondent; and (5) it 
can easily be adapted to particular circumstances. 

EPA should issue a SSURO against persons who own, control, or have custody of 
pesticides in the following categories: 

-- Pesticides for which there is reason to believe that there is a potential hazard to human 
health or the environment because they are either not registered or are over-formulated, 
under-formulated, or adulterated as to present a potentially serious health hazard. 3 

-- Pesticides or devices with labeling that is materially misleading or fraudulent and, if 
followed by a user, is likely to cause a significant health hazard or serious adverse 
environmental effect. For example, a pesticide lacking a required restricted use label is 
an especially serious labeling violation. A SSURO should be issued for labeling on 
products that: (1) are ineffective for the purposes claimed; (2) are so chemically deficient 
as to affect the product's efficacy; or (3) bear false or misleading safety claims. 

-- Pesticides or devices that are the subject of a recall in instances where the responsible 
party refuses to remove, is recalcitrant in removing, or is unable to remove the product 
from the channels of trade. 

-- Pesticides or devices that are in violation of FIFRA and for which a civil penalty has 
been issued but the registrant has not brought the product into compliance. 

-- Pesticides that have been suspended under FIFRA § 6. 

EPA may also issue a SSURO if a product has been cancelled under any section of 
FIFRA or suspended under FIFRA §§ 4 or 3(c)(2)(B) and the existing stock deadlines have 
expired at that level of sale, distribution, or use. In addition, EPA may issue a SSURO to address 
serious violations that present a threat of harm where there has also been a large volume of sales. 

3 This may include pesticides packaged in improper or damaged containers, or pesticides that are so 
inadequately labeled as to make their safe or effective use unlikely or impossible. 
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When a SSURO is issued to a basic registrant for a registered pesticide product, the 
issuing office should ensure that the terms of the SSURO are equally applicable to the 
supplemental registrations of the product, as appropriate. In those cases, the SSURO should 
separately cite the supplemental registrations and copies should be sent to all known 
supplemental registrants. 

D. Seizures 

FIFRA § 13(b) gives EPA the authority to initiate in rem condemnation proceedings in 
U.S. District Court. Once a court grants EPA's request for authority to conduct a seizure, FIFRA 
§ 9(b)(3) authorizes officers or employees designated by the Administrator to obtain and execute 
warrants for the purpose of seizing any pesticide or device that is in violation of the Act. 
Seizures may be executed with the assistance of the U.S. Marshals Service. 

Under FIFRA § 13(b ), EPA may initiate seizure actions in District Court against any 
pesticide or device that is being transported or, having been transported, remains unsold or in 
original unbroken packages, or that is sold or offered for sale in any state, or that is imported 
from a foreign country, if: 

(1) a pesticide is adulterated or misbranded; 
(2) a pesticide is unregistered; 
(3) a pesticide has labeling that does not bear the information required by the Act; 
( 4) a pesticide is not colored or discolored as required; 
(5) a pesticide bears claims or directions for use that differ from those made in 
connection with its registration; 
( 6) a device is misbranded; or 
(7) a pesticide or device causes unreasonable adverse effects on the environment even 
when used in accordance with FIFRA requirements. 

These circumstances are similar to the circumstances under which EPA would issue a 
SSURO. Because a SSURO is an administrative action, it can be issued more quickly than a 
seizure, which requires judicial action. The SSURO is therefore the more expedient enforcement 
response. Nevertheless, the Agency should consider initiating a seizure in the following 
circumstances: 

• EPA has issued a SSURO but the recipient of the order has not complied with it; 

• EPA has reason to believe that a person, if issued a SSURO, would not comply with it; 

• The pesticide at issue is so hazardous that it should be removed from the marketplace, 
place of storage, or place of use to prevent any chance of harm to human health or the 
environment; 

• The seizure will be used to support a recall; or 

• It is necessary to dispose of products being held under a SSURO for which the 
responsible party has indicated it will not take corrective action. 
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E. Injunctive Relief 

FIFRA § 16(c) gives EPA the authority to initiate actions in U.S. District Court seeking 
permanent injunction, preliminary injunction, or temporary restraining order. Because an 
injunction is an extraordinary form of relief, the Agency's arguments supporting injunction must 
be clear and compelling. As a party seeking permanent injunction, EPA would need to 
demonstrate one of the following: (1) other remedies would be inadequate or not available 
administratively either in restraining the violation or in preventing unreasonable risk to human 
health or the environment; (2) the Agency has already diligently exercised all appropriate 
administrative remedies (such as SSUROs and civil penalties) yet the violation or threat of 
violation continues unabated; or (3) irreparable injury, loss, or damage will result if the relief 
sought is not granted. 

When seeking a preliminary injunction or temporary restraining order, the U.S. must 
demonstrate that: (1) immediate and irreparable injury, loss, or damage will result if the 
requested relief is not granted; and (2) EPA is likely to prevail at trial, based on the facts before 
the court. 

Under FIFRA, a number of specific circumstances may justify injunctive relief. These 
include: 

• Violation of a Section 6 suspension or cancellation order; 

• Violation of a SSURO where a civil penalty or criminal prosecution would not provide a 
timely or effective remedy to deter further violations; 

• Continued production, shipment, sale, distribution, or use of an unregistered pesticide 
after the Agency has taken civil or criminal action; 

• A person continues to sell, distribute, or make available for use a restricted use pesticide 
(RUP) other than in accordance with FIFRA § 3(d), after the Agency has taken an 
enforcement response; 

• A person continues to violate the FIFRA § 17 import or export requirements after the 
Agency has taken an enforcement response; 

• A person continues to use a pesticide in a manner inconsistent with its labeling, in a 
manner contrary to an experimental use permit, or repeats any violation of FIFRA, after 
EPA has taken an enforcement response. 

F. Civil Administrative Penalties 

A civil penalty is the preferred enforcement response for most violations. A civil penalty 
is appropriate where the violation: 
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( 1) presents an actual or potential risk of harm to humans or the environment, 4 or would 
impede EPA' s ability to fulfill the goals of the statute; and 
(2) was apparently committed as a result of ordinary negligence (as opposed to criminal 
negligence), inadvertence, or mistake; and the violation either: 

(a) involves a violation by any registrant, commercial applicator, wholesaler, 
dealer, retailer, or other distributor, or any applicator within the scope of the 
exception set forth in FIFRA § 14(a)(2) (no prior warning is required by FIFRA 
for violators in this category); or 
(b) involves a private applicator or other person not listed above who has received 
a prior Notice of Warning or citation for a FIFRA violation (as described in 
section III.A). 

FIFRA § 14(a)(l) provides that a registrant, commercial applicator, wholesaler, dealer, or 
other distributor may be assessed a civil penalty of up to $5,000 for each violation. FIFRA § 
14(a)(2) authorizes the Administrator to assess a private applicator or other person a penalty of 
up to $1,000 for each violation occurring after the issuance of a Notice of Warning or a citation 
for a prior FIFRA violation. Additionally, any applicator within the scope of the exception set 
forth in FIFRA § 14(a)(2) may be assessed a civil penalty of up to $500 for the first offense, and 
up to $1,000 for each subsequent offense. 

Each of these penalty amounts has been increased pursuant to the Debt Collection 
Improvement Act of 1996, which requires federal agencies to periodically adjust the statutory 
maximum penalties to account for inflation. EPA has thus increased the maximum penalty 
amounts for FIFRA violations. For violations of FIFRA § 14(a)(l) that occur on or after January 
12, 2009, the maximum civil penalty has increased to $7,500 for each violation. Violations prior 
to that date may be assessed up to $6,500 for each violation. For violations of FIFRA § 14(a)(2) 
that occur on or after January 12, 2009, the maximum civil penalty has increased to $1,100 for 
each violation following the first offense by both private applicators and any applicator within 
the scope of the exception set forth in FIFRA § 14(a)(2). Additional penalty inflation increases 
are expected to occur periodically and such increases are incorporated by reference into this 
ERP. 

As the statutory definitions of "distribute or sell" and "commercial applicator" indicate, 
and as the conference report for the Federal Pesticide Act of 19785 confirms, any applicator, 
including a "for hire" applicator, who holds or applies an unregistered pesticide to provide a 
service of controlling pests without delivering any unapplied pesticide, will be considered a 
distributor of pesticides and will be subject to the higher penalties set forth in FIFRA § 14(a)(l) 
and 14(b )(1). Any applicator, other than a private applicator, who uses or supervises the use of a 
restricted use pesticide (RUP), whether or not that applicator is certified, is a commercial 
applicator and is subject to the higher penalties set forth in section 14(a)(l) and 14(b)(l). Any 
applicator, including a certified applicator, who holds or applies a general use pesticide (GUP) or 
an unclassified pesticide in violation of FIFRA will be subject to the lower penalties set forth in 
section 14(a)(2) and 14(b)(2). 

4 In such cases, the Agency should consider issuing a SSURO or other injunctive relief in addition to a 
civil penalty. 
5 Senate Report No. 95-1188, September 12, 1978, pp. 44 and 45. 
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G. Denials, Suspensions, Modifications, or Revocations of 
Applicator Certifications 

Regulations governing certification of pesticide applicators ( 40 C.F .R. Part 1 71) 
authorize EPA to deny, suspend, or revoke a federally issued applicator certification if the holder 
of the certification violates FIFRA or its regulations. The Agency views enforcement actions 
affecting certification status as a very strong measure, to be taken only when the "public health, 
interest, or welfare warrants immediate action," 40 C.F.R. § 171.ll(t)(S)(i). Therefore, EPA will 
deny, suspend, modify, or revoke a federal certification only in response to serious violations or 
against persons with a history of noncompliance. 

1. Suspension 

In response to violations by applicators that have previously received a civil complaint 
for FIFRA violations and where none of the factors for revocation (discussed in paragraph G.2. 
below) are present, EPA will seek suspension of the individual applicator ' s federal certification, 
as well as assess a civil penalty against the employer. EPA may also suspend certifications of 
commercial applicators who violate restricted use pesticides recordkeeping requirements, 40 
C.F.R. § 171.ll(c)(7); 40 C.F.R. § 171.1 l(t)(l)(iii). For purposes of this section of the policy, 
EPA will not distinguish between commercial and private applicators. A suspension has a more 
substantial impact on commercial applicators because it affects their primary business activity. 
Recommended suspension periods are set forth on the chart below. 

Recommended Suspension Periods 

First enforcement Second enforcement Third enforcement 
action action6 action 

Enforcement remedy Penalty action Penalty action Penalty action 
Base suspension NIA 4 months 6 months 
period 
Additional NIA 2 months for each 2 months for each 
suspension time for additional violation additional violation 
multiple violations (up to a limit of 8 (up to a limit of 12 

months total) months total) 

If EPA decides to suspend certification, it must notify the applicator of the grounds upon 
which the suspension is based and the time period during which the suspension will be in effect. 
In order for the suspension to function as a deterrent, the suspension should take effect during the 
time when the applicator is most likely to be applying restricted use pesticides. In cases where 
the violation involved keeping fraudulent records (i.e., where the violator intentionally concealed 
or misrepresented the true circumstances and the extent of the use of restricted use pesticides), 
EPA may revoke the violator's certification in response to the initial infraction. 

6 For purposes of this section, the second and third enforcement actions must occur within five years of 
the original civil administrative complaint. 
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2. Denial/Revocation 

The denial or revocation of a certification deprives an applicator of the authority to apply 
restricted use pesticides and forces the applicator to acquire or re-acquire certification. EPA will 
not consider an application to acquire or re-acquire certification for at least six months following 
a denial or revocation. Therefore, EPA will deny or revoke a certification only where: 

(1) a violation resulted in a human fatality or created an imminent danger of a fatality; 
(2) a violation resulted in severe damage to the environment or created an imminent 
danger of severe damage to the environment; 
(3) a misuse violation has resulted in significant contamination of food and water; 
( 4) the violator's certification has been suspended as a result of a previous serious 
violation; 
(5) the violator's certification has been suspended three times within the past five years; 
or 
(6) a person has maintained or submitted fraudulent records or reports. 

IfEPA pursues an action to deny, revoke, or modify an applicator's certification, EPA 
will notify the applicant or federal certificate holder of: 

( 1) the ground( s) upon which the denial, revocation, or modification is based; 
(2) the time period during which the denial, revocation, or modification is effective, 
whether permanent or otherwise; 
(3) the conditions, if any, under which the individual may become certified or recertified; 
and 
(4) any additional conditions EPA may impose. 

EPA must also provide the federally certified applicator an opportunity to request a hearing prior 
to final Agency action to deny, revoke, or modify the certificate. 

H. Recalls 

1. Suspended or Cancelled Products 

FIFRA § 19(b) gives EPA the authority to recall pesticide products if the registration of a 
pesticide has been suspended and cancelled and EPA finds that a recall is necessary to protect 
public health or the environment. Where the product registration has been suspended or 
cancelled, EPA will request either a voluntary or mandatory recall. When EPA believes that a 
recall is necessary to protect public health or the environment and the product registration has 
not been suspended or cancelled, EPA may request an informal recall, which is also voluntary. 

EPA should only request a recall where the evidence clearly supports the need for such 
action. EPA will base the decision that a product should be withdrawn from the market on 
information in the sample file, including laboratory analyses, staff evaluations and opinions, and 
other available information. All information supporting a recall decision should be included in 
the official file. 

a. Mandatory Recalls 

If a product is suspended and cancelled, a voluntary recall by the registrant and others in 
the chain of distribution may be sufficient. However, if the Agency believes that a voluntary 
recall will not ensure protection of human health or the environment, mandatory recall 
procedures under FIFRA §§ 19(b)(3) and (4) can be used to require registrants, distributors, or 
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sellers of a cancelled pesticide to: 
( 1) recall the pesticide; 
(2) make available storage facilities to accept and store existing stocks of the suspended 
and cancelled pesticide; 
(3) inform the EPA of the location of the storage facility; 
( 4) inform the EPA of the progress of the recall; 
(5) provide transportation of the pesticide on request; and 
(6) take reasonable steps to inform holders of the recall and transportation provisions. 

Persons conducting the recall must comply with transportation, storage, and disposal 
requirements set forth in the recall plan developed and approved under FIFRA § 19(b ). 

b. Voluntary Recalls 

Recalls other than those described in section 1.a., above, are voluntary. A voluntary 
recall is appropriate if EPA finds that it can be "as safe and effective as a mandatory recall." 
Voluntary recalls can be used where the cancelled product is either potentially hazardous when 
used as directed, ineffective for the purposes claimed, or significantly violative in nature. For a 
voluntary recall, EPA will ask the registrant to develop a recall plan. The effectiveness of these 
recalls depends on the cooperation of the company involved. The company may seek EPA's 
assistance in developing or implementing a recall plan, but it is not required to do so. 

2. Other Recalls 

A product does not have to be suspended or cancelled for EPA to request a recall. The 
Agency should consider asking the company to do an informal recall of a product when its use as 
directed by the label is likely to result in: 

(1) injury to the user or handler of the product; 
(2) injury to domestic animals, fish, wildlife, or plant life; 
(3) physical or economic injury because of ineffectiveness or due to the presence of 
actionable residues; or 
(4) identifiable adverse effects on the environment. 

For example, EPA may issue an informal recall for an antimicrobial product that fails efficacy 
testing for a public health organism when the product is distributed to hospitals or other health 
care facilities. 

In cases posing more serious threats, the Agency may monitor the progress of an informal 
recall and may ask the company to submit progress reports and to notify state officials to ensure 
that the recall occurs. These informal recalls are generally accompanied by a civil penalty action 
or a SSURO. In cases where a recall is necessary but the level of potential hazard is not great or 
when it is unlikely that significant amounts of the defective product remain in the marketplace, 
the recall may be conducted entirely by the company with no monitoring by EPA or state 
officials. 

I. Criminal Proceedings 

FIFRA § 12 specifically lists the unlawful acts that are subject not only to civil and 
administrative enforcement but also to criminal enforcement. (For further information on 
criminal enforcement investigations see Chapter 18 of the Pesticides Inspection Manual, "FIFRA 
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Criminal Enforcement.") Section 14(b) provides the authority to proceed with criminal sanctions 
against violators, as follows. 

• A registrant, applicant for a registration, or producer who knowingly violates the Act is 
subject, upon conviction, to a fine of not more than $50,000 or imprisonment for up to 
one year, or both. · 

• A commercial applicator of a restricted use pesticide, or any other person not described 
above who distributes or sells pesticides or devices, who knowingly violates the Act is 
subject, upon conviction, to a fine of not more than $25,000 or imprisonment for up to 
one year, or both. 

• A private applicator or other person not included above who knowingly violates the Act 
is subject, upon conviction, to a fine of not more than $1,000, or imprisonment for not 
more than 30 days, or both. 

FIFRA § 14(b )(1) and (2) include the requirement that the violation be committed 
"knowingly." An act is committed "knowingly" by a person who has the general intent to do the 
action(s) constituting the violation. A specific intent to violate FIFRA or knowledge of its 
regulations is not a necessary element of the crime. Thus, the government must generally prove 
that the defendant knew of the conduct that constituted the violation and that the person's 
action(s) was voluntary and intentional and not the result of an accident or mistake of fact. 

In addition, pursuant to the Alternative Fines Act (18 U.S.C. § 3571), the FIFRA criminal 
fme amounts for an individual or an organization 7 may be substantially increased if the violation 
results in death. All acts of the regulated community exhibiting actual or suspected criminal 
conduct should be discussed with EPA's regional or Headquarters Criminal Enforcement 
Counsel or brought to the attention of the Criminal Investigation Division (CID) for possible 
investigation. 

1. Parallel Criminal and Civil Proceedings 

Although the majority ofEPA's enforcement actions are brought as either a civil action 
or a criminal action, there are instances when it is appropriate to bring both a civil and a criminal 
enforcement response. These include situations where the violations merit the deterrent and 
retributive effects of criminal enforcement, yet a civil action is also necessary to obtain an 
appropriate remedial result, and where the magnitude or range of the environmental violations 
and the available sanctions make both criminal and civil enforcement appropriate. 

Active consultation and cooperation between EPA's civil and criminal programs, in 
conformance with all legal requirements including OECA's Parallel Proceedings Policy 
(September 24, 2007), is critical to the success of EPA' s overall enforcement program. The 
success of any parallel proceedings depends upon coordinated decisions by the civil and criminal 
programs as to the timing and scope of their activities. For example, it will often be important 
for the criminal program to notify civil enforcement managers that an investigation is about to 
become overt or known to the subject. Similarly, the civil program should notify the criminal 

7 As used in Title 18 of the United Sates Code, the term "organization" means a person other than an 
individual. 
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program when there are significant developments that might change the scope of the relief. In 
every parallel proceeding, communication and coordination should be initiated at both the staff 
and manager levels and should continue until resolution of all parallel matters. 

J. State and Federal Roles in Enforcement of FIFRA 

State governments have primary enforcement authority for both civil and criminal 
pesticide use violations under FIFRA §§ 26 and 27. States are allowed 30 days to commence 
appropriate enforcement actions for such violations. While Congress delegated to the states 
primary enforcement authority for pesticide use violations, FIFRA does not create exclusive 
enforcement jurisdiction in the states. A state may waive its primary enforcement responsibility 
or make a referral to the United States for federal action. 

EPA has primary enforcement authority over violations concerning the sale or 
distribution of pesticides. Examples of such violations include failure to report a pesticide's 
unreasonable adverse effects on the environment, distribution of an unregistered pesticide, 
violations of a cancellation order or an EPA SSURO, and fraudulent labeling, advertising, or 
registration of a pesticide. FIFRA violations that are not use violations may be investigated and 
prosecuted on the federal level without waiting for state authorities to exercise their enforcement 
responsibility. Under most circumstances EPA will inform the state of an EPA investigation 
being conducted within its borders. 

K. Press Releases and Advisories 

EPA may, at its discretion, issue a press release or advisory to notify the public of the 
filing of an enforcement action, settlement, or adjudication concerning a person's violation of 
FIFRA. A press release can be a useful tool to notify the public of Agency actions for FIFRA 
noncompliance and to educate the public on the requirements of FIFRA. Some regions routinely 
issue press releases to inform the public of FIFRA settlements. Issuance of a press release or 
advisory must not be an item of negotiation during settlement. 

IV. ASSESSING CIVIL ADMINISTRATIVE PENALTIES 

A. Computation of the Penalty 

In determining the amount of a civil penalty, FIFRA § 14(a)(4) requires EPA to consider 
the appropriateness of the penalty to the size ofrespondent's business, the effect of the penalty 
on respondent's ability to continue in business, and the gravity of the violation. 

For each type of violation associated with a particular product, the penalty amount is 
determined in a seven-step process considering the Section 14(a)(4) criteria listed above. These 
steps are: 

(1) determine the number of independently assessable violations [Section IV.A. 1. 
Independently Assessable Violations]; 

(2) determine the size of business category for the violator, using Table 1 [Section 
IV.A.2. Size of Business] ; 
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(3) determine the gravity of the violation for each independently assessable violation 
using Appendix A [Section IV.A.3. Gravity of Violation]; 

(4) determine the "base" penalty amount associated with the size of business (Step 2) 
and the gravity of violation (Step 3) for each independently assessable violation, using 
the matrices in Table 2 [Section IV.A.4. Base Penalty Amount]; 

(5) determine the "adjusted" penalty amount based on case-specific factors using the 
Gravity Adjustment Criteria in Appendix Band Table 3 [Section IV.A.5. Adjustment for 
Case-Specific Factors]; 

(6) calculate the economic benefit of noncompliance [Sections IV.A.6. Economic Benefit 
ofNoncompliance]; and 

(7) consider the effect that payment of the total penalty amount plus economic benefit of 
noncompliance derived from the above calculation will have on the violator's ability to 
continue in business [Section IV.A. 7 Ability to Continue in Business/ Ability to Pay]. 

A civil penalty may be further modified in accordance with Section IV.B.1. Graduated 
Penalty Calculations, Section IV.B.2. Voluntary Disclosure, and Section IV.B.3. Adjusting the 
Proposed Civil Penalty in Settlement. 

1. Independently Assessable Violations 

A separate civil penalty, up to the statutory maximum, will be assessed for each 
independent violation of the Act. A violation is considered independent if it results from an act 
( or failure to act) which is not the result of any other violation for which a civil penalty is to be 
assessed or if at least one of the elements of proof is different from any other violation. 

Consistent with the above criteria, the Agency considers violations that occur from each 
sale or shipment of a product (by product registration number, not individual containers) or each 
sale of a product to be independent violations. 8 There may also be situations where two 
unlawful acts arise out of one sale or shipment, such as the sale of a product that is both a 
misbranded pesticide and an unregistered pesticide. Similarly, under the pesticide use 
regulations, one application of a pesticide may lead to multiple misuse violations. For example, 
if an applicator mixes pesticides over the rate prescribed by the label and during the same 
application allows pesticide to drift onto non-target areas, each of those acts would be a 
separately assessable violation of FIFRA § 12(a)(2)(G). 

Each of these independent violations of FIFRA is subject to civil penalties up to the 
statutory maximum. For example, when EPA can document that a registrant has distributed a 
misbranded product ( one single EPA product registration number) in four separate shipments, 
EPA will allege four counts of selling or distributing a misbranded product. Similarly, when 
EPA can document that a registrant has shipped four separate misbranded products (four separate 
EPA product registration numbers) in a single shipment, EPA will plead four counts of selling or 

8 Independent violations which can be documented as both per sale and per shipment are to be calculated 
only as either per sale or per shipment, whichever is more appropriate based on the supporting 
documentation. 
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distributing a misbranded product. In use cases that EPA handles, the Agency will allege three 
misuse violations when a commercial applicator who misuses a restricted use product on three 
occasions ( either three distinct applications or three separate sites). If a dealer sells a restricted 
use pesticide (RUP) to six uncertified persons, other than in accordance with FIFRA § 3( d), EPA 
will plead six violations of FIFRA. 

On the other hand, the Agency will assess a penalty for one violation arising from a 
single event or action ( or lack of action) that is an unlawful act under FIFRA for multiple reasons 
unless the event or action results in two unlawful acts for which at least one element of proof 
differs. For instance, a person can be assessed a civil penalty of up to the statutory maximum for 
the sale and/or distribution of an unregistered, cancelled or suspended pesticide under FIFRA § 
12(a)(l)(A). If the unregistered pesticide is actually a product whose registration had been 
cancelled, EPA cannot allege two separate violations ofFIFRA § 12(a)(l)(A) since the sale or 
distribution related to a single event or transaction. However, the Agency could separately allege 
a violation of a cancellation order under FIFRA § 12(a)(2)(K). In this example, the violation of 
the cancellation order is independent of the sale and distribution of the unregistered product. 

Another example of a dependent violation is multiple misbrandings on a single product 
label. EPA may assess a count of misbranding each time that a misbranded product is sold or 
distributed. For example, a registrant who sells or distributes four distinct shipments of a 
misbranded pesticide product generally may be assessed four counts of misbranding. 
If a single product label is misbranded in one way or ten ways, as defined by FIFRA § 2( q), it is 
still misbranding on a single product label and is considered a single violation of FIFRA § 
12(a)(l)(E). Note, however, for pesticide use regulations, where the applicator fails to follow 
two label requirements, for example, does not follow the prescribed application rate and does not 
provide the prescribed personal protective equipment, there are two separate violations. 

When a product label is grossly misbranded such that two or more misbrandings assigned 
Level 2 in Appendix A are present, the gravity level is adjusted upward to a Level 1 to address 
the seriousness of the misbranding. 

2. Size of Business 

In order to provide equitable penalties, civil penalties that will be assessed for violations 
ofFIFRA will generally decrease as the size of the business decreases. Size of business is 
determined based on an individual's or a company's gross revenues from all revenue sources 
during the prior calendar year. If revenue data for the previous year appears to be 
unrepresentative of the general performance of the business or the income of the individual, an 
average of the gross revenues for the three previous years may be used. Further, the size of 
business and gross revenue figures are based on the corporate family rather than a specific 
subsidiary or division of the company which is involved with the violation (including all sites 
owned or controlled by the foreign or domestic parent company) unless the subsidiary or division 
is independently owned. 

As shown in the FIFRA Civil Penalty Matrices in Table 2, the appropriateness of 
the penalty to the size of the respondent's business is based on three distinct size of business 
categories. Further, because gross revenues of persons listed in FIFRA § 14(a)(l) [registrants, 
commercial applicators, wholesalers, dealers, retailers, or other distributors] will generally be 
higher than gross incomes of persons listed in FIFRA § 14(a)(2) [private applicators and other 
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persons not listed in 14(a)(l)], the policy has separate size of business categories for Section 
14(a)(l) persons and Section 14(a)(2) persons. The size of business categories for FIFRA § 
14(a)(l) and Section 14(a)(2) violators are listed in Table I. Revenue includes all revenue from 
an entity and all of the entity's affiliates. When no information of any kind is available 
concerning a respondent's size of business, the penalty should be calculated using the Category I 
size of business. 

TABLE 1 

For section 14(a)(l) violators, the size of business categories are: 

I - over $10,000,000 a year 
II - $1,000,000 - $10,000,000 a year 
III - under $1,000,000 a year 

For section 14(a)(2) violators, the size of business categories are: 

I - over $1,000,000 a year 
II - $300,000 - $1,000,000 a year 
III - under $300,000 a year 

3. Gravity of the Violation 

The "gravity level" established for each violation of FIFRA is listed in Appendix A of 
this ERP. The level assigned to each violation ofFIFRA represents an assessment of the relative 
severity of each violation. The relative severity of each violation considers the actual or 
potential harm to human health and the environment which could result from the violation and 
the importance of the requirement to achieving the goals of the statute. The gravity level, which 
is determined from the chart in Appendix A, is then used to determine a base penalty figure from 
the FIFRA Civil Penalty Matrices in Step 4 below. In Step 5, the dollar amount derived from the 
matrix can be adjusted upward or downward depending on the actual circumstances of each 
violation. 

4. Base Penalty Amount 

The size of business categories and gravity levels are broken out in the FIFRA Civil 
Penalty Matrices shown in Table 2. Each cell of the matrix represents the Agency's assessment 
of the appropriate civil penalty, within the statutory maximum, for each gravity level of a 
violation and for each size of business category. Because FIFRA imposes different statutory 
ceilings on the maximum civil penalty that may be assessed against persons listed in FIFRA 
Section 14(a)(l) and persons listed in Section 14(a)(2), this policy has separate penalty matrices 
for Section 14(a)(l) violators and Section 14(a)(2) violators. 

With the exception of any applicator within the scope of the exception set forth in FIFRA 
§ 14(a)(2), EPA will only use the Section 14(a)(2) penalty matrix for persons falling under 
FIFRA § 14(a)(2) who have previously been issued a Notice of Warning or prior citation.9 

9 FIFRA § 14(a)(2) states that private applicators are only subject to civil penalties after receiving a 
notice of warning or following a citation for a prior violation. A notice of warning or citation for a prior 
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When a civil penalty is the appropriate response for a first-time violation by any 
applicator within the scope of the exception set forth in FIFRA § 14(a)(2), EPA will seek the 
statutory maximum civil penalty. Subsequent violations will be assessed using the FIFRA § 
14(a)(2) civil penalty matrix below. 

TABLE 2 

Civil Penalty Matrix for FIFRA § 14(a)(l) 

SIZE OF BUSINESS 

LEVEL OF I- over $10,000,000 II -- $1,000,000 - III - under $1,000,000 
VIOLATION $10,000,000 

Level 1 $7,500 7,150 7,150 

Level 2 7, 150 5,670 4,250 

Level 3 5,670 4,250 2,830 

Level 4 4,250 2,830 1,420 

Civil Penalty Matrix for FIFRA § 14(a)(2) 10 

SIZE OF BUSINESS 

LEVEL OF I - over $1,000,000 II -- $300,000 - III - under $300,000 
VIOLATION $1,000,000 

Level 1 $1,100 1,100 1,100 

Level 2 1,100 1,030 770 

Levels 3 & 4 1,030 770 650 

5. Adjustments for Case-Specific Factors 

The Agency has assigned adjustments, based on the gravity adjustment criteria listed in 
Appendix B, for each violation relative to the specific characteristics of the pesticide involved, 
the harm to human health and/or harm to the environment, compliance history of the violator, 

violation may include an action by either EPA or a delegated state if the prior violation would be a 
violation of federal law. 
IO This 14(a)(2) matrix is only for use in determining civil penalties issued subsequent to a notice of 
warning or following a citation for a prior violation, or in the case of a "for hire" applicator using a 
registered general use pesticide, subsequent to the issuance of a prior civil penalty. 
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and the culpability of the violator. Then the gravity adjustment values from each gravity 

category listed in Appendix B are to be totaled. The dollar amount found in the matrix will be 

raised or lowered, not to exceed the statutory maximum, based on the total gravity values in 
Table 3. Once this base penalty amount is calculated, it should be rounded to the nearest $100, 
in accordance with Amendments to Penalty Policies to Implement Penalty Inflation Rule 2008 -
(Nakayama, 2008). 11 

TABLE3 

Total Gravity Value Enforcement Remedy 
from Appendix B 
3 or below No action or Notice of Warning (60% reduction of matrix value 

recommended where multiple count violations exist) 
4 Reduce matrix value 50% 
5 Reduce matrix value 40% 
6 Reduce matrix value 30% 
7 Reduce matrix value 20% 
8 Reduce matrix value 10% 
9 to 11 Assess matrix value 
12 Increase matrix value 10% * * 
13 Increase matrix value 20% * * 
14 Increase matrix value 30% ** 
15 Increase matrix value 40% * * 
16 Increase matrix value 50% ** 
17 or above Increase matrix value 60% * * 
** Matrix value can only be increased to the statutory maximum. 

6. Economic Benefit of Noncompliance 

The Agency's Policy on Civil Penalties (EPA General Enforcement Policy #GM-21), 
dated February 16, 1984, mandates the recapture of any significant economic benefit of 
noncompliance (EBN) that accrues to a violator from noncompliance with the law. Economic 
benefit can result from a violator delaying or avoiding compliance costs or when the violator 
realizes illegal profits through its noncompliance. A fundamental premise of the 1984 Policy is 
that economic incentives for noncompliance are to be eliminated. If, after the penalty is paid, 
violators still profit by violating the law, there is little incentive to comply. Therefore, 
enforcement professionals should always evaluate the economic benefit of noncompliance in 
calculating penalties. Note that economic benefit can only be added to the proposed penalty up 
to the statutory maximum penalty. 

An economic benefit component should be calculated and added to the gravity-based 
penalty component when a violation results in "significant" economic benefit to the violator. 
"Significant" is defined as an economic benefit that totals more than $10,000 for all violations 
alleged in the complaint. In the interest of simplifying and expediting an enforcement action, 
enforcement professionals may use the "rules of thumb" (discussed in section 6.b below) to 

11 http://www.epa.gov/compliance/resources/policies/civil/penalty/amendmentstopenaltypolicies­
implementpenaltyinflationrule08.pdf 
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determine if the economic benefit will be significant. Distribution and sale of unregistered and 
misbranded pesticides are examples of violations that are likely to result in significant economic 
benefits. For certain FIFRA requirements, the economic benefit of noncompliance may be 
relatively insignificant (e.g., failure to submit a report on time). 

EPA generally will not settle cases for an amount less than the economic benefit of 
noncompliance. However, the Agency's 1984 Policy on Civil Penalties explicitly sets out three 
general areas where settling for less than the economic benefit may be appropriate. Since the 
issuance of the 1984 Policy, the Agency has added a fourth exception for cases where ability to 
pay is a factor. The four exceptions are: 

• The economic benefit component is an insignificant amount ( defined for purposes of 
this policy as less than $10,000); 

• There are compelling public concerns that would not be served by taking a case to 
trial; 

• It is unlikely, based on the facts of the particular case as a whole, that EPA will be 
able to recover the economic benefit in litigation; and 

• The company has documented an inability to pay the total proposed penalty. 

a. Economic Benefit from Delayed Costs and Avoided Costs 

Delayed costs are expenditures that have been deferred by the violator's failure to comply 
with the requirements. The violator eventually will spend the money to achieve compliance. 
Delayed costs are either capital costs (i .e. equipment), if any, or one-time non-depreciable costs 
( e.g., registration fees for pesticides that are eventually registered). 

A voided costs are expenditures that will never be incurred, as in the case of an unlawfully 
distributed unregistered pesticide that is subsequently removed from commerce and never 
registered by the Agency. In this example, avoided costs include all the costs associated with 
product registration because the product was never registered. Those costs were never and will 
never be incurred. Those avoided costs might include the registration fees , annual maintenance 
fees, and costs associated with the testing that would have been required to support a pesticide 
registration or to support specific claims about the product. 

b. Calculation of Economic Benefit from Delayed and Avoided Costs 

Since 1984, it has been Agency policy to use either the BEN computer model or "rules of 
thumb" to calculate the economic benefit of noncompliance. The "rules of thumb" are straight­
forward methods to calculate economic savings from delayed and avoided compliance 
expenditures. They are discussed more fully in the Agency' s General Enforcement Policy #GM-
22, entitled "A Framework for Statute-Specific Approaches to Penalty Assessments," issued on 
February 16, 1984, at pages 7-9. The "rule of thumb" methodology is available in a Lotus 
spreadsheet available to EPA enforcement professionals from the Special Litigation and Projects 
Division of the Office of Civil Enforcement. Enforcement professionals may use the "rules of 
thumb" whenever the economic benefit penalty is not substantial (generally under $10,000) and 
use of an expert financial witness may not be warranted. If the "rules of thumb" yield an amount 
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over $10,000, the case developer should use the BEN model and/or an expert financial witness to 
calculate the higher economic benefit penalty. Using the "rules of thumb," the economic benefit 
of delayed compliance may be estimated at: 5% per year of the delayed one-time capital costs, if 
any, and/or one-time non-depreciable costs for the period from the date the violation began until 
compliance was or is expected to be achieved. For avoided annual costs, the "rule of thumb" is 
the annual expenses avoided until the date compliance is achieved less any tax savings. These 
rules of thumb do not apply to avoided one-time or avoided capital costs. Enforcement 
professionals should calculate the economic benefit of avoided one-time and avoided capital 
costs, if any, by using the BEN model. 

The primary purpose of the BEN model is to calculate economic savings for settlement 
purposes. The model can perform a calculation of economic benefit from delayed or avoided 
costs based on data inputs, including optional data items and standard values already contained 
in the program. Enforcement professionals wishing to use the BEN model should take the Basic 
BEN training course offered by the Special Litigation and Projects Division in cooperation with 
NETT. Enforcement professionals who have questions while running the model can access the 
model's help system which contains information on how to: use BEN, understand the data 
needed, and understand the model's outputs. 

The economic benefit component should be calculated for the entire period for which 
there is evidence of noncompliance, i.e ., all time periods for which there is evidence to support 
the conclusions that the respondent was violating FIFRA and thereby gained an economic 
benefit. Such evidence should be considered in the assessment of the penalty assessed for the 
violations alleged or proven, up to the statutory maximum for those violations. In certain cases, 
credible evidence may demonstrate that a respondent received an economic benefit for 
noncompliance for a period longer than the period of the violations for which a penalty is sought. 
In such cases, it may be appropriate to consider all of the economic benefit evidence in 
determining the appropriate penalty for the violations for which the respondent is liable. For 
example, in a case where credible evidence demonstrates that a respondent sold an unregistered 
pesticide during the past four years but the specific violations for which EPA has chosen to seek 
a penalty all occurred within the past two years, the economic benefit should be calculated for 
the four-year period. In such a case, the economic benefit component of the penalty for the 
specific sales transactions during the past two years should be based on a consideration of the 
economic benefit gained for the four-year period, but the total penalty is limited to the statutory 
maximum for the specific violations alleged and proven. 12 

In most cases, the violator will have the funds gained through non-compliance available 
for its continued use and/or competitive advantage until it pays the penalty. Therefore, for cases 
in which economic benefit is calculated by using BEN or by a financial expert, the economic 
benefit should be calculated through the anticipated date a consent agreement would be entered. 
If the matter goes to hearing, this calculation should be based on a penalty payment date 
corresponding with the relevant hearing date. It should be noted that the respondent will 
continue to accrue additional economic benefits after the hearing date, until the assessed penalty 
is paid. However, there are exceptions for determining the period of economic benefit when 

12When considering the economic benefit of noncompliance that accrued to the respondent more than five years 
prior to the filing of a complaint or a pre-filing Consent Agreement, the litigation team should consult with the 
Waste and Chemical Enforcement Division. 

- 22 -



using a "rule of thumb." In those instances, the economic benefit is calculated in the manner 
described in the first paragraph of this subsection. 

c. Economic Benefit Gained from Illegal Sales of Unregistered Pesticides 

In addition to delayed and avoided costs, an economic benefit may accrue to a violator of 
FIFRA from the sale of unregistered or misbranded pesticides. The economic benefit derived 
from sales of unregistered or misbranded pesticides is sometimes referred to as "illegal profits" 
or "illegal competitive advantage." Illegal profits economic benefit is fundamentally different 
from the economic benefit calculated by using the BEN model. Unlike the delayed/avoided 
benefits addressed through BEN, this type of economic benefit is based on the profits generated 
by violating the law. Care should be taken to insure that any calculation of a benefit derived 
from illegal profits does not include profits attributable to lawful operations of the facility or 
delayed or avoided costs already accounted for in the BEN calculation. In most cases, a violator 
will realize either benefits from delayed/avoided costs or from illegal profits; however, whenever 
the facts and circumstances of the case provide a sufficient basis to calculate illegal profits and 
the Region is able to obtain sufficient information, the Region should calculate the benefits due 
to illegal profits and add it to any other type of economic benefit that has been calculated. 

7. Ability to Continue in Business/Ability to Pay 

FIFRA § 14(a)(4) requires the Agency to consider the effect of the penalty on the 
respondent's ability to continue in business when determining the amount of the civil penalty. 
There are several sources available to assist enforcement professionals in determining a 
respondent's ability to pay. Enforcement professionals considering a respondent ' s ability to 
continue in business should consult "A Framework for Statute-Specific Approaches to Penalty 
Assessments," ( cited above) and EPA General Enforcement Policy PT.2-1 (previously codified 
as GM-#56), entitled "Guidance on Determining a Violator' s Ability to Pay a Civil Penalty" 
(December 16, 1986). In addition, the Agency has three computer models available to help 
assess whether violators can afford compliance costs and/or civil penalties: ABEL, INDIPAY 
and MUNIPA Y. IND IP A Y analyzes individual taxpayers ' claims about inability to pay. 
MUNIP A Y analyzes cities, towns, and villages' ability to pay. These models are designed for 
settlement purposes only. 

ABEL is an EPA computer model that is designed to assess inability to pay claims from 
corporations and partnerships. The evaluation is based on the firm 's excess cash flow. ABEL 
looks at the money coming into the entity, and the money going out. It then looks at whether the 
excess cash flow is sufficient to cover the firm's environmental responsibilities (i.e. , compliance 
costs) and the proposed civil penalty. Because the program only focuses on a violator' s cash 
flow, there are other sources ofrevenue that should also be considered to determine if a firm is 
unable to pay the full penalty. These include: 

• Certificates of deposit, money market funds , or other liquid assets; 

• Reduction in business expenses such as advertising, entertainment, or compensation of 
corporate officers; 

• Sale or mortgage of non-liquid assets such as company cars, aircraft, or land; 
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• Related entities (e.g., the violator is a wholly owned subsidiary of Fortune 500 company). 

The complaint will notify the respondent of its right under the statute to have EPA 
consider its ability to continue in business in determining the amount of the penalty. Any 
respondent may raise the issue of ability to pay/ability to continue in business in its answer to the 
complaint or during the course of settlement negotiations. If a respondent raises the inability to 
pay as a defense in its answer or in the course of settlement negotiations, the Agency should ask 
the respondent to present appropriate documentation, such as tax returns and financial 
statements. The respondent must provide records that conform to generally accepted accounting 
principles and procedures at its expense. If the proposed penalty exceeds the respondent's ability 
to pay, the penalty may be reduced to a level consistent with FIFRA § 14(a)(4). If a respondent 
does not provide sufficient information to substantiate its claim of inability to pay the calculated 
penalty, then EPA may draw an inference from available information that the respondent has the 
ability to pay the calculated penalty. 13 

A respondent may argue that it cannot afford to pay the proposed penalty even though the 
penalty as adjusted does not exceed EPA' s assessment of its ability to pay. In such cases, EPA 
may consider a delayed payment schedule calculated in accordance with Agency installment 
payment guidance and regulations. 14 In exceptional circumstances, EPA may also consider 
further adjustment below the calculated ability to pay. 

Finally, EPA will generally not collect a civil penalty that exceeds a violator's ability to 
pay as evidenced by a detailed tax, accounting, and financial analysis. However, it is important 
that the regulated community not choose noncompliance as a way of aiding financially troubled 
businesses. Therefore, EPA reserves the option, in appropriate circumstances, of seeking a 
penalty that might exceed the respondent's ability to pay, cause bankruptcy, or result in a 
respondent's inability to continue in business. Such circumstances may exist where the 
violations are egregious or the violator refuses to pay the penalty. However, if the case is 
generated out of an EPA regional office, the case file must contain a written explanation, signed 
by the regional authority duly delegated to issue and settle administrative penalty orders under 
FIFRA, which explains the reasons for exceeding the "ability to pay" guidelines. To ensure full 
and consistent consideration of penalties that may cause bankruptcy or closure of a business, the 
regions should consult with the Waste and Chemical Enforcement Division (WCED). 15 

13 Note that under the Environmental Appeals Board ruling in In re: New Waterbury , LTD, 5 E.A.D. 529 (EAB 
1994), in administrative enforcement actions for violations under statutes that specify ability to pay (which is 
analogous to ability to continue in business) as a factor to be considered in determining the penalty amount, EPA 
must prove it adequately considered the appropriateness of the penalty in light of all of the statutory factors. 
Accordingly, enforcement professionals should be prepared to demonstrate that they considered the respondent's 
ability to continue in business as well as the other statutory penalty factors and that their recommended penalty is 
supported by their analysis of those factors. EPA may obtain information regarding a respondent's ability to 
continue in business from the respondent, independent commercial financial reports, or other credible sources. 
14 See, 40 C.F.R. § 13 .18. 
15 In accordance with the November 1, 1994 memorandum entitled, "Final List of Nationally Significant Issues and 
Process for Raising Issues to TPED." This final implementation guidance was developed in follow-up to Steve 
Herman's July 11, 1994 memorandum on "Redelegation of Authority and Guidance on Headquarters' Involvement 
in Regulatory Enforcement Cases." 
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B. Modifications of the Penalty 

1. Graduated Penalty Calculations 

In instances where inspectors or case developers obtain records which evidence multiple 
sales or distributions for the same violations, the Region may apply a "graduated" penalty 
calculation. The graduated method should only be applied after a consideration of the actual or 
potential serious or widespread harm caused by the violations, the toxicity of the pesticides 
involved, and the culpability of the violator. The graduated penalty method should not be used 
in cases involving highly culpable violators or violations that caused an actual serious or 
widespread harm to human health or the environment. In cases involving violations that present 
potential serious or widespread harm to human health or the environment, the Region should 
decide whether application of the graduated penalty method is appropriate based on the 
circumstances of the individual case. 

In no case is the graduated penalty method mandated and the Agency maintains its 
statutory right to assess penalties of up to the statutory maximum for each violation, when 
appropriate. For highly culpable parties the penalty should be calculated at the full value for all 
violations. After considering the factors described above and determining that a graduated 
penalty method is appropriate, the Region may calculate the penalty in accordance with Table 4 
below. Table 4 provides for three separate graduated systems based on the three "size of 
business" categories. 

Number of 
Distributions 

1-100 
101 - 400 

>400 

Number of 
Distributions 

1-20 
21-40 

>40 

Number of 
Distributions 

1-5 
6-20 
>20 

TABLE4 

Graduated Penalty Tables 

CATEGORY I "SIZE OF BUSINESS" 
RESPONDENTS 

CATEGORY II "SIZE OF BUSINESS" 
RESPONDENTS 

100% of calculated per violation penalty 
25% of per violation penalty 
10% of per violation penaltv 

CATEGORY III "SIZE OF BUSINESS" 
RESPONDENTS 

Graduated penalties should generally be calculated separately for each type of violation 
and for each product (in other words, on a "per product violation" basis). In cases involving 
similar product violations (for example, violations involving products that contain the same 
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active ingredient and the same violative conduct on the part of the respondent), the Agency has 
the discretion to group together similar product violations for the graduated penalty calculation. 

To calculate penalties using the graduated penalty method, the "adjusted" penalty amount 
must first be determined in accordance with Steps 1-5 of section IV .A Computation of the 
Penalty, above. The next step is to apply the graduated penalty calculation separately for each 
product violation, beginning with the first sale/distribution at 100% and proceeding to calculate 
the reduced penalty depending on the size of business. After the graduated penalty amount is 
calculated for each separate product violation, the Agency should add together the graduated 
penalty amounts for all of the product violations. 

For example, a Category II business distributes two products with a total of three 
violations. For Product 1, the Agency is alleging misbranding (a Level 3 violation) and 
distribution of an unregistered pesticide (a Level 1 violation), each for 61 shipments. For 
Product 2, the Agency is alleging distribution of an unregistered pesticide (a Level 1 violation) 
for 90 shipments. After applying the case-specific factors, no adjustments to the base penalties 
were made. The graduated penalty calculation would proceed as follows: 

Product 1, Misbranding (Level 3): 
Violations 1-20 @ l 00% = 
Violations 21 - 40 @ 25% = 
Violations 41 - 61@ 10% = 

Product 1, Unregistered (Level 2): 
Violations 1-20 @ 100% = 
Violations 21- 40 @ 25% = 
Violations 41 - 61 @ 10% = 

Product 2, Unregistered (Level 2): 
Violations 1-20 @ 100% = 
Violations 21 - 40 @ 25% = 
Violations 41 - 90@ 10% = 

20 violations @ $ 4,250 = 
20 violations @ $ 1,063 = 
21 violations @ $ 425 = 

20 violations @ $ 5,670 = 
20 violations @ $ 1,418 = 
21 violations @ $ 567 = 

20 violations @ $ 5,670 = 
20 violations @ $ 1,418 = 
50 violations @ $ 567 = 

$ 85,000 
$21,260 
$ 8,925 

$113,400 
$28,360 
$ 11,907 

$113,400 
$28,360 
$28,350 

When the graduated penalty method is applied to the example case, the penalty is 
$438,962, which is significantly lower than the $1,115,420 [(61 x 4,250) + (61 x 5,670) + (90 x 
5, 670)] penalty that would be calculated without applying the graduated penalty. 

2. Voluntary Disclosure 

Facilities that conduct an environmental audit or implement a compliance management 
system and promptly self-disclose any violations may be eligible for a significant reduction in 
the gravity-based penalty if they meet the nine criteria established in EPA' s Audit Policy 
(Incentives for Self-Policing: Disclosure, Correction and Prevention of Violations: Final Policy 
Statement, April 11, 2000). A facility may also be eligible for penalty reductions if they meet 
the specific criteria outlined in the "Small Business Compliance Policy" (May 11, 2000). If a 
facility self-discloses violations that do not qualify under the Audit Policy or Small Business 
Compliance Policy, the Agency may consider a company's willingness to disclose as good faith 
(see Section IV.B.3.b.i. Good Faith Adjustments). 
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3. Adjusting the Proposed Civil Penalty in Settlement 

Certain circumstances may justify adjustment of the proposed penalty. These 
circumstances may come to EPA' s attention when a respondent files an answer to a civil 
complaint or during pre-filing settlement discussions under the Consolidated Rules of Practice 
Governing Administrative Assessment of Civil Penalties, 40 C.F.R. Part 22. 

a. Factual Changes 

EPA will recalculate the proposed penalty if the respondent can demonstrate that the size 
of business category, the gravity level, or the gravity adjustment criteria (Appendix B) used to 
derive the penalty is inaccurate. Adjustments to the proposed civil penalty may also be 
appropriate if the respondent can demonstrate an inability to pay the civil penalty (see Section 
IV.A.7. Ability to Continue in Business/Ability to Pay). Where additional facts indicate that the 
original penalty is not appropriate, EPA will calculate a new penalty consistent with the new 
facts. The burden is on the respondent to raise those factors which may justify the recalculation. 

b. Negotiations Involving Only the Amount of the Penalty 

In some cases the respondent may admit to all jurisdictional and factual allegations 
alleged in the complaint and may desire a settlement conference limited to the amount of the 
proposed penalty. The following sections describe adjustments that EPA may consider during 
settlement negotiations if the specific case meets the criteria set forth below. 

i. Good Faith Adjustments 

During the course of settlement negotiations, EPA may consider evidence of significant 
good faith efforts by the respondent to comply with FIFRA prior to the discovery of the 
violation(s) by EPA or a state as well as the respondent's good faith efforts to comply with 
FIFRA expeditiously after the discovery of the violation(s) by EPA or a state. In such instances, 
EPA may reduce the penalty by as much as 20 percent below the proposed penalty, if such a 
reduction would serve the public interest. A reduction for good faith efforts to comply is not 
mandated in any case. Such a reduction in penalty should only occur where there is an 
appropriate showing by respondent and finding by the Agency. Additionally, no reduction based 
on good faith efforts of the respondent should extend beyond a total of 20 percent of the 
proposed penalty without a showing of "special circumstances," as discussed below. No 
downward adjustment should be made if the Respondent fails to correct the violation(s) promptly 
after EPA or a state discovers the violation(s). Moreover, no downward adjustment should be 
made because respondent lacks knowledge concerning either applicable requirements or 
violations committed by respondent. 

ii. Special Circumstances/Extraordinary Adjustments 

Should EPA determine in a particular case that equity would not be served by adjusting 
the proposed penalty by only the allowable 20 percent adjustment for good faith, the FIFRA 
program manager may approve an adjustment to the proposed penalty for up to an additional 20 
percent. In such cases, the case file must include substantive reasons why the extraordinary 
reduction of the civil penalty was appropriate, including: (1) setting forth the facts of the case; 
(2) why the penalty derived from the FIFRA civil penalty matrices and gravity adjustment was 
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inequitable; (3) how all other methods for adjusting or revising the proposed penalty would not 
adequately resolve the inequity; and (4) the manner in which the adjustment of the penalty 
effectuated the purposes of the Act. The FIFRA program manager's concurrence in the 
extraordinary reduction must be included in the case file. 

iii. Supplemental Environmental Projects (SEPs) 

To further EPA's goals to protect and enhance public health and the environment, certain 
environmentally beneficial projects, or Supplemental Environmental Projects (SEPs), may be 
included in the settlement. SEPs are environmentally beneficial projects which a respondent 
agrees to undertake in settlement of an environmental enforcement action, but which the 
respondent is not otherwise legally required to perform. In return, some percentage of the cost of 
the SEP is considered as a factor in establishing the final penalty to be paid by the respondent. 
EPA has broad discretion to settle cases with appropriate penalties. Evidence of a violator's 
commitment and ability to perform a SEP is a relevant factor for EPA to consider in establishing 
an appropriate settlement penalty. While SEPs may not be appropriate in settlement of all cases, 
they are an important part of EPA' s enforcement program. Whether to include a SEP as part of a 
settlement of an enforcement action is within the sole discretion of EPA. EPA will ensure that 
the inclusion of a SEP in settlement is consistent with "EPA Supplemental Environmental 
Projects Policy," effective May 1, 1998, or as revised. 

APPENDICES 
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APPENDIX A 

FIFRA VIOLATIONS AND GRAVITY LEVELS 

FIFRA CODE VIOLATION LEVEL 

SECTION I 

12(a)(l)(A) lAA Sold or distributed a pesticide NOT REGISTERED under section 3 1 
or one whose registration was CANCELLED or SUSPENDED, 
except to the extent authorized by the administrator. 

12(a)(l)(A) IAB Registrant, wholesaler, dealer, retailer, or any other distributor 2 ·I 

ADVERTISED, or otherwise "offered for sale" in any medium a 
pesticide that was NOT REGISTERED under section 3 or that was 
CANCELLED or SUSPENDED, other than in accordance with 
Agency policy. 

12(a)(l)(B) lBA CLAIMS made for a pesticide as part of its sale or distribution 2 
differed substantially from those accepted in connection with 
registration 

12(a)(l)(B) lBB Registrant, wholesaler, dealer, retailer, or the other distributor 2 
ADVERTISED, or otherwise "offered for sale" in any medium a 
registered pesticide product for an UNREGISTERED USE, other 
than in accordance with Agency policy. 

12(a)(l)(C) ICA Sold or distributed a pesticide whose COMPOSITION DIFFERED 2 
from the composition represented in the registration 

12(a)(l)(D) IDA Sold or distributed a pesticide that has not been COLORED or 2 
DISCOLORED pursuant to section 25(c)(5) 

12(a)(l)(E) lEA Sold or distributed a pesticide or device which is MISBRANDED in 21 

12(a)(l)(F) that the labeling has a statement, design, or graphic representation 
2(q)(l)(A) that is false or misleading. 
12(a)(l)(E) lEB Sold or distributed a pesticide or device which is MISBRANDED in 21 I 
12(a)(l)(F) that the package or other container or wrapping does not conform to 
2(q)(l)(B) the standards established pursuant to section 25( c )(3) ( e.g., not 

contained in child-resistant packaging or safety containers). i' 

12(a)(l)(E) lEC Sold or distributed a pesticide or device that is MISBRANDED in 21 

12( a)(l )(F) that it is an imitation of, or is offered for sale under the name of, 
2(q)(l)(C) another pesticide. 
12(a)(l)(E) lED Sold or distributed a pesticide or device that is MISBRANDED in 4 
12(a)(l )(F) that the label did not bear the registration number assigned under 
2(q)(l)(D) section 7. 
12(a)(l)(E) IEE Sold or distributed a pesticide or device that is MISBRANDED in 3 
12(a)(l)(F) that any words, statements, or other information required by the Act 
2( q)(l )(E) were not prominently placed on the label or labeling in such a way 

as to make it readable or understandable. 
12(a)(l)(E) IEF Sold or distributed a pesticide or device that is MISBRANDED in 1 
12(a)(l)(F) that the label, or labeling accompanying it, did not contain direction_s 
2(q)(l)(F) for use necessary to make the product effective and to adequately 

protect health and the environment. 
12( a )(1 )(E) lEG Sold or distributed a pesticide or device that is MISBRANDED in 21 
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FIFRA CODE VIOLATION LEVEL 
SECTION . 

I 

12( a )(1 )(F) that the label did not contain a warning or caution statement 
2(q)(l)(G) adequate to protect health and the environment (precautionary 

statements) 
12(a)(l)(E) lEH Sold or distributed a non-registered pesticide intended for export 21 
2(q)(l)(H) that is MISBRANDED in that the label did not have a prominently 

displayed "Not Rel?istered for Use in the United States of America" 
12(a)(l)(E) lEI Sold or distributed a pesticide that is MISBRANDED in that the 3 
2(q)(2)(A) label did not bear an ingredient statement on the immediate 

container which is presented or displayed under customary 
conditions of purchase. 

12(a)(l)(E) IEJ Sold or distributed a pesticide that is MISBRANDED in that the 2 
2(q)(2)(B) labeling does not contain a statement of the use classification under 

1 which the product was registered 
12(a)(l)(E) lEK Sold or distributed a pesticide that is MISBRANDED in that there is 
2(q)(2)(C) not a label affixed to the pesticide container, and to the outside 

wrapper of the retail package if the required information on the 
immediate container cannot be clearly read, a label bearing all of the 
following information: 

(i) the name and address of the producer, registrant, or 3 
person for whom produced 

(ii) the name brand, or trademark under which the pesticide 4 
is sold 

(iii) the net weight or measure of the contents; and 4 
(iv) when required by regulation, the registration number 3 

assigned to the pesticide. 
12(a)(l)(E) IEL Sold or distributed a pesticide that is MISBRANDED in that the 1 
2(q)(2)(D) pesticide is sold in quantities highly toxic to man and the label failed 

to bear the skull and crossbones, and the word "poison," 
prominently in red on a contrasting background color, and a 
statement of practical treatment. 

12(a)(l)(E) lEM Sold or distributed a pesticide that is ADULTERATED in that: (i) 2 
2( C )(1 )-(3) the strength or purity falls below the professed standard of quality 

expressed on the labeling; (ii) any substance has been substituted 
wholly or in part for the pesticide; or (iii) any valuable constituent of 
the pesticide has been wholly or in part abstracted. 

12(a)(2)(A) 2AA DETACHED, ALTERED, DEF ACED, OR DESTROYED, in 2 
whole or in part, any LABELING required under the Act. 

l 2(a)(2)(B)(i) 2BA Refused to PREPARE, MAINTAIN, or SUBMIT any RECORDS 2 
required under sections 5, 7,ii 8, 11 , or 19. 

12(a)(2)(B)(ii) 2BB Refused to SUBMIT any REPORTS required by or under sections 5, 2 
6, 7,2 8, 11, or 19. 

12(a)(2)(B)(ii) 2BC A registrant refused to submit REPORTS under section 6(a)(2) 1 
regarding UNREASONABLE ADVERSE EFFECTS of their 
pesticide. 

12(a)(2)(B)(iii) 2BD Person refused to allow ENTRY, INSPECTION, COPYING OF 2 
RECORDS, or SAMPLING authorized by this Act. 

12(a)(2)(C) 2CA Person gave a GUARANTY or undertaking provided for in section 2 
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FIFRA CODE VIOLATION LEVEL 

SECTION I 

12(b) which was FALSE in any particular. 
12(a)(2)(D) 2DA Person used their personal advantage or revealed to persons other 3 

than those authorized by the Act any INFORMATION acquired 
under the Act that was CONFIDENTIAL. 

12(a)(2)(E) 2EA Registrant, wholesaler, dealer, retailer, or other distributor 2 
ADVERTISED a RESTRICTED USE PESTICIDE without 
indicating that the product was restricted. 

12( a )(2)(F) 2FA Person DISTRIBUTED, SOLD, MADE AV ALIABLE FOR USE, J 
or USED a RESTRICTED USE PESTICIDE for a purpose other 2 
than in accordance with section 3( d) or regulations issued. 

12(a)(2)(F) 2FB Person distributed, sold, or made available for use, or used, a 2 
RESTRICTED USE PESTICIDE without maintaining the 
RECORDS required by regulations (A Notice of Warning should be 
issued for first-time partial violations. Violations continuing 
subsequent to the issuance of a civil complaint are to result in a 
suspension- see "Denials, Suspensions, Modifications, or 
Revocations of Aoolicator Certifications" section of this ERP). 

12(a)(2)(G) 2GA Person USED a registered pesticide in a manner inconsistent with its 2 
labeling. 

12(a)(2)(H) 2HA Person USED a pesticide under an EXPERIMENT AL USE 2 
PERMIT contrary to the provisions of the permit. 

12(a)(2)(1) 2IA Person violated any order issued under section 13 (i. e., STOP 1 
SALE, USE, OR REMOVAL ORDER, or SEIZURES. 

12(a)(2)(J) 2JA Person violated any SUSPENSION ORDER issued under section 6. 1 I 
12(a)(2)(J) 2JB Person violated any SUSPENSION ORDER issued under section 2 

3( c )(2)(B) or 4. 
12(a)(2)(K) 2KA Person violated any CANCELLATION ORDER issued under the 1 

Act on grounds of UNREASONABLE ADVERSE EFFECTS. 
12(a)(2)(K) 2KB Person violated any CANCELLATION ORDER issued under the 2 

Act on grounds OTHER THAN UNREASONABLE ADVERSE 
EFFECTS. 

12(a)(2)(K) 2KC Person failed to submit a SECTION 6(g) NOTICE when required. 2 
12(a)(2)(K) 2KD Person submitted a NOTABLY LATE SECTION 6(g) NOTICE. 3 
12(a)(2)(K) 2KE Person submitted an INCOMPLETE or INCORRECT SECTION 3 

6(g) NOTICE. 
12(a)(2)(L) 2LA PRODUCED a pesticide or active ingredient subject to the Act in an 2 
7(a)2 UNREGISTERED ESTABLISHMENT. 
12(a)(2)(L) 2LB Producer FAILED TO SUBMIT, or submitted NOTABLY LATE, a 2 
7(c)(l) REPORT to the administrator, under SECTION 7, which indicates 

the types and amounts of pesticides or active ingredients which they 
are currently producing, which they produced during the year, and 
which they sold or distributed during the past year. 

12(a)(2)(L) 2LC Producer submitted a LATE REPORT to the administrator, under 4 
7(c)(1)2 SECTION 7, which indicates the types and amounts of pesticides or 

active ingredients which they are currently producing, which they 
produced during the year, and which they sold or distributed during 
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FIFRA CODE VIOLATION LE~L 
SECTION 

I 

the past year ( civil complaint issued only if the producer does not 
respond to a Notice of Warning or there is a subsequent violation 
within three year timeframe from the first violation). 

12(a)(2)(L) 2LD Producer submitted an INCOMPLETE SECTION 7 REPORT with 3 
7(c)(1)2 MINOR OMISSIONS of the required information (civil complaint 

issued only if the producer does not respond to a Notice of Warning 
or there is a subsequent violation within three year timeframe from 
the first violation). 

12(a)(2)(L) 2LE Producer submitted an INCOMPLETE or a FALSE SECTION 7 2 
7(c)(l) REPORT with MAJOR OMISSIONS or ERRORS of the required 

information. 
12(a)(2)(L) 2LF Upon request of the administrator for the purposes of the issuance of 1 
7(c)2 a section 13 Stop Sale Orders, a PRODUCER FAILED TO 

PROVIDE the names and addresses of any recipients of any 
II 

pesticides produced in any of his registered establishments. 
12(a)(2)(M) 2MA Person KNOWINGLY FALSIFIED all or any part of an application 1 

for registration, application for an experiment use permit, any 
information submitted under section 7, any records required to be 
maintained by the Act, any reports filed under the Act, or any 
information marked as confidential and submitted to the 
administrator under any provision of the Act. 

12(a)(2)(N) 2NA A registrant, wholesaler, dealer, retailer, or other distributor 2 
FAILED TO FILE REPORTS (other than reports addressed in the 
section 7(c) ERP) required by the Act. 

12(a)(2)(O) 2OA Person ADDED A SUBSTANCE TO or TOOK any substance from 2 
a pesticide in a manner that may defeat the purpose of the Act. 

12(a)(2)(P) 2PA Person USED a pesticide in TESTS ON HUMAN BEINGS in 1 
violations of the conditions specified by the Act. 

12(a)(2)(Q)3 2QA Person FALSIFIED INFORMATION RELATING to the TESTING 1 
of any pesticide ( or any of its ingredients, metabolites, or 
degradation products)that the person knows will be furnished to the 
administrator, or will become a part of any records required to be 
maintained by the Act 

12(a)(2)(Q)3 2QB Person falsely represented compliance with the FIFRA Good 2 
Laboratory Practice (GLP) regulations as a result of a HIGH 
LEVEL GLP violation. I 

12(a)(2)(Q)3 2QC Person falsely represented compliance with the FIFRA Good 3 
Laboratory Practice (GLP) regulations as a result of a MID LEVEL 
GLP violation. 

12(a)(2)(Q)j 2QD 14(a}(l) person falsely represented compliance with the FIFRA 4 
Good Laboratory Practice (GLP) regulations as a result of a LOW 
LEVEL GLP violation. 

12(a)(2)(Q)3 2QE 14(a)(2) person falsely represented compliance with the FIFRA 3 
Good Laboratory Practice (GLP) regulations as a result of a LOW 
LEVEL GLP violation. 

12(a)(2)(R)j 2RA Person submitted DA TA KNOWN TO BE FALSE in support of 1 
registration. 
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FIFRA CODE VIOLATION 
SECTION 

12(a)(2)(S)4 2SA Person sold, distributed, or used an UNREGISTERED pesticide in 
violation of a REGULATION ISSUED UNDER SECTION 3(a). 

12(a)(2)(S)4 2SB Person violated any REGULATION ISSUED UNDER SECTION . 
19. 

1 If a label has two or more Level 2 misbranding violations, the appropriate gravity level is increased to 
Level 1. 
2 Section 7(c)(l) violations are covered in the Enforcement Response Policy for FIFRA Section 7(c), 
Pesticide producing Establishment Reporting requirement dated June 2007. 
3 Violations regarding laboratory practice are covered in the FIFRA Good Laboratory Practice (GLP) 
Regulations dated September 30, 1991. 
4 

Gravity levels for these violations will be assigned in subsequent ERPs. 
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APPENDIXB 

GRAVITY ADJUSTMENT CRITERIA1 

VIOLATION VALUE CIRCUMSTANCES 
GRAVITY 
OF HARM 
Pesticide 3 Toxicity- Category I pesticides, signal word "Danger," restricted use 

pesticides (RUPs), pesticides with flammable or explosive characteristics (i.e., 
signal words "Extremely Flammable" or "Flammable"), or pesticides that are 
associated with chronic health effects (mutagenicity, oncogenicity, 
teratogenicity, etc.) or pesticide is unregistered and the ingredients or labeling 
indicate Category I toxicity. 

2 Toxicity - Category II, signal word "Warning" or pesticide unregistered and 
unknown, but not expected to meet Category I toxicity criteria. 

I Toxicity- Category III or IV, signal word "Caution" or pesticide unregistered 
and ingredients lower or minimum risk category. 

Harm to 5 Actual serious or widespread I harm to human health. 
Human Health 

3 Unknown or potential serious or widespread harm to human health 
1 Minor2 potential or actual harm to human health. 
0 Negligiblej harm to human health anticipated. 

Environmental 5 Actual serious or widespread ' harm to the environment (e.g., crops, water, 
Harm livestock, wildlife, wilderness, or other sensitive natural areas). 

3 Unknown or potential serious or widespread' harm to the environment health 
1 Minor2 potential or actual harm to the environment. 
0 Negligiblej harm to the environment anticipated. 

Compliance 4 Violator with more than one prior violation of FIFRA. 
History4 

2 Violator with one prior violation of FIFRA. 
0 No prior FIFRA violations. 

Culpability5 4 Knowing or willful violation of the statute.6 Knowledge of the general 
hazardousness of the activity. 

2 Culpability unknown or violation resulting from negligence. 
I Violation resulted from negligence. Violator instituted steps to correct the 

violation immediately after discovery of the violation. 
0 Violation was neither knowing nor willful and did not result from negligence. 

Violator instituted steps to correct the violation immediately after discovery of 
the violation. 

APPENDIX B NOTES 

1 For the purposes of this ERP, serious or widespread ham1 refers to actual or potential harm which does 
not meet the parameters of minor harm or negligible harm, as described below. 
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2 
For the purposes of this ERP, minor harm refers to actual or potential harm which is or would be of 

short duration, no lasting effects or permanent damage, effects are easily reversible a~d harm does not or 
would not result in significant monetary loss. ' ' 

3 
For the_ pu~~se~ o~ this ERP, negl~gible harm refers to no actual or potential harm or actual or potential 

harm which ts ms1gmficant or unnoticeable and has no lasting effects or permanent damage or monetary 
loss. 

4 
The following considerations apply when evaluating compliance history for the purposes of Appendix 

B: 

(a) In order to constitute a prior violation, the prior violation must have resulted in: (I) a final 
order, either as a result of an uncontested complaint, or as a result of a contested complaint which 
is finally resolved against the violator; (2) a consent order, resolving a contested or uncontested 
complaint by the execution of a consent agreement; (3) the payment of a civil penalty by the 
alleged violator in response to the complaint, whether or not the violator admits to the allegations 
of the complaint; or (4) conviction under the FIFRA's criminal provisions. 

A notice of warning (NOW) will not be considered a prior violation for the purposes of the 
gravity adjustment criteria, since no opportunity has been given to contest the notice. 
Additionally, a stop sale, use, or removal order (SSURO) issued under FIFRA section 13 will not 
be considered as compliance history. 

(b) To be considered a compliance history for the purposes of Appendix B, the violation must 
have occurred within five years of the present violation. This five-year period begins on the date 
of a final order, consent order, or payment of a civil penalty. 

(c) Generally, companies with multiple establishments are considered as one when determining 
compliance history. If one establishment of a company commits a FlFRA violation, it counts as 
history when another establishment of the same company, anywhere in the country, commits 
another FIFRA violation 

( d) An enforcement action or citation issued by a state lead agency will count as a prior violation 
if all the above considerations are met. 

5 EPA enforcement officials are not required to determine culpability at the time the complaint is issued 
( especially if this information is not readily available). EPA enforcement officials may instead assign a 
weighting factor of 2 ( culpability unknown), at the time of the issuance of the complaint. Culpability 
adjustments may be reconsidered during settlement negotiations. 

6 The Agency may also consider criminal proceedings for "knowing and willful" violations. See the 
"Criminal Proceedings" section of this ERP. 
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APPENDIXC 
SUMMARY OF TABLES 

TABLE 1 

SIZE OF BUSINESS CATEGORIES 

Section 14(a)(l) violaton: Section 14(a)(2) violaton: 
I over $10,000,000 a year I over $1,000,000 a year 
II - $1,000,000 - $10,000,000 II - $300,000 - $1,000,000 
III - under $1,000,000 III - under $300,000 

LEVEL OF 
VIOLATION 

Level 1 

Level 2 

Level 3 

Level4 

LEVEL OF 
VIOLATION 

Level 1 

Level 2 

Level 3 & 4 

TABLE2 

FIFRA CML PENALTY MATRICES 

Civil Penalty Matrix for FIFRA § 14(a)(l) 

SIZE OF BUSINESS 

I - over Sl0,000,000 II - $1,000,000 - Ill - under $1,000,000 
$10,000,000 

$7,500 7,150 7,150 

7,150 5,670 4,250 

5,670 4,250 2,830 

4,250 2,830 1,420 

Civil Penalty Matrix for FIFRA § 14(a){2) * 

SIZE OF BUSINESS 

I - over Sl,000,000 II - $300,000 - Ill - under $300,000 
$1,000,000 

$1,100 1,100 1,100 

1,100 1,030 770 

1,030 770 650 

.. 
* This 14(a)(2) matrix ts only for use m determining civil penalties issued subsequent to a notice 
of warning or following a citation for a prior violation, or in the case of a "for hire" applicator 
using a registered general use pesticide, subsequent to the issuance of a prior civil penalty. 



TABLE3 

GRAVITY ADJUSTMENT CRITERIA 

Total Gravity Value from Appendix B Enforcement Remedy 
3 or below No action or Notice of Warning (60% 

reduction of matrix value recommended where 
multiple count violations exist) 

4 Reduce matrix value 50% 
5 Reduce matrix value 40% 
6 Reduce matrix value 30% 
7 Reduce matrix value 20% 
8 Reduce matrix value 10% 
9 to 11 Assess matrix value 
12 Increase matrix value 10% ** 
13 Increase matrix value 20% ** 
14 Increase matrix value 30% ** 
15 Increase matrix value 40% ** 
16 Increase matrix value 50% ** 
17 or above Increase matrix value 60% * * 

** Matrix value can only be increased to the statutory maximum. 
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APPENDIXD 
FIFRA CIVIL PENALTY CALCULATION WORKSHEET 

Respondent: 
Docket No.: 

APPENDIX A 
1. Violation 

2. FTTS Code & Violation Level 

TABLE 1 
3. Violator Category & Size of 
Business Category 

APPENDIX A 
4. Gravity of the Violation 

TABLE2 
5. Base Penalty 

APPENDIXB 
6. Gravity Adjustments 

a. Pesticide Toxicity 

b. Harm to Human Health 

c. Environmental Harm 

d. Compliance History 

e. Culpability 

f. Total Gravity Adjustment 
(Add 6a - 6e) 

TABLE3 
7. Percent & Dollar Adjustment 

8. Economic Benefit 

TABLE4 
9. Graduated Penalty 

10. Final Penalty 

Case Development Officer 

Brief Description of Violation 

Date 

- 38 -



Example 
FIFRA CIVIL PENALTY CALCULATION WORKSHEET 

Respondent: 
Docket No.: 

APPENDIX A 
1. Violation 

2. FTTS Code & Violation Level 

TABLE 1 
3. Violator Category & Size of 
Business Category 

APPENDIX A 
4. Gravity of the Violation 

TABLE2 
5. Base Penalty 

APPENDIXB 
6. Gravity Adjustments 

a. Pesticide Toxicity 

b. Harm to Human Health 

c. Environmental Harm 

d. Compliance History 

e. Culpability 

f. Total Gravity Adjustment 
(Add 6a - 6e) 

TABLE 3 
7. Percent & Dollar Adjustment 

8. Economic Benefit 

TABLE4 
9. Graduated Penalty 

10. Final Penalty 

Case Development Officer 

T 
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Brief Description of Violation 

§ 12(a)(l)(C) 

lCA / 2 

§ 14(a)(l) / Category I 

2 

$7,150 

1 

3 

3 

0 

2 

9 

Assess Matrix Value 

Not applied 

$7,150 x 10 Violations= $71,500 

Date 



For the full CAA Stationary Source Penalty Policy October 1991 

please go to the following link: 

https://www.epa.gov/sites/production/files/documents/penpol.pdf 

An excerpt of the relevant portion of the policy, pages 11-14, is included in this 
exhibit 

http://https:!!www.epa.gov!sites!production!files!documents!penpol.pdf
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b. Toxicity of th~ pollutant 

Violations of NE:SHAPs emission standards not handled by a 
separate appendix and non-NESHAP emission violations involving 
pollutants listed in Section 112(b)(l) of the Clean Air Act 
Amendments of 1990•: $15,000 for each hazardous air pollutant for 
which there is a violation. 

only). 
c. Sensitivity of environment (for S~P and NSPS eases 

The penalty amount selected should be based on the status of 
the air quality control district in question with respect to -the 
pollutant involved in the violation. 

1. Nonattainment Areas 

i. ozone: 

Extreme 
Severe 
Serious 
Moderate 
Mar;ginal 

$18,000 
16,000 
14,000 
12,000 
10,000 

ii. carbon Monoxide and Particulate Matter: 

Serious 
Moderate 

$14,000 
12,000 

iii. All Other criteria Pollutants: $10,000 

2. ·Attainment area PSD Class I: $ 10, ooo 

3. Attainment area PSD Class II or III: $ s,ooo 

d. Length of time of violation 

To determine the length of time of· viola-t-icn for purposes of 
calculating a penalty under this policy, violations should be 
assumed to be continuous from the first provable date of violation 
until the source demonstrates compliance if there hav, been no 
significant process or operational changes. If · the source has 
affirmative evidence, such as continuous emission monitoring data, 

• An example of a non-NESHAP violation invol~ing a hazardous 
air pollutant would be a violation of a volatile organic compound 
(VOC) standard in a State Implementation Plan involving a voe 
contained in the section ll2(b)(l) list of pollutants for which no 
NESHAP has yet been promulgated. · · 
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to show that the violation was not continuous, appropriate 
adjustments should be made. In determining the length of 
violation, the litigation team should take full advantage of the 
presumption regarding continuous violation in section ll3(e)(2). 
This figure should be. assessed separately for each violation, 
including procedural violations such as monitoring, recordkeeping 
and reporting violations. For example, if a source violated an 
emissions standard, a testing requirement, and a reporting 
requirement, three separate length of violation figures should be 
assessed, one for each of the three violations based on how long 
each was violated. 

Months 
0 - l 
2 - 3 
4 - 6 
7 - . 12 

13 ' -18 
19 - 24 
25 - 30 
31 - 36 
37 - 42 
43 - 48 
49 ·- 54 
55 - 60 

Dollars 
$ 5,000 

. 8,000 ' 
12,000 
15,000 
20,000 X 
25,000 
30,000 
35,000 
40,000 
45,000 
50,000 
55,000 

2. Importance to the regulatory scheme 

The following violations are also very significant in the 
r4:!gulatory scheme and therefore require the assessment of the 
following penalties: 

work Practice standard Violations: 
- failure to perform a work practice requirement: 
$10,000-lS,OOO 

(See Appendix III for Asbestos NESHAP violations.) 

Reporting and Notification Violations: 
- failure to report or notify: $15,000 
- late report or notice: $5,000 
- incomplete report or notice: $5,000 - $15,ooo 
(See Appendix III for Asbestos NESHAP violations.) 

RecordJteeping Violations: 
- failure to keep required records: $15,000 
- incomplete records: $5,000 - $15,000 
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Testing Violations: 
- failure to conduct required performance testing or 

testing using an improper test method: $15,000 
- late performance test or performing a required test 

method using an incorrect procedure: $5,000 

Permitting Violations: 
- failure to obtain an operating permit: $15,000 

failure to pay permi~ fee: see Section 
502(b)(3)(C)(ii) of the Act 

Bllission control Bquipaent Violations: 
- failure to operate and aaintain 
required by the Clean Air Act, 
regulations or a permit: $15,000 

intermittent or improper operation 
control equipment: $S,ooo-1s,ooo 

Monitoring Violations: 

control equipaent 
its iapleaenting 

or maintenance of 

- failure to install monitoring equipment .required by 
the · Clean Air Act, its implementing regulations or a 
permit: $15,000 
- late installation of required. monitoring equipment: 
$5,000 
- failure to operate and maintain required monitoring 
equipment: $15,000 

Violations of Adainistrative orders•: $15,000 · 

section 114 Requests for lnfonaation Violations: 
- failure to respond: $15,000 
- incomplete response: $5,000 - $15,000 

coapliance certification Violations: 
- failure to submit a certification: . $15,000 
- late certifications: $5,000 
- incomplete certifications: $5,0~0 - $15,000 

Violations of Pena.it Schedules of Coapliance: 
- failure to meet interim deadlines: $5,000 
- failure to submit progress reports: $15,ooo 
- incomplete progress reports: $5,000 - $15,000 
- late progress reports: ·$5,000 

s This figure should be assessed even if the violation of the 
administrative order is also a violation of another requirement of 
the Act, for example a NESHAP or NSPS requirement. In this 
situation, the figure for violation of the adm~nistr~tive order is 
in addition to appropriate penalties for violating the other 
requirement of the Act. 

I • 
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A penalty range i$ provided for work practice violations to 
allow Regions soae discretion depending on the severity of the 
violation. Complete disregard of work practice requirements should 
be assessed the full $15,ooo ·penalty. Penalty ranges are provided 
for incomplete notices, reports, and recordkeeping to allow the 
Regions soae discretion depending on the seriousness of the 
ollissions and how critical they are to the regulatory program. If 
the source o•its inforaation in notices, reports or records which 
docwaent the source's compliance status, this omission should be 
treated as a failure to aeet the requirement and assessed $15,000. 

A late notice, report or test sbould be considered a failure 
to notify, report or test if the notice or report is sUbaitted or 
the test is perforaed after the objective of the require•nt is no 
longer served. For exaaple, if a source is required to submit a 
notice of a test so that EPA aay observe the test, a notice 
received after the test is perforaed would be considered a failure 
to _notify. · 

' -Each separate violation under this section should be'asses••d 
the corresponding penalty. For example, a NSPS source may be 
required to notify EPA at startup and be subject to a separate 
quarterly reporting requirement thereafter. If the source tails to 
sublli t the initial start-up notice and violates the subsequent ~ 
reporting requirement, then the source .should be assessed $15,000 
under this section for each violation. In addition, a length of 
violation figure should be assessed for each violation based on how 
long each has been violated. Also, a· figure reflecting tbe size of 
the violator should be assessed once for the case as _.whole. If, 
however, the source violates the same reporting requireaent over ·a 
period of time, for example by failing to submit quarterly reports 
for one year, the source should be assessed one $15,000 penalty 
under this section for failure to submit a report. In addition, a_ 
length of violation figure of $15,000 for 12 ■onths of violation 
and a si~e of the violator figure should be assessed. · 

3. Size of the violator 

Net worth (corporations): or net current assets (partnerships 
and .sole proprietorships): 

Under $100,000 
$100,001 - $1,000,000 

1,000,001 - 5,000,000 
5,000,001 - 20,000,000 

20,000,001 · - 40,000,000 
40,000,001 - 70,000,000 
70,000,001 - 100,000,000 

over 100,000,000 . 

$2,000 ~ 
5,000 

10,000 
20,000 
35,000 
50,000 
70,000 
10,000 + $25,000 for every 
additional $30,000,000 or 
fraction thereof · 

,. 
p 



UNITED STATES ENVIRONMENT AL PROTECTION AGENCY 
Region 2 

In the Matter of 

Edwin And(tjar Bermudez dba 
Truly Nolen Pest Control De Caguas 

Respondent 

Proceeding Under the Federal Insecticide, 
Fungicide, and Rodenticide Act, as 
amended, and the Clean Air Act, as amended : 

Honorable Helen Ferrara, 
Presiding Officer 

Docket No. FIFRA-02-2016-5302 

DECLARATION OF AUDREY MOORE 

I, Audrey Moore, in accordance with 28 U.S.C. § 1746, state that the following is true and 
correct to the best of my knowledge, information and belief: 

1. I am the Pesticides Team Leader for the EPA Region 2 Pesticide and Toxic Substances 
Branch, based in EPA's Edison, New Jersey office. I work in the Division of 
Enforcement and Compliance Assistance. 

2. I have been employed by EPA since 1990. I have been involved with the federal pesticide 
program since 1995. I handle programmatic and enforcement related matters under the 
Federal Insecticide, Fungicide & Rodenticide Act ('"FIFRA") and the regulations 
promulgated thereto. My duties involve supervision of staff in selection of targets for 
inspections, preparation of information request letters, enforcement case development, 
preparation of administrative Complaints, including penalty computation work sheets, 
and settlement of enforcement cases. I also have inspected numerous facilities for the 
purpose of evaluating compliance with FIFRA. 

3. In the present civil administrative case involving the above-captioned Respondent, 
Region 2's staff performed the following actions: (i) inspected the Respondent Edwin 
Andujar Bermudez dba Truly Nolen Pest Control De Caguas's ("Truly Nolen") facility in 
April and May of2015; (ii) identified violations of FIFRA and the CAA committed by 
Truly Nolen; and (iii) calculated the penalty for violations under FIFRA in accordance 
with the December 2009 FIFRA Enforcement Response Policy ("FIFRA ERP"). 

4. As part of my official duties at EPA as the Pesticides Team Leader, I have reviewed the 
calculation of the penalties for the violations of the FIFRA requirements alleged in the 
Complaint in the above-captioned matter and I believe the calculations to be appropriate 



and in accordance with the FIFRA statute, the FIFRA ERP, the Debt Collection 
Improvement Act of 1996, the Civil Monetary Penalty Inflation Adjustment Rule, as 
codified at 40 C.F.R. Part 19 and the EPA December 6, 2013 Memorandum entitled 
''Amendments to the U.S. Environmental Protection Agency's Civil Penalty Policies to 
Account for Inflation (Effective December 6, 2013 ).'' 

5. The civil penalty calculation for the FIFRA violations alleged in the Complaint is laid out 
in the Penalty Calculation Worksheets (Exhibit 5) and computes to a penalty of $49,100 
to be assessed against the Respondent. Respondent has not responded in any way to the 
Complaint or to this proceeding after the filing of the Complaint. 

FIFRA Penalty Calculation 

6. Section l 4(a) of FIFRA, 7 U.S.C. § 136/(a), governs the imposition of civil penalties for 
FIFRA violations. As modified by the Debt Collection Improvement Act of 1996 and the 
Civil Monetary Penalty Adjustments (see 40 C.F.R. § 19.4), FIFRA § 14(a)(l) specifies 
that violators identified in that subsection -- registrants, commercial applicators, 
wholesalers. dealers, retailers. or other distributors - are subject to a maximum civil 
penalty, for violations that occurred on January 12, 2009 or later, of $7,500 for each 
offense. Respondent Truly Nolen is a commercial applicator. 

7. Section 14(a)(4) ofFIFRA, 7 U.S.C. § 136l(a)(4), sets out three factors to also consider 
when setting penalty amounts: the gravity or seriousness of the violation, the 
appropriateness of the penalty to the size of the Respondent's business and the effect of 
the penalty on the Respondent' ability to continue in business. 

8. The FIFRA ERP provides a method for EPA personnel to calculate penalties in a rational, 
equitable, and consistent manner that addresses all the statutory factors. It does so by 
setting out five steps to be used by EPA staff when calculating penalties in a FIFRA 
administration action. 

9. The first step is to determine the gravity or "'level'' of the violation using Appendix A of 
the FIFRA ERP which assigns values to each type of possible violation of the statute. See 
Exhibit 7, Page 29. Appendix A designates each of Respondent's violations of FIFRA 
§ 12(A)(2)(G), 7 U.S.C. § 136j(A)(2)(G), the use of a registered pesticide in a manner 
inconsistent with its label, as a Level 2 violation. 

10. The second step is to determine the size of business category of the Respondent. The 
FIFRA ERP, Table 1, Page 18, offers two tables for evaluating size of business one for 
violators identified in FIFRA § 14( a)( 1) and another for those identified in FIFRA 
§ 14(a)(2) (private applicators or other persons not included in Section 14(a)(1 )). 
Respondent Truly Nolen is a commercial applicator covered by Section 14(a)(l). The 
table for Section l 4(a)( 1) violators establishes three categories of such violators: 
Category I is the highest category for companies or individuals with gross revenue over 
Ten Million Dollars ($10,000,000); Category II is the second highest category for 
companies or individuals with gross revenues between One and Ten Million Dollars 
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($1,000,000 - $10,000,000); and Category III is the size of business category for 
companies or individuals with gross revenues under One Million Dollars ($1 ,000,000). 
EPA has made many attempts since the initial meeting held in 2015 to the current date to 
obtain Truly Nolen's financial information. Truly Nolen has ignored all such attempts. 
Based on a brief telephone conversation with Truly Nolen' s attorney in 2018, we believe 
the company has a net worth under $100,000 and therefore fits within the Category Ill 
size of business. 

11. Step 3 is to use the FIFRA civil penalty matrices to select a base penalty amount 
associated with the gravity level of violation and the size of business. Looking at the 
appropriate penalty matrix, EPA staff found that Level 2 violations by Category III-size 
commercial applicators results in a matrix value, or recommended base penalty 
assessment, of $4,250 per violation. See Exhibit 7, Table 2, page 19. 

12. Step 4 of the FIFRA ERP requires consideration of the following five gravity adjustment 
criteria: (1) pesticide toxicity; (2) harm to human health; (3) harm to the environment; (3) 
compliance history of the violator; and (4) culpability of the violator. See Exhibit 7, 
Appendix B, page 34. The values assigned to these gravity adjustment criteria are set out 
in Appendix B of the FIFRA ERP and can be applied to the facts of a given case. The 
gravity values are then added up for a total gravity value. see Table 3 of the FIFRA ERP, 
page 20. Total gravity values then result in the upward or downward adjustment of the 
matrix value selected in Step 3. In the current matter, EPA' s calculation of the gravity 
values for each of the gravity adjustment criteria totaled a value of 15, which calls for a 
40% increase in the matrix value; in other words, the base penalty of $4,250 for each of 
the fifty-five (55) pesticide use violations alleged in the Complaint was adjusted upwards 
to $5,950. 

13. EPA staff considered the above-mentioned gravity adjustment criteria as follows: For the 
first criterion, pesticide toxicity, there are three values that can be assigned ( either I , 2 or 
3), depending on the toxicity of the chemical. EPA assigned the maximum value of 3, 
since Meth-O-Gas Q, EPA Reg. No. 5785-41 ("Meth-Q' '), the fumigant Respondent 
misused, has a category 1 (highest) toxicity, bears the signal word "Danger" on its label, 
acts as a neurotoxin, and is a restricted use pesticide associated with severe chronic health 
effects. For the second and third criteria, harm to human health and the environment, 
EPA assigned values of 5 each, because the potential harm to human health and the 
environment from MethQ misuse is serious. With regard to harm to human health, 
exposure to MethQ, which is I 00% methyl bromide, can cause damage to the central 
nervous system and respiratory system, including seizure. kidney damage, nerve damage 
and death. In March 2015 a family of four vacationing in St. John, U.S. Virgin Islands, 
became gravely ill and suffered severe and permanent neurological damage as a result of 
exposure to MethQ applied in contravention of the label requirements. In addition to the 
potential adverse serious human health effects it poses, methyl bromide causes serious 
and widespread environmental harm because it vaporizes and depletes the ozone layer. 
Consequently, MethQ's use has been banned internationally pursuant to the Montreal 
Treaty (also known as the Montreal Protocol on Substances That Deplete the Ozone 
Layer), except in very limited circumstances. 
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14. For the fourth criterion, compliance history. EPA assigned a value of O. since the 
Respondent had no prior FIFRA violations within the past 5 years. To be considered for 
the compliance history for purposes of Appendix B of the ERP, the prior violation must 
have occurred within five years of the present violation. Finally, for the fifth factor, 
culpability, EPA assigned a value of 2, because the violations resulted from Respondenf 
negligence. Respondent" s business involves the application of fumigants in homes and 
businesses and, in Puerto Rico, requires licensure of the individual applicator and of the 
business. As a member of the regulated community, Respondent knew or should have 
reasonably known of its obligation to comply with the requirements for use explicitly 
stated on the MethQ labels. 

15. Respondent performed 55 MethQ applications in the relevant time period. The FIFRA 
ERP defines independently assessable charges for misuse to include each aspect of an 
application perfonned contrary to the label's requirements. Accordingly, EPA staff 
determined that there were fifty-five(55) independent violative acts in this case, broken 
down as follows: 10 applications to a site not specified in the MethQ labeling, 15 
applications not supervised by a regulatory agent as required by the MethQ labeling; 15 
applications without personal protective equipment required by MethQ labeling; and 15 
applications without a direct detection device require by the MethQ labeling. As the 
MethQ label explicitly states that the product is a '"Commodity Fumigant'· and "'For 
Quarantine/Regulatory Use Only;' EPA could further have sought additional penalties 
for applications to targets that were not commodities and performed for purposes not for 
quarantine/regulatory use. 

16. Multiplying the adjusted base penalty of $5,950 for a Level 2/Category III size of 
business by the number of violations (55) equals $327,250. However, in instances where, 
as here, there is evidence of multiple use violations involving the same pesticide. EPA 
may apply a "graduated" penalty calculation, as specified in the FIFRA ERP. See Exhibit 
7, section IV.B. I. (pages 25-26). To calculate penalties using the graduated penalty 
method, the adjusted penalty amount is first detem1ined, as we have done, based on the 
five gravity adjustment factors discussed above. In this case, the adjusted penalty is 
$5,950 for each use violation, as mentioned above. Using Table 4 (Graduated Penalty 
Table) on page 25 of the FIFRA ERP, the graduated penalty calculation for a Respondent 
that is a category III size of business would proceed as follows: The first 5 uses would be 
assessed at 100% of the calculated per violation penalty. The use violations 6-20 would 
be at 10% of per violation penalty. And use violations greater than 20 would be assessed 
at 5% of per violation penalty. See Exhibit 5 (Penalty Calculation Worksheet for FIFRA, 
supra). In this case, the total penalty using the graduated penalty matrix is $49,087.50, 
rounded up to the nearest hundredth is $49,100. The $49, 100 penalty amount reflects the 
gravity value in accordance with Section 14(a)( 4) of FIFRA. 

17. EPA staff next considered the effect of the penalty on the ability of the Respondent to 
continue in business. Andujar is a franchisee of the large national company Truly Nolen 
Pest control. However, Truly Nolen has refused to provide any financial infonnation 
since EPA's initial meeting in 2015. Without any information on Truly Nolen's financial 
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status, EPA staff is unable to conclude what effect the penalty would have on the 
company's ability to continue in business. 

18. We then assessed the Economic Benefit component, which measures the financial benefit 
gained from a violator 's noncompliance. Economic benefit incorporates both "avoided 
costs," those costs completely averted by the violator's failure to comply with the 
applicable regulations; as well as "delayed costs," those costs that are deferred but 
eventually paid by the violator in order to achieve compliance. The economic benefit of 
noncompliance is calculated using EPA 's BEN Computer Model. which determines the 
net present value of the economic gain. In the present case, since none of Respondent's 
uses of MethQ were a permissible use, then any profits are an economic benefit---this 
amount can only be obtained from the Respondent. Absent Respondent's cooperation and 
provision of financial information EPA staff were unable to calculate the economic 
benefit of Respondent's violative acts. Notwithstanding this information, Complainant 
believes that the proposed penalties sought are sufficiently high as to create a deterrent 
effect. 

19. As set out above, the proposed FIFRA penalty of$49,100 against the Respondent was 
calculated appropriately and in accordance with the statutory factors identified in Section 
14(a)(4) of FIFRA, 7 U.S.C. § 136/(a)(4). 

20. I therefore believe good cause exists for granting the motion for default with respect to 
penalty for the FIFRA violations alleged in the Complaint. 

Dated: March 12, 2019 
New York, New York 

Respectfully submitted, 

~ J; (¾-4<,,-
AUDREYOORE 
Pesticides Team Leader 
U.S. Environmental Protection Agency 
Region 2 
Division of Enforcement & Compliance Assistance 
2890 Woodbridge Avenue, Building #205 
Edison, New Jersey 08837 
(732) 906-6809 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Region 2 

In the Matter of 

Edwin Andujar Bermudez dba 
Truly Nolen Pest Control De Caguas 

Respondent, 

Proceeding Under the Federal Insecticide, 
Fungicide, and Rodenticide Act, as 
amended, and the Clean Air Act, as amended : 

Honorable Helen Ferrara, 
Presiding Officer 

Docket No. FIFRA-02-2016-5302 

DECLARATION OF NATALIE TOPINKA 

I, Natalie Topinka, in accordance with 28 U.S.C. § 1746, state that the following is true and 
correct to the best of my knowledge, information and belief: 

1. I am an Environmental Scientist in the Air Enforcement and Compliance Assurance 
Branch. EPA Region 5, based in Chicago, Illinois. The EPA Region 5 office is designated 
as the Center of Excellence for enforcement of regulations implementing Title VI of the 
Clean Air Act ("CAA"), which pertains to the Protection of Stratospheric Ozone. 

2. I have been employed by EPA since 2007. I have been involved with Region S's CAA 
enforcement and compliance programs since the start of my employment. My duties 
include evaluating entities subject to CAA regulations for compliance with applicable 
provisions, determining proper corrective actions for entities found in violation of CAA 
requirements, calculating monetary penalties in accordance with EPA penalty policies 
and statutory requirements, and negotiating settlement agreements to resolve CAA 
violations. I have used the October 1991 CAA Stationary Source Civil Penalty Policy 
("CAA Penalty Policy") to calculate penalties in accordance with the CAA on numerous 
occasions. 

3. As an expert in CAA enforcement involving ozone-depleting substances, I was asked to 
assist Region 2 staff with the above-captioned matter. My work included assisting in 
identifying Respondents' violations of the CAA, calculating the appropriate penalties, 
and preparing the CAA Penalty Calculation Worksheet (Exhibit 6). 

4. The civil penalty calculation for the CAA violations alleged in the Complaint computes 
to a penalty of $105,560 (rounded down to the nearest tenth) to be assessed against 



Respondent Edwin Andujar Bermudez dba Truly Nolen Pest Control De Caguas ("Truly 
Nolen"). 

5. As set out more fully below, I believe the calculations to be appropriate and in 
accordance with the CAA, the CAA Penalty Policy, the Debt Collection Improvement 

... Act (DCIA) o:f 1996, the Civil Ivlone.t.azy P~nalty InflationAdjustmentR:ule, ~ codified 
at 40 C.F .R. Part 19, and the EPA December 6, 2013 Memorandum entitled 
"Amendments to the U.S. Environmental Protection Agency' s Civil Penalty Policies to 
Account for Inflation (Effective December 6, 2013)." · 

CAA Penalty Calculation 

6. Section 113( d) of the CAA authorizes EPA to issue a civil administrative penalty order 
against any person who has violated the CAA or its implementing regulations. 

7. The Complaint in the instant matter alleged violations by Respondent Truly Nolen of the 
reporting and recordk.eeping requirements for the use and purchase of methyl bromide 
promulgated pursuant to Section 604(d)(5) of the CAA, 42 U.S.C. § 767lc(d)(5), and set 
out at 40 C.F.R. Part 82, subpart A (Production and Consumption Controls for Ozone 
Depleting Substances). 

8. Specifically, we determined, and the Complaint alleged, that Truly Nolen failed to 
maintain, for every application, a document from the commodity owner, shipper or their 
agent setting forth their request of the use of methyl bromide and citing the regulatory 
requirement that justifies its use for quarantine/regulatory use in accordance with the 
definitions in 40 C.F.R. Part 82, subpart A, as required by 40 C.F.R. § 82.13(z)(l). 
Moreover, Truly Nolen failed to provide the distributor from whom it purchased the 
methyl bromide containing pesticides with a certification that the quantity it purchased 
would be used for quarantine fumigation only, as further required by 40 C.F.R. 
§ 82.13(z)(2). 

' 9. Section 113(e) of the CAA, 42 U.S.C. § 7413(e) states that EPA shall consider, as 
appropriate, the following factors whe:h setting penalty amounts: the seriousness of the 
violation, the duration of the violation, the size of business, the economic impact of the 
penalty on the business, and the violator's compliance history and good faith efforts to 
comply. 

10. The CAA Penalty Policy provides a method for EPA personnel to calculate penalties in a 
rational, equitable, and consistent manner that addresses all the statutory factors. 

11. In measuring the "seriousness of the violation" the CAA Penalty Policy directs EPA staff 
to consider: 1) the importance of compliance to the regulatory scheme; 2) the duration or 
length of time of the violation; and 3) the size of the violator. 

12. In this case, Truly Nolen's failure to create and maintain records or to submit reports to 
EPA as required by 40 C.F.R. Part 82 contravenes the essence of the regulatory scheme. 
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The failure to report and keep records is a serious violation because methyl bromide is an 
ozone depleting 5U:bstance and an extremely toxic pesticide. The purpose of the 
recordk:eeping and reporting requirements is to ensure that methyl bromide is used only 
as intended in order to minimize risk of harm to human health and the environment. Truly 
Nolen's failure to keep records and to provide a certification to the distributor, prior to 
the distributor's delivery of methyl bromide to Truly Nolen, that the methyl bromide 
would be used for Quarantine and Preslupment purposes only, increased the likelihood of 
methyl bromide misuse and its corresponding hann to hwnan health and the environment 
In such circumstances, the CAA Penalty Policy recommends a penalty of $15,000 for 
each failure to maintain a record or to submit a required report. See Exhibit 8, page 12. 
We therefore elected to begin our calculation with a base penalty, prior to adj_ustments, of 
$15,000 for each violation (reporting and recordkeeping). 

13. For Truly Nolen's violation of 40 C.F.R. § 82.13(z)(l), which required it to maintain a 
record from a commodity owner requesting the use of methyl bromide for a QPS 
purpose, we calculated the length of time of the violation by looking at Truly Nolen's 
records of pesticide applications. The violation period alleged in the Complaint reflects 
the total days between the first date of methyl bromide application through the last date 
of such an application. There were 532 days between the first date of application 
(9/13/2013) and the last date (2/26/2015). The CAA Penalty Policy suggests a Time of 
Violation Gravity Adjustment of $20,000 be added for violations which persist over a 
time period of 13 to 18 months, which we applied. See Exhibit 8, page 12. 

14. For Truly Nolen's violation of 40 C.F.R. § 82.13(z)(2), involving the failure to provide a 
distributor a certification that the methyl bromide purchased would be used only for QPS 
applications, we reviewed Truly Nolen's purchases. The violation period alleged in the 
Complaint reflects the total days between the date of Truly Nolen's first methyl bromide 
purchase through the date of the last purchase. There were 4 71 days between the first date 
of purchase (5/27/2013) and the last date (09/09/2014). The CAA Penalty Policy suggests 
a Time of Violation Gravity Adjustment of $20,000 be added for violations which persist 
over a time period of 13 to 18 months, which we applied. See Exhibit 8, page 12. 

15. For Truly Nolen, the size of violator is unknown. EPA has made many attempts since the 
initial meeting held in 2015 to the present date to obtain Truly Nolen' s financial 
information. Truly Nolen has ignored all such attempts. Based on a brief conversation 
with TrulyNolen's attorney in 2018, we believe the company has a net worth under 
$100,000. For a violator entity of that size, the CAA Penalty Policy suggests a Size of 
Violator adjustment of $2,000 be added. See Exhibit 8, page 14. 

16. The penalty against Truly Nolen incorporating the first three factors thus came to 
$72,000. Pursuant to the DCIA of 1996, and the implementing regulations set out at 40 
C.F.R. Part 19, EPA must further adjust penalties to account for inflation. ·In accordance 
with the table at 40 C.F.R. § 19.4, EPA used an inflation adjustment factor of 1.4163 for 
violations occurring before December 6, 2013, and an inflation factor of 1.4853 for those 
occurring after December 6, 2013. See Exhibit 12. Based on these adjustments, the 
preliminary penalty that we calculated against Truly Nolen for the CAA reporting and 
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recordkeeping violations alleged in the Complaint came to $105,560 (rounded down to 
the nearest tenth). 

17. We next considered the economic impact of the penalty on the business which is based 
on no financial information provided by Truly Nolen and no publicly available Annual 

. Filing~ submittaj by ,Truly N oleii t.c;> the D~~~t ()f ~~o __ :l.li90 R..e:gist:ry pf_ _.. . . 
Corporations and Entities. Therefore, no change to the penalty was made based on this 
limited information. 

18. The final two statutory factors that EPA considered were the violator's compliance 
history (an upward adjustment only) and good faith efforts to comply. There was no 
evidence of prior history of non-compliance. Therefore, no upward adjustment to the 
penalty was made. Prior to the issuance of the Complaint, Truly Nolen demonstrated no 
good-faith efforts to comply and has not bothered to respond to the Complaint or this 
proceeding in any way. Therefore, no adjustments have been made based on this factor. 

19. Finally, we attempted to assess whether Truly Nolen realized an economic benefit from 
its noncompliance. Economic benefit incorporates both "avoided costs," those costs 
completely averted by the violator's failure to comply with the applicable regulations, as 
well as "delayed costs," those costs that are deferred but eventually paid by the violator in 
order to achieve compliance. The economic benefit of noncompliance is calculated using 
EPA' s BEN Computer Model, which determines the net present value of the economic 
gain. The CM Penalty Policy provides discretion not to seek economic benefit where the 
benefit derived is less than $5,000. In this case, EPA determined that the economic 
benefit associated with the CAA reporting and record.keeping violations alleged against 
Truly Nolen was de minimis and exercised its discretion not to seek penalties for 
economic benefit. 

20. As set out above, the proposed CM penalty of $105,560 against Truly Nolen was 
calculated appropriately and in accordance with the statutory factors identified in Section 
l 13(e) of the CM 42 U.S.C. § 7413(e). 

21. I therefore believe good cause exists for granting the motion for default with respect to 
penalty for the CM violations alleged in the Complaint. 

Dated: March 12, 2019 
Chicago, Illinois Respectfully submitted, 

~~~72' Natalie~~~~ 
Environmental Scientist 
U.S. Environmental Protection Agency, Region 5 
Air Enforcement and Compliance Branch 
77 W. Jackson Boulevard 
Chicago, lliinois 60604 
(312) 886-3853 
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• U.S. Department of Justice 

Environment and Natural Resources Division 

DJ# 90-5-2-1-11513 - 2571469 

Bti'6t1lflW#ltd l!lfjtm:mwtt Sdon 
P.O. Box 7611 
W~ DC 2()(U4 
roHrLlftlllta@tuaoj.gov 

February 11, 2016 

Dore LaPosta, Director 
Division of Enforcement and Compliance Assurance 
United States Environmental Protection Agency 
290 Broadway 
New York. New York 10007-1866 

Teup/lotN (202) 5U4:Ul 
Facsimiu (2f}2) 616-2417 
Facsllllile (212) 514-()(}97 

Re: Edwin Anduj.ar d/b/a Truly Nolen Pest Control de Cagua, Bayam6n, P.R. 
Alternative Exterminating Comejen Corp., Bayam6n, P.R. 
Comejen Exterminating Corp., San Juan, P.R. 
Merced Exterminating Service Corp., Juncos, P.R. 
Tower Exterminating Corp., Bayam6n, P.R. 
Superior Angran family of companies, Guaynabo, P.R. 

Dear Ms. LaPosta: 

Under Section l 13(dXl) of the Clean Air Act, the Environmental Protection 
Agency has requested the Justice Department to determine that administrative action 
against the companies named above is appropriate although more than a year has passed 
since the first alleged date of violation. The proposed administrative action will involve 
violations of reporting and record-keeping violations in connection with a Class VI 
controlled ozone.depleting substance (namely, methyl bromide). 

On behalf of the Attorney General, I hereby detennine that this matter is 
appropriate for administrative action. EPA has not requested concurrence in, and I have 
not evaluated, settlement tenns for the contemplated action. 

cc: Phillip A. Brooks 

mailto:robert.lIUlho@.tsdoj.gov


MEMQRANDUM 

UNITED STATI!S ENVJAONME.NTAL PROTECTION AGENCY 
WASHINGTON. 0 C. 20480 

[EC -& 28D 
"IS.tf>T.-NT AOMNSTAAT~ 

FOR ~' ANO 
~ ASIUfWQ 

SUBJECT: Amendments to the U.S. Environmental Protection Agency's Civil Penalty Policies to 
Account for Inflation (Effi:lctive December~ 2013) 

FROM: Cynthia Giles 
Assistant Admi i 

TO: Refiional Admin.,,.,.:tn 
Deputy Regional r 

" II 

(!1i{)o 

The pwpose of this memorandwn is to amend the EPA's existing civil penalty policies to account for 
intlatioo. Specifically. with the exception of penalties assessed under expedited settlement agreement 
(ESA) programs, this memorandwn amends all exilting penalty policies to increase the initial gravity­
hued penalties by 4.87 percent for violations that occur after December 6, 2013, the effective date of the 
2013 Civil MQDetary Penalty Inflation Adjmtment Rule (2013 Penalty Inflation Rule or Rule). The 4.87 
percent represents the coet-of~llvin& adjustment, calculated pursuant to the formula prescribed in Section 
S(b) of the Debt Collection Improvement Act (DCIAi I which was applied in developing the 2013 Rule. 

This memorandum aJso provides guidance on pleading civil penalties for violations that occur before 
and after the effective date of the Rule, and when to apply the new maximum civil penalty amounts that 
may be sought in certain administrative enforoement actions brought under the Clean Water Act (CW A). 
Certain Alaakan Cruite Ship Opcratioaa Act (CACSOA), Safe Drinking War Act (SDWA). Clean Air 
Act (CM}. the Compn,hcmive Environmental Response, ~ and Llabfflty Act (CERCLA). 
and the f3mc:qalCy Plarmiag find Community Right-to-Know Act (EPCRA). 

L Baekarnad 

The DCIA requires each federal agency to issue regulatiom adjusting for inflation the statutory civil 
penaltie, that can be impoled under the laws administered by that agency. On November 6, 2013, the 
EPA promulgated the 2013 Penalty Inflation Rule pursuant to Section 4 of the DCIA; the Rule is 
dfecdve December 6. 2013. (A copy of the Rule, as published at 78 Fed. Rea. 66643-4! (Nov. 6, 2013). 
is attached.} Under the Rule, only 20 out of88 statutory penalty amounts are being increased for two 
reasons: (1) since 2008, when the last Penalty Inflation A(ljultment Ruic was promulptNJ, the rate of 
infladon bu been low, resulting in a cost-of-living 8'ljustment of only 4.87 percent for those penalties 

1 
Sa the Federal Civil Penalties fnflatio,i Ac:ljaltmeAt Act of J 990, 28 U.S.C. § 246 I note. u amended by the Debt 

Collection I~ Act of' 1996, 31 U.S.C. § 3701 note. 



that were last adjusted in 2008; and (2) when the DCIA'a umndatory rounding rules were applied to the 
intlatim, adjusted increment, the inflation adjusted amounts were, in most cases, insufficient to warrant 
an increase 1.U1der the 2013 Rule. All violations occurring after December 6. 2013, the effective date of 
the Rule, are subject to the new, inflation-adjusted, statutory_penalties.2 

Il, The DCIA 's Formula for Calculating Cost-of-Llvin1 Adjustments to Civil Penalties 

Pursuant to the DCIA. each federal agency is required to ismie regulations adjusting for inflation all 
statutory civil monetary penalties that can be imposed pursuant to such agency's statutes. The purpoie of 
these inflation adjustments is to maintain the deterrent effect of civil penalties, thereby promoting 
oompliancc with the law. Section 5 of the DCIA requires each agency to apply a specific formula and 
siatutorily prescribed rounding rules to determine whether and to what extent statutory civil penalties 
should be increased to account for any changes in the cost-of-living. Under the DCIA. the cost-of-livin& 
adjustment (COLA) is determined by calculatina the percentage increue, if any. by which the Consumer 
Price Index for all-urban consumers {CPI-U) for the month of June of the calendar year preceding the 
current adjustment exceeds the CPI-U for the month of June of the calendar year in which the amount of 
such civil monetary penalty was last set or adjusted Accordingly, the COLA applied under the 2013 
Rule equals the percentage by which the CPI-U for June 2012 (i.e., June of the year preceding 2013, the 
year the Rule wu publishcd1 exceeds the CPI-U for June of the year in which the amount of a specific 
penalty was last adjusted (I.e., 2008. 2004 or 1996. as the case may be). 

Ill. Ameadmntl to die EPA 's Civil Peulty Polk:iet 

By this memonmd~ the Office ofEnfutcement and Complian<,e Auurance (OBCA) is amending the 
F.P A's existing civil penalty policies to increase the initial gravity component of the penalty calculation 
by 4.87 percent for those violations subject to the new Rule, l.6., violations occurring after December 6, 
2013. As further discussed below, this memorandum does not increase penalty amounts that may be 
assessed under any of the EPA 's BSA programs. 

While not mquired specifically by the Act, we believe revising our civil penalty policies to account for 
inflation is consistent with the Coogressiooal intent in pasing the DCIA and is necessary to implement 
effectively the mandaled penalty increYc:11 set forth in 40 C.F.R. Part 19. In addition, this is consistent 
with the practice we have been impleme:nting since 1997, when we first amended the EPA's clvil 
penalty policies to reflect the COLA applied under the 1996 Civil Monetary Penalty Inflation 
Adjustment. Rule.3 Accordingly, each non-ESA civil penalty policy is now modified to apply the 
appropriate guidelines set forth below. These new guidelines apply to civil penalty policies, regardless 
of whether the policy is used for detenninin& a apecific amount to plead in a complaint or for 
detennining a bottom-line settlement amount. 

2 Section 6 oftbc DCIA provides lhat "(a]lly ~ under this Act .in a civil monel.Vy penalty shall apply onJy to violstions 
dtat occur (ffttt, the date the incnlese tam csftect.,. [F.mphasia added.] 
1 Sae Memorandum dated May 9, 1997, from Steven A. Herman. Aaaimnt Administrator for Enforoement and Compliaaoe 
Assurance (OBCA}. "Modit'ications to EPA Penalty Policies to Implement the Civil Monetary Penalty Inflation Adjuabnonl 
Ruic;'" Mernorasldum dated Seplffllber 21, 2004. from Thomas V. Skinner, Actin& Assistant Administrator of0£CA. 
"Modifications to EPA Penalty Policies to Implement the Civil Monetay Inflation Adjustment Rule" (2004 Memorandum); 
and Memorandum dated Docember 29, 2008, from Oranta Y. Nakayama. Assistant Administmor for OECA, "Amendments 
to EPA Civil Penalty Policies 10 Implement the 2008 Civil Monet.-y Penalty Inflation Rule (Effltctive January 12, 2009j 
(2008 Memorandum). 
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A complete list of all of the EPA' 1 non-ESA penalty policies is provided at the end of this 
memorandum. Subeequent to the issuance of this mernoraodum, the division directnn in the Office of 
Civil Enforcement and the Office of Sit£ Remediation Enforcement may iaue i,maed pcualty matrices 
wm )IIOll....,ulc penalty policies to reflect the tbtlowina pidelinu. as aummarized in the chart at 
pages S--6. 

A. If all of the violatiom in a particu1ar case occurred on or before the effective date of the 2013 Rule. 
penalty policy calculations should be consistent with the 2008 Memoradum. 

8. For those judicial and adminimative cases in which some or all of the violatiolll occurred after the 
effective date of the 2013 Rule, the penalty policy calculations are modified by following these three 
lt4p8: 

1. Pmfonn the economic benefit adculation for the entire period of the violation. Do not 
apply any mitigation fOI' ability to pay or litigation considerations at this point. 

2. Apply the gravity component of tbe penalty policy in the llandard way fur all violations 
according to the proviaiom of IUbpanaraph 3 below. Do not apply any mitigation or adju.stment 
factors at this point. 

3.(a) For t/teu e,naltv polkiq tllat were i.uwd prior to January Jl, 1997: Calculate the 
gravity component according to the penalty policy. For violations that occurred after Jamiary 30, 
1997 throuah March 15, 2004, multiply the gravity component by 1.1, rcftectina the 10% first­
time IUijulb.t.eut. For violations that oecum.d after March 15, 2004 tbrou&h January 12, 2009, 
mnltiply the sravity compoacm by 1.219s, retJectina both the 1 Oo/e finrt-time acljuatmcmt and the 
17.23% COLA [1.10 x 1.1723 • 1.2895]. FOl'violations that OCCW' after Jauary 12, 2009 
dwuab December 6., 2013. multiply the (P'IIVity compooent by 1.4163, rcf1ecting the 10% first­
time ~t, the 17.23% and the 9.83% COLAs [1.10 x 1.1723 x 1.0983 s 1Al63]. For 
violations that occur after December 6, 2013. multiply the pvity component by 1.4853, 
reflecting tbe I 0% first-time aqjustment, the 17.23%, the 9.83% and the 4.87% COL.As [1.10 x 
1.1723 X 1.0983 X J.0487- 1.ffiJ]. 

~.for~ tltaJ llltder ,,_ appllcabl, penally pol~ ,_ Initial 8,1YMl1-""-d pdnalty 16 
11.(Jl)(J for each day o/woltdlon. 1/tlw ~ occwrrwlfor a total of 10 • dllrlllg 11,e 
pmod q/tw' JaMMlry JO, 1997 throwgl, March JJ, 2(J(H, IM ra,ily ~ /Jfflillty for 
tl,on violations wOlllJl be calculated al jol'low&: JO "1),w X. $1,000 • JJ 0, 000 X J. J • $1 J,000. If 
tlM violatiOM tJCCVr1Wi for JO days dwllfll the pgiod q/ler March 15, 2004 through JattMary I 2. 
10()9, tlw gravity i.1r/ltll#on-ll"81Mi ~ltlllt¥ /IN tltoa, Ylolatiolv wmdd be cakulated as follows: 
JO da)II x 11.(J(J() - 110,000 x I.2895 - Sll,895. lf 10 da}t, oftlt, wolatlo,u occwr,d q/t,r 
.I01f1lltrJI J :l, 2009 tlrotch Dlc.mlHr 6. 2013, dw gravity iltflatlo,t-a,lu.wd JlfflDlly for tl,ose 
vitJloli()IV wovkl 1M oalcw,tMI o,foBowg: 10 ""1p z SJ,()(}() - SJO,O<JOx 1.4163- $J,,J63. lj' JO 
aa,,.:, q/lM violation, occwnd aft«,- Decacl,er 6, 20/ 3. tlte gnnlty ~wted /Jllllfllly for 
time viDlatlons would.be Clllcvlatsd Q3.{o&lwa: JO day.r z $1,000 • $10,000 x 1.4853 • 
JU,8SJ, 
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(b) For dl9u e,,rtdfE polkla tl,t11 were gs11fll or Mtiffll flfler JIUffffUY JfJ. 1997, tirqff(I 
Marci, 1 S, 2()1U: Calculate the gravity component according to the pena'lty policy. For violations 
that occUtTed after January 30, I CJ97 through March IS~ 2004, use the gravity component set 
forth In the penalty policy, as the 10% first-time adjustment is reflected in those policies.. For 
violations that occurred after March ls. 2004 through January 12, 2009. multiply the gravity 
component by 1.1723, reflecting the 17 23% COLA For violations occurrin& after January 12, 
2009 through December 6. 2013, multiply the aravity component by 1 .287S. rcflcctiog both the 
17.23% and the 9.83% COLAs [1.1723 x 1.0983 • J.2875]. For violations that occur after 
December 6, 2013, multiply the gravity component by 1.3502, reflecting the 17 .23% COLA, the 
9.83% Md the -4.87% COLAs [l .1723 x 1.0983 x 1.0487 • 1.3502]. 

A.mane, for aa,np/4, that under the appllcabk penalty policy. the Initial gravity-bastnl penalty u 
SJ .000 for each day of vtolalion. If rite violations occurred for JO days during tlffl pmod qp.r 
March J 5. 2004 thrm,glt .lamlary 11, 2009, the gravity ifJf/ation-adjusted pe.111Jlty for those 
viola1ionswould 6- calculotedasfolluws: IO days x $1,000 • SIO,OOOx 1.1723 • $1J,723. If JO 
days of tM violaJioM occurr,d ~ Jfl'llllKN'Y 12, 2009 through LJ.cember 6, 20 I J, the gravity 
b'ffla1ion-adjll.dffl penalty jar thon violations would be calculated as folk,w1: IO fMlYI x $1,000 
= $10,000x 1.2875 • $11,815. q 10 clap oft.he violations ocC1tf"nd t,ffltr DecalMr 6, 20/J, IM 
gravity l1f/latlon-adjwt#lp«nollyfo, thos~ violations would be calculated asfolluws: JO day! x 
$1,000 = $10,000x 1.3$02 = JJJ,502. 

(c) For thoae e,ntd:tt potldg "'" we~ i.tsgd or l'ffisetl a(ttr Mach I 5, 20<U, tl,,011gl, 
Jy11t1rv 12.1fl0!: Calculate the pvity component according to the penalty policy. For 
violations dat occumd after March lS, 2004 through January 12, 2009, use the gravity 
component set forth in the pmalty policy. as the I 0% first-time adjustment and 17.23% COLA 
arc reflected in those policla. For violations occurring after January 12, 2009 through December 
6, 20131 multiply the gravity component by l.0983, retlecting the 9.83% COLA. For violations 
occurring after December 6. 2013, multiply the gravity component by 1.151 I, reflecting both the 
9.83% and the 4.87% COLAs [1.0913 x 1.0487 • 1.1 S 18]. 

Auwn~. for example, that U1ld8r the applicable penalty policy. the initial gravtty-baHd penalty i3 
$1,000for each day of violation. If JO fMlYB oftJN violations occurred aftu JamKII")' 12, 2009 
throttgl, ~ 6, 201 J, tM gnr,ity ~«I pmalty for those violaliom wollid be 
calculat,d asfo/lf.Wtl«.• JD days r 11,000 ""$/0,0<JO x 1.0983 -= S/0,983. If JO days a/the 
walations ocC1R7"Mi afttt1' Dee11mber 6, 201 J, the gnr,ity l~1lffllll penalty fort~ 
violations wollld be calculatsd asjollows: 10 dayy x JJ,000- $10,()()()x /. 1518 -- $11,518. 

(d) For tl,ose e,n•ltr uolicia tlult wgc iss11d or revised ,0,r Jqn,uuy 12, 1009, t1,,,.,,,,,1, 
Dec,mbg 6. 101.J: Calcu.latti the gravity component according to the penalty policy. For 
violationa that occmred after Imiuary 12, 2009 through December 6, 2013, use the gravity 
component set forth in the penalty policy, as the 9.83% COLA is reflected in these policios. For 
violations occurring after Docembcr 6, 2013, multiply the lfllVity component by 1.04&7., 
reflecting the 4.8'19/2 COLA. Assume. for example. that under the applicable penalty policy, the 
initial gravity-hued penalty is $1,000 for each day of violation. If 10 days of the violations 
occurred after December 6, 2013, the gravity inflation-adjusted penalty for those violations 
would be calculated as follows: 10 days x Sl,000 = $10,000 x 1.0487 == $10,487. 
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Cllart Refteetlll1 Inflation AdjuatlDIDt Multtplien 

-· 

Jaauary 31, 1997 through 
March 15 20J4 
March 16, 2004 tllro-.p 
Junry 12, 1009 

Juury 13, 2009 through 
Decetaw G, 2013 

After December 6, 2013 

Janaary 31, 1997 through 
Mardi 15, 20l4 

March 16, 2004 through 
Janua I 2819 
Janaary 13~ 20l9 throap 
Deeeaber 6, 2013 

After December 6, 1013 

1.1 

1.2895 

1.4163 

1.4853 

. . ..... . . . , ~· .. 
C -; ,,. . -

I .- . 

I: - . 
This value reflects the 10% first-time adjustment 
i.e., I.I . 

This value is adjusted by the COLA of 17.23% 
applied in the 2004 Memorandum (Le., 1.1 x 
1.1723 • 1.2895 . 
This value is adjusted by the COLA of9.83% 
applied in the 200S Memorandum (t&, 1. I x 
1.1723 X 1.0983 - 1.4163 . 
This value is adjusted by the COLA of 4.87% 
applied in this 2013 Memorandum (Le., 1.1 x. 
1.1723 X 1.0983 X 1.0487 • l.4853 . 

~~~ 

Noae-use 
Ffflty 
compnent bt 

aJ . Ii 
1.1723 

1.2875 

1.3502 

5 

There is no multiplier here because the 10% first­
time adjustment ii aheady reflec1ed in the 
penalties. 

This value reflects the COLA of 17.23% applied in 
the 2004 Memorandum, or 1.1723. 
This value is adjusted by the COLA of 9.83% 
applied in the 2008 Memorandwn (L•., I. I 723 x 
1.0983 • 1.2875 . 
This value is adjusted by the COLA of 4.87% 
applied in tbis2013 Memorandum(i.e., l.1723 x 
1.0983 X 1.0487 • 1.3502. 



Date(s) of violation 

March 16, 2004 through 
Janu.ary 12, 2009 

January 13, 2009 through 
December 6 2013 
After December 6, 2013 

Date(s) of vW.tiN 

January13,2009thro•p 
December 6, 1013 

After December 6, 1013 

Noae-•se 
gravity 
ce•ponent la 

ti 

1.1S18 

None•ue 
gravity 
eempoaentin 

W\t•""- - --,..---- -• -- -· -,T. ~ '_J 
L.,_'~_.,___ ,_~-.At.- .,.. ..., .1 • .1. .. ..,~ ._"" ... - - .. .Ill.. L ,,,_+: 
Date of'Pmalty Pelk!y Revlllcia lallillell 
or htaanee "11 r_ •eat 

M " 
Iuued Prior to January 31, 1.4853 
1997 

Juuary 31, 1997 through 
Mareh 15, 2004 

March 16, 2004 tkrouch 
JaJaaary 12, 2009 

Juury13,2009througb 
December 6, 2013 

1.3502 

1.1518 

1.0487 

6 

There is no multiplier here because the 10% first­
time adju.,tnlellt and 17 .23% COLA is already 
reflected in the penalties. 

This value reflects the COLA of9.83% applied in 
the 2008 Memorandum, or 1.0983. 
This value is adjusted by the COLA of 4.87% 
applied in the 2013 Memorandum (L .. , 1.0983 x 
1.0487 = 1.1518 . 

Calaladili 'Espluatioa 

There is no multiplier here because the COLA of 
9.83% applied in the 2008 Memorandum is 
already reflected in the penalties. 

This value reflects the COLA of 4.87% applied in 
this 2013 Memorandum. 

This value is adjusted by the COLA of 4.87% 
applied in this 2013 Memorandum (Le., 1.1 x. 
L 1 'n3 x 1.0983 x 1.0487 = 1.4853 . 
This value is adjusted by the COLA of 4.87% 
applied in this 2013 Memorandum (le., 1.1723 x 
J .0983 X 1.0487 = 1.3502 . 
This value is adjusted by the COLA of 4.87% 
applied in this 2013 Memorandum (1., . ., 1.0983 x 
1.0487 • 1.1518. 
This value reflects the COLA of 4.87% applied in 
this 2013 Memorandum. 



IV. Peulty Pleadiq 

If all of the violations in a particular case occurred on or before the effective date of the 2013 Rule, the 
pleading practices set forth in the 2008 Memorandum should be applied. If some of the violatiom in a 
particular cue occurred after the effective date of the 2013 Rule. then any penalty amount soupt should 
reflect the newly adjusted civil penalty amounts for thoae violations. 

For ex.ample, if a person tampered with a public water system on November 7, 2013. the maximum 
statutory penalty under SDW A Section l 432(c) would be $1, l 00,000. The prayer for relief ooder such 
facts would be written as follows: 

Purn,ant to Sectio11 U32(c) of the Safa Drinking Water Act, 42 U.S.C. § JOOi-J(c), and 40 C.F.R. 
Part 19, tustss civil pe11Dlties again.Jt {Rallte of lJ,fu,da,,u] o/lfDI more than SJ,100.000/or 
lamp8ring with the pllblk walf!r wpply on Novtllfber 7, 20/ 3. 

If violations occur after the effective date of the 2013 Rule (i•., after December 6, 2013). then any 
penalty amount pled should use the newly adjusted maximum amotUlt, if any. For aample, if an act of 
tampering occurs on December 7. 2013, the prayer for relief in a civil judicial complaint alleging a 
violation of Section 1432(c) of the SDWA would be written as follows: 

Plll"SWlld to Section l432(c) ofthll Safe Drinking Wat,r Act, 42 U.S.C. § 3001-l(c), and 40 C.F.R. 
Ptll'I 19, auus civil p,na/Jiu agabvt ['/fDlftt qf Defendant) of not more than 11,150,000.for 
tamperiltg with the p,d,lic wat~r supply 011 December 7, 2013. 

V. Admillutradve Pmalty Caps for tile CW A, CACSO~ SDWA, CAA, CERCLA and 
EPCRA 

The 2013 Rule increucs the statutory penalty amounts that may be souaht for individual violations in 
adminilttative enforcement actions, as 'fYCJl as the t.otal amounts that may be souaht in a single 
adminilltffltive enforcement action under the CWA, the CACSOA. the SDW A, the CAA, the CERCLA 
and the EPCRA (commonly called~ capsj.4 For example, prior to the 2013 Rule, the EPA was 
authorized under CAA Section 205( c)( 1) to assess administrative penalties not to exceed $295,000 for 
tampering with a vehicle or engine. After the effective date of rhe 2013 Rule, the EPA may assess an 
administrative penalty not to exceed $320,000 under CAA Section 20S(c)(l). Note that the acljUSled 
penalty caps apply if an action is filed or a complaint is amended after December 6, 2013, even if some 
or all of the violations occum,d on or before December 6. 2013. 

• E.,-, dte "81U101")' maximum amount ef lldnlbultrative penalties that can be usesaed under SOWA Section 1423(cXl }, 
42 U.S.C. § 3ooti~2(cXI), wm increale thJm $177,500 to SUJ7,SOO; tbe Matueory nximum amount ofadrnlniltnldvc ponakics 

that can be llfflled under SOWA Section l423(c)(2),42 U.S.C. § 300b-2(cX2), will increue fi'om Sl77.S0010 Sll7.S00; the 
ll9IIIIIDfy mlldnn,m amount of'lldministfltive ptAlltiel that can be INOIICd onder CAA Section l l3(d)(I), 42 U.S.C. 
§ 74l3(dX1). will lncreue from S29S,OOO t.o $32().000; &ha ltalUlory maximum amount of'admitris1rativo patalties lhat can be 
111c1111ed under CAA Soctio'1 205(cXI), 42 U.S.C. f 7524(cXl). will increue ft-am $295,000 to $320,000. 



VI. Expedited Settlemeata 

Expedited settlements offer 4,a} time,. enforcement in situations where violations are corrected and a 
penalty is obtained in a short amount oftime, generally within 30-45 days of the issuance of an 
expedited settlement offer. Expedited settlements serve to achieve compliaoce while reducing 
transaction costs for both the EPA and the violator, as long as the violator comes into compliance 
promptly and pays the expedited penalty amount. Rather than apply the inflation factors across the board 
to expedited penalty amo1D1ts at this time, national program managers within OECA should n:view 
expedited penalty amounts periodically t.o detennine whether they need to be adjusted to reflect 
inflation. 

vn. Challenges in tile Co•ne of Enforcement Proceediagt 

If a respondent/defendant challenges the validity of any statutory maximum penalty amount, as adjusted 
in 40 C.F.R. Part 19, ploue nodfy the Special Litigation and Projects Division of the challenge, so that 
OECA. the Region and the U.S. Department of Justice, as appsopriate, can coordinate our response 
before it is tiled. 

VIII. Further lnfonnation 

Any questions conceming the 2013 Rule and its implementation can be directed to Caroline Hennann of 
OCE's Special Litigation and Projects Division at (202) 564-2876 or by email at hermann.carolinc@epa.gov. 
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YB •t l1Wler Ciyil fwlY PnM+e Mfdllod r Afr "rn red•■ 
· Get,oJ 

• Policy on Civil Penalties and A Framework for Statute-Specifl Approaches to Penalty As9eslments 
(2/16184) 

• Ouidan0e oo Use of Penalty Policies in Administrative Litigation (12/15/95) 

• Clean Air Act Stationary Source Civil Penalty Policy (10/25/91) 
• C1ari&atiom to the October 2S, 199 l Clean Air Act Stationary Source Civil Penalty Policy 

(1/17/92) 
• Combined Enforcement Policy for Clean Air Act Sections 112(r)(l). 112(r)(7), and 40 C.F.R. Part 

68 (6120/12) 
• National Petroleum Refinery lmtiative Implwztatioo: Application of Clean Air Action Stationary 

Source Pmalty Policy for Violations of Benzene Waste Operations NESHAP Requirements 
(11/0II07) 

• Appmdq 1- Pcmit RequiNmmts for the Co8ltruetion or Modification of ~or Stationary Sour0es 
of Air Pollul:imt (Reviaed YlS/17} 

• Cltrificatioa of the Ute of Appendix I of the Clean Air Act Stationary Source Civil Penalty Policy 
(7123/95) 

• Am>mdix U - Vinyl Chloride Civil Penalty Policy (Reviled 2/8/85) 
• AJPmdix ill -Asbcatos Demolition and Renovation Civil Penalty Policy (Revised 5/5/92) 
• AlmswU1 JY - Volatile Orpnic Compounds Where Refurmulation of Low Solvent Teclmology is 

the Applicable Method of Coq,litmce (lleviled 3/25/17) 
• ,\Qp;gtiJ V - Air Civil Pmal1;y Worksheet (3125/87) 
• A&mcetiJ Y1 - Volatile Hazardous Air Pollutant Pmalty Policy (Revised 9/12) 
• ArelfiJ Yil - Reaideotial Wood Heaters (S/18/99) 
• A&m!Dtix VIlI - Mmufacture or Import of Controlled Substances in Amounts &cttA:Hng . 

Allowances Properly Held Under 40 C.F .R.. Part 82: Protection of StralOlpberic Omuie {11/2/90) 
• Amnvti:zr IX - Penalty Policy Applicable to Persons Who Pedbtm Service for Comidcration on a 

Motor V chicle Air Conditioner Involving the Rtftigenmt or Who Sell Small Containers of 
Rofti,lerant in Violation of 40 C.P .R. Part 82 ('1 /19/93) 

• Aantix X • Clean Air Act Civil Peoalty Policy for VioJati.ons of 40 C.F.R. Part 82, Subpart F: 
Mli•••:ie. Serrice. Repair, and Disposal of Appli,mcu f'.cmt.aining Refriacnnt (611/94) 

!9 Ammtix XI - Clean Air k:t Civil Pmahy Policy for Violations of 40 C.F.R. Part 82, Subpart C: 
Ban on Nonewntial Products QmtaJnina Class I Substaoces and Ban on NODeB1C11tial Products 
~ or M1mufactu.:red with Class II Substances (Not Dated) 
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C1eaa Air Act· Mobile Sfll'PI 

• Volatility Civil Penalty Policy (12/1/89) 
• Interim Diesel Civil Penalty Policy (218194) 
• Clean Air Act Mobile Soutt.e Penalty Policy: Vehicle and Engine Emissions Certification 

Requirements {1/16/09} 

Clep Water Act 

• Interim Clean Water Act Settlement Penalty Policy {3/1/95) 
• Clean Water Act Section 404 Settlement Penalty Policy (12121/01) 
• Civil Penalty Policy for Section 311 (b X3) and Section 311 G) of the Clean Water Act (811198) 
• Supplemental Guidance to the Interim Clean Water Act Settlement Penalty Policy (March I, 1995) 

for Violations of the Comtruction Storm Water Roquircments (2/S/08) 

• Interim Policy on Settlement ofCERCLA Section 106(b)(l) and Section 107(cX3)- Punitive 
D8IJl8.8C CJaiDll fur NonoootpH,mce with Administrative Onfan (W30/97) 

• Enforcement Response Policy for Sections 304,311, and 312 oftbe Emergency Plmming and 
Community R.ipt-to-Know Act and Section 103 of the CcmprebeOllive Environmental Reapome, 
Compensation, and Liability Act (9/30/99) 

• &forccment Responae Policy for Sections 304, 311, and 312 of the Eincrpacy Planning and 
Community Right-to-Know Act and Section 103 of the Comprehensive F.nviromnental Respo:nae. 
~ and Liability Act (9/30/99) 

• :Enforcement Response Policy fur Section 313 of the Emergency PlanmQg and Community Rfaht-10-
Know Act {1986) and Sectioo 6607 of the Pollution Prevention Act(l990) (Amendc,d)(4/12101) 

• FIFRA Enforcement Response Policy (12/09) 
• Enforcement R.c:spome Policy for FIFRA Section 7(c) (Sil 0) 
• Enforcement R.c:spome Policy for the Federal lmecticide, Pungicide and Rodenticide Act: Good 

Laboratory Practice (OLP) Regulations (9/30/91) 
• FIFRA Worker Prolcction Standard Penalty Policy - Enforcement Interim Final (9{97) 
• Enforcement Response Policy for the FIFRA Pesticide ConrainedContaimne.nt Ragu)atiom 

(Appendix H)(3/12) 
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Bwlae <;wemtio• yd R.pv,a Act, Sldptitle C 

• RCRA Civil Penalty Policy (6123/03) 
• Guidance on the U• of Section 7003 of RCRA {l 0/<YT) 

ICM: Spbtitk J- UST 

• U.S. EPA Penalty Guidance fol' Violations of UST Regulations, OSWER Directive 9610. 12 
(November 14, 1990) 

• Guidauce of Federal Field Citation Bnfcrcemcat, OSWER Directive 9610.16 (October 6, 1993) 

Sat: PriPWPr Wll@r Act- UIC 

• Ioterim Fiml UIC Program Judicial and Administrative Order Settlement Penalty Policy -
Und&qround Iajection Control Ouidancc No. 79 (9/27/93) 

Sp PdeWec Wam Act - PWS 

• New Public Water System Supervi.siOQ Program Settlement Penalty Policy (S/25194) 

Illk ,.,,._ Coatrol Ast 

• Guidelines for the Assesament of Civil Penalties Under Section 16 of TSCA (7 n /80) (Published in 
Federal hgi&tv on 9/10/80. Note that the first PCB pentllty policy was published along with it, but 
the PCB policy is now obiolde.) 

• Eo1orrmicnt Rapome Policy for Reporting and Recordkeepmg Rules and Requirements for TSCA 
Sections 8, 12, and 13 (3/31/1999) 

• PCB Penalty Policy (419/90) 
• TSCA Section S F.nforcement Reaponse Policy (6/8/89), amended (7/1/93) 
• TSCA Oood Laboratory Practices Regulations Enforcement Rapome Policy ( 419/85) 
• ~ Rapome Policy for Test Rules Under Section 4 of the Toxic Substances Control Act 

(SlZB/19'6) 
• lmaim Final Enforcement Rcspoate Policy fur the Asbestos Huard~ Response Act 

(l/31/89) . 
• En1brcement Respomc Policy for AsbeBtos Abatement Projects; Worker Protection Rule (] 1/14/89) 
• Section 1018 - Disdosme Rule Enbcement Respome and Penalty Policy, Decetnber 2007 
• ComoHdated Bnforeement Raponse and Penalty Policy ror the Pre-Renovation Education Rule; 

R8aovltion, lutpait' and Paintina Rule; and Lead-Based Paint Acdvitiea Rule. Interim Final Policy, 
AIJIUll2010 
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Attachment (2013 Penalty Inflation Rule) 

cc: (wlauachment) 
Steven Chester, OECA 
Lawrence Starfield, OECA 
Regional Counsel, Regions I - X 
Director, Office of Environmental Stewardship. Region I 
Director, Division of Enforcement and Compliance Assurance, Region Il 
Director, Office of Enfon:ement. Compliance. and Environmental Justice. Region Ill 
Director, Office of EnfoC'cement and C,ompliance Assunmc~ Region V 
Director, Compliance Assurance and Enforcement Divisioo, Region Vl 
Director, Office of Enforcement, Compliance and Environmental J~ Reaion Vlll 
Director, Enforcemeat Division. Region IX 
Director, Office of Civil Ripts, Enforcemcot and Environmental Justice, Region X 
Regional Media Division Directors 
Regional Enforcement Coordi~ Regions I - X 
OECA 
W. Bettjamin Fi.sherow, Chief. EES, DOJ 
Deputy and Astittant Chiefs, EES, OOJ 
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ENYIFICNIBNTAL PROTECTION 
AMNCY 

40 CPR Part 18 

~ 

RIN IOIO-AMI 

CIVIi •--v Penllfty lnftlldon 
~ 'Rule 

MIIMCY: lllviranmental Prot8c:tiOll 
Apacy (IPA). 
ACTION: Plml nu& 

SUMMARY: With lhil action, KP A la 
promulaattng a ftaal rule that lllla'lda 
the Civil Monetary Penalty -..&n 
Adjuatment Rule, 1hla action It 
mandated by the Debt Collectioo 
lmpnnrament Act rA. 1199 (DaA) to 
adjust f01' tnfl&tion l'.3'ta1n stMatary civil 
monetary penaltin that may t.-••d 
for violation■ of BP A-admlni■tered 
1tatui. aad their implementing 
nplmiou. The Apm;y ii reqwrad to 
revmr the clvll monetary penaltiea 
under the statutN It admlni,tm at 1eut 
once f1ffrY four yem and to adjust such 
penaltiae • neceuary tbr lnftaUon 
aa::ording to a rormula prucrtbed by lbe 
DCIA. The reguletloaa contain a list of 
all ctvil monetary penalty authorities 
under BPA-echuinilltKed 11atute1 and 
the applicable ttatutory amountl. u 
adf uated for lnflaUan, sinoe 1988. 
IMT&: Thia l'llla ii eftic:ti:ft O..Oba 6. 
2013. 
flOft PUR'llmt lNFONIAJION CONTACT: 
CaroUaa Hernuma. Special 1Jt:lptlan 
and Projaclt Dtrisian (2241A}, Office of 
Civil Enfon:ament, Offlca of 
Enforcement nd Compliance 
Aalnm.ce, U.S. &mnmtw1tal 
Protect1oa Apt,,,r:y, tlOO Pan.lllylvania 
AffDUe NW., Wuhlqton, DC 204.8D, 
(%02) !HK-a878. 
SUPPUIIMTMV INFCIRIIA'IION: 

L llackgreund 
Pmruant to secUon 4 of the Federal 

CiYil PendUN Inflation AdJuttmenl Act 
of 18811. u u.s.c. 1401 ooi.. u 
ammded. by the. - I OOA, 31 U.S.C. 3701 
note. elCb federal ap19 la ~d lo 
iuue n,gulllliom adJulfq for WJ.tiOD 
the statutory clvll monetary pe,ulties 1 

("civil penaltiea" or "poaltles") that 
can be lmp<Jted under the laws 
administerod by that agency. The 
purpoee oftbeae adjuatmtmts Is ID 

•s.aaa.i a oftlia PadanlChilPNaltlal mn.tlaa 
A~I Ila. of lllO, 21 u.a.c. N«lt llllla, • 
IIIIIIIIUlad by the !]QA, at u.s.c. 11101 na1i1. dlllml 
Kclvfl--..,. pealty" ID- "my ~y .... 
arotherNaedoa lllllt ~lilba.,.ut,:: 
~~u . 11)',.__law,ar(lll 
1- •·--:;i-- p,,,old8d farl'IJ ..... 1 
law .•• ' 

http://WWW.sa/rl!:yequlpment.org.ln


maintain the dllta1111Dt sfhlt of fflil 
penalu. and ID further lM oolicY pie 
af tlte underlying statuhll. TIie, JJaA 
raqumw adjustment.a to be made at leut 
ODO& ev«y tour JN1'S ro&wina t1ile 
Initial ad.ju.ftmeaL EPA'1 in1tla1 
a.djustmellt to eacll ltatulol'J civil 
penalty 8.IDOl1Dt WU inmlitbed hl the 
Federal ll.agtilllr on Oecember 31. UJ.Q& 
(61 PR 69380), and became effectmt on 
January 30, 1997 ("the 1996 Rule'1. 
EPA 's ll9W.!ld adjuatmant to civil 
penalty amounts WU publubed in the 
Federal Regiller on February 13, I004 
(69 FR 7121}, md became at'lactbe on 
March 11. 2004 ("'the 2004 Ibue"}. 
BPA'• third adjuatment to civil pmalty 
amount& WU publlshad In the~ 
ltagistm- OD December 11, 2009 (73 PR 
75340). u comacted in the Pedenl 
...... OD )imuary 7, 2009 (74 FR 836}, 
mc1 became eflac:tiw on Jan.-y 12. 
2009 ("'1ha 2.008 Rule"). 

Wb8l'9 rui108A8tY WJder the DCIA, thia 
rule, specifically Table 1 in 4-D CFll 19.4, 
adjuats for inOaUan the maximum and, 
in some cues, the minimum amount of 
lha llklbliu'y clvil penalty that may be 
imposed b- violations ofRPA• 
administered atatutee and their 
impl91JJ81lting nsulaUons. Table 1 of 40 
CFR. 19.4 identiffes the applicable EPA­
administered statutes and aeta out tu 
inflation-adjusted civil penalty aaovnta 
that may be impoeed pmswmt lO eadl 
statutory provi1ion after the effective 
dates o{ the 1991, 2004 and 2008 rul88, 
Where l'l!IQUinld under the DCIA 
fonnula. dab rwe ameods tt. ~ 
penalty amounts in Table 1 al 40 C2'R 
Ul.4. ftlr tboee violationt t1mt oocar 8lftac 
the effective date ofthls rule. 

The formula pnacribed by the DClA 
for dete:rmining the infltdion 
adjustment, if any, to statutory civil 
penalU.. consi&ts of the following fom.. 
step proc1IIIC 

1 . .IJe19rmla tha 0,,,,.-af~ 
AdP,,ffl1Hltlt (cr:JtAJ. The tot.Alt 
detemtmed by mk:ulating Um 
peramtaee i.ncreue, if any, by which. 
the Coa&tma Prioe fndatS b-.u-.ban 
COJDUDMll'll lCPt-Ul far the Dlt1Btk al 
June of the mllmdU' J8IU' ~ the 
adfustmeat 8illXll!ltKls the c.Jal-U for the 
month of June of 11M aurmdal' JICll8.t' in 
which the amount of aooh civil 
mooetary pimeltywu last aet 01' 
adj~.• AcoordinalY, the COLA 

applted under this rule eqnala tll8 
pen:eatage by which the CPI-U for }tmG 
2012 (i.e., June of the )'11111' Precedins 
this year), exceec:18 the CPI-U for June of. 
the Jl1ll,I' in which the amount of a 
,peciflc penalty was last adjusted (Le.. 
2008, 2004 or 1996. as the case may b&}. 
CiY911 that the lMt iallatlon adjustment 
waa published on December 11. 2008, 
Ute COLA for most civil penaltfA!III aet 
forth in tbia rule wu aili:nllat.ed by 
determininR the petC8Jlhp by which 
the CPl-t.J Ix June 2012 (129.478) 
&lC0lled8 th&CPI-U h June 2008 
(218.815), r81tdtin:R in a COLA of 4.87 
pergeat. Far tbola 1ew civil penally 
amountfl that ware laal adj!..ltlMld uader 
the 2CXK Rule, the CDLA equal, I0.9'1 
percaat. calculated by detmmining the 
parcenfaF by whk:h the CPI-U for Juu 
2012 (229.4'8) exceeds the CPI-U lit 
June 20M (189.7), In the cae oftbe 
maxhrrum chit penalty dtat oat be 
hnpoeed under ,action 3U(b}(7){A) of 
theCleen W..Act. 33 U.S.C. 
1321(bK1}(A}. whlcb la the eo&e ctril 
pem.lty last adj\Ultod UDdw the 1996 
Rule, the COLA is 46.45 J:Hll'08l1l, 
determined by ca1culatiog the 
pscemap by which the CPI-U b' JUM 
ZOU (D0.478) 8XCll8ds the CPt..:U b 
June 1198 {166.7). 

2. Calr.vJatB tht, Baw lnjlatlen 
lncnase. Once t1ae COLA is dlllBmltiDed.. 
the second step is to multiply the COLA 
by the curreat ciYll peoalty amount to 
detBrmine the raw inflation incraue. 

a. Apply tbe DCIA's Rounding Rultl to 
tbB Haw 1nfSa.tlon Increiaare. Tm third 
etep is to round tb.ls raw inflation 
iilCl'ellN IICXlllrdi1J8 to nctioo !l(a) of the 
Fedaral Civil Penalties Inflation 
Adjmtm1!i1111 Act of 1990, 28 U.8.C. 2461 
note, u amalded by the DCIA, •31 
U.S.C. 3701 oottt. The DCIA's rounding 
rul.al reqube tbllt aay itKll'INlll8 be 
rounded to the ll8lll'll8I: multiple afi s10 
in the CMe of peoel:ties less than or 
aqual to 1100; 1100 ia the caeeof 
peoaltiee grB11111r than $100 btat --­

to S1 ,000; $1,000 in the eue of 
areetef than $1,000 but leea 

equal to $10,000; $5,000 in th• 
cue of pena)Ues greeter than $10,000 
but leas than or equal lo 5100.000: 
$10,000 in the cese of penalties graida' 
th11n 1100.000 but less than or equal to 
5200.000: and $36,tlOO hl tbe mae of 
penaltlell greater tbaa U00,000. {SM 
seotlon S(a) of'the Federal Civil 
PenalUn Inftatloo Adjuatmeat Am of 

any) for acla cMl ~ peMky by whJch-ttJ 
lblt0--Prillll Jadsx lor1be maaO,, llf Jut&w of 
t.beCll!eulr,..,pl'Klldmgtheadjuatmeot, IDtCMds 
(%) the ~ Price bldu far the mmtth of Jane 
of !be adtaldar ymr lo wlrk:h tbe ~ of sum 
civil~ penalty- IMt Ht or lld}Ualad 
p\lhllllllllolaw." 

19til0. 28 U.S,C. 2ttll not8, as amcmded 
by theDCIA, 31 U.S.C. 3701 note.) 

4. Add the Bounded lnjJatlon 
Incnw.r,e. if any, lo thB Cummt Penalty 
Amount. Oaae the in&tion irlcnlaee 1iu 
baaa rounded punmaot to the DCIA, tke 
fourth step ill to add the l'OUllded 
inflati<Xl 1ncrease to the CUffllllt cfvll 
~ty amounl to obtain the new, 
mflation-adjustad clYil penalty emount. 
For exami;lle. in this rule, the current 
statutary D18Ximum penalty amounts 
that may be impmted under Clean Air 
Acl (CAA} section 11S(d){1}, 42 U.S.C. 
7413(d)(1). and CM action 20S(cK1.). 
42 U.S.C. 7524(c){1), are lncreaeuag from 
$295.000 to $320,000. These penalty 
amounta were lut adjuted with the 
promulg!atlon of the 2008 Rule, whn 
these penalties wen adjusted for 
inflation from $270.000 to 1295.000 . 
Applying tlHt COLA adjuatment to the 
current penalty amount or $29'1,000 
results in a rew inflctlon il1D1'811Se of · 
$1'-3-78 for both peul_ti-. As stated 
above, the OCIA roand1q rule reqtt.i,ral 
the ftl'W inftaUon increue to be l'ClllJldad 
to the nearest multiple of $25,000 iir 
penalties greem than s200.ooo. 
Rounding $14,376 to the D8U'll8l 
multiple of 125,080 equala 125,000. 
That rounded hu:lnue lncremenl of 
sa&.ooo ts then added to lbe 1296.000 
P9!"'lty amount to arrive at a total 
mfl&t.ion ad)usted penalty amoan1 of 
$330,000. Accordingly, once tbit rule ia 
effectiVB, the 8tlltlltoty DMOd1llum 
amounta of thlillle pana]li• w:111 increue 
to ssao.ooo. 

In comrut. thia rule does not adjust 
thoae civil penalty amount.a where the 
raw tnflati,on amounts are not high 
enough to round up to the required 
multiple stated in the DCIA. For 
example, under section 3008{a){3) of the 
RaDtll'C8 Conservation and Recanry 
Act, 42 U.S.C. U2ft{a}{3}, the 
Adminiab'atol" may UHB1 • civil penalty 
of up to 537.500 per=· of noncompliance for 1· Yiolatlon. '11:wt 
penalty WU last adjusted for iD.ftaUon 
under the 2008 Rule. Mllltiplyiag the 
appUcable <!.81 percent rot.A to the 
statutory civil penalty amount of 
137,500, the raw inAaUon inoreeee 
equals only $1 .1!27 ,40; the DCIA 
rounding rule n,qubw a raw lDllation 
im:nsle increment to be rounded to tha 
neareet multiple of $11,000 for penaltiet 
greater tlum SlO.OOO but leN tf.n or 
eq_ual to $100,000. 'BacaUlle this raw 
inftatl.on lnc:reaee is ll0l eufficiaDC to be 
rounded up to a multlple of 15,000, in 
accordance with the DCIA's rounding 
rule, this mle does oot increue the 
S37,500 pwlty amount. Hownar, If 
during the dawlopment of BPA 's next 
Civil Monetary Penally lnt1at.ion 
Ad~ Rule, anticipated.to be 



promulpted m I011, the aw lnl1etioo 
lncreeee Clll be rouuded up lo the next 
multiple of $5,000, atutcry maximum 
pen.lty IDlOUIIW· Qll'l'9Dtly at 137.BOO 
will be incrHnd to $42,500. 

Becauae of tbJ low rate ol f:nflatlon 
since 2008, COUJ>led with the 
application of die IXlA'a l'DIUldtnR 
rulea, only 20 of the 88 stabltory chil 
pa:ialty provilions Ii:n~tad by BPA 
are being adjusted for 108ation una. 
thiuule. ANllllllns there U. llfl ..... 
to the mmQta lmpONd ~ the DClA, 
BPA blbmd_a to nmew all llalumly 
pma1lJ IIIIIOWlta and adjult tMID M 
nce■■J lo account for lnfiation in the 
year' 2017 and f1NEJ bur )lNl1I 
tberaaaar. 

U. '1\: I Seal lmllian to TaWe 1 ol 48 
CB llA To Break Oat P.aal af th 
~~A....,.._U... 

~-::. ~)en!:=1;1-To-
Know Ad (RPCIAJ, 

BPA is nJYltiug the row of'fihla 1 of. 
40 cn.1u. whlch Um the ,tatutory 
muimum penalty amount, tbat can be 
impollCi under NCtion 325{b) of 
BPCIA. 42 u.s.c. 1 'lo.tD(b), to bnu. out 
Nplll'81ltly the three pena11l aulhoritt.. 
CClOlelaed in~ Cb. a- 1999, 
BPA 1-blell adtwlting ftlr lllftadon all 
of the llatutory maximum peoalty 
amounts lll>CICilied under OCRA-NOtlon 
3Z5(b), 42 U.S.C. 11CM5(b). Undtr put 
rulel, the lv/Jlllla1 ha, grouped the 
JPaximum pmaltJ amount.a thal may be 
aaeued wxhr NCtion 32.S(b) under the 
~ .of42U.S.C.11045(b) In Table 
1 of 40 Cl'R 19.-'. For IIXQlple, under 
th• aoo8 ble, Table 1 of 40 CFR llU 
refllM:ta that the atlltutory IDIIXbnum 
penaltie■ that can be impoeed under any 
subparap,ph ofBPCRA ltlCliOP 326(},} 
are $37,500 and 1107,500, Contl,aleQt 
with how the other pcmalty authorities 
are difplayed under Part 18.4) Table 1 
now delineates. oa a lllhput-by-aubpart 
bui,, the ~•uthoriU.. 
Nlllmemed · ·. . IJll!iCtiau 32.S(b) of 
~ 42 U.S.C. 11045(b) (i.e., 42 
U.S.C. U045(bJ{t)(A), (b}(2), ad (b)(l)l. 
That i.. upon the effactln dallB eftlm 
ru1e. tbe ttatulory maximum pmuilty 
that cabe ilaP{l!lld udar at1on 
3.25Q,Hl)(A) II 137;100; tbo lltatutory 
mmrauqa paa1Uea that can be imPQNd 
UDdar aecUoa aza(bXll 11'1137,BOO ma. 
1117,oOO; md the statutory DNXbnu_m 
penalU.. that am be li11pOl!led uodor 
section 325(1,)(S) INI 131,500 md 
$111,500. 

m. sa.anw Date 
8eo1im 6 of the DCIA prorides that 

"any .... uadar ltbe OCJAI in a 
cnil 111ai18QrJ ~ty abaU apply ably 
to violatiomwfdm accur.,._. the datit 

the increuB lea effect." (S. NCtion 8 
of the P1ldaml CIYll ~def tn&tion 
Adjuatment Act of1990, 28 U.S.C. 2481 
note, u amended by the DCIA, 31 
U.S.C. 3701 note.) Th111, the new 
i.nilation-edlualed .U pemlty amount.a 
may be applied oaly to 'rioletlonl that 
occur afta- the tdhiUYe da&e of t:lats rule. 
JV.Geode. .. 

Section SSS(b} of. the Adminiatrative 
Procedure Act {APA) provide, that, 
when an agency for good caOM finda 
that "ootim and public procedunt. • , 
are impracticable, ulU11JC811arf, or 
contrary to the public interest," the 
~1-me.y iaue a rule with. out 
Pl'OV1d1D8 notice and 1n opportunity for 
public, rxJl1lJNIDt. BP A ftnds that there u 
good C8Wl8 to ~lpte thus rule 
without providing for public CO&IIDll'lt. 
The primary pwpoee of thia Roal rule 
ta a&«Nt!y to implement the statutory 
dizeotiq ia the IJCIA to maka periodic 
lllClNl8NI in civil penal\y amount, by 
applying the adjll8lment lbrmula and 
rouncllq nil• 9Mabllshed by the 
atatute. Because the calculatioo of tlie 
incnNIIIN 1a formula-driven and ~= by stabde, !PA bu DO 

to vu, the amow,t olthe 
ad)ultmmt to raftact. my vtewa or 
~om prO't'lded by oomIOADter,, 
.A.ccardmgJy, it would....,. DO ~ 
to provide 11D ~ for p1lbUc 
comment on thii rule. Tliua, noUce end 
public COJDJD8Dl la unnec:eaery. 

In additioo, EPA II making the 
technk:al nwiaiom diacuaeecl aboWI 
wil.bout notice and publk: cc:mnw,t. 
8--ee the tecbuical NVillioas to Tabla 
t of 40 CPR 19.4 mare accmate!y mlect 
the atatntcry provfaiona uDda- Neb of 
the aubparqraph■ ohection 325(b) (i.e., 
under 42 u.s.c. t1045(bl(1)(A), (b)(a}, 
and {bl(!)) md do not oomtitute 
aubft11ntlve temiom to flMJ nde, tbllille 
cJuraps ~ not requn ACll:k:e ad 
cummanL 
v. 9latu&-,, and Bw:■lhw Onlar 
R8flAlwa 

A.. lmlcuthe On:fw 12886: ~ 
Plannlns and &mew and i0alcaUn 
ONk,r 1 $$83: Improving a.u1ot1on and 
~ Bevilrw 

Thia aation ta not. •~&,ant 
repluxy IIIJtion" UD8lll' tlle ..... of 
ExBcnatmi Older 12888 (68 Fll 51781. 
October t. 1981) and therefore 14J not 
subject to nmew UDdar lhe IJCllcullw 
Ord.111'1 U866 and 18563 (76 PR IU1, 
January 21, 2011). 

B • .Pap....-.r Reduction Act 
Thi, ae1iaa dcaae aot bapoea an 

lbb.,mtioaool1'ctJoa-- uads the 
po'ftllom oftu PIIIMN•~ 

Aot of 19"5, 44 U.S.C. 3501~521. 
Durdan Is defined at 8 CPR 1320.S(b). 
This rule m .. ly lna9e9el the amount 
of civil peaalti• that could be impoeed 
in th• coot.ext of• federal civil 
adminiatratift eniiraement action ar 
clvil ludicial cue for violations of BPA· 
■dmintff.anld atat11ta md thelr 
lmpl,ameo.tlns nplaUCIOII. 
C. Rt,plalor:, Pbndbillty Act 

'l'odlly'1 Dml rule is not aulllact to the 
Ragula-,. P'lmbiljty Act (Rl'.i\J, 5 
UAC. GOl-812. which p111nlly 
requlrm u IIIPD=Y to pt'llplftl. 
rtlR1llatorY fiaxiWJ.lty aaalylis for any 
rule that will bawt a lignll'lcaot 
economic impact au u 11hataeUe) 
number ol -11 entJtia Ti. RPA 
appli• ODIJ to naln 1uhfec1 IO nottoe 
and commait rul&maklng requ.lrementl 
under the AP A or ay otli• ltllula. Thlt 
nua Lt not •ubfect to notic,e and 
comment requhementl under the APA 
or any other atatute beonae although 
the rule is sub)ect to tu APA, the 
Agency has invobd the "pd CIIUN" 
exemption unciar I U.S.C. 553(b), 
tlunbe lt is not IRJbject to the notice 
anil COOJII18Dt raqui.remmta. 
D. ~nded 1«utdatrts a.fvn,IACl 

Thia action contaiml no federal 
mandates und• the ..c=,.-o1Tide 
n oftha Unfunded ---Reform 
Act. of 1995 (UMRA), Z U.S.C. 11131-
1538 l'o.r state, local. W tribal 
govsnummts or the private aeotor. Tbe 
action implements mandetas 
specilical1y and expllcltly Ht forth by 
Conpus lu tba DClA without tbe 
8X8l'Clle of~ policy dilcretlml by 
BPA. By applylft8 the ~t 
fonnula and rounding rules pr-.:rtbed 
by the DCl'A, this rule adJuata b­
inflation the atalulclry maximum and, in 
IIOCllfl ceaes. th. mlnimwn, amount of 
ci.fl peoalU. that Ollll be UNMed by 
BPA in an edminletnittYe enforcement 
actioQ, or by tba U.S. Attorney Gell.era! 
in a civil judicial QIN, for Tiolatlona of 
BPA-edmlnilleted atatutae and th.tr 
lm_plementine ~•tions. B8CBl1l8 the 
calculation of any IJlQ'Nlllll la fommla~ 
drivea, BPA bu DD policy dlacretlon to 
vmy the amowlt ot tho adjmtmeot. 
Glftll tb&t tbe Aifancy bu made 1 ''aood ~~~~=not 
l'llqV.tram.AI under the APA or aay 
ot1.- lt8tutll (Nfl Section IV of thfa 
notice), tt ii not l'alact to Ndkma 202 
and JOI alUMllA. JDIA bu abo 
determined that tllia IICtfal la -
eubfect to lb. requirnaentt ot -=tl:an 
203 of UMRA beca.UN it conlalu no 
resuaay requirements that mipt 
1lpllicaitly or uniquely llffld. llllMll 
government,. Thia rule IDll'IU)' inmeues 
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the amount ol ci'fil pamltiee tklll 00Uld 
conceJ-nbly be hapoled in the CODtexl 
of a fedem civil admln'8tratmJ 
eobeanent acUma or dvO )udicW cue 
for violations ofBPA«baini---1 
statutaa od lhmr imp1ementmg 
NgDlatioM. 

E. Bncuthle Chier UUR (F~ 

Th1I actiol1 dos not mm, fBdenlian 
unpUc:akm. ll will mx bawaa , itW 
direct eftlcts on the Slatm. • die 
relatiDJ18hip between tbe Mtioul 
gowmment and the Slat-. OI' on the 
distribution atpowarad 
respomibillti" --,tbe wriaa 
llmlls of acmmmeat. • apectfted lo 
B,a:uth,e Order 11113 (M PR 43265, 
AU(lll9l 10, 1999). '1'hil rule lll9N1y 
hu_,.tlaeamauntofdvll,-.ltiea 
lheteouklooncemblybaimpoeedtn 
the ccmtaxt of a federal chil 
adminielrlltiff enlorcement act.Jon or 
civi.l judk:ial cue h violatiotts ol BPA­
adminletered statut.. and thei.r 
imp~ n,gulatlaDL Thus, Bxecuu;; ~ 13132 do. not apply 
tothiat'Ule. 
F. ExecutJn Order- 13115: CQQIUlm&n 
aml O>otdiootkm With Indian T1lba1 
Go~ 

1'bia ICl:km doM not have tribal 
implicationa, a apeci.fled ill Bxacutiw 
Order13175 (815 FRffl.W. NO'\IIDbirO, 
2000). Tim rule metely i0Cl'9M88 the 
amowit of civil peoalti• that could be 
impoaad In I.be context cf a fedlnl a"11 
admiruetratin es.JiDtc::emM:i action 01' 
civil judicial cue fm violatiom of lPA­
admirdsatlll l!llal\llef IIJld their 
implementing regulations. This final 
rule will aot Lm substanUal direct 
effects on tribal FVWDJDlilillls, on the 
relaUomhlp betweao dH, federal 
govemme11t and IndiaD trlbea, or an the 
distribution of power a 
responsibilities between the, Wmd 
government and Iadian lribaL 1'hm. 
Executive Order 13175 doN not apply 
to this action. 

G. ~ Cnlw 1604llr P...IIMdoD of 
CJn"'ldrwi l'mm ~ HNlth 
Riw and Sa/Blym.h 

EPA intarprets Bxllc:uUWI Otder 13045 
(62 FK 11i1885, April 23, 1997) • 
applytna only lO lhoee 111RUlatory 
actions that CODOein heelth er ..r.ty 
risb, aUClh that the analyaa required 
undl!ll' eectlon 5-501 of the BacuUw 
Order has the potential tn ~ the 
regulatioa. This action is not 8Ub;act to 
8xecuUve Ordlr 130,Q beaatule it do. 
not 88taWla an eoviR,ames-1 Btmulmd 
loteadad tu atipte health ot N&tJ 
rub. 

H. ltJiecutiw, CA-dai- 18211: Af.'dcnl 
Conaemin& Bt,pJotlans Tbm 
Slsnifiamtly Affect&-,,, Sapply, 
Diatrlbutlon. ,. u. 

Thia aotioo is IIDt d,jact l!O B:llllcu.llYe 
Order 13211 (88 I'll :18355. May 22. 
2001}, N:11i11N It 1a not a slgolflmot 
regulatory action under ExacutiY1!1 Otder 
12866. 

L NatJonol ~ Tma.Jerlllld 
Admnc.mnent Act 

Sac:Uoo 12(d} of the National 
Technology Transfer and Advancement 
AGt of 1995 ("NTTAA"), 15 U.S.C. 272 
not.a. diracta BP A to uae voluntary 

:::;:8 ~ofa.!'=1T:.ory 
lI1C011Siet.eat with applicable law or 
otharwuie impractical. Volwitary 
COD181lS1.18 standard. are technical 
standards (e.g., materials apadficatlons, 
tnt methods. 911Dpling proceduras, and 
buainees practlCB11) that aru developed or 
adopted by voluntary COIUl8ll.9U8 
standards bodies. N1TM directs BP A 
to provide Coogn,ee, through tbs U.S. 
Office of Manqement and Budget. 
uplenat:IOR9 when the Apucy decldell 
not to me available and appUcable 
wluntllry COlll8D.8US standards. 11tia 
action does not involve lechDiaal 
standards. Tberefom, BPA did 1IOf. 
consider the Ull8 of any~ 
couemusatandards. 

J. Encrd:iVII Clnim- 12898: Fedetol 
Aooo.d6 To AtJdlttw Baviran.rnMto1 
JUtll.ic:tt in Jliairdy ~ and 
Low-lnrmma Popalsdons 

JblecuU.. Ordal- 12898 {59 Pit 7629, 
February 16, tiCM) NhrbllshN tsdaral 
exacatmr polley cm 9IWironmeata1 
iuttioe. Its main proridon dinCla 
F.ederal apoclea, to the.,._ edent 
praoticalile and parm1tted by law, IO 
make environmental iustk• pat ~their 
m.lssicna by Identifying and ~ 
as appropriate, disproportianataly hiah 
and a,d..,. bmaan health or 
envtronmental effecta of tlMir prqpuas. 
policlaa. and activitioe on miacrity 
populatioae and low-income 
PoPUlatioos In the United States. BPA 
Ida the dilCIWtiODllry authoritr to 
addnn envt~ justice in thla 
Dnal rulemaktng 'l1ie primary purpo18 
of this ftnal mle la merely lO app!y tlae 
.DClA •• inflation adjuatment formula to 
mab periodic mcr11U8S in the civil 
penalUN that may be Imposed for 
violations ofEPA-edminlstwred statutes 
and their implementil)8 regulations. 
Thua, becau9e calculation of the 
increaes is formula-driven, BPA bu no 
discrelion in updatng the rule 1D reflect 
the ttllowaWe statutory civil penalties 
deri-nd from applying the formula. 

Since tAent ls DO diacretion under die 
DCIA ia detesmfnlns the statutosy civil 
penalty amount, BP.A aallllot vary the 
amount of the c:iV'11 penalty adjustment 
lO addNaB other 1-uas. incl-uding 
envttonmental justice issutNI. 

~ O::,.wiofta/ lwrie'w Act 
n. ~ Re9iaw Act, 5 

U.S.C. 801-808, Bl added by the Small 
Buab:iaN .... detmyBnfmm:menl 
PUl'BBII Act ol 199&, pumall__y provides 
that before a rule may take effllct. the 
agency promulaa.ting the rule muat 
l!IUOOllt a nt1a report, which includea a 
copy or the nue, 1o aecb Hou. o1 the 
Congresa and to the Comptroller GenaNl 
of Iha United States. BP A will submit a 
report mobdntns this rule and o11Ja, 
required information to the U.S. Senate. 
the U.S. Houae of Rapreeentativ•, and 
the Comptroll.- General ol the United 
Ste.tee prior to publication of tke rule in 
the Flld.•al ...... A major nale 
cannot take effect until BO days an. it 
i• publiahad m the Federal aep.r. 
Thia action ia not a "ma.for rule" u 
defined by 5 U.S.C. 804(2). 

Ult af9ldltec:le ID 41 CPI. Part 19 
~ prot8otion. 

Adml.nf.strat.iw practioe md prucedtn. 
Pmaltlas. 

Dmad: Odoblf •• 2013. 
Gm .wao.tiaJ. 
Admlalltnrtor, BnrilonaJmfal ~ ~-

Por die nNIBCXl8 88l out in l;be 
J)l'88mble, ut1e .a, cbaplBr 1, pert 1u or 
the Code ol F\,da-al Regulations is 
amended u followt.: 

PART 19-ADJU8TMEN'I' OF CML 
MONETARY PENALTIES POR 
INFLA110N 

• 1. Th8 authority citation tor part 1 Q 

coctiuuell lO raed ac l>llowa: 
Adlorilr- Pub. L. 101-41', Z8 u.s.c. Wit 

note; Pllblk: Law lM-134, 3'l U.8.C. 3701 
note. 

■ :Z. bvisef 10.1 to read as follow.: 

f 1U &#adtn '11m. 
The iDCl911119d penalty~ 911t 

bth in the 88V8Jlth and laat col\l.ll1ll of 
Table 1 to S 19.4 apply lo all Yl.olatJoBa 
UDdar the 11PJ)licable statutee and 
ngulattom which oocur after DeGembcrr 
8, 2013. Tke ~ UDOUJIU la the 
sbcth cohumi of Table l to § 19.4 apply 
to violations under the applicable 
aututes and teRU)atiooa which occuned 
attar January 12, 2000.. = 
December 6, 2013. The amounts 
lo the fifth column of Table 1 to§ 19.4 
apply to all 'Violations under the 
applicable sbrtutN and regulations 
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Wh.ioh00QUlftddar}ammy30, 1987, 
tkrolllh Mercb n, 200&. 

• a. a.,1., f 19.4 to n.d aa followa: 

l1U ~ ~andtllble. 

The adjuted llatui.&alty 
proYlltooa md tlualr ble amounts 
are Ht oul lo Table 1. lat cohunn 
In the tabl9 p.roYidea the newly effectiYO 
atatulOl'f ctYIJ penalty auamwa. 

TABL! 1 OF SBcTION 19.4-CM.. MoNETARY PENALTY INFLATION ADJu8TMeNTs 

1 U.S..C. 1alll.ta)(1) ·-

7 u.s.c. 1314(1X1) ·--
11 u.a.c. a1aca1C1> _ 

a1u.e.c.~­
• u.a.c. 1-- ••-M• 

33U.I.C.1 •• 
la U.t.C. 131 •• 
S\U-I.C.1111 
33U.S.C. 
131!1~. 

33 u.e.a. 1811~ H 

31 u.a.c. f!21M7)(£1 .. 
33 u.s.c. 18f1M7)(0) -
:,s u.a.c. 1•1\IIH7)(0) • 
38 U;tJ.C. 14141(clk1)1 -

f.!liDl!IIW.lN8ECflCIOE. 
PUNBICIO!. ANO 
PIOO!NTICIOE NJT 

~>-...................... .. 
TOXIC SUBSTANCES 

CONTPIOL ACrr 
~->· __ _ 
TICA-.......................... .. 
~FRAUD 

CML RelEJlll8 ,er 
(PIICAA). 

PPCRA ·---- ·····-·"·"··· CU!AN WAT&R //Cr cJ,,,.r»IA..!:_ ___ _ 

CWA-·--­O#A-----°""·-··--CW,\_" ___ _ 

Olr/A-,.,.... hc.ai..,.. 

"""-----ONA ............................. . 
MMINE PROnCTION, 

fleSEAACH. NlfJ 
8ANCTUMIE8 ,er 
~ . 

MPRSA ·-·······-·-"·"···· CIR[AIN ALA8!WII 
CRUa IHI" OPl!R­
ATIO!ta (CAC80). CACl!IO_, ___ _ 

UfSCfWIQN8 
WATIIFI N::T (IIDWA). 

8DWt\ ··-··"-·-··----·· 

8DNA------8DWA ____ _ 

BaNA-----9:JWJ\----­~-----·­l!IDWA - , .. 
IIDWA -- --·­
IDIW. -----

411 U.S.C. IOllelXI) _ SOWA -----
42 u.s.c. 3111t-4M ·-···· BDW4 -----
42 U.8.C. ~ - SDWVA _..... ........... ......_,. 
42 U.8..C.--.. •-- SDWA ---····---42 u.a.c. nm 'Nit _ ~ L!AD-

BAS&O "AINT HAZ· 
ARD RIIDUC'Tl0N 
,cr(lF 'tlM. 

411 U.S.C. 4ttfl(IO(II!) - NOISE 00NTR0L ACT 
QI" 1972. 

41 u.s.c. ~ ·- fll!!ll0Uflce C0N-
8ERVATION ANO fl!-

42U.8.C.~-

=~::,&. . ·-·= czu.a.c.-..c _ 
uu.a.c..,__ 

COYeRY flCr (FIORA). RCAA-----FICAA., ____ _ 

FOIA----­
.FICRA -----
AeflA -----

16.000 
125,000 

$10,000ll26,000 
tm,000,'Stl&,OOO 

S'IO,OIJQ,W,G08 
11 o.tOOl'SU!S.000 

SiS.ooMt.000 
126.000 
112&.000 

$100,0CIC743,000 
'800 

IIIO,OIIO,IIU!IOOO 
110.actalllll.OOO 

l1o.oooll12&,000 

a.ooo 
tlll.000 

12&.000 

l&,OllOlll85,000 

&.000 

li26,000 
$10,00CW115,000 

$&.000tl12&,000 
IQXIIWtD.000 

115,000 -~ 
12.500 

a&.000 
'25.ooo 

IJ6QOQ411q,OOO 
lt0.000 

16.5011 
127,a)O 

Sl 1,000/117 ,500 
SU,OO!lllfl7 ,!1DO 
11tlJ{RISl,IDJ 

$11,000/1187,,IIJO 

W .flOC)lSt, 100 
w.aoo 
127,500 

$110.ooo.'13.800 _, 

t'IO.GOG41115.000 

Nl,IIOO 

'27..600 

117ADO 

~ 

'215.000 

117,800 
111 .oao4187,!IOO 
ll.&004Hl7.IOO 

11,81JGt111,00Q 
115,8IIO 
~ 

a,790 
127.IOO 
S2S.QOO 
~ 

111.000 

,e,eoo -­$11,D0Ci132,500 
'11,1X)Oi11161,900 
111.oonaa.soo 

$11,00QlSt17,800 

ts2.socws1. 100 
'32,500 
132.SOO 

S130.oocd4,300 
m,o 

110,00CW11S,OOO 

111&.000 

... 500 

UQ.600 

le,OlllWl7,500 

$17.SOO 

$32.500 
111.()0C)'f167 ,500 
.uocn1&1.1100 ...,.,,.000 

l'fflJ!QO 
1100.000, 

11.000.000 
12,750 

132.500 
117.800 

~.poo 
$11,000 

111,000 

PIO/It, t 00 --
$7,500 

la7JiDO 

l1t1.000IIS7,IOO 
$1 a.ooa,t177,800 

lte,alXIIIS7.SOO 
116,000i1177,IIIIO 

187,IIOO!lt,100 
137.600 
137,500 

tUO,QOQIS4,300 
INO 

l10..CXJQl177 IJOO 
l11#1fJIWl.500 

l11.oo111'1137.&00 -­SS7,500 

137.SOO 

11,oocnauoo 
132,eOO 

137.IIOO 
11a.oocn1n ,aoo 

'7.liOQ,11177,IOCI 
17,!IJQll18.000 

StUOO 
11to.GIIOf 

$1,100.800 
"1.790 

$17.tJOO 
$82,IIOO 

17.BODll19,000 
S1UOG 

111.000 

137,600 
U7.D 
137,ICIO 

'7,IIOO 
f7Ji00 

17,IIIIO 
17.!IOQ 
17,600 

$7.SOO 
.$31,800 

llf,00C)ll7.900 
Ste.oowl111,li00 

$111,00Mll? -$1t,000/1187 .5IIO 

137,!iOMR, 100 
$31,!IOO 
'37.SOO 

St SO.oocn&.300 
l8IIO 

l11.GOG'l147.l!QO 

127.SOO 

137.SOO 

137.SOO 

17,O00$3UOO 

S3t.500 

137.SOO 
s1e.ooo,s1&1.soo 
17.sJQlft87.IOO 

17.9DM18.000 
121,1110 

l120.00ll' 
SI. l!liO.OOO 

18.150 
187,llOO ... 

17.!001171J.OOO 
'19,00II 



U.8.CodeClllillorl ~ .. 11111 ...... 

.. u.s.c. 11118111(&)(3) - RORA-----
41 U.S.C. 81191etdl(1) -- RCRA----
G US.C. 81181-CC,,(2) - FICAA '" 
4111 U.S..C. 7413(b) ·---- a.EAN AIR ,er (CM) • 
411 U.S..C. 7413(dJ(1) ·-·-· CM-----
42 U.8.C. 'M13{d)(S) -- CM---42 u.s.c. 791M(I) ., _____ CM--
• u.a.c. ?D4(c,)(1i - c;M .. ·-·--··__....... 
QU.8.C. ~1 -- CM--···· u .. , 

4t u.ac. )(5)(8) - OOMPREttliilllillVE IN· 
VIRONMeNTAL RE-
SPOH8E.COM-
PIINSATION, ANO lJ.. 
ASIJTV ACT 
(C!ACLA). 

42 U.&.C. 9808CbK11 ·-· 
C£RCLA _, ____ .. __ ., 

-42 u.s.c. ={1 - CERCLA ·--•---
411J.8.C. ·- CERClA ......... -·· 41 u.a.a. lllOl((4 ___ CERCLA .......................... 
42 u.a.c. 11046(«) ·-·- EMSROl!NCY ·PLAN-

NINGNfi>caMJ-
NITY RIOHT·TO-
IQIIOW /ICr (S'CIY.l. 

42U.S.C. EPCRA --•·••--•• 
u~~•. 

42 U.S. . 1104ll0>!(2) _.,.. l:PCAA--
42 U.8.C. 11~ - EPC::FIA.---42 u.s.c. 11 . 1) _ !PCM 
42 u.a.c. 11046fll)(2) _ EPCRA---•--
42 u.s.c. 1104Cli(d)(1) - EPCRA .......................... 
42U.S.C.1GM00(1) - M!!RCORV-CON-

TAINING ANO Al!--
CHAA8&AIIJEIMT-
Tlil'IVMANMilEiM&NT 
N:r (BATTERY ACT). 

'4:2 UI.C. 14304CUI --·· BATTERY ACT ---

IPR Dec, I013-ae&M PW 11-+-1&: 1146 amf 
au.NICODE....., 

ENVIRONIENTAL PAOTECT10N 
AGENCY 

40 CPR Part 52 

~ FRL 8flOe • 

AppnMII •d ProrMllgllllon of 
........ llalfCM Plana; r .... ; 
~for ........ my 
Dalarrnlnellon• and Minor Pannlt 
Aevlalone tor Pecl9ral 0p91aan9 ......... 
AOIWCY! BnvJronmental ProtscLion 
Ageocy (EPA). 
AC110N: Withdnwal of d.inct ftnal m1e. 

11.WMY: On Septer.llbar 10, 2013, BPA 
published a direct final rule approYUli 
portions of three nwi.liom to tmt Taxaa 

Pwlllllea.-.ctlwe FwrllllllKlllfeactue ...,_lllcltve ,,...... ..... ~,....... ..-~ao. .,_~,s. ..... .-u,y 12. ..... .. ..., 1Sil97~ ~~ 0.:,.. ~s o-rc.c-e,aota Mlrct1115, 

126.000 127,!IOO 13t.lOO IS7,500 137,!00 
110.000 111,000 S11.000 118.000 $18.000 
110.000 $11,000 $11,000 118,000 $18,000 
t25JIOO 127.SOO m.soo $37,500 $87.SOO 

tl6.ooM200.000 117,50QW20.000 1112.&IIM27'0.000 137,50l)ll295.000 137SD1a0,000 
16.000 l&.500 l8,l!OO $7,500 11.SOO 

Sl.10Clt'$t!S.OOO 12.790/Sl7.SOO 12,71111"32.600 IS.711M87.SOO IS,79Do1117 .500 
'200,000 $Zl0,000 S270,000 111!111.000 l3E,OOO 
Ul5.000 127.SOO m.sio ffl.500 137.SCO 
12S,OOO 127.SOO $32,800 IST,!KIO 137,SOO 

Sll.5.000 127.500 132,500 $37,600 137.SO 
121,000 St7.SOO aa.eoo SS7.500 SS'I//DO 

-.OCIOiS7'6.ooo $27,lfOIWUUOO l32,800/l87,tl00 $37,&00ll101,l!IOO D7 ,iOQ/1117,500 
S25.000o97S,000 $21' ,500tllll!,500 132~.ISOO IS7 JIID'l107 .S00 137,!IOCYS117.!00 

125,000 1127.SOO ssuoo S.17.SOO 137,900 

S25,000 127.600 •.soo 137,500 1117.IIOO 

-.000475,000 IIZ7.l500t'llll.!IOO ~ .500 sa7.&0Qll107.600 IS7,li00t$117,SOO 
115.000oll7S.000 127.~ 132,11001117,600 137.SOCW107.!IOO $37,500,1St t 7,lm 

'25,000 lf7.!IOO 
110,000 $11,000 
126.000 127.tlOO 
110.000 •10.000 

'10;000 St0.000 

State Im'amentation Plan (SIP) 
OOOOfll1l lite 'IWXIIII Fedwal Opnttng 
PwmUB Prognun. The direct Ind lldion 
WU puh1ishad without priOI' proposal 
because BPA mticipatad DO ....... 

cou111wot1. BPA lt&ted tu the diract flna1 
rule that if-we r9Cffled releftnt..tv.. 
comments by Octobar 10. 2013, BPA 
would publish a Umalywilhdnnm 1n 
th.Federalluplm.EPA~ly 
recei-..d tbaely-adverae cocmmnta on 
the diract 1bJal Nle. Thenibre. BPA Ill 
wfflldrawtq the d!ract rmat approval 
and will proceed to l'9lpond to all 
n,levent. adflll'N comments io a 
subeeqnent actloo. hued on I.he parallel 
proposal publitbad on September 10, 
2013 . .NJ stated in the paraDal pmposal, 
EPA will not ill!llitute a second 
comment period on this acdml. 

DilTD: The di.niat final rule pllbliahed 
on~ 10. 2013 (78 FR 55221.}, 
la wtthdmm 11B oi'Nowembw6, 2013. 

S32,500 WJIOO 117,!00 
$11,000 $1tt,000 11e.oao 
$32,800 $37,!IOO $11,&oo 
$11,000 SlD,000 118,000 

$11,000 11e.ooo 11e.ooo 

P0R FUffTIWt 91POAIIATION CONTAC1": Ms. 
Adina Wtley (8PD-R), Air Permits 
Sactlon, Bnvtronmartal Protection 
Apncy, RegiOQ 6, 1446 Ria Awnue 
(OPD-R.}, Sulla 1200, DaUu. TX 7520Z-
27S3. The te1ephone numbm ls {214) 
865-2115. Ma. Wiley am ahlo be 
raadied via electnmk: mail at 
wtwy~. 
u.t elSulljaclatn 40 CFll Part D 

iuvboamllDbll protectioA, Air 
polluH.oa acabOl, fac:orpcntJian by 
1einnce, lb.twgaftllnmeotal relatfom. 
Reporting and recordkaepi13B 
~ . 

Dated: October 21, 2013. 
llonCarry, 

Rep,oal A~.""'°""· 
Accor<linslY, thP ameodmentJJ to 40 

CPR 52.1270 publlaud in the P....-.1 
....... OD Septembw 10, 2013 (78 FR 
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David Mk:bNla, Pl&J),. MPH. 
Aulstant Sec:ntary oftebor for 
Ocoupetiwl w.ty wl Healtl\. U.S. 
~ ol.Labor, 200 Caoltkutioo 
AYl!IDlle NW., Wnbington. OC lG:HO, 
authoriNd the }ll'@plU'8tion olthla 11ml 
rule. OSHA ia issuing this flnal rule 
plD'IIDml to 19 u.s.c. e53. 866, •• ,. 
5 u.s.c. 683, 8acnt.My oi. lAlllor'• .Order 
1-ao12 {77 PR 3912}, ad &Cl'R pB't 
1911. 

8lpai4 at Ws ht IIIQ, DC. OD Odot. ICI, 
IOll. 
DaYkl ......... 
,, UuUIIII ill ,./,.,,,,_,..flooaJ d+w .,, ........ 
IPllDoc. _..... 111W u.....,11, Mll 111111 
■1..UNcoa......., 

40 CPR Part 18 
[ML .. ,. OKAJ 

FIN 2020-AMI 

Clvll llb ..... y fl9llafty lnftlllAlon 
AdlUMffllnt 'Rule 

MHNCY~ ••m..-,...J Prollction 
~(IPA). 
AC'l1QN: Pinal rule. 

SUIIIWIY: With tbia IGlioo, IPA ls 
promulauiOB a fl.nal rule that amanda 
the Civil Monetary Penalty Inflation 
Adjuatment Rule. '1'hll action 'ls 
manckted by the Debt Collactlan 
lmpl'Oftment Ad rA 1988 (DC[A} lo 
adjud for tnfll.tion cstaln ltabltary cfvil 
monetary penalti• that n-, be •Nlled 
fo.r violation• ofEPA--e.dmim1terad 
1tatut.et ud their implmoenting 
rap1atiou. The A1J1101:Y ii reqwrad kl 
revtn, the clYll l'D01)8tacy peaaltiea 
under the atatutN 1t admlnillera at Jeut 
OMO 'lfWf fourJ'1181'1 and to adjust such 
pme)U.,. neceseary l'or lnftaUon 
ll<XlOldins to • fQl'lllula prvacrlbed by u». 
DaA. Tne regulatloue coqbdn a l_lat ol. 
.U ch'll mon~ penalty autlioritiea 
uoder BPA-adminfsmed 111alutee end 
the appUcabla ltatutm'y amOlfllb. u 
adjulted for lnflaUon, sim:ie 1986. 
IMTlllt Thia Nie ia eft"emiw 0...0-&. 
3013. 
FOR FURTHIR ll'fllNIA'IION CONTACT: 
Caroline Hlrmanu, Spaaial L1tlptJCll 
and Profacta Divisiao {H41AJ,Offlce of 
Civil Enforcament, Office of 
Enforcoment and Compliance 
A......_ U.S. hmma-181 
ProlecClea ~. tlOO Pmua-,hania 
A....,. NW., 'WlilhfD&t'mi, DC IOOIJ, 
(202) 1164-3878. 
SUPPUIIMTMY INF0AIIAllON: 

L llacqround 
Pursuant to NCt.1oa 4 of the FedeNI 

Ctrll 1'1,nlltt.,. Jnflatfoo ,\dfuttmenl &:t 
of tfHIO, 38 u.s.c. 2481 l)Dte, u 
IUDEded ~~• 31. U.S.C. 3701 
aoh,, 9IICb l ljNIC.Y la~ to 
iuue n,gulldima ad)IIIUti& for iraftmlon 
the statutory cMl lilontUl'1 peuliie1 1 

("civil penalti•" or ••~tfoe'') th.et 
can be lmpoted under the laws 
adnunisteced by that -sency, 1t.ie 
purpoee ofthete adjuatoanta .. ta 



mamtatn the datamnt effect of civil 
peulttee end to further the policy pla 
af the underlying atatuta. The IXlA 
requinia adjmtmant.a to be ... at 1-..t 
Ol.1()8 8WJtY four J1Nll'll frll1owiq the 
Initial ~t. EPA'• initial 
~ to NCR statutory civil 
penalty amount,.,,...~ ID. the 
Fedenil llllplllr on 31, 1896 
{61 FR 89380), and b9C8Dlllt e6c:thte on 
January 30.1197 ("the 1996 Ruis"). 
EPA's acond adjustment to civil 
penalty amounts was publiabed in the 
Federal ..... on February 1B, 2004 
(69 FR 7tU}, md became eltectiw oa 
Marca 15, 2004 hbe2004 Rule"}. · 
EPA'• thud adJuatment 10 clvil=.:r 
amouat.a WU puhllahed hl tbe . .. 
..... oo December 11, 2008 (73 PR 
75840). a& COffllCted ia the Pedlnl 
.__ 011 January 7, 2009 (74 FR U&), 
and became e&ctiw on Jaauery U. 
2009 ("tlte :1.008 Rule"). 

Where neaeuary under the JXlA, thla 
rule, specifically Table 1 in 40 CPll 19A, 
adjusts for inflaU.an the maximum ad. 
in some C81181J, the mlnfmum amouat or 
tha Btatutory civil penalty that may be 
impo!led for violations ofBPA• 
administered lltatutas md their 
implementing repla.Uons. Table t af 40 
CFR 19.4 i.dentifl111 the applicable BPA­
administMed sta.t.utea amt llet8 out the 
inftsUoo-adjusted clYil penalty lmOUmll 
that may be impoeed pursuent to -=ll 
statutory l)l'OViaion after the etfactift 
d8Uffl o(tne lCICNS, 2004 and Z008 rules. 
Where required under thti DClA 
formula, this rule emeode d1te lldj..-..d 
penalty amounts in Table 1 cl 40 CPR 
Ul.-4 fur those violationa lhlt OCCllt' der 
the effticti.-e date ofthll rule. 

The formula prmcrlbed by the DCIA 
for debmnintns the iDllmiCHl 
adjultmeDt. if any, to ltatu.lory cnrll 
penalU.. coneilts of the followtng fom,. 
step Jlll'OC8l8: 

1. lJetsrminfi the Cot,t-af-Llv.tasf 
Adjurtm611t (COM). The tXlLA Ta 
detennlned by calcu1atlng tJa.e 
parcentqe lncraue, if any, by which 
the Con&umm Price Index :a for all-urban 
coll8UJil6l'll (CP1-U) far the month ol 
June of the calendar yev preceding the 
adtl.lltmenl IIXD8tld1 the dPI-U for the 
month of June of the calendar year in 
which lhe amount of such civil 
IDOQetary pmwty WU 1-t ll!ll or 
adjustei:f.1 AccordinalY, the COLA 

applied l.llldelf this rule eqult the 
pgn:entap by .tJich the CPI-U £or June 
ao12 {i.e., June of the }'881' pn,c::edina 
this ytllltJ. exceeda the CPI-U for June of 
the ,-r m which the amount of a 
-,.clfte penalty waa last adju,ated (Le., 
2008. 2004 or 1996. as the cae may be). 
Giffll tut the l•t taOatlon adjustment 
WU published OJl December 11, 30DS, 
the COLA b- l1IOllt mvil penaltiae eet 
forth in this nus WU calculat.ed. by 
det•mlnmR the peroe .. by which 
the CPI-U b- June 201:l (Zl!il.478) 
e.>r:cae.dls the CPI-U for June aoos 
(218.815), N1Ulting in a COLA of 4.87 
percent. Far tboee law civil peaalty 
amounte that wwe la adjueted umla­
tbe 200! Rule, the CDLA equal, i0.97 
pel'()80I. calculated by dat.aTmtning the 
peroenf.il8& by which ta• CPI-U b- Joae 
2012 (229,418) exceeds the CPI-U Ar 
June 20IM (189.1). In the caee oftbe 
maxi.mum alril penalty that can be 
impoeed t1llder aection 3n(bX7)(Al of 
the Cleon Wat• Act, 33 U.S.C. 
t32t(bK7}{A}. which ia the sole ch'il 
penalty last adjutltod under the 1996 
Rule. the COLA is 46.45 pen::ent, 
determin&d by oa1culatlng the 
pscentap by which the CPI-U for June 
2012 (321il.478) exceeds the CPI-U for 
fWll& 1096 (166.7). 

2. Ca/cu.late f1te Raw Inflation 
1ncnJasa. Oooe tlm COLA is dll'tBrmhl.ed, 
the secood stq, ls to multiply the COLA 
by the nurrem ci'ftl penalty amowrt to 
dflftlfflline the raw inflation inc:NUe. 

a. Apply tbe DC/A's Rounding Rule to 
ths Haw 1D,flatJtm lActeose. 'I1le third 
&liep m ta round lhls .raw inflation 
iDCl'MIO aooording to l8Ctloo S(a) of tae 
Federal Civil Penalti• Jnftailan 
Adjll5tmenl Act of 1990, 38 U.8.C. 2461 
note, as mmu:led by the OOA, 31 
U.S.C. 3701 tHlffl. The DCIA'uaandfat 
rulal requite that uy bmrNIM'i be 
rowidad to the aeare8t umltiplB of: $10 
bl the cma of. penalUea len than or 
aqul m 1100; 1100 in the ca.. of 
penlti.a grai9r than S100 bat leM than 

~

to 11,000: $1.000 in the cue of 
....- than Sl ,000 but lass 

or equal to $10.000; $5.,000 in the 
csm of pooa)Ues greeter tlum $.10.000 
but lees than Ot' equal to St00,000; 
$10,000 in the case oI penalti• ~ 
than $100.000 but k,u than (it equal to 
S200,00D; and Si&.000 ia the mse of 
penaltles sreater' than SZ00,000. {See 
lll!dion &(a;} oltbe F'erknl Cl.vii 
Pe:alti111 Inftaticn Ad4usbnent Act of 

,my) for-ascll cMI moutary p,IMlty bywbich-(IJ 
lti.C-U- Prlca Ja.dmc for1b&IDCXilll of J"1MI of 
the~ )'lllrpncediog Iha adjUllbum, ~ 
tal the c::aau- Prial tlldax rnr the maath of Jum 
oltbeaalmdlry.r In wldcb the- of sud,. 
civil IDOMtar)' penalty wu lalt Nl er Ml}wltad 
p.-.-tlOlllw." 

19W, Z8 u.s.c. 3t&1 nobt, • ld'l1Rdad 
by the DClA, 31 WLC. ffll1 aota.) 

4-. Add tbeBouded Ia/fali,oll 
Incn,aae. if any, ta the Cumlat Peaally 
Amount. Once the inflation inaeaee bu 
baea rounded put'IRl&Bt hi the DCIA, the 
fourth step ia \o add the mtmdGd 
i:nflation JaCl'Nlle to I.he ou:rreot civil 
~ty amount to obt1lm the new, 
inflation-adjusted c:tTil penalty UIOUllL 
For exlllllPI•• 1n thi• rule, the current 
statu.klry maximum ~lty amounts 
that may be impmed under Clean Air 
A.cl (CAA) section 113(d)(l), 42 U.S.C. 
7413(d)(l), and CAA aecti0111 205{c)(1), 
42 U.S.C. 7S24(c)(t). are lncreaeiag from 
$295.000 lo $320,000. Tbasa penalty 
amounta were lut adjuatvd with the 
promu]gallon ol the 2008 Rule, when 
these peaaltia& were adJu.atad for 
inflation from 5270.000 to 1291l.OOO • 
Applying the COLA adjustmmt t,g the 
current peoalty amount af $2915,000 
results in a raw inflaUon increue ol · 
$1"-378 fur both penalties. As ldatad 
above, the DClA roundins role requJrea 
tbs mw Inflation increue to be row,.dad 
to the IJ8Jlr8flt multiple of S25,000 for 
penalties greataT than saoo,ooo. 
Rounding 514.376 tD the tJ8U'88l 
multiple of 125,000 aquala 125,000. 
That .rounded b:u:nue lncmmenl. of 
$25,000 is then added to \be 1195.000 
penalty llDlOUDt to a.rrift at a total 
inflation adjusted penalty amount of 
ssm.ooo. AccordlDBly, once tbia nus is 
e&ctm,, the statutory JDl!l'ICUll1Ha 
8IDOUDtl or th8llll pam,Jtt.. will 1n<wea1a 
to $320,000. 

In contrut, this rule does not adjult 
thOtlEI clvtl penalty amount. wh.-e tbs 
raw 1nnat1on amounts ue not high 
enough to round 11P tD the required 
multiple stat.Bd in the DClA, For 
example, undar uction 3008{a}(3) of the 
Reermrca Conallll'Vlltloo aod RacoYery 
Ad. 42 u.s.c. 6828(aJ{3).. I.be 
Adm~lMJ'-• civil parm!ty 
ofup. to. $37,500. per day of 
nonocnnpliaooe h .di YkJlatton. 'l1tis 
penalty wa, lal!lt adjmt9d for inl'lal.ion 
under the 2008 Rule.~ tae 
applicable 4.87 peroent coi.A to the 
statutory civil pene&ty amount of 
S37,500, the raw mlletion '1:loreMe 
equals only St.827 AD; tbs DCJA 
rounding rule requhw a raw lntlatian 
im::ntue increment to be rounded to the 
neareet multiple ul sa.ooo for penalties 
greater than Sl0.000 but leN 181m or 
eq_ual to $100,000. BaCIIWHt thla mw 
inflation lnc:nae 1s .IUll sufficilml to be 
rounded up to a multiple of 15,ooo, in 
aocordancii with the DCIA's roundi.ne 
rule, thia nde does not lncreue the 
$37,500 peoalty amount. However. if 
duri~ :tlie devvlopment ofBPA'sDl!IXI: 
Civil Monetary Ptmalty lntlation 
Ad.ju&tma:rt Rule, anticipated .to be 
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the im:reue tuee aftect." (S- NCtian 6 
of\be Pedlnl Civil 1-eldee lolatiou 
Adjutment Act of 1990, 28 lJ.8.C. 2481 
note, 11 IIM1lded by the DCIA, 31 
U.S.C. 3101 nott1.) Thua, the new 
i.nflatlon-ediuallld Cff'tl penalty amount.I 
~ be applied only lo violMIOIIII that. 
occur aftar the aflecUw date of tlllt rule, 

IV.GeodCa-
Section 553(b) of the Admi:ailb,djva 

Procedure Act {APA} plO¥ldea thtl, 
wheo an agancy for pd aaua 8nda 
that "notice and public proaadun • • • 
are .lmprldlcable, ~. Ill' 
ODm1'lllY to the public lntarat," the 
~:Y hsue a ntl• 'Without 

DOtlce and ID oppo.lulltty k 
publir. rxnment. BP.A hdl tlllll tba ia 
aood C8Ul8 to ~u..- tlm rule 
without providing for public comment. 
The primary purpoea of thla ftul TUht 
is merely to implamlrlt the lltat.Utory 
d~ive in the DClA to make periodic 
~ in ctYil penalty amounts by 
applying the adjuatamt formula ana 
roundlDS a,rles established by the 
lf.ab.lt9. Became the calculatioo oldie 
inc:rNNB k form:ula-driVlll'l and 
~ by statute, EPA bat DO 

to vary the amount oltbe 
...-ljustment to reflect any vtewa or 
■ugeetlOOIJ ~ad by 00ll1Dl8lllel'I. 
AcoordtnsJy, it would ..... DO fJU1'Pm8 
to provide 11t1 oPl)Ort1:mlty for pnbllc 
comm•nt on thls-rule. Tliu.s, notkle and 
public CQllUD811l ls UD.D8CC1111fY. 

bl addltioo, BPA is.making mak:irut .. th e 
tecboi«lal revision■ di11CU888U abow 
wilbout ll0tice and public comment. 
Beaall■e tu teclmical NVi1AODS to Tabla 
1 of 4D en. 19.4 more IICCW'Btely rdact 
the atatototy pravl■1ona Wider each of 
the IU~ of IBCtlOG 33!i(b} (i.e., 
under u us.c. UOU(bXlJC.AJ, (b)(a). 
and CbK3}} aJld do not oomtltl1le 
111bttantiVQ NMlioUII to th8 nutt, fM■e 
c:Ja.,... ~ . not require DDtlce wl 
oomJllll'IL 

v ...... .., md Bacldift Onlllr ...... 
A. ~ Ordw 12888: lftliu}tlto,y 
Plannin, and Blwisw and Encutilll!I 
On:181' 1 SlHJJ: fm-,,,:ovin&_ Rt,p]Qtion anti 
Ba,ulato,y Reviaw 

Thie aatian 11 not a "afplftmnt 
""Plal0r1 aotioll" IIDdw tbe tm d 
Jbmcuthire Ordc 12N8 (58 Pll 51738, 
October 4, 1998) and ~ is DOI 
subject to l'.9'rilM mdar Iha 8-culiw 
Ordaa laae& aod 18683 (76 PR 1821, 
Juuimy 31, 3011). 

B. Poparwa,t lwductio,, .Act 
'I1iJa actioo doM aotimp>ea 1111 

hllJrmatlonooUectfoa 'bwd■a undsthe 
provislGm of tu Plpllll'(ft w.ctiaa 

Allt of 19U5, 44 U.8.C. UOl-31511. 
Burden Is defined at 9 CFll 1320.S(b). 
Thia nde DMnly b:Jcmaea the amount 
of dvLI paoalti- fl.t could be impoaed 
io the caotex1 of a fectenl cifll 
administratift ttu1i.wemanl mloo or 
civil Judicial cue fur violatklaa of BPA­
adminiatenMi atlltutn IIJld tbalr 

' ·~ ffl8W'llioae. 
C. Rt,pJalorr Fledillty Act 

Today'a lml rule is not lul,fact to the 
'RIRu1atorY Plmibiltt:y Act {RPA), 5 
u.s.c. eoi-8u. w!dohpn819lty 
reqUftl an~ to prlpll'8 • 
1'1IRBlalorY fitlldllWty ualysia IDr 8D)' 
niia thitt will have a ~llcant 
ecoaomJc lmpa;it OP a.1111bll:nitlel 
nwnl..of'ai&ll entJU.. Tbe RPA 
eppli• ao.ly to rul• 1ubjeci to notice 
end MmlJW)t ntlemaking requl.rementa 
under the APA or ay olic lll(ute. Thia 
rule la not •ublect to Gotic:Je and 
00DUD8llt req~lt under the AP A 
OS' arry otha statute becaUN althouflh 
the rule ta subject ID the AP A, the 
Agency h• lDvar.d the "pd CMlle" 
exemi>Uon unaa- IS U.S.C. 55S(b), 
thereftn lt 1s not eubfect ta the notice 
and llOlll11ltlJlt ,aquJ1'8lBllllb. 

D. Un/tlnd«l MandatN Bt,/vnlr Act 
Thia action containa no f8daral 

mandala& umhir the pr0!iliom al Title 
ll of the Unfunded ..,.,..,_ ~ 
Act of !195 (UMRA), 2 u.s.c. 1!31-
1598 b ■tale, local, or b1bal 
govenummts or the private sector. The 
actjon implements mmdates 
apa:iftcally and expllc!tly Nt forth by 
Congreas in tha mA without tbe 
amdee of 1DY policy diacretlca by 
EPA. By apply1ng the adJuatment 
fonnula and rounding rules pn,ICribed 
by the DCl'A, this rule adJuat• for 
inflation the atatutary maximum and, m 
tome cues. the minimum, amouat ol 
cMl p9Dllltiel that can be w•ad by 
BP A fn an adminlstntfn entorc:.aeot 
action, or by the U.S. Attorn87 Geueral 
fn a civil judlciaJ oue, for Tlolationa of 
EPA-admlnt.lered atatutea and their 
implementins 1'98Ulattona. Bactmle the 
calculatio~ of Ill)! il1Cl'M88 Ill bmaJa-
driveo, SPA ha DO=::.=~ to vary the 8l110Wlt or 
Givan that the A1JPOCJ bas ma• "aood 
cau,e" ftndtaa tMt ,thla rule la DDl 
aubiect to ootD and c. .-..alll 
~ Wider tm APA or Ill)' 
othar s1atutll (MIi 8ecttao IV ol.thla 
notice). it ii DOt Qt,faot to NCtionl 202 
IIDd. 30I alUMltA. 'l:PA ha al10 
damdaad tut tkie aclloll III wot 
eubfad to tbe i:equirwts alwttm:a 
203 of UMRA beoa.1111e It contahu n.o 
regwaliorJ requlr'em1'1lt8 that mJsbt 
1lgnflbntly or uniquely affacf small 
governments. This nile merely inmluas 
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the amount or civil pe:ualtiu tut could 
coooeJYably be impoead in the OODtext 
of a f9deml alvil adminiatratlw 
~ action Ill' civil Judlchtl caee 
b- violatioat of BP A-mmf nistentd 
statu1a1 and lheir implementing 
repl.tioM. 

E. Execut.iw Order JS!U ~ 

Th.la action do-. oat haft hlarallan 
imp)icatioat. It will not haft lUhatantlal 
direct efllcta on the Slaa. oa tae 
ndationahip between the Dttional 
gownnnant and the State,, °" on the 
aill:ribuHan of power and 
reapcmatbllltlw llffl008 the ftl'loua 
lml• of pvernmaat. • specified ln 
Bxa:utlw Onw 11113 {1:M PR 4-U5:5, 
AU(IUlt 10, 1999). 1'bia rule 1mNly 
~ the amount of c1fl1 ,-lttM 
thel could <lOlJlllliftbly be lmpoead bl 
the cootext of a federal civil 
admJniltnlti-.e enforcement actfon GI' 
civil judicial cue for violation• ofBPA­
admini9tel-ed 9latut91 and tk8'r 
imp~ regnLrtlcna 'l"bs, 
Exacutifl CWel' 13132 dam not apply 
totlrlsrule. 

F. BueutJn Drda- 1!115: C:0-,,/taUon 
cutd Cootdinatlon With lndfon Tttbol 
~ 

Thia actlau does DOt ha'l/8 tdbaJ 
implications,• 8l)8C1fied iR lbmcutiw 
Order 13175 (ea 1'R 07249, Nowmba D, 
ZOOO). This rule ~J iAcrwas the 
amount of' chril peoaltiN that c:CNld be 
impONd Ill the coatext of a ---1 chtl 
adminiatmive enforcammt action or 
civil judicial can for violations of EPA­
administered statute, and their 
implementing mguleliona. Thi.I fiMl 
rule will not ha'"' substantial diract 
effects on tribal pemmanu. on the 
relaUOblhlp betWHO the fedaral 
savemment alld Indian tribes, or on the 
distribution or power and 
responsibilitlea between the fedanl 
gowrnmmt and IDdian tribal. Thus. 
E:x8cutive Order 131715 doaa not app;J 
to lbis action. 

G. ~ Qwr 18IHllt Pi.-..&..i of 
ChiJdrm ,_,. Bimronmetml HN/!dl 
ru.bandlklt/BlYJff• 

8P A lnlllrprals Bxecutive Order 13045 
(62 Flt 11HJ86, April 23, 1997) a& 

applytna aaly to tboN ngulatorr 
actions that coaoern beelth or ..r.ty 
rlsb. am tta1 u. anaIJsie required 
under tl8Clion 5-&01 ol the Bxecutive 
On:Jer ha the potanllal to iaflu8D08 the 
regulatioa. Thia action iB not aub;ect to 
Executive Orda-13046 becauee it cl,a,­
not r•t tlfe -n ~tlll lltltndard 
totmaded to ... health or ..r.ty 
.ritb. 

H. BJcecuti'N Qda,- JS.Zf 7: Acllam 
Concemma: ,..1,,,,...,. Tba1 
Sfsrrifk.:,JntJJ, Alfeal Bllecg Sapply, 
Ditrtributlan. a, u. 

'l1da aat1aa '9 act eulJfect t:D B:iacu.tiTe 
Order 13211 {80 Pl. J:83515. u.y 22, 
ZOOl}. N011UN It 1a not• elgnffl(Jeot 
nplataey actioa under Exacutive Order 
1281!16. 

L NatJoaol ~ 'haa,fwand 
AdwuloiRmnl Act 

Section 12(d) oftbe National 
Technology Tran&fer and ~ 
M oft995 ("NTI'AA,.}, 15 U.S.C. 273 
nota. diracts EPA IO me voluntary 
CC1DN1iUR18 standarda 1n lta N11Ulatory 
actf'Yltf. unleea to do ao would be 
l.ncooUllalt with applicable law or 
otharwiae impractical. Volwitary 
CODNOIIUI standards ant technical 
nandank {e.a,. material■ ■pacl.ficatlom, 
tnt methods. ,aemp11.ng pn,ceduna, and 
bu1i1M1N pnctk:aJ) that are developed or 
adopted by voluntary comamu, 
standards bodies. N1'TAA dlnicta BP A 
Lo provide Conpeea, throuah tbs U.S. 
offioe ofMa:r"1 andBudgt,t. 
explanatiOIUI 8ft lhe Apucy decides 
not to Wl8 available and appllcable 
voluntary consensu:s 81aadarda. Thia 
action doN not involve technical 
standard& Therefore. EPA did 1IOt 
co:nstder the Ull8 of any voluntary 
COuen■ullllandarda. 

J. Execat/'9 Onk 121198: P'9dezol 
.Aot.w,,nsToAddtflfll,En~ ,-,.1a .lflmr&y Populatlom and 
~Imr-.Popt,latloRe 

~tiYeCJn-M-12898 (59 PR 7e2g, 
February 16. 1194) eatabU■has fada:al 
exacuttn policy oa environmeatal 
iutti~ lls main pmrildon dincla 
federal qaocia, 1D the greal89t e,dent 
practicable and permitted by•• to 
make envl.roomentaJ jutk:a pat ~1Wr 
mleairm by Identifying and ad~ 
as appropriate, disproportiOlllltely hlsh 
and adwine 1t,sman health or 
envirmim&ntal effecte of their prupuina, 
poUcie,I. and adivitieNl on miaodty 
popuJat.lioM 8lld. Jow..income 
populatiom in the United Slatae. BPA 
lacu the di11cretiooary authmity to 
add18SII environmental jultk:e in this 
final ruJemaldns. The primary purp<>8lil, 
or this ftul ml• la merely to apply the 
DCA'a inflation adjumnent formula to 
make perlodic iDc:reuN ill the civil 
pemlUel taat may be hnpaeed foe' 
vkllatiom of EPA-edminlst.r.ti .catutes 
and their implementing regu)aHom.. 
Thua, becawle calculation of the 
increaee is formula-driven, BPA bu no 
discretion in updating the rule ta :reflect 
tu allowable statutory civil penalties 
deriTed from appl),lns the formula. 

Sulce the:ni le 'DO d.1acretkm under lhe 
DClA ia determinlng the statutory civil 
penalty amount, EPA oannot very the 
amount of the-ciYil penalty adfuatm9Dl 
lo addNa other iaues, including 
environmemel jmitloa issues. 
r.. Co....-,ioMI ,_,,.., Ad 

Tbe Congr.aional Renew Ad. s 
U.S.C. 801-808, as added by the Small 
BuiD8N Regu}alOly BDforcsmen1 
Fllll'D8U Act of 1998. ....-ellY ptO'fldel 
that before a rule may-tab .n'iN:.t. lb& 
agency promu}aatlng the rule muat 
submit a rule report. which includes a 
copy of the rule. to each Houae or the 
Congress and lo the Comptroller Gemn1 
of the United States. BPA will submit a 
1'9pOl't cootainln& thls rule and othar 
required information to the U.S. Senate. 
th,e U.S. Houae ofRapr8_18!1tatiWI, and 
the ComptroUw Cenml of the Umted 
8tatN prior to publlcetloo of the rule in 
the Fedwal ....... A ma,jm l'Ule 
oannot take effect until BO days after it 
is p,lbl:i•IM«J tn the Federal ......... 
Thie adiall is not a "major rule" u 
defined by 5 U.S.C. 804(2}. 

Ult als.biac:1111141 CPI. Part 19 

~ ~. 
Admlnistratift practioe and pracadtn. 
Plloaltias. 

Dall9ll: OctoDII J9, 201.3. 
Gina MllCmlhJ, 
AdmiAllllnrtof'. ~ .Prot9dlon ..-,, . 

Far die nacma set out iD the 
pnambla, title to, chapter I. put 19 of 
the Coda ol hderal Ragulatione la 
amtmded u i>llom: 

PART 11 ADJIJSTMElff OF CML 
MONETARY PENALTIES POR 
INFLATION 

• 1. The authority clt:atioo fat, part 1 Q 
c:ontlmutB to read N l:>Uowa; 

~ Pub. L. lm..-418. U U.S.C. 1481 
noote; Pllblk Law lM-18'. n U.S.C. S70l 
note. 

■ a. lllevlae f 18.2 to reed as follows: 

f 11.1 Iliff 9Vlt dlllllt. 

Tbe inareaaed penalty aananta ■-
Cortb in tbe 88Vllllth and laet column of 
Table J to S 19.4 apply In all Yiolatlona 
DDdar the applicable ■tatutee and 
n,gulatlons which oocur after DeClaber 
8 , 2013. The pmalty IUD01Ulta in the 
sixth column of Table 1 to 511t.4 apply 
to violations under the applicable 
statutes and reau}atiom whk:h occurred 
altar January 12, 3009, tluoup 
09cember 6. JOU. The penalty amounts 
in the fifth 00lumn of Table 1 to§ 19.4 
apply lo all violations under the 
applicahl• statutal and n,plation1 
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which ocamnni an. }an1amy 30. 1987, 
lllro.liah Much 11, llOCK. 

■ 3.a.,laefUMtoraadufollowa: 

11u ,._.,.,,..._andlllble. 
The adjaated atatuiSlty 

pnmstooa md thalr bJa amowtts 
are Ht out in Table 1. lalt cohunn 
In the table P1VVidea the QB'Wly affecthe 
lllatuWy atilt penalty amcnmla. 

TABLE 1 OF Sl!cTION 19.4-CM.. MoNETARY PENAL.TV INFLATION ADJu8TMeNT8 

7 U.S.C. 1111/.(a){t) ·-· 

7 u.s.c. 1~ ·--
11 U.8.C. B1~) ,_. 

11 u.ac .... -..... 
11.u.e.c. ---
st u.1.0. I·--

11 u.a.c..__ _ 
• u.e.c. ,.,.. .. - ... 

aau.a.c. , ... 
'8U.1£.1 • 
33U.8.C.lalt 
ssu.a.c. 
tSl!1~. 

aa u.a.a. 1■1tbJ(1>W .. 
sa u.a.c. ,:sz,11 .. u u.s.c.. ,., . ~ 
• u.e.o. ,., _ 
m u.e.c. 141'1b(dkt i _ 

au.a.c. ,,.. -•u.a.c.,_ .... 1-..... 
38 u.&C. 1IOI 11a1i C-
1~ • u.a.c. ,.,, ..... 

41~4-aib)_ 

42U.8.C.101Ji-

42~3Glllt-3tg)(ll)t9)( . 
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l"UNBICIDe. MCI 
l'IOO!NTICIOE N::f 
(R"RA). 

RFRA ........................... . 
TOICIC 8UB8TANCE8 

00NTA0l M'.rr 
~-)· __ 
TICA . . . . .................. . 
~FRAUD 

0MI.Af!MEOlll811Cr 
(PIQIA). 

PFCRA ·---··•··--·---······ 
~WAT&RACT ~--~---~-- ... - .. """''"········­O#A-.---

O#A --··---­OIIA --....... 
ONA-•-··---
CWA .............................. .. 
MAAINE PROrlCTION, 

FE&liARCH. N«J 
~ACT 
(M!"NA). 

NPASA-·-·--.... -
CliAT1'fft M.AIIWil 

CRUIM .. Qlll!III.. 
ATIONI IDM)lq, 

CACBIC)...,...,tllY.Jl'e 

CMa) ___ ,. 

IINia~ 
WATMN::f(SDWA). 

SOWA·----···-·---· 
SDWA----•-

.ce u.a.c. ~ 8DWA --··--

42 ~IOC»Mr4bt(1) - 8DWA ----
42 U.8.C. 9- 8DWA __ _ 
42 u.a.c. · .. · ·- a>WA ____ _ 
42 u.a.c. _ 8DWA ___ _ 

42 U.S.C. IIIQ(bl -·-· 8DWA ----­
.. U,S.C. :900l-1fct - lmWt -----

'12 U.8.C. IOlleKI) .. _,. SDf#A ... ... • •--
42 u..s.c. • . . ·-·-·· 8DW4 .ca u.a.c. . .... SDWVA .._,.., __ .., ..... .. 
41 U.8.C. - - 8DWA .... - .. .. 
u u.a.c. - l!ll!!IIIDENf1A U!AD-

MS&D. PAfNT HAZ­
ARD RliDUCTIOH 
ACrCFt-. 

U u.a.c. 481acaKI) ··- NOISE oeNTROL. ACT 
01'1972. 

411 Ll.8.C. ~a)_ A9CI.H'ICE CON­
~ATION ANQ. Pl!-

411U.8.C.=-
41 U.S.(). . ·-···· ... eu.ac.llllhtl) __ 
4:l!u.ac.-.._ 
41U.S.C. ·~-

COVERY ,er (FICAA). 
RCM-·---ACRA ____ _ 

fllM --•--· -· ·-···­
ACRA ----RCAA .... •-• .., ____ ,.,.__. 

ti.ODO 
125,0DO 

$10.lllQSSl6,000 
l1Cl,CXD'9111.000 

b0.0ll0/IIG,OOO 
l1o,eoo,'l'lll,OOO 

$25.000ilt.OOO 
126.000 
116.000 

1100,ooo.'13,000 
'8llO 

a,ooo 

~000 

Sl!6.000 

-.000 
110,000,1126,000 

M.OOQ/t126;000 
tl;OOM10JIDQ 

•ia.aoo 
-~,IIOQ 

11,BDO -.ooo 
'25,000 

'6~ 
lt0,000 

$S,IOQ 
127,900 

111,000/127,D 
l1 l.oooil117i!IIIO 

l11.0l:lla7/ll10 
111,000/1187,.IIIIO 

127,BOQ/11,100 
117,.IIIIO 
127,800 

$110.000/18,800 ..., 

.,~ 
115,oao 

127.!00 

117,eoo 

M,000t1Jlll,000 

125.000 

117.IOO 
111.oaMtm ,IOO 
-137.IP) .....,,,aao 

11UOO 
~ · 

11.79!0 
127.IIDO 
taS.aoo 

.. .!iOQl66.0IIO 
111.000 

St1.000 

117,900 

lla.tlOO 
~ 

$t 1,IIOOll32,SOO 
'11,QQ&llf1&7,&00 
$11.QOIIIIR.500 

l11,0CJQl9117,SOO 

132.50lnt, 100 
132,500 
182.500 

1130,ooo,M,300 
l1IIO 

lt<l,00Qi1Jtll5,000 

-.ooo 
1311,!00 

lllUOO 

IIS;OOQlll7,500 

127.500 

$32.500 
lt1.000o'S1ff1 .500 
tuoQ/1187 .15(10 

l!S,BOO/S11,0DO 
81&.800 

1100.CIOOf 
11.000.000 

$2,750 
182.500 
"7,500 

'8.li00,lll5,000 
111.000 

111.000 

-500 

17.500 

Pf.lM1,100 
117,800 

11,500 
t:17,800 

., 15.000t'l37,500 
,, &,(JOQIS177,aQO . .,.,.,..,., 
116,00Dlll177,800 

U7.sJOll1. 100 
197,600 
..,., /!ilK) 

t 140,CXlOl$4,:!IOO 
IMO 

111 .00Qi91S'l .600 

117.IIOO 

137.500 

SJl,600 

17.ooo,sal.500 

llllUIOO 

181.IIOO 
IHl,oocll'l177 ,800 
f7 ,IICJO,ll177,IOO 
17,BUQ!ltll.000 

11UOO 
l11o.81XY 

S1,100.800 
18.190 -­UR,IIOO 

17.IIOllll19AOO . 
Stl.OOD 

IUl,000 

IS1.IOO 

mJMt,100 
IS7JIQO 

$7,liOO 
$37.a,o 

ltlJXIQlll7,!IOO 
11t.0Cllm87.tll0 

l111,000,U7 _, 
Stl,OIM187.SUO 

SS7.soMR. 100 
137,!iOO 
'87.SUO 

,, 50~.300 
l8IIO 

S71,0DD,11187,!IIO .,,..,,., ... 
l11.GIIDlt147.llllO 

127.SOO 

137.500 

ffl.500 

17,0001132.!00 

132.500 

137,500 
St4.00C1'1187,&00 
$7,!DIW187,lm 
17.D'l'II.GOO 

121,IIJO 
Sl20.00I)' 

11. f!0.000 
$1.750 

SST,900 .... 
17.9DQlll7B,OOO 

11,.000 
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<II Wl.C. 1!11811(&)(3) -~ RORA -48 u.s.c. ell81e(dl(1) - RCR/1-. 
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41 U.S.C. l4130i) ........... a.EAN Alfi N::r (CM) -
41! U.S.C. 7413(dK1) - CAA-~------42 U.8.C. 7'113(lf)(3) __ CAA -····----4IZ u.a.c. 71114(11) .... , •• _. CAA----.. u.a.c. 1SMC0){1i -

CM, ___ 

QU.S.C. ==1 ·-- CAA ....... -~·· 
4t UAC. •)(5)(11) .. OOMPAEHliiNSIVE EN-

VIROHMf!NTAL RE-
SPONSE,COM-
Pl!NSATION, ANO IJ. 
ABlJTV ,er 
(CERCLA). 

42 u.s.c. 980etbJ(1) ~ CE:RCLA --41 u.s.c. ilOltll)(1) - CERCLA-----
42 U.I.C. !IIIOll(bt ·- CEF!ClA 
"'u.a.c. 9t!IOl((4 ---- CERCLA ............... ...... 
42 u.s.c. 1t046(a) ·-- ~PLAN-

NtNG MO 00MMlJ. 
NITY RIOHT·TO-

42 u.s.c. 
l<NOW ,er (el"ClM). EPCRA .. _ .. " ___ 

111141(1:J)(l ~ •. 
42 U.8.C. 1 UMl(bt(2') - EPCRA 
.cau.s.c.11=- ~---42 u.a.c. 11 1) _ ~-... ..... 
42 u.s.c. 11()16fd)(2) .,_ EPCRA ., ... ___ ,_ 

42U.S..C.1~1) - E!PCAA ·-·-..... - ............ 
42 u.s.c. 1GM(a){1) .,_ Ml!!FICUAV-CON-

T AININCi AND Al&-
CHAAtal5M!U5 MT• 
Tiil'IY MANAOIII BIT 
/ICr (SATTeAV ACT). 

42 u.a.c. 14304CQI ........ ~TTERY ACT ............... 

IPJl Dec. llllweffa PW 11-1-11: lt45 .-nJ 
IIUJIIII cc.. ........ 

EWRDIIIEHTAL PA0TECTION 
AGENCY 

40CFRPartU 

~FRl..11191 .. 

ApprcMllandPronlulgllonaf 
MIPlml'lllllllk.nPIMl;Tw; 
Proaedlnefu.lMlll+wwwY 
Dalermlnallonaand lllnof Pwml 
RewtelonstorPedwal0,.•19 
Pwlnlls 

AGMCY! 1mvironmerual Protact.ion 
Ap,q{BPA). 
AC110N: Withdrawal of dirwct ftna.l .rule. 

IUUMMY: On S...,.. 10, 2013, KPA 
pub.Uahed a direct final rule app,ro,,1ac 
portions of three f9'Vl.alona to the Taxu 

--:2.=.,•11 
126.000 
110.000 
,10,000 
t25.ooo -~ 16.000 

$2,90()'S25.tl00 
l200.000 
"6,000 
125.000 

125.000 
'21.000 

$25.000ill&.OOO 
S2tl,OOOll16,000 

125.000 

125,000 

-.c,ooitlPli.000 
St6.ooo,tf7'6,0QO 

·l26.000 
110.000 
125.ooo 
110.000 

$10.000 

P'Mlllel~ 
allr~IO, 
11197~ Mlln:h 15, 

927,IIOO 
111,DOO 
,11,000 
127.500 

127.fl00tl220.000 
16,500 

--~7.SOO 
sno.ooo 

127,!500 
127,!500 

127.500 
ia7;$00 

$27,~ 
S27,500M2,800 

Sl2'7.500 

1!7.liOO 

117,f.iOOIIIUOO 
ffl.500IStlVIOO 

117,800 
$11,000 
127,500 
$10,000 

110.000 

P'wlllllllaal8Qllve ............. P...-. ..... .... Mlr0h15. lllllr,!lllulfy12. ... 
Jan~~ acl09~ Deaam1Nr'8,a>tl ~e. s 

•.soo 137,IIOO $37,!00 
S,1,000 118.000 $18,-000 
111.000 118,000 $18,0IXI 
582,500 137,600 ts'T.SOO -~ 13T .fKll)llll95.000 137.!0111'1810.000 
18,900 17,500 S'l',IIOO 

S2.7Df32.600 IS, 710/137,500 IS,7111M1117 $ID 
Sfi0.000 -.000 -.000 

Slll,IIIO 187.500 187.500 
$32,IIOO 187.aoD 137,500 

132,500 $37,600 137,IIOO 
S3R.tl00 137,500 117,IIIO 

$32,800,WT,IIC)O S37 ~101,IIOO 1S1,ll)Ql'l117.SOO --~.500 137.IIDl107.SOO W ~117,IIOO 
$31i.900 S37,500 137,liOO 

'32.SOO t.,:7,500 187.BOO 

l3UCD1l7 .l500 137,60Cl11107.800 137,II00,$117 ,IIOO 
132,IIOO/t97,500 137.&00'lffl7.900 $37,5004117,IIOO 

132.!00 187,llOO 137,IIOO 
111.000 $10.000 S:lt.000 
132,100 187.IIDO .,.., 
111,000 115.000 S1e,a!O 

111,000 11e.ooo 1111.000 

P0R FtJRTH&ff l'tRJNIATION CONTACT: Ms. 
Adina Wiley (ePD-R), Air Permits 
Sacltoo, Bnvtroom.ot.al ProtecUon 
Apncy. Region I, 1446 Roal Avenue 
(OPD-R.l, Suite 1200, Dallas, TX 75202-
2733. The te1ephooe numb. Is (214) 
665-2115, Ma. Wiley am also b9 
raaabed via eleatronk: mail at 
wiJq.odtnaer,pa-,,v. 

Ll9l efSulajacta tn 40 CFR Pm1 IS 

Exrriroamumml protecUOA, Ak­
po)lutm control, IPQ0fpQl'ldJan. by 
reinnca, ~ta} relatiDns, 
Reportlag and NKJDl'dbeptog 
~-

Daed: October U., J01S. 
!Ion Cllny', 
ltBpJaal MmlidlDow; ffllp:ln It 

AccordiDslY, tba ameodmsots t.o 40 
CFll 52.8270 published in the,.__... 
a...., on Septembur 10. 2013 (78 FR 



--,,,g 
Fedanl IAlgitlBr/Vol. 78, No. 215/Wednesday, November 6, 2013/Rules and Regulations 68643 

and amended citations in two 
provisions of the comtru.ction standards 
to show the correct incorporation-by­
reference aection. 

In the DFR, OSHA stated that it would 
confirm the effective date of the DFR if 
it received no significant adverse 
comments. OSHA received eight 
favorable and no adverse comments on 
the DFR (see ID: OSHA-2013--0005-
0008 thru --0015 in the docket for this 
rulemakmg). Accordingly, OSHA is 
confirming the effective date of the final 
rule. 

In addition to explicitly supporting 
the DFR, several of the comm.enters 
provided supplemental information. Mr. 
Charles Johnson of AltairStrlckland 
stated that as a result of "[OSHA'e] 
incorporating both the 1968 and the 
(2011) versions of the ANSI Z535 
standard by rafe:rence[,] both 
manumctun,rs and employe:rs will likely 
migrate to the newer versions and the 
older versions will likely fade away as 
demand decline11" (ID; OSHA-2013-
0005--0011). Mr. Johnson al&o 
commented that "[h]ad OSHA deleted 
the rahrence to the ANSI Z35.1-1968 
l:f!:age, these signs would require 
rep~ at considerable rma 
unne0886arY cost to employers." Id. 

A second commenter, Mr. Blair 
Brewster of MySafetySign.com, 
described llff8l'8l advantages and 
limitati0118 of the updated ANSI sign.age 
standard&, concluding that "[i]t would 
be SITogant to assume that a single • 
standard is best. The ANSI Z535 
de.igns, the traditional safety sign and 
tag CMBiglls, as well as the countl888 
other deeigns to come, will all have 
their place and will all coexist" (ID: 
OSHA-2013--0006--0014). 

A third comn:urnter, Mr. Kyle Pitsor of 
the National mectrical Manufacturers 
Association (NEMA) stated that "[w)hile 
we would have prefetted that the 
references to the outdated standards be 
removad entirely from OSHA's 
regulatiODI, NEMA agrees that giving 
employers the option of using signs and 
tags that meet either the 1967-1968 or 
the most recent versions of the 
standards will provide the greatest 
flexibility without imposing additional 
coat8" (ID: OSHA-2013-0005-0013). 
Mr. Pitsor also helpfully noted that, 
contrary to proposed§§ 1910.6(e)(66) 
and (e){67) and 1926.6(h)(28)-(h)(30), 
the International Safety Equipment 
Association (ISEA) is not authorized to 
sell the ANSI Z535 standards proposed 
for incorpomtion by :reference, and these 
standarda are not sold on the ISEA Web 
site, www.safetyequipment.org. In 
response to Mr. Pitem's comment, 
OSHA is correcting the inoorporation­
by-refel'm08 provisions in quaetion in 

29 CFR 1910.6 and 1926.6 in a separate 
Federal Register notice identifying the 
three locations where the public can 
purchase the updated ANSI Z535 
standards. 

Finally, OSHA received an email from 
Jonathan Stewart, Manager, Government 
Relations, NEMA, aftsr the comment 
period ended (ID: OSHA-2013-0005-
0015). In his email, Mr. Stewart 
mentioned NEMA's earlier comments to 
the docket (ID: OSHA-2013-0005-
0013), and stated that "[w]hile reflective 
ofNEMA's poaition, those comments 
did not include a clarification ragarding 
the language that the NRPM used in Sec. 
1926.200 Accident prevention signs and 
tags." He further indicated that "[t]he 
language, while not inaccurate, was 
unclear regarding which figure(s) it 
intended to reference in the ANSI 
Z535.2-2011 standaro." Although this 
comment was late, OSHA considered it 
because it was a purely technical 
comment, pointing out an ambiguity in 
the cited provision's reference to figures 
in the updated version of the national 
consensus standard, ANSI Z535.2-2011. 
OSHA finds that the comment bas 
merit, and accordingly is clarifying the 
language in 29 CFR 1926.2D0(b) and (c) 
specifying which figures employers 
must follow in ANSI 2535.2-2011. 

List of Subjects in 29 CFR Parts 1910 
and 1926 

Sign.age, Incorporation by reference, 
Occupational safety and health, Safety. 

Authority and Signature 

David Michaels, Ph.D., MPH, 
Assistant Secretary of Labor for 
Oooupational Safety and Health, U.S. 
Departmant of Labor, 200 Constitution 
Avenue NW., Washington, DC 20210, 
authorized the preparation of this final 
rule. OSHA is issuing this final rule 
pursuant to 29 U.S.C. 653, 655, and 657, 
5 U.S.C. 553, Sec:rtttaryofLe.bor's Order 
1-2012 (77 FR 3912), and 29 CFR part 
1911. 

Signed at Waahington, DC, on October 30, 
2013. 
David Michaels, 
ABBistant Secret;aryof lAborforOccupational 
Safety and Health. 
(FR Doc. 2013-28336 Filed 11--6-13: 8:45 am) 

BILLING CODE 461o-a&-P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 19 

[FRL-9901-8&-0ECA] 

RIN 2020-AA49 

Civil Monetary Penahy Inflation 
Aclfustment Rule 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 

SUMMARY: With this action, EPA is 
promulgating a final rule that amends 
the Civil Monetary Penalty Inflation 
Adjustment Rule. This action is 
mandated by the Debt Collection 
Improvement Act of 1996 (DCIA) to 
adjust for inftation certain statutory civil 
monetary penalties that may be assessed 
for violations of EPA-administered 
statutes and their implementing 
regulations. The Agency is required to 
review the civil monetary penalties 
under the statutes it administers at least 
once every four years and to adjust such 
penalties as necessary for inflation 
according to a formula pxeacribed by the 
DCIA. The regulations contain a list of 
all civil monetary penalty authorities 
under EPA-administered statutes and 
the applicable statutory amounts, as 
adjusted for inflation, since 1996. 
DATES: This rule is effective December 6, 
2013. 
FOR FURTHER INFORMATION CONTACT: 
Caroline Hermann, Special Litigation 
and Projects Division (2248A), Office of 
Civil Enforcement, Office of 
Enforcement and Compliance 
Assurance, U.S. Environmental 
Protection Agency, 1200 Pennsylvania 
Avenue NW., Washington, DC 20460, 
(202) 564-2876. 
SUPPLEMENTARY INFORMATION: 

I. Background 

Pursuant to section 4 of the Federal 
Civil Penalties Inflation Adjw,tmsnt Act 
of 1990, 28 U.S.C. 2461 note, as 
amended by the DCIA, 31 U.S.C. 3701 
note, each federal ~ncy is required to 
issue regulations adjwiting for inflation 
the statutory civil monetary ~ties 1 

("civil panalties" or "pecnaltiaa") that 
can be imposed under the laws 
administered by that agency. The 
purpose of th888 adjustments is to 

• Section 3 of the Federal Civil Penaltiea Inflation 
Adjl18tment Act of 1990, 28 U.S.C. 2461 DOt8, u 
amended by the DCIA, 31 U.S.C. 3701 DOte, deflM8 
"civil mOllfltm'y pmalty" to mean "any panalt;y, &a 
or other IIIW:tfon that--{A)(i) Is for a apeclflc 
monatacy amount u provided by fadaral mr. or (Ul 
hu a maximum amount proYided for by faderal 
law. ~ •• " 

http://www.sa!etyequipment.org.
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maintain the deterrent effect of civil 
penalties and to further the policy pis 
of the underlying statutes. The DCIA 
requires adjustments to be made at least 
once every four years following tha 
initial adjustment. EPA's initial 
adjustment to each statutory civil 
penalty amount was published in the 
Federal R.egister on December 31, 1996 
(61 FR 69360), and became effective on 
January 30, 1997 ("the 1996 Rule"). 
EPA's second adjustment to civil 
penalty amounts we.s published in the 
Federal :Register on February 13, 2004 
(69 FR 7121), and became effective on 
March 15, 2004 ("the 2004 Rule"). 
EPA's third atljustment to civil penalty 
amounts was published in the Federal 
Register on December 11, 2008 (73 FR 
75340), as corrected in the Federal 
llegister on January 7, 2009 (74 FR 625), 
and became affective on January 12. 
2009 ("tbs 2008 Rule"). 

Where necessary under the DCIA, this 
rule, specifically Table 1 in 40 CFR 19.4, 
adjusts for inflation the maximum and, 
in some c:ase.s, the minimum amount of 
the statutory civil penalty that may be 
imposed for violations ofEPA­
administered statutes and their 
implementing regulations. Table 1 of 40 
CPR 19.4 identifies the applicable EPA­
administered statutes and sets out the 
inflation-adjusted civil penalty amounts 
that may be imposed pursuant to each 
statutory provision after the effective 
dates of the 1996, 2004 and 2008 rules. 
Where required under the OCIA 
formula, this rule amends the adjusted 
penalty amounts in Table 1 of 40 CFR 
19.4 for th068 violations that occur after 
the effective date of this rule. 

The formula pre8Crlbed by the DCIA 
for determining the inflation 
adjustment, if any, to statutory civil 
penalties consists of the following four­
step process: 

1. Determine the Co6t-of-Li.ving 
Adjustment (COLA). The COLA is 
determined by calculating the 
percentage increase, if any, by which 
the Consumer Price Index 2 for all-urban 
consumers (CPI-U) for the month of 
June of the calendar yeer preceding the 
adjustment exceeds the CPJ-U for the 
month of June of the calendar year in 
which the amount of such civil 
monetary penalty was last set or 
adjusted. 8 Acconiingly, the COLA 

2 Section 3 of the DCIA defines "Coosumer Price 
Index" to mean •·the Consumer Price index for al.l­
urben consumers publi&hed by the Departmeot of 
Labor." Intarasted parties may fmd the relevant 
Consumer Price Indax, pul,lidi,od by the 
De~ of Leber', :SC-u al. La!M Staliatics. on 
tbs lnteraet. To 110C81191h!a information. ~ to the 
CPI Home Page et: ftp://'ftp.bh.plpubl 
apeciDJ.reqmsWcpilcpiai.txt. 

• Seotiall i(b) al the DCIA defines the tsm "cost­
of-living adJu.atment" to mean "the p81:Centage (if 

applied under this rule equala the 
percentage by which the CPI-U for June 
2012 (i.e., June of the year prec:edi.ng 
this yam-), exceeds the CPI-U for June of 
the year in which the amount of a 
specific penalty was last adjusted (i.e., 
2008, 2004 or 1995, as the case may be). 
Given that the last inflation adjustment 
was published on December 11, 2006, 
the COLA for most civil penalties set 
forth in this rule was calculated by 
determining the percentage by which 
the CPI-U fur June 2012 (229.478) 
exceeds the CPI-U for June 2008 
(218.815), resulting in a COLA of 4.87 
percent. For those few civil penalty 
amounts that were last adjusted under 
the 2004 Rule, the COLA equals 20.97 
percent, calculated by determining the 
percentage by which the CPI-U for June 
2012 (229.478) exceeds the CPI-U for 
June 2004 (189.7). In the case of the 
maximum civil penalty that can be 
imposed under section 811(b)(7)(A) of 
the Clean Wat8'.l' Act, 33 U.S.C. 
1321(b)(7)(A), which is the sole civil 
1)8ll8}ty last adjusted under the 1996 
Rule, the COLA is 46.45 percent, 
d~etminedbycalculatingthe 
percentage by which the CPI-U for June 
2012 (229.478) exceeds the CPI-U for 
June 1996 (156.7). 

2. Calculate the Raw Inflation 
Increase. Once the COLA is determined, 
the second step is to multiply the COLA 
by 1he current civil penalty amount to 
determine the raw inflation increase. 

3. Apply the DCIA 's Rounding Rule to 
the Raw Inflation Increase. The third 
step is to round this raw inflation 
increase according to section 5(a) of the 
Federal Civil Penalties Inflation 
Adjustment Act of 1990, 28 U.S.C. 2461 
note, as amended by the DCIA, 31 
U.S.C. 3701 note. The DCIA's rounding 
rules require that any increase be 
rounded to the nearest multiple of: $10 
in the case of penalties less than or 
eqnal to $100; $100 in the case of 
penaltilill greater than $100 but less than 
or equal to $1,000; $1,000 in the case of 
penalties greater than S1 ,000 but less 
than or equal to $10,000; $5,000 in the 
case of penalties greater than $10,000 
but lees than or equal to $100,000; 
$10,000 in the case of penalties greater 
than $100,000 but less than or equal to 
$200,000; and $25,000 in the case of 
penalties greater than $200,000. (See 
section S{a) of the Federal Civil 
Penalties Inflation Adjustment Act of 

myl for each civil monetary penalty by which-{1) 
the Comumer Price Index far the month ol June of 
the calendar Jiillr pNCllding the adjuatment, exceeds 
(2) the Coll8UJl!Bl' Price Ind.ax fM the month of June 
of the calendar yev In which the amount of auch 
ciYil. monetary pe:oa.lty waa laat set or adjusted 
pursuant llo law." 

1990, 28 U.S.C. 2461 note, as amanded 
by the DCIA, 31 U.S.C. 3701 notX:I.) 

4. Add the Rounded Inflation 
Increase, if any, to the CWTent Penalty 
Amount. Once the inflation increase has 
been roundad pursuant to the DCIA, the 
fourth step is to add the rounded 
inflation increase to the CWTent civil 
penalty amount to obtain the new, 
inflation-adjusted civil penalty amount. 
For example, in this rule, the current 
statutory maxim.um penalty amounts 
that may be imposed under Clean Air 
Act (CAA) section 11S(d)(l), 42 U.S.C. 
7413(d)(1), and CAA section 205(c)(1), 
42 U.S.C. 7524(c){1), are increasing from 
$295,000 to $320,000. These penalty 
amounts were last adjusted with the 
promulgation of the 2008 Rule, when 
these penalties were adjusted for 
inflation from $270,000 to $295,000. 
Applying the COLA adjwrtment to the 
current penalty amount of $295,000 
results in a raw inflation increase of 
$14,376 for both penalties. As stated 
above, the DCIA rounding rule requires 
the raw inflation increase to be rounded 
to the nearest multiple of $25,000 for 
penalties greater than $200,000. 
Rounding $14,376 to the nearest 
multiple of $25,000 equals $25,000. 
That rounded increase increment of 
$25,000 is then added to the $295,000 
penalty amount to arrive at a total 
inflation adjusted penalty amount of 
$320,000. Accordingly, once this rule is 
effective, the statutory maximum 
amounts of these penalties will increase 
to S320,000. 

In contrast, this rule does not adjust 
those civil penalty amounts where the 
raw inflation amounts are not high 
enough to round up to the required 
multiple stated in the OCIA. l?or 
example, under section 3008(a)(3) of the 
Resolll'C8 Conservation and Recovery 
Act, 42 U.S.C. 6928(a}(3), the 
AdministratOl' may assess a civil penalty 
of up to $37,500 par day of 
noncompliance for each violation. This 
penalty was last adjusted for inflation 
under the 2008 Rule. Multiplying the 
applicable 4.87 percent COLA to the 
statutory civil penalty amount of 
$37,500, the raw inflation increase 
equals only $1,827.40; the OCIA 
rounding rule requires a raw inflation 
increase increment to be rounded to the 
nearest multiple of $5,000 for pmaltie6 
greater than $10,000 but less than or 
equal to $100,000. Because this raw 
inflation increase is not sufficient to be 
rounded up to a multiple of $5,000, in 
accordance with the DCIA's rounding 
rule, this rule does not increase the 
$37,500 penalty amount. HoW8V6'1', if 
during the development ofEPA's next 
Civil Monetary Penalty Inflation 
Adjustment Rule, anticipated to be 
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promulgated in 2017, the raw inflation 
increase can be rounded up to the next 
multiple of $5,000, statutory maximum 
penalty amounts currently atr $37,500 
will be increased to $42,500. 

Because of the low rate of inflation 
since 2008, coupled with the 
application of the DCIA's rounding 
rules, only 20 of the 88 statutory civil 
penalty provisions implemented by EPA 
are being adjusted for inflation under 
this rule. Assuming there are no changes 
to the mandate imposed by the DCIA, 
EPA intends to review all statutory 
penalty amounts and adjust them as 
neoeasary to account for inflation in the 
year 2017 and every four years 
thereafter. 

n. Teclmical Revision to Table t of 40 
CFR. 19.4 To Break Out Each of the 
Statutory Penalty .Authorities Under 
Sectian 325(b) of the Emergency 
Planning and Cmmnunity Right.-To­
Know Act (EPCRA) 

EPA is revising the row of Table 1 of 
40 CFR 19.4, which lists the statutory 
maximum penalty amounts that can be 
imp088d under section 325(b) of 
EPCRA, 42 U.S.C. 11045(b), to break out 
separately the three penalty authorities 
contained in subsection (b). Since 1996, 
EPA has been adjusting for inflation all 
of the statutory maximum penalty 
emounta specified under EPCRA section 
325(b), 42 U.S.C. 11045(b). Under past 
rules, the Agency has grouped the 
maximum penalty amounts that may be 
8S8El8eed under section 325(b) under the 
h&adixtg of 42 U.S.C. 11045(b) in Table 
l of 40 CFR 19.4. For example, unda:r 
the 2008 Rule, Table 1 of 40 CPR 19.4 
reflects that the statutory maximum 
penalties that can be imposed under any 
subparagraph ofEPCRA section 325{b) 
are $37,500 and $107,500. Connetent 
with how the other penalty authorities 
are displayed. under Part 19.4, Table 1 
now delineates, on a subpart-by-subpart 
basia, the penalty authorities 
enumerated under section 825(b) of 
EPCRA, 42 U.S.C. 11045(b) (i.e., 42 
U.S.C. 11045(b)(1)(A), (b)(2), and (b){a)). 
That is, upon the effective date of this 
rule, the statutory maximum peoe.lty 
that can be imposed under section 
325(b)(1){A) is $37,500; the statutory 
maximum penalties that can be imposed 
under section 325{b}(2) are $37,500 and 
$117,600; end the statutory maximum 
penaltiea that can be imposed under 
section 825(b)(3} are $37,500 and 
$117,500. 

m. Efmctive Date 
Section 6 of the DCIA provides that 

"any incr888e under [the DCIA) in a 
civil monetary penalty shall apply only 
to violatiODS wnich occur after the date 

the increase takes effect." (See section 6 
of the Federal Civil Penalties Inflation 
AdjustmBDt Act of 1990, 28 u.s.c. 2461 
note, as amended by the DCIA, 31 
U.S.C. 3701 note.) Thus, the new 
inflation-adjusted civil penalty amounts 
may be applied only to violations that 
occur after the effective date of this rule. 

IV. Good Cause 

Section 553(b) of the Administrative 
Procedure Act (AP A) provides that, 
when an agency for good cause finds 
that "notice and public procedure . • • 
areimpracticable,unnecessary,or 
contrary to the public interest," the 
agency may issue a rule without 
providing notice and an opportunity for 
public comment. EPA finds that there is 
good cause to promulgate this rule 
without providing fur public comment. 
The primary purpo88 of this final rule 
is merely to implemwt the statutory 
directive in the DC'JA to make periodic 
increases in civil penalty amounts by 
applying the adjustment formula and 
rounding rules established by the 
statute. Because the calculation of the 
increases is formula-driven and 
prescribed by statute, EPA has no 
discretion to vary the amount of the 
adjustment to reflect any views or 
suggestions provided by commenters. 
Accordingly, it would serve no purpose 
to provide an opportunity for public 
comment on this rule. Thus, notice and 
public comment is unnecessary. 

In addition, EPA is making the 
technical revisions discussed above 
without notice and public comment. 
Because the technical revisions to Table 
1 of 40 CPR 19.4 more accurately reflect 
the statutory provisions under each of 
the subparagraphs of section 325(b) (i.e., 
under 42 U.S.C. 11045(b}(l){A), (bX2), 
and (b)(3)) and do not constitute 
substantive revisions to the rule, these 
changes do not require notice and 
comment. 

V. Statutory and Executive Order 
Reviews 

A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 

This action is not a "significant 
regulatory action" under the terms of 
Executive Order 12866 (58 FR 51735, 
October 4, 1993) and therefore is not 
subject to rl!l'View under the Executive 
Orders 12866 and 13563 (76 FR 3821, 
January 21, 2011}. 

B. Paperwork Reduction Act 

This action doea not impoae an 
information collection burden under the 
provisiODI of the Paperwork Reduction 

Act of 1995, 44 U.S.C. 3501-3521. 
BUiden is defined at 5 CPR 1320.3(b). 
This rule merely incr988&8 the amount 
of civil penalties that could be imposed 
in the context of a federal civil 
administrative enforcement action or 
civil judicial case for violations ofEPA­
administered statutes and their 
implementing regulations. 

C. Regulatory Flexibility Act 

Today's final rule is not subject to the 
Regulatory F1exibility Act (RFA), 5 
U.S.C. 601-612, which generally 
requires an agency to prepare a 
regulatory flexibility analysis for any 
rule that will have a significant 
economic impact on a substantial 
number of small entities. The RF A 
applies only to rules subject to notice 
and comment rulemaking requirements 
under the AP A or any other statute. This 
rule is not subject to notice and 
comment requirements under the AP A 
or any other statute because although 
the rule is subject to the AP A, the 
Agency has invoked the "good cause" 
exemption under 5 U.S.C. 65S(b), 
th01'9fure it is not subject to the notice 
and comment requirements. 

D. Unfunded Mandates Reform Act 

This action contains no federal 
mandates under the provisions of Title 
II of the Unfunded Mandates Reform 
Act of 1995 (UMRA), 2 U.S.C. 1531-
1538 for state, local. or tribal 
governments or the private sector. The 
action implements mandates 
specifically and explicitly set forth by 
Congreas in the DCIA without the 
exercise of any policy discretion by 
EPA. By applying the adjustment 
formula and rounding rules prescribed 
by the DCIA, this rule adjusts for 
inflation the statutory maximum and, in 
some cases, the minimum, amount of 
civil penalties that can be assessed by 
EPA in an administrative enforcement 
action, or by the U.S. Attorney General 
in a civil Judicial case, for violations of 
EPA-administered statutes and their 
implementing regulations. B1K:a.use the 
calculation of any increase is form.ula­
driven, EPA has DO policy discretion to 
vary the amount of the adjll.11:ment. 
Given that the Agency has made a "good 
cause" finding that this rule is not 
subject to notice and comment 
requirements under the AP A or any 
other statute (see Section IV of this 
notice), it is not subject to sections 202 
and 205 of UMRA. BPA has also 
determinsd that this action is not 
subject to the requirements of section 
203 of UMRA because it contains no 
regulatory requirements that might 
signiflcantly or uniquely affect small 
governments. This rule merely inc:rea&eS 
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the amount of civil penalties that could 
conceivably be imposed in the context 
of a federal civil administrative 
enforcement action or civil judicial case 
for violations of EPA-administered 
statutes and their implementing 
regulations. 

E. Executive Order 13132 (Federalism) 

This action does not have federalism 
implications. It will not have substantial 
direct effects on the States, on the 
relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132 (64 FR 43255, 
August 10, 1999). This rule merely 
increases the amount of civil penalties 
that could conceivably be impoaed in 
the context of a federal civil 
administrative enforcement action or 
civil judicial case for violations ofEPA­
administered statutes and their 
implementing regulations. Thus, 
Ex0CUtive Order 13132 does not apply 
to this rule. 

F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 

This action does not have tribal 
implications, as specified in Executive 
Order 13175 (65 FR 67249, November 9, 
2000). This rule merely increases the 
amount of civil penalties that could be 
imposed in the context of a federal civil 
administrative enforcement action or 
civil judicial case for violations of EPA­
administered statutes and their 
implementing regulations. This final 
rule will not have substantial direct 
effects on tribal governments, on the 
relationship between the federal 
government and Indian tribes, or on the 
distribution of power and 
responsibilities between the federal 
government and Indian tribes. Thus, 
Executive Order 13175 does not apply 
to this action. 

G. ExtJCUtive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 

EPA interprets Executive Order 13045 
(62 FR 19885, April 23, 1997) as 
applying only to those regulatory 
actions that concern health or safety 
risks, such that the analysis required 
under section 5-501 of the Executive 
Order has the potential to influence the 
regulation. Thie action is not subject to 
Executive Order 13045 because it does 
not establish an environmental standard 
intended to mitigate health or safety 
risks. 

H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affr,ct Energy Supply, 
Distribution, or UBfl 

This action is not subject to Executive 
Order 13211 (66 FR 28355, May 22, 
2001), because it is not a significant 
regulatory action under Executive Order 
12866. 

I. National Technology Transfer and 
Adwncement Act 

Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 ("NTTAA"), 15 U.S.C. 272 
note, directs EPA to use voluntary 
consensus standards in its regulatory 
activities unless to do so would be -
inconsistent with applicable law or 
otherwise impractical. Voluntary 
consensus standards are technical 
standards (e.g., materials specifications, 
test methods, sampling proced1.11'8B, and 
business practices) that are developed or 
adopted by voluntary consensus 
standards bodies. NTTAA directs EPA 
to provide Congress, through the U.S. 
Office of Management and Budget, 
explanations when the Agency decides 
not to uae available and applicable 
voluntary consensus standards. This 
action does not involve technical 
standards. Therefore, EPA did not 
consider the use of any voluntary 
consensus standards. 

J. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 

Executive Order 12898 (59 FR 7629, 
February 16, 1994) establishes federal 
executive policy on environmental 
justice. Its main provision directs 
federal agencies, to the greatest extent 
practicable and permitted by law, to 
make environmental justice part of their 
mission by identifying and addressing, 
as appropriate, disproportionately high 
and adverse human health or 
environmental effects of their programs, 
policies, and activities on minority 
populations and low-income 
populations in the United States. EPA 
lacks the discretionary authority to 
address environmental justice in this 
final rulemaking. The primary purpose 
of this final rule is merely to apply the 
DCIA's inflation adjustment formula to 
make periodic increases in the civil 
penaltiea that may be imposed for 
violations of EPA-administered statutes 
and their implementing regulations. 
Thus, because calculation of the 
increases is formula-driven, EPA has no 
discretion in updating the rule to reflect 
the allowable statutory civil penalties 
derived from applying the formula. 

Since there is no discretion under the 
DCIA in determining the statutory civil 
penalty amount, EPA cannot vary the 
amount of the civil penalty adjustment 
to address other iswes, including 
environmental justice issues. 

K. Congressional Review Act 
The Congremonal Review Act, 5 

U.S.C. 801-808, as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulga:tin.g the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptrolltli' General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. Hause of Repre8Ellltatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. A major rule 
cannot take effect until 60 days after it 
is published in the Federal Register. 
This action is not a "major rule" as 
defined by 5 U.S.C. 804(2). 

List of Subjects in 40 CFR Part 19 
Environmental protection, 

Administrative practice and procedure. 
Penalties. 

Dated: October 29, 2013. 
Gina McCarthy, 
Administrator, Envirorummtal Protection 
ABency. 

For the reasons set out in the 
preamble, title 40, chapter I. part 19 of 
the Code of Federal Regulations is 
amended as follows: 

PART 19-ADJUSTMENT OF CIVIL 
MONETARY PENAL TIES FOR 
INFLATION 

■ 1. The authority citation for part 19 
continues to read as follows: 

Authority: Pub. L. 101-410, 28 U.S.C. 2461 
note: Public Law 104-134, 31 U.S.C. 3101 
note. 

■ 2. Revise§ 19.2 to read as follows: 

§ 19.2 Effective date. 
The increased penalty amounts set 

forth in the seventh and last column of 
Table 1 to§ 19.4 apply to all violations 
under the applicable statutes and 
regulations which occur after December 
6, 2013. The penalty amounts in the 
sixth column of Table 1 to § 19.4 apply 
to violations under the aptl~crle 
statutes and regulations w occurred 
after January 12, 2009, through 
December 6, 2013. The penalty amounts 
in the fifth column of Table 1 to § 19.4 
apply to all violations under the 
applicable statutes and regulations 
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which occurred after March 15, 2004, 
through January 12, 2009. The penalty 
amounts in the fourth column of Table 
1 to S 11U apply to all violations under 
the applicable statutes and regulations 

which occurred after January 30, 1997, 
through March 15, 2004. 

■ 3. Revise § 19.4 to read as follows: 

t 19.4 Penalty adjwtment and table. 
The adjusted statutory penalty 

provisions and their applicable amounts 
are set out in Table 1. The last column 
in the table provides the newly effective 
statutory civil penalty amounts. 

TABLE 1 OF SECTION 19.4-CfVIL MONETARY PENALTY INFLATION ADJUSTMENTS 

Penalties effective 
U.S. Code Clatlon Envlronmental statute Statutory penaltlee, after January 30, 

as enacted 1997~ 
March 15, 2 

7 U.S.C. 136/,(a){1) ......... FEDERAL INSECTICIDE. $5,000 $5,500 
FUNGICIDE, AND 
RODENTICIDE ACT 
(FFRA), 

7 u.s.c. 136/.(a)(2) ......... AFRA .............. _, .... ._ ..... $500/$1,000 $6501$1,000 
15 u.s.c. 2615(a){1) ....... TOXIC SUBSTANCES $25,000 $27,500 

CONTFIOI.. ACT 
(TSCA). 

15 u.s.c. 2647(8) ........... TSCA ............................... $5,000 $5,500 
15 u.s.c. 2847(g) ···--·- T8CA ...... - ...................... $5,000 $5,000 
31 u.s.c. 31101i!(aX1) --·· PFIOGiRAM FRAUD $5,000 $5,500 

CML REMEOM!8 ACT 
(PFCRA). 

31 U.8.C. 3802(a){2) --· PFCAA ...... -. ................... $5,000 $5,500 
33 u.s.c. 1819(d) ........... CLEAN WATER Ar:T $25,000 $27,500 

(CWA). 
S3 u.s.c. 1319(g)(2)(A) .. CWA • ., ___ ............... __ ,. $10,000/$25,000 $11,000J$27 ,500 
33 u.s.c. 1819(g)(2)(B) _ CWA --.. ··----- $10,000/$125,000 $11,000/$137,500 
33 U.S.C. 1821(b)(9)(B)(I) 

CWA ---.. ··-·-- $10,000/$25,000 $11,000/$27,500 
33 u.s.c. CWA ___ .,.,, ____ 

$10,000/$125,000 $11,000/$137,50() 
1321(b)(6)(B)(H). 

33 U.S.C. 1321 (b){7)(A) .. CWA .................. __ $25.00Q/t1 ,000 $27,500/$1, 100 
33 U.8.C. 1321(b){7)(B) .. CWA --------•·-- ses.ooo $27,500 
33 U.8.C. 1321 (b){7)(C) _ CWA .-........ _, ___ ,,._., $25,000 $27,500 
33 u.s.c. 1321 (b){7)(D) .. CWA ................................ $100,000/S8,000 $110,000/$3.300 
33 U.S.C. 1414b(d)(1) 1 ... MARINE PROTECTION, $800 $660 

RESEARCH,AND 
SANCTUARIES ACT 
(MPRSA). 

33 u.s.c. 1416(8) -----· MPRSA ........................... $50,000/$125,000 $56,000/$137,500 
33 u.s.c. 1901 note (Ne CERTAIN ALASKAN $10,000/$25,000 $10,0001$25,000 2 

1409(a)(2)(A)J. CRUISE SHtP OPER-
ATIONS(CACSOJ. 

33 u.s.c. 1901 nole <- CACSO ·-----··--- $10,000l$125,000 $10,000/$125,000 
1-408{a){2)(8,)). 

33 u.s.c. 1901 note<- CACSO ....... - ............. , .. 
1408tb)(1». 

$25,000 $25,000 

42 u.s.c. 300g-S(b) ....... SAFE DRINKING $25,000 $27,500 
WATER ACT (SOWA). 

42 u.s.c. 300g- SDWA ·----·~·---··•--·- $25,000 $27,500 
~)(A). 

42 s.c.~ 
SOWA --·-•-·- $6,000/$25,000 $5,000/$25,000 

3(g)(3)(B). 
42 u.s.c. 300g- SOWA ______ ,_. .... , .. 

$25,000 $25,000 
3(g)(S)(C). 

42 u.s.c. 300h-2(b)(1) ... SOWA .. ...,.,., _______ 
$25,000 127,500 

42 u.s.c. 300h-2(c)(1) ... 
SDWA --·-----·--- $10,000/$125,000 S11,000l$137 ,500 

42 U.S.C. 300h-2(o){2) ... 
SOWA ----·-··- $5,000/$125,000 $5,500/$137,500 

42 u.s.c. 300h-3(c) ·-· SOWA -·-··-- $5,000/$10,000 IS,llOOIS 11,000 
42 u.s.c. 300l(b) ··-·--· SOWA------··-·· $15,000 $15,000 
42 U.8.C. SOOl-1{c) ......... SOWA --·--·--· $20,000/$50,000 $22,000/S65,000. 

42 U.S.C. 300j(e)(2) _, .. SOWA ,_,_ .. ,_ ............. $2,500 $2,750 
42 U.S.C. 300j-4(c) ......... SDWA - .. , ...................... $25,000 $27,500 
42 U.S.C. ~b){2) .... 'i!JDWA ................ _ .......... $25,000 $25,000 
42 u.s.c. ~d) -·--· 'IJt:IINA. ..................... _ ... , $5,000/$50,000 $5,500'$56,000 
42 u.s.c. 4862d(b)(5) ·-·· Rl!l3l8lrW. t.lH). $10,000 $11,000 

BASED PAM HAZ· 
ARO REDUCTION 
ACT OF 1992. 

42 u.s.c. 4910(8)(2) ··--· NOISE CONTFIOl. ACT 
OF 1972. 

$10,000 $11,000 

42 U.S.C. 8928{a)(S) ....... RESOURCE CON- $25,000 $27,500 
SERVATION ANO RE-

42 u.s.c. 6928(c) __ 
COVERY ACT (RCRA). 

RCRA ·--·----··· ......... $25,000 $27,500 
42 U.8.C. 6928(g) ........... RCRA ---............ $25,000 $27,500 
42 u.s.c. 6928(h)(2) ---- RCRA --•-·-- $25,000 127,500 
42 u.s.c. ~e) ·-- RCRA. -·------ $6,000 $5,500 
42 u.s.c. 8973(b) __ ,, RCRA--- ...... , .. _ 16,000 $5.500 

Penalties eflecllve Pen«ltle8 eftecllve 
allerMarch 15, after January 12, 
2004 lhrough 2009 lh':.fo 

January 12, 2009 December 8, 013 

$6,500 17,500 

S6!IOIS1, 100 $750/$1,100 
132,500 $37,500 

$6,500 $7,500 
$5,500 $7,500 
$6,500 17.500 

$6,500 $7,500 
$32,500 $37,500 

$11,000/S32,500 $16,000/$37.500 
$11,0001$157,500 $16,000/$1 n .aoo 

$11,000/$32,500 $16,000/$37,500 
$11,000/$167 ,600 $16,000/$1TT ,500 

$32,500/$1, 100 $37,500/$1, 100 
$32,500 $37,500 
$32,500 $37,500 

$130,000/14,800 $140,000ll4,.SOO 
S7e8 1860 

$05,000/$157,500 $70,000/$1n,soo 
$1 0,OOOll25,000 $11,000/$27.500 

$10,000/$125,000 $11,000/$137,500 

$25,000 $27,!500 

$32,500 $37,500 

$32,500 $37,500 

$8,000/S27,500 $7,000/$32.SOO 

$27,500 $32,500 

$32,500 $37,500 
$11,000/$157,500 $16,000/$177,500 

$6,500/$157,500 $7,500/$177,500 
$6,500/$11,000 $7,500/$16,000 

$16,500 $16,500 
$100,000/ $110,000/ 

$1 ,000,000 $1 ,100,000 
$2,750 $3,750 

$32,500 $37,500 
127,500 $32,500 

$8,SOM86,000 $7,5001$70,000 
$11,000 $16,000 

$11,000 $18,000 

$32,500 $37,500 

$32,600 $37,500 
$32,500 $37,500 
$32.500 $S7,500 

$0,500 '7,!IOO 
$6,500 $7,500 

!'enaltieeeffectlve 
after 

December 6, 2013 

$7,500 

$750/$1, 100 
$37,500 

$7,500 
$7,500 
17.500 

$7,500 
$37,500 

$16,000/$37,500 
$18.000/$187,500 
$18,000/$37 ,500 

$16,000/$187,500 

$37,500/$2,100 
$37.SOO 
$37,500 

S1SO,OOM5,SOO 
saeo 

$'75,000/$187,500 
$11.000/$27,500 

$11,000/$147,SOO 

$27,500 

$37,500 

$37,500 

$7 ,000/$32,500 

$32,500 

$37, 500 
500 $16,000/$187, 

$7,500/$187,500 
$7,50()/$18,000 

$21,500 
$120, 000/ 

$1,150,000 
$3,750 

$37,500 
$32,500 

$7,500/$75,000 
$16, 000 

$16,000 

$37,500 

$37,500 
$37,500 
$37, 

$7, 
$7, 

500 
800 
500 
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TABLE 1 OF SECTION 19.4--CML MONETARY PENALTY INFLATION ADJUSTMENTS-Continued 

Penaltiee effeolt"ve Penalliee effecllve Penalties elfeolive Penalliee effective 
U.S. Code Citation Environmental statute Slalutory penalties, after January 30, after March 15, after January 12, 

as enacted 1997thro~ 20041h~ 
~~13 

after 
March 15, January 12, December 8, 2013 

42 U.S.C. 6991e(a)(3) ·- RCRA ·---··-··---•·-·· $25,000 $27,500 $32,500 $37,500 $37,500 
42 U.S.C. 6991e(d}(1) •.••. 

RCAA --·-·--•-· 
$10,000 $11,000 $11,000 $16,000 $16,000 

42 U.S.C. 6891e(d)(2) •·-· ACRA --·----·---•·· $10,000 $11,000 $11,000 $16,000 $16,000 
42 U.S.C. 7413(b) ·---- CLEAN AIR ACr (CAA) .. $25,000 $27,500 $32,500 $37,500 $37,500 
42 u.s.c. 7413(d)(1) --·- CAA--- .. $25,000/$200,000 $27,500/$220,000 $32,500/$270,000 $37.500/$295,000 $37,500/$320,000 
42 U.S.C. 7413(d)(3) ,,_ ... 

CAA ·-·-··--···---·---
$5,000 $5,500 $6,500 $7,500 $7,500 

42 U.S.C. 7524(a) ........... CAA ··--.. ----·-·--·· $2,500/$25,000 $2,7501$27,500 $2, 750/$32,500 $3, 750/$37 ,500 $3,7501$37,500 
42 U.S.C. 7524(c)(1) -·- CAA ................................. $200,000 $220,000 $270,000 $295,000 $320,000 
42 U.S.C. 7545(d)(1) ·--· CAA ................................. $25,000 $27,500 $32,500 $37,500 $37,500 
42 U.S.C. 9604(e)(5)(B) .. COMPREHENSIVE EN• $25,000 $27,500 $32,500 $37,500 $37,500 

VIROOMENTALRE· 
SPONSE, COM-
PENSATION, AND t.l· 
ABILITY ACT 
!CERCLA). 

42 u.s.c. 9606(b)(1) -···· CERCLA .......................... $25,000 $27,500 $32,500 $37,500 $37,500 

42 U.S.C. 9809(a)(1) ·--· 
CERCLA ............ ______ $25,000 $27,500 $32,500 $37,500 $37,500 

42 u.s.c. 9809{b) ....... _ CERCLA ......... _____ $25,000/$75,000 $27,500/$62.,500 $32,500/$97.500 $37,500/$107,500 $87,!JOOl$117,500 
42 U.$.C. 9609(C) ..... _._ 

CERCLA --·------· 
$25,000/$75,000 $27,500$82,500 $32,500/$87.500 $37,500/$107,500 $37,500/$117.500 

42 U.S.C. 11045(a) ......... EMERGENCY PLAN• $25,000 $27,500 $32,500 $37,500 $37,500 
NING AND COMMU-
flUTY RIGHT-TO-
KNOW ACT (EPCRA). 

42 u.s.c. EPCRA .... ·- $25,000 $27,500 $32,500 $37,500 $37,500 
11045(b)(1)(A) 4_ 

42 u.s.c. 11046(b)(2) -· EPCRA ··--···-···-·- $!5,000/175,000 $27,500/$82,500 $32,500/S97,500 $37,500/$107,500 $37,500/$117,500 
42 U,S.C. 11°'415(b)(3) ..... EPCRA • .,_,_ .. , .. ---~-·- $25,000/$76.000 $27,500'$82,500 $32,500/$97,500 $37,500/$107,500 $37 ,500/$117 ,500 

42 U.S.C. 11045(c)(1) ··- EPCRA •--····•-•·-·--· $26,000 $27,500 $32,500 $37,500 $37,500 

42 U.S.C. 11045(c)(2) ..... EPCRA .. - .. ···-·---·---·• $10,000 $11,000 $11,000 $16,000 $16,000 
42 U.$.C. 11045(d)(1) ..... EPCRA -· $25,000 $27,500 $32,500 $37,500 $37,500 

42 U.8.C. 14304(a)(1) .. - MERCURY-CON· $10,000 $10,000 $11,000 $16,000 $16,000 
TAINING AND RE· 
CHARGEABLE BAT• 
TERY MANAGEMENT 
ACT (BATTERY ACT). 

42 u.s.c. 14304(g) ......... BATTERY ACT -······-·-- $10,000 $10,000 $11,000 $16,000 $16,000 

, Note that 33 U.S.C. 1414b (dl{1){B) contains additional penalty escalation provisions that must be applied to the penalty amounts set forth in lhia Table. The 
amounts set forth in this Table reffect an inflation adjustment to the calendar year 1992 penalty amount expressed in section 1048{d)(1)(A), which is used 1110 caleul8'8 
the applicable penalty amount under MPRSA section 104B(d}(1)(B) for violations that oocur in any subsequent calendar year. 

• CACSO was passed on December 21, 2000 as part of iltle XIV of the ConsoHdated Appropriations Act of 2001, Pub. L. 106-654, 33 U.S.C. 1901 note. 
3The original statutory penalty amounts of $20,000 and $50,000 under section 1432(c) of the SOWA, 42 U.S.C. 300H(c), were subsequently increased by Con­

greas pursuant lo section 403 of the Public Health Security and Biotarrorlsm Preparedness and Response Act of 2002, Publlc Law No. 107-188 (June 12. 2002), to 
$100,000 and $1,000,000, respectively. EPA did not adjust these new penalty amounts in Its 2004 Civil Monetary Penalty Inflation Adjustment Rule ("2004 Ruta"). 69 
FR 7121 (February 13, 2004), because they had gone into effect Iese than two years prior to the 2004 Rule. 

4 Consist.ent with how the EPA's other penalty authorities are displayed under Part 19.4, this Table now delineates, on a subpart-by-subpart basis, the penalty au­
thorities enumerated under section 325(bj of EJjCRA, 42 U.S.C. 11045(b) (Le., 42 U.S.C. 11045(b)(1)(A), (b)(2), and (b)(3)). 

[FR Doc.. 2013-26648 Filed 11-6-13: 8:45 aml 
BILLING CODE 6660-60--l' 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[EPA-AO&-OAR-2018--0836; FRL--9902-50-
Region 6) 

Approval and Promulgation of 
Implementation Plans; Texas; 
Procedures for Stringency 
Determinations and Minor Permit 
Revisions for Federal Operating 
Permits 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Withdrawal of direct final rule. 

SUMMARY: On September 10, 2013, EPA 
published a direct final rule approving 
portions of three revisions to the Texas 

State Implementation Plan (SIP) 
ooncsming the Texas Federal Operating 
Permits Program. The direct final action 
was publiahed without prior proposal 
because EPA anticipated no adverse 
comments. EPA stated in the direct final 
rt1le that if we received relevant. adverse 
comments by October 10, 2013, EPA 
would publish a timely withdrawal in 
the Federal Register. EPA subeequently 
received timely adverse comments on 
the direct final rule. Therefore, EPA is 
withdrawing the direct final approval 
and will proceed to respond to all 
relevant, adverse comments in a 
subsequent action based on the parallel 
proposal published on September 10, 
2013. As stated in the parallel proposal, 
EPA will not institute a second 
comment period on this action. 

DATES: The direct final rule published 
on September 10, 2013 (78 FR 55221), 
is withdrawn as of November 6, 2013. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Adina Wiley (6PD-R), Air Permits 
Section, Environmental Protection 
Agency, Region 6, 1445 Ross Avenue 
(6PD-R), Suite 1200, Dallas, TX 75202-
2733. The telephone numbe:r is {214) 
665-2115. Ms. Wiley can also be 
reached via electronic mail at 
wiley.adinaOepa.gov. 

List of Subjects in 40 CFR Part 52 

Environmental protection. Air 
pollution control. lncorpatatmn by 
reference, Intergovernmental relations, 
Reporting and recordkeeping 
requirements. 

Dated: October 28, 2013. 

Ron Curry, 
Regional Adminis1.ratoc, Region 6. 

Accordingly, the amendments to 40 
CFR 52.2270 published in the Federal 
Register on September 10, 2013 (78 FR 

mailto:wiley.adina@epa.gov.


UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION2 

In the Matter of 

Edwin Andujar Bermudez dba 

290 BROADWAY NEW 
YORK, NY l 0007-866 

Truly Nolen Pest Control De Caguas, 

: Docket No. FIFRA-02-2017-5302 
Respondent 

ORDER EXTENDING COMPLAINANT'S TIME TO FILE MOTION FOR PENALTY 
AND AGREEING TO ISSUE SCHEDULING ORDER 

By Order dated September 14, 2017, the Undersigned granted Complainant's Motion 

fo.r Default Judgment on Liability, and ordered Complainant to file and serve, on or before 

October 30, 2017, the Motion for Penalty providing factual grounds for the proposed penalty 

against Respondent in this matter. 

On September 28, 2017, Complainant's Attorney filed, for good cause shown, a Motion 

for Extension of Time, requesting an additional six months (one-hundred and eighty days) to 

file and serve the Motion for Penalty. Based on the information provided by Complainant, an 

extension of time through April 30, 20 I 8 for Complainant to file and serve a Motion for 

Penalty was granted by Order dated October 5, 2017. 

On April 19, 2018, Complainant's Attorney filed, for good cause shown, a second 

Motion for Extension of Time, requesting an additional four months (one-hundred and twenty 

days) to file and serve the Motion for Penalty. The reasons cited for this request was that the 

impact of the widespread destruction and damage caused by Hurricanes Inna and Maria was 



still being felt on the island of Puerto Rico. Finally, there was some confusion as to whether 

Respondent continued to be represented by counsel, further justifying a continuation of a 

temporary stay on further filings. Based on the information provided by Complainant, an 

extension of time through August 28, 2018 for Complainant to file and serve a Motion for 

Penalty was granted by Order dated April 23, 2018. 

On August 9, 2018, Complainant's Attorney filed, for good cause shown and with the 

consent of counsel for Respondent, a Motion for Extension of Time and Scheduling Order, 

requesting an additional five months (one-hundred and fifty (150) days) to file and serve the 

Motion for Penalty. Complainant requests the extension because Respondent's prior counsel 

has resumed representation of Respondent and settlement negotiations are progressing. These 

negotiations include the production of financial documents by Respondent and the review of 

these documents by Complainant. In addition, Complainant seeks a scheduling order to 

encourage progress in this matter. The Undersigned finds that granting the extension and 

issuing a scheduling order are warranted and in the best interest of both parties. 

ORDER 

Based on the information provided by Complainant, an extension of time through 

January 28, 2019 for Complainant to file and serve a Motion for Penalty is hereby 

granted. In addition, the Undersigned orders the parties to produce a Joint Status Report 

no later than August 31, 2018. Based on the information set forth in that report, the 

Undersigned will issue a Scheduling Order no later than September 14, 2018. 

Effective Date 

The effective date of this Order shall be the date it is signed by the Regional 
Judicial Officer, below. 

Date: August 9, 2018 

Presiding Officer 



CERTIFICATE OF SERVICE 

I hereby certify that the Order Extending Complainant's Time To File Motion 

For Penalty And Agreeing To Issue Scheduling Order by Regional Judicial Officer 

Helen Ferrara in the matter of Edwin Andujar Bermudez dba Truly Nolen Pest 

Control De Caguas, Docket No. FIFRA-02-2016-5302, is being served on the parties 

as indicated below: 

First Class Mail -

Inter Office Mail -

Dated: August 9, 2018 

Edwin Andujar Bermudez dba 
Truly Nolen Pest Control De Caguas 
P.O. Box 7155 
Caguas, Puerto Rico 00726 

Edwin Andujar Bermudez dba 
Truly Nolen Pest Control De Caguas 
Urb. Miraflores, 16-015 Calle 29 
Bayamon, Puerto Rico 00957-3707 

Jeannie Yu, Esq. 
Office of Regional Counsel 
USEPA - Region II 
290 Broadway, 16th Floor 
New York, New York 10007-1866 

Karen Maples 
Regional Hearing Clerk 
USEPA - Region II 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION? 

290BROADWAYNEW 
YORK, NY10007-866 

In the Matter of 

Edwin Andujar Bermudez dba : 
Truly Nolen Pest Control De Caguas, 

Docket No. FIFRA-02-2017-5302 
Respondent 

SCHEDULING ORDER 

On August 9, 2018, Complainant's Attorney filed, for good cause shown and with the 

consent of counsel for Respondent, a Motion for Extension of Time and Scheduling Order, 

requesting an additional five months ( one-hundred and fifty (1 SO) days) to file and serve the 

Motion for Penalty. Complainant requests the extension because Respondent's prior counsel 

has resumed representation of Respondent and settlement negotiations are progressing. These 

negotiations include the production of financial documents by Respondent 3.11d the review of 

these documents by Complainant. In addition, Complainant seeks a scheduling order to 

encourage progress in this matter. 

On August 91h, the Undersigned issued an Order Extending Complainant's Time to File 

Motion/or Penalty and Agreeing to Issue Scheduling Order, granting an extension oftime to 

file and serve a Motion for Penalty through January 28, 2019. In addition, the Undersigned 

ordered the parties to produce a Joint Status Report no later than August 31 , 2018. 



On September 5, 2018, Complainant's attorney filed a Status Report, stating that the 

Complainant had yet to receive financial records from Respondent, said records being 

necessary for Complainant to evaluate the merits of Respondent's financial hardship claim. The 

Complainant also explained that the Status Report was not filed by the deadline of August 31, 

2018 due to earlier confusion as to whether the Respondent was represented by Counsel. By 

this Order, I confirm my electronic message of September 6, 2018, accepting the Status Report 

as timely filed. 

The Undersigned finds that issuing the following scheduling order is warranted and in 

the best interest of both parties. 

ORDER 

Based on the information provided in the Status Report, the Undersigned directs the 

Respondent to file financial records in this matter to support its financial hardship claim, 

or show cause why such records shall not be filed, no later than September 28, 2018. 

The Undersigned also directs the parties to file a Joint Status Report no later than 

October 5, 2018. 

Effective Date 

The effective date of this Order shall be the date it is signed by the Presiding 
Officer, below. 

Date: September 12, 2018 -flu,~ 
Helen Femrra 
Presiding Officer 



CERTIFICATE OF SERVICE 

I hereby certify that the Order Extending Complainant's Time To File Motion 
For Penalty And Agreeing To Issue Scheduling Order by Regional Judicial Officer 
Helen Ferrara in the matter of Edwin Andujar Bermudez dba Truly Nolen Pest 
Control De Caguas, Docket No. FIFRA-02-2016-5302, is being served on the parties 
as indicated below: 

First Class Mail -

Inter Office Mail -

Edwin Andujar Bermudez dba 
Truly Nolen Pest Control De Caguas 
P.O. Box 7155 
Caguas, Puerto Rico 00726 

Edwin Andujar Bermudez dba 
Truly Nolen Pest Control De Caguas 
Urb. Miraflores, 16-015 Calle 29 
Bayamon, Puerto Rico 00957-3707 

Pe.ter Diaz Santiago, Esq. 
PMB No. 301, P.O. Box 194000 
220 Manuel Domenech 
San Juan, Puerto Rico 00919-4000 

Jeannie Yu, Esq. 
Office of Regional Counsel 
USEPA - Region 11 
290 Broadway, 16th Floor 
New York, New York 10007-1866 

Karen Maples . 
Regional Hearing Clerk 
USEPA - Region II 

Dated: September 12, 2018 
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