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Introduction 

Complainant, by and through the United States Environmental Protection Agency 

("BP A"), Region 2, Office of Regional Counsel, submits this Memorandum in support of its 

Motion, brought pursuant to 40 CFR § § 22.16 and 22.17, for an order finding Edwin Andujar 

Bermudez, doing business as Truly Nolen Pest Control De ~. (hereinafter "Andujar" or 

"Respondent'') in default for Respondent's failure to file an Answer to EPA's civil 

administrative Complaint, and further finding Respondent liable for the violations alleged in the 

Complaint. The Complaint alleged that the Respondent applied restricted use pesticides 

containing methyl bromide in a manner inconsistent with the products' labeling in violation of 

Section 12(a)(2)(G) of the Federal Insecticide, Rodenticide & Fungicide Act ("FIFRA''), 7 

U.S.C. § 136j(a)(20(G). Additionally, the Complaint alleged that the Respondent violated the 

Clean Air Act ("CAA") requirements for reporting and keeping records of the purchase and use 

of an ozone-depleting substance, methyl bromide, set out at 40 CFR §§ 82.13(z)(l) and (z)(2). 

The civil administrative Complaint is a result ofEPA's wide-spread investigation of the use and 

distribution of methyl bromide-containing pesticides in Puerto Rico and the U.S. Virgin Islands 

("USVI") following a very serious pesticide poisoning incident in the USVI. In March 2015, a 

family vacationing in St. John suffered serious and pennanent harm after being exposed to 

methyl bromide that was used to fumigate a condominium unit located directly below their 

vacation rental. 

I. LEGAL STANDARD FOR DEFAULT 

Pursuant to 40 CFR § 22.17(a), if a respondent fails to file a timely Answer(s) [i.e. in 

accordance with the 30-day period set forth in 40 CFR § 22.1 S(a)] to the Complaint, the 
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respondent may be found in default upon motion. Further, "default by respondent constitutes, for 

purposes of the pending proceeding only, an admission of all facts alleged in the Complaint and 

a waiver of respondent's right to contest such factual allegations." 40 CFR § 22.17(a). 

II. FACTUAL BACKGROUND: SERVICE OF PROCESS 

On March 1, 2016, as required by 40 CFR § 22.S(a), an original and one copy of the 

Complaint was filed with the Regional Hearing Clerk for EPA Region 2 to initiate the present 

action. See Exhibit 1. On the same date, Complainant effected proper service of the Complaint 

upon the Respondent and sent a copy to his presumptive counsel. Counsel for Complainant 

followed up service with additional copies of the Complaint and numerous efforts to remind the 

Respondent and his attorney of the obligation to respond. 

A. Service of Complaint to Andujar 

(1) On March 1, 2016, EPA, Region 2 issued a civil administrative Complaint against 

Andujar pursuant to Section 14(a) ofFIFRA, 7 U.S.C. § 136J(a) and Section 113(d) of the CAA, 

42 U.S.C. § 7413(d) ("CAA"). See Exhibit 1, supra. The Complaint specifies the FIFRA 

statutory and regulatory background as well as the CAA statutory and regulatory background. 

The Complaint also specifies the factual and legal basis in support of the violations alleged in 

counts 1 -57 of the Complaint. 

(2) Pursuant to 40 CFR § 22.S(b)(l), a copy of the signed original of the Complaint, 

including Certificate of Service, along with the Consolidated Rules of Practice Governing the 

Administrative Assessment of Civil Penalties and the Revocation/Termination or Suspension of 
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Permits (hereinafter "Consolidated Rules of Practice") was sent, by certified mail with return 

receipt requested ("green card"), to Andujar at the addresses set forth in the cover/transmittal 

letter for the complaint and in the certificate of service, page 22, of the Complaint (See Exhibit 1, 

supra). The certified letters were sent to Post Office Box 7155, Caguas, Puerto Rico 00726 

("P.O. Box address") and Urb. Miraflores, 16-15 Calle 29, Bayamon, Puerto Rico 00957-3707 

("Bayam6n address"). 

(3) The Respondent was served with the Complaint on March 5, 2016 at the 

. Bayamon address. The green card was signed and dated March 5, 2016 by Jesenia Andujar. (See 

Exhibit2). 

(4) The Respondent was served with the Complaint on March 7, 2016 at the P.O. Box 

address. The green card was signed and dated March 7, 2016, by Andujar himself. (See Exhibit 

3). 

(5) Pursuant to 40 CFR § 22.S(b)(l)(iii), green cards evidencing proof of service (i.e., 

properly executed receipt) of the Complaint upon the Respondent were received by the EPA 

Region 2 Hearing Clerk. (See Exhibit 4). 

(6) The Complaint advised the Respondent of bis right to a Hearing and explained 

that, in order to avoid being fotmd in default upon motion by Complainant, a written Answer, 

which could include a request for a Hearing, had to be filed with the Regional Hearing Clerk, 

U.S. Environmental Protection Agency, Region 2, 290 Broadway, (1011 Floor), New York, NY 
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10007-1866, within thirty (30) calendar days of receipt of the Complaint In addition, the 

Complaint (at page 17) stated the following: 

Respondent's Answer to the Complaint must clearly and directly admit, deny or explain 
each of the factual allegations that are contained in the Complaint with regard to which 
Respondent has any knowledge. 40 CFR § 22.1 S(b ). Where Respondent lacks knowledge 
of a particular factual allegation and so states in its Answer, the allegation is deemed 
denied. 40 CFR § 22.lS(b). The Answer shall also set forth: (1) the circumstances or 
arguments that are alleged to constitute the grounds of defense, (2) the facts that the 
Respondent disputes ( and thus intends to place at issue in the proceeding) and (3) 
whether the Respondent( s) requests a hearing. 40 CFR § 22.1 S(b ). 

(7) The Respondent did not file an Answer to the Complaint with the Regional 

Hearing Clerk within thirty calendar days of receipt of such Complaint or by April 6, 2016. See 

Yu Declaration, Paragraph 8. 

(8) To date, the Respondent has not filed an Answer to the Complaint with the 

Regional Hearing Clerk nor has he contacted the Presiding Officer to request any extension of 

time to file an Answer or communicated with EPA's counsel about doing so. See Yu 

Declaration, Paragraph 13 and 14. 

B. Sen,ice of Complaint to then-Counsel for Andujar 

(1) Prior to issuance of the Complaint, Peter Diaz, Esq. ("Mr. Diaz") represented the 

Respondent in pre-filing negotiations regarding the FIFRA and CAA violations alleged in the 

Complaint (See Yu Declaration Paragraph 2). (See Exhibit 5). Therefore, a courtesy copy of the · 

Complaint was also emailed to Mr. Diaz on March 1, 2016, to the email address Mr. Diaz had 

previously used in correspondence with EPA counsel: pd.iazfederalcascs@gmail.com. ~ 

Exhibit 6). 
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(2) In a March 1, 2016 CBS news story, Mr. Diaz told reporters that he will contest 

the complaint. See Exhibit 7. To date, Mr. Diaz has not filed an Answer to the Complaint with 

the Regional Hearing Clerk on behalf of the Respondent nor has he even contacted the Presiding 

Officer to request any extension of time to file an Answer or communicated with EPA, s counsel 

about doing so. See Yu Declaration, Paragraphs 13 and 14. 

C. Follow-up Notice and Copies of Complaint Package Sent to Then-Counsel for Andujar 

(1) On April 28, 2016, EPA sent, by certified mail with return receipt requested and 

via email (from ORC Secretary Yolanda Majette), a letter to Mr. Diaz ("Diaz Letter") informing 

him that the Respondent had accepted service of the Complaint on March 5, 2016 and March 7, 

2016; that no Answer to the Complaint had been filed; that the Answer to the Complaint was due 

on or about April 6, 2016; that his client might be found in default upon motion; and about the 

legal effects of such default. (See Exhibits 8 & 9.) 

(2) Additionally, EPA's April 28, 2016 letter requested confirmation in writing 

within five business days as to whether Mr. Diaz was currently retained as counsel for 

Respondent. The Diaz letter further specified that if EPA did not receive such written 

confirmation, the Agency would conclude that Mr. Diaz no longer represented the Respondent. 

Copies of the Complaint, Consolidated Rules of Practice, and the United States Postal Service 

return receipts (e.g., green cards) showing delivery were enclosed with the letter and were 

attached to the email from Yolanda Majette. (See Exhibits 8 & 9). 
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(3) Mr. Diaz was served on May 2, 2016 with this letter, at the address on his 

letterhead, 420 Avenida Ponce de Leon, Suite 1001, San Juan, Puerto Rico 00918 (the green card 

signed by Y ashira Mindez). See Exhibit 10 and Yu Declaration, Paragraph 8. 

( 4) Mr. Diaz has not contacted EPA or the EPA Regional Hearing Clerk since the 

filing of the Complaint, and notwithstanding EPA' s written requests by letters and emails, he has 

not responded to EPA with any confirmation (written or oral) that he currently represents the 

Respondent. (See Yu Declaration, Paragraphs 13 and 14). 

D. Follow-up Notice and Copies of Complaint Package Sent to Andujar 

(1) On May 17, 2016, EPA sent, by certified mail with return receipt requested, 

letters to Respondent Andujar at both the P.O. Box address and the Bayamon address. (See 

Exhibit 11 ). The EPA letters stated the following: (i) that the deadline for filing an Answer to 

the Complaint had passed; (ii) that EPA believed that the Respondent was no longer represented 

by Mr. Diaz; (iii) that EPA issued a letter to Mr. Diaz on April 28, 2016, informing him that the 

Answer to the Complaint was due on or about April 6, 2016; (iv) that Mr. Diaz received the letter 

on May 2, 2016; and (v) that Mr. Diaz had not responded to the letter or filed an Answer on his 

behalf. Further, the letter to Andujar stated that EPA intended to seek a default order against the 

Respondent, set forth the legal effects of such default order, and requested that the Respondent 

contact EPA counsel Yu or EPA attorney Carolina-Jordan Garcia ifhe intended to file an 

Answer to the Complaint Copies of the Complaint, the Consolidated Rules of Practice, and the 

green cards for the Complaint, and for the April 28, 2016 Diaz letters, along with the green card 

receipts, were enclosed with the May 17, 2016 letter to Andujar. (See Exhibit 11, supra). 

12 



(2) On May 20, 2016, the Respondent was served with the EPA May 17, 2016 letter 

at the Bayam6n address (green card was signed by Ana Figueroa) and at the P.O. Box address 

(green card was personally signed by Edwin Andujar). ~ Exhibits 12 & 13). 

(3) Copies of the May 17, 2016 letters sent to Andujar were also mailed and emailed 

by Yolanda Majette to Mr. Diaz on May 17, 2016. (See Exhibit 14). 

III. ARGUMENT: COMPLAINANT HAS SATISFIED THE GOVERNING 
LEGAL STANDARDS FORA DEFAULT TO BE ENTERED 

A. Complainant Used a Proper Method of Service. 

Forty CFR § 22.S(b)(l)(ii)(A) states: "Service shall be made personally, by certified mail 

with return receipt requested, or by any reliable commercial delivery service that provides 

written verification of delivery." Where a complainant chooses to serve the complaint by United 

States Postal Service or commercial delivery service, it is "obligated to follow the procedural 

rules for that type of service." In the Matter of Lester Sykes, Docket No. TSCA-05-2008-0013, 

at 3-4 (ALJ July 30, 2013) ("[T]he standard for service of a complaint by reliable commercial 

service ... is the same as that of certified mail-the signature of the intended recipient or its 

authorized representative for proper service.") Complainant "must use the certified mail and 

return receipt requested services available from the United States Postal Service (USPS) for this 

method of service to be proper." Id. at 5. In the present case, on March 1, 2016, EPA sent copies 

of the Complaint, along with the Consolidated Rules of Practice, via USPS by certified mail with 

return receipt requested to Andujar at his P.O. Box address and to his Bayam6n address. (See 

Exhibit 1, supra). Thus, BP A satisfied a proper method of service by mailing the Complaint via 

certified mail with return receipt requested. 
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B. Complainant Used Proper Service Materials 

Forty CFR § 22.5(b)(l)(i) requires that complainant serve "a copy of the signed original 

of the complaint, together with a copy of these Consolidated Rules of Practice." In the present 

case, the Complainant sent a copy of the signed original of the Complaint, including a Certificate 

of Service, cover letter, and a copy of the Consolidated Rules to the Respondent; the documents 

were received by the Respondent, as evidenced by the U.S. Postal Service Product and Tracking 

Information and the signed green card return receipts. (See Exhibits 2 and 3, supra). Thus, 

Complainant used "proper service materials" in compliance with the requirements of 40 CFR 

§ 22.5(b )(1 )(i). 

C. Complainant Used a Proper Address for the Respondent 

Proof that mail is properly addressed, stamped and deposited in an appropriate receptacle 

has long been accepted as establishing a strong rebu.ttable presumption of delivery to the 

addressee. See In the Matter ofTifa Limited, 1999 EPA ALJ Lexis 55 (July 7, 1999) and 2000 

EPA App Lexis 17 (June 5, 2000). In the present matter, on March 1, 2016, Counsel for 

Complainant's secretary, Yolanda Majette, caused to be mailed a copy of the Complaint by 

certified mail, return receipt requested, to the P.O. Box and Bayamon addresses Respondent uses 

for his pest control business. (See Certificate of Service Exhibit 1, page 22, supra). 

Sevei:al documents confirm that the above-mentioned post office mailing address is the 

correct address for Andujar's business. Documents that list the P.O. Box address as the proper 

mailing address for Andujar include: Andujar's commercial insecticide application license #2912 

(Exhibit 15); certificate for the commercial application of Restricted use pesticides (Exhibit 16); 

14 



Pesticide Use Investigation Report (Exhibit 17); 4/5/15 and 5/14/15 Notices of Pesticide 

use/misuse Inspection (Exhibit 18): an 8/7/2015 PRDA Notice of Violation (Exhibit 19), "Truly 

Nolen Pest Control de Caguas" invoices to clients (Exhibit 20), and Truly Nolen's webpage 

(Exhibit 21). Finally, that the Complaint was personally received by Andujar at the P.O. Box 

address, as evidenced by his signature on the signed Green Card, is further proof that the 

Complaint was properly addressed. See Exhibit 3, supra. 

Docwnents that list the Bayam.6n address as the physical location of the business, and 

therefore a proper mailing address, include: EPA's FIFRA Investigation Summary (Exhibit 22); 

EPA Receipt for Samples (Exhibit 23); Andujar affidavit signed 4/15/15 (Exhibit 24); 4/5/15 

and 5/14/15 Notices of Pesticide use/misuse Inspection (Exhibit 18); a M&P sales receipt 

(Exhibit 25) and that the Complaint was signed for by Jesenia Andujar at the Bayam6n address, 

is additional proof that the Complaint was properly addressed. (See Exhibit 2, supra). 

D. Complainant Included a Proper Addressee for Service by Mail on Corporations and 
lrzdividuals 

Where respondent is an individual and complainant uses certified mail with return receipt 

requested, 40 CFR § 22.5(b Xl )(i) requires that the complainant address the service materials to 

the respondent or a representative authorized to receive service on respondent's behalf. In the 

present case, EPA addressed the service materials to "Edwin Andujar Bunnudez doing business 

as Truly Nolen Pest Control De Caguas." Thus, the Complainant included a ''proper addressee" 

for service by mail to Andujar in compliance with 40 CFR § 22.S(b)(l)(i). 
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E. Properly Executed Receipt for Service of Process was Returned to the Region 

Forty CFR § 22.S(bXl)(iii) specifies that "[p]roof of Service of the Complaint must be 

made by affidavit of the person making personal service, or by properly executed receipt 1 For 

the mailing of the March 1, 2016 Complaint to Andujar, proof of service was made by ''properly 

executed receipt." The green card return receipt for the mailing to the P.O. Box address was 

signed personally by Andujar. As such, the green card for the mailing to the P.O. Box address 

constitutes properly executed receipt. See Exhibit 3, supra. 

As a matter of the fact and law, as detailed above, Respondent may be found to be in 

default as a result of the Respondent's failure to file an Answer to EPA's properly served 

Complaint. 

IV. FACTS IN COMPLAINT DEEMED ADMITTED BY VIRTUE OF DEFAULT 

Forty CFR § 22.17(a) states, in part, that"[ d]efault by Respondent constitutes, for 

purposes of the pending proceeding only, an admission of all facts alleged in the complaint and a 

waiver of respondent's right to contest such factual allegations." Accordingly, the following 

facts, sufficient for a finding of liability for the violations alleged, are deemed admitted by virtue 

of Respondent's default in this matter. 

A General Facts 

The following general facts necessary to a finding of liability for all counts were set out 

in the Complaint. These facts established that the Respondent is subject to FIFRA and the CAA 

1 Due to an administrative error, the Regional Hearing Clerk received proof of service of the Complaint on 3/6/17. 
See Exhibit 4. 
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and that the pesticide purchased and used by Andujar is regulated under the statutes. Respondent 

is subject to FIFRA (and its implementing regulations) by virtue of being a person and a 

commercial pest control applicator as those terms are defined by the statutes, and who moreover 

used a registered pesticide containing the active ingredient methyl bromide. As such, he is 

subject to FIFRA and its implementing regulations. Additionally, these facts established that 

Andujar.is subject to th~ CAA by virtue of having purchased and used methyl bromide, an ozone 

depleting substance whose production and use is limited by international treaty and the CAA to 

very limited circumstances, including use as a pesticide for quarantine and preshipment 

purposes. As such, Andujar is subject to the CAA and its implementing regulations. 

(1) Respondent has engaged in commercial activities providing pest control services using 
pesticides. See Paragraph 50 of Complaint. 

(2) Respondent has been a certified applicator within the meaning of Section 2( e )(1) of 
FIFRA and 40 CFR § 171.2(a)(8). See Paragraph 51 of Complaint. 

(3) Respondent has been a commercial applicator within the meaning of Section 2(e)(3) of 
FIFRA and 40 CFR § 171.2(a)(9). See Paragraph 52 of Complaint. 

( 4) Respondent is a person as defined in FIFRA and as such is subject to FIFRA and the 
regulations promulgated thereunder. See Paragraph 49 of Complaint. 

(5) Meth-O-Gas Q, EPA Reg. No. 5785-41 ("MethQ") is a pesticide registered pursuant to 
FIFRA § 3. See paragraph 25 of the Complaint. 

(6) MethQ's active ingredient is 100% methyl bromide. See Paragraph 26 of the 
Complaint. 

(7) Methyl bromide is an ozone depleting chemical subject to the CAA and its 
implementing regulations at Part 82. See Paragraphs 13 to 16 of the Complaint. 

(8) M & P Pest Control, Inc. (hereainafter "M & P") sold or otherwise distributed MethQ 
to Andujar between September 2013 and February 2015. See Paragraph 38 of 
Complaint. 
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(9) 4\ndujar admitted during the April 15th 2015 EPA Inspection that he purchased the 
MethQ he applied from M&P. See Paragraph 45 of Complaint. 

(10) Andujar is an applicator of methyl bromide within the meanmg of 40 CFR § 82.3. See 
Paragraph 71 of the Complaint. 

(11) The methyl bromide used by Andujar was produced solely for quarantine or regulatory 
use (quarantine and preshipment ("QPS") applications). See Paragraph 54a. of the 
Complaint. 

(12) Andujar is a person defined by Section 302(e) of the CM 42 USC§ 7602(e). See 
Paragraph 70 of the Complaint 

(13) Andujar has been subject to the CAA. and the regulations at 40 CFR Part 82 
pmmclgated ~eund.et. See 'Pm:agra-ph. '71 of the Com.plwn.t. 

B. Use of A Registered Pesticide in a Manner Inconsistent with its label (Application 
Violations) 

Section 12 (a)(2)(G) makes it unlawful for any person to use any registered pesticide in a 

manner inconsistent with its labeling. The following facts sufficient for a finding of liability on 

the part of the Respondent for 55 violations of FIFRA § 12(a)(2)(G), 7 USC § 136j, were set out 

in the Complaint. These facts describe the use instructions on the methyl bromide label, which 

does not allow the pesticide to be used (i.e., applied) in dwellings (e.g., residences) and require 

that a supervisory regulatory agent be present for the application. These facts further lay out 

Respondent's failures to comply with these requirements. The Respondent's failures to comply 

with the pesticide label use requirements subject him to liability for misuse of a pesticide under 

this section of FIFRA. 

(1) The MethQ Label and MethQ booklet (collectively the "MethQ labeling") set forth 
precautionary and specific directions regarding use, storage, handling, sale and 
disposal ofMethQ. See Paragraph 27 of Complaint. 

(2) M & P provided the MethQ Labeling with the sale of every MethQ container. See 
Paragraphs 32 & 37 of Complaint. 
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(3) The MethQ canisters which M & P sold to Respondent Andujar bore the MethQ 
labeling. See Paragraph 3 9 of Complaint. 

( 4) The MethQ label had directions, including but not limited to the following statements: 
I 

a. For Quarantine/Regulatory Use Only. See Paragraph 54 a. and h. of the 
Complaint. 

b. Supervision by Regulatory Agent Required. See Paragraphs 54 a. and h. of 
Complaint. 

c. It is a violation of Federal Law to use this product in a manner inconsistent 
with its labeling. See Paragraph 54 e. of Complaint. 

(5) The MethQ labeling specifies pennitted application sites, crops, and pests. See 
Paragraph 56 of the Complaint. 

(6) The Meth.Q labeling does not allow dwellings (e.g., residences) or structures not used 
for the commercial storage or handling of commodities !iS application sites. See 
Paragraph 57 of Complaint. 

(7) Andujar applied/used the MethQ on the dates and at the locations identified in the 
Table in Paragraph 58 (page 9) of the Complaint. 

(8) Respondent used/applied MethQ at ten (10) application sites which were not specified 
in the MethQ labeling. See Paragraphs 5 8 through 62 of Complaint 

(9) During the April 15, 2015 inspection of Respondent' facility, Andujar acknowledged 
that he performed all MethQ applications without the supervision of a regulatory 
agent. See Paragraph 46 a. of the Complaint. · 

(10) Respondent conducted 15 applications ofMethQ which were not supervised by a 
regulatory agent as required by the MethQ labeling. See Paragraph 63 of Complaint. 

(11) Respondent conducted 15 applications without the PPE required by the MethQ 
Labeling. See Paragraph 64 of Complaint . 

(12) Respondent conducted 15 applications without a direct detection device required by 
the MethQ Labeling. See Paragraph 65 of Complaint. 

(13) In the course of the fifteen (15) applications identified in Paragraph 58 of the 
Complaint, Andujar committed 55 separate violations of FIFRA consisting of (a) 10 
applications to a site not specified in the MethQ labeling; (b) 15 applications not 
supervised by a regulatory agent as required by the MethQ labeling; ( c) 15 
applications without the PPE required by the MethQ Labeling; and ( d) 15 applications 
without a direct detection device required by the MethQ Labeling. See Paragraph 67 of 
Complaint. 
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Each of Respondent's failures to comply with a specific requirement of the MethQ label 

constitutes a separate use of a registered pesticide in a manner inconsistent with its labeling, an 

unlawful act under FIFRA Section 12(a)(2)(G), 7 USC § 136j(aX2)(G), for which a penalty may 

be assessed against the Respondent pursuant to FIFRA § 14(a)(l), 7 USC §136/. 

C. CAA Liability for Failure to Comply with Recordlceeping Requirements 

The regulation at 40 CFR §82.13(z)(l) sets out the duty of an applicator of methyl 

bromide produced for quarantine and preshipment (QPS) purposes to collect and maintain a 

document from the commodity owner, shipper or agent that requests that the methyl bromide 

pesticide be used for quarantine and preshipment (QPS) applications only and cites the 

regulatory requirements that justify its use for the requested application. The following facts 

sufficient for a finding of liability on the part of Respondent for violation of this regulation were 

set out in the Complaint. Respondent's failures to comply with the recordkeeping requirements 

of 40 CFR §82.13(z)(l) subject it to liability for a violation of the CAA. 

(1) Andujar applied/used the MethQ on the dates and at the locations identified in the 
Table in Paragraph 74 of the Com.plaint. 

(2) Meth.Q's active ingredient is 100% methyl bromide. See Paragraph 26 of the 
Complaint. 

(3) Andujar is an applicator of methyl bromide within the meaning of 40 CFR § 82.3 See 
Paragraph 71 of the Complaint. 

(4) The methyl bromide used by Andujar was produced solely for quarantine or 
preshipment (QPS) applications. See Paragraph 54(h) of the Complaint. 

(5) Respondent failed to collect and maintain, for the 15 applications identified in the. 
Tables in Paragraphs 58 and 74 of the Complaint, a document from the commodity 
owner, shipper or his agent, requesting the use of methyl bromide for QPS applications 
and citing the regulatory requirements that justify the use of methyl bromide. See 7 4 
Paragraph of the Complaint. 
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Respondent's failure to comply with the recordkeeping requirements of 40 CFR 

§ 82.13(z)(l) for the period September 13, 2013 through February 26, 2015 constitutes a 

violation of the CAA, for which a penalty may be assessed under Section l 13(d)(l)(B), 42 

U.S.C. § 7413(d)(l)(B). See Paragraph 75 of the Complaint 

D. CAA Liability Against Andujar for Failure to Comply with Reporting 
Requirements 

The regulation at 40 CFR §82.13(z)(2) sets out the duty of an applicator of methyl 

bromide produced for QPS purposes to provide a certification to the seller/supplier, prior to 

shipment, that the methyl bromide purchased will only be used for QPS applications. The 

following facts sufficient for a fincling of liability on the part of Andujar for violations of this 

section were set out in the Complaint Respondent's failures to comply with the reporting 

requirements of 40 CFR §82.13(z)(2) subject him to liability for a violation of the CAA. 

(1) Andujar purchased containers ofMethQ from M & P, a distributor, on the dates 
identified in the Table in Paragraph 78 of the Complaint. See also, Paragraph 38 of the 
Complaint. 

(2) Andujar did not provide certifications to M & P stating that that the methyl bromide 
purchased would be used only for QPS applications. See Paragraphs 40, 79 and 80 of 
the Complaint. 

(3) From May 27, 2013 to September 9, 2014, Andujar purchased methyl bromide from M 
& P without providing, prior to shipment, a certification that the MethQ purchased 
would be used only for QPS applications. See Paragraph 80 of the Complaint. 

Respondent's failures to comply with the reporting requirements of 40 CFR 

§ 82.13(z)(2) for the period May 27, 2013 through September 9, 2014 constitute a violation of 

the CAA, for which a civil penalty may be assessed under Section l 13(d)(l)(B), 42 USC 

§ 7413(d)(l)(B). 
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V. DEFAULT HAS OCCURRED IN TIDS MATTER 

(1) Complainant comme~ced this administrative proceeding according to 40 CFR §§ 

22.3, 22.13(a) and 22.14, when it filed the Complaint with the Hearing Clerk on March 1, 

2016. See Attachment 1, supra. 

(2) On March 1, 2016, EPA mailed (by certified mail with return receipt requested) 

a copy of the signed original of the Complaint, along with a copy of the Consolidated Rules 

of Practice, to Andujar. 

(3) As laid out more fully in Section IV, above, EPA's Complaint sets out all factual 

elements necessary to establish the liability of Respondent Andujar for 55 violations of 

FIFRA and for 2 violations of the CAA. 

( 4) EPA mailed the Complaint and letters to the proper address and addressee for the 

Respondent. The Complaint packages were properly addressed to Andujar at two different 

mailing addresses and such packages were sent to the proper mailing addresses (P.O. Box 

address and the Bayamon address) for the Respondent. 

( 5) Complainant effected proper service upon the Respondent on or about March 7, 

2016 when Respondent Andujar personally signed the USPS Certified Mail Return Receipt 

for the Complaint package. 
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(6) The delivery of the Complaint satisfied the requirements for service of process as 

defined by 40 CFR § 22.4(b )(1 ). 

(7) To date, no Answer to the Complaint has been filed with the Regional Hearing 

Clerk nor has any response to EPA's letters informing Respondent and his one-time counsel 

of an impending default motion been received. Thus, Respondent bas shown a consistent 

pattern of ignoring EPA's requests to file an Answer. 

Based on the foregoing, Complainant's counsel respectfully asserts that good 

cause exists for granting the motion for default with respect to liability against the Respondent 

for the violations set forth in the Complaint. 
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Refpectfullysubmitted, 

Je eM. 
Assistant Regional sel 
Office o~egional sel 
Waste and Toxic Substances Branch 
U.S. En nmental Protection Agency 
290 Broadway, 1 tyh floor 
New York, New York 10007-1866 
212-637-3205 
Yu.jeannie@epa.gov 

Dated: March 21, 2017 
New York. New York 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 2 

290 BROADWAY 

NEW YORK, NY 10007-1866 

MAR - 1 2016 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

Edwin Andujar Bermudez 
dba Truly Nolen Pest Control de Caguas 
PO Box 7155 
Caguas, Puerto Rico 00726 

Edwin Andujar Bermudez 
dba Truly Nolen Pest Control de Caguas 
Urb. Miraflores, 
16-15 Calle 29, 
Bayamon, Puerto Rico 00957-3707 

Re: Edwin Andujar Bermudez dba Truly Nolen Pest Control De Caguas 
Docket No. FIFRA-02-2016-5302 

Dear Mr. Andujar: 

Enclosed is a copy of the Complaint and Notice of Opportunity for Hearing and other documents, in the 
above-referenced proceeding. This Complaint alleges violations of the Federal Insecticide, Fungicide, 
and Rodenticide Act (FIFRA), 7 U.S.C. 136 et seq. 

You have the right to a formal hearing to contest any of the allegations in the Complaint and/or to 
contest the penalty proposed in the Complaint. 

If you wish to contest the allegations or the penalty proposed in the Complaint, you must file an Answer, 
within thirty (30) days of your receipt of the enclosed Complaint, to the United States Environmental 
Protection Agency (EPA) Regional Hearing Clerk at the following address: 

Regional Hearing Clerk 
U.S. Environmental Protection Agency, Region 2 
290 Broadway, 16th Floor 
New York, NY 10007-1866 

If you do not file an Answer within thirty (30) days of receipt of this Complaint and have not obtained a 
formal extension for filing an Answer from the Regional Judicial Officer, a default order may be entered 
against you, and a penalty may be assessed without further proceedings. 

Internet Address (URL) • http://www.epa.gov 
Recycled/ Recyclable • Printed with Vegetable OIi Based Inks on Recycled Paper (Minimum 50% Postconsumer content) 

http://www.epa.gov


Whether or not you request a formal hearing, you may request an informal conference with EPA to 
discuss any issues relating to the alleged violations and the amount of the proposed penalty. EPA 
encourages all parties against whom it files a Complaint to pursue the possibility of a settlement by 
participating in an informal conference with EPA. However, a request for an informal conference does 
not substitute for a written Answer, affect what you may choose to say in a written Answer, or extend 
the thirty (30) days by which you must file an Answer to request a hearing. 

Enclosed are copies of the Consolidated Rules of Practice, which govern this proceeding. For your 
general information and use, I also have enclosed an Information Sheet for U.S. EPA Small Business 
Resources which may or may not apply to you. 

If you have any questions or wish to schedule an informal settlement conference, please contact the 
attorney whose name is listed in the Complaint. 

Sincerely, 

-
Do ta, Director 

of Enforcement and Compliance Assistance 

Enclosures 

cc: Karen Maples, Regional Hearing Clerk (w/o enclosures) 

Peter Diaz, 
Attorney for Edwin Andujar Bermudez dba Truly Nolen Pest Control De Caguas 
420 Avenida Ponce de Leon Suite 1001 
San Juan, Puerto Rico 00918-3491 



UNITED ST A TES ENVIRONMENT AL PROTECTION AGENCY · 
REGION2 

--------------------------------------------x 

In the Matter of 

Edwin Andujar Bermudez dba 
Truly Nolen Pest Control De Caguas : 

Respondent. 

Proceeding Under the Federal 
Insecticide, Fungicide, and 
Rodenticide Act, as amended, and 
the Clean Air Act, as amended. 
--------------------------------------------x 

COMPLAINT AND NOTICE OF 
OPPORTUNITY FOR HEARING 

Docket No. FIFRA-02-2016-5302 

.--...J = 

This Complaint and Notice of Opportunity for Hearing (hereinafter referred to as the 
"Complaint") is filed pursuant to Section 14(a) of the Federal Insecticide, Fungicide, and 
Rodenticide Act ("FIFRA"), as amended, 7 U.S.C. § 136l(a); Section 113(d) of the Clean Air 
Act, as amended, 42 U.S.C. § 7413(d) ("CAA"); and in accordance with the Consolidated Rules 
of Practice Governing the Administrative Assessment of Civil Penalties and the 
Revocation/Termination or Suspension of Permits, 40 C.F.R. Part 22 ("Consolidated Rules of 
Practice" or "CROP"). 

The Complainant in this proceeding, the Director of the Divtsion of Enforcement and 
Compliance Assistance, United States Environmental Protection Agency, Region 2 ("EPA"), has 
been duly delegated the authority to institute this action. 

This Complaint serves notice ofEPA' s preliminary determination that Edwin Andujar 
Bermudez (hereinafter referred to as "Respondent") doing business as Truly Nolen Pest Control 
De Caguas, from a location at Urb. Miraflores, Block 16-15, Calle 29, Bayamon, Puerto Rico (the 
"Facility"), has violated provisions of FIFRA and the CAA. 

•.I 
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FIFRA Statutory and Regulatory Background 

1. Section 2(s) of FIFRA, 7 U.S.C. § 136(s), defines "person" as any individual , partnership, 
association, corporation, or any organized group of persons whether incorporated or not. 

2. Section 2(e)(l) of FIFRA, 7 U.S .C. § 136(e)(l), and 40 C.F.R. § 171.2(a) define a 
"certified applicator" as any individual who is certified under Section 11 of FIFRA, 7 U.S.C. 
§ 136i , as authorized to use or supervise the use of any pesticide which is classified for restricted 
use. 

3. Section 2(e)(3) of FIFRA, 7 U.S .C. § 136(e)(3), and 40 C.F.R. § l 71.2(a)(9) define a 
"commercial applicator·· as an applicator who uses or supervises the use of any pesticide which is 
classified for restricted use for any purpose or on any property. 

4 . Section 2(t) of FIFRA. 7 U.S .C. § 136(t), and 40 C.F.R. § 152.5, define a ' ·pest," in part, as 
any insect. 

5. Section 2(u) of FIFRA, 7 U.S.C. § l 36(u), defines the term '·pesticide" as, among other 
things, '·( 1) any substance or mixture of substances intended for preventing, destroying. repelling 
or mitigating any pest. '' 

6. Section 2(p)(l) of FIFRA. 7 U.S.C. § I 36(p)(l ), defines the term ·'label" as written, 
printed, or graphic matter on or attached to, the pesticide or device or any of its containers or 
wrappers. 

7. Section 2(p)(2) of FIFRA. 7 U.S.C. § 13'6(p)(2), defines the term --l abeling" as all labels 
and all other wri tten, printed or graphic matter accompanying the pesticide or device at any time, 
or to which reference is made on the label or in literature accompanying the pesticide. 

8. Section 2(ee) of FIFRA, 7 U.S .C. § 136(ee), defines the term "to use any registered 
pesticide in a manner inconsistent vvith its labeling'· as to use any registered pesticide in a manner 
not permitted by the labe ling. 

9. Section 12(a)(2)(G) of FIFRA, 7 U.S.C. § l 36j(a)(2)(O), states that it is unlawful for any 
person '·to use any registered pesticide in a manner inconsistent with its labeling." 

CAA Statutorv and Regulatory Background 

10. Section 602(a) of the CAA, 42 U.S.C. § 7671a(a), directs the Administrator of EPA to 
publish a list of class I substances, and to add to that li st any other substance that the 
Administrator finds causes or contributes significantly to harmful effects on the stratospheric 
ozone layer. 
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11. Section 603 of the CAA, 42 U.S.C. § 7671 b, sets forth monitoring and reporting 
requirements for producers, importers or exporters of class I controlled substances, and authorizes 
the EPA Administrator to amend the monitoring and reporting regulations of class I and class II 
substances. 

12. Pursuant to the authority in Section 603 of the CAA, 42 U.S.C. § 7671b, the Administrator 
of EPA promulgated regulations governing stratospheric ozone depleting substances, which are 
set forth at 40 C.F.R. Part 82. 

13. Appendix A to 40 C.F.R. Part 82, Subpart A, lists class I controlled substances, and 
includes methyl bromide (CH3Br) as a class I, Group VI controlled substance. 

14. Appendix F to 40 C.F.R. Part 82, Subpart A, lists ozone-depleting chemicals, and includes 
methyl bromide (CH3Br). 

15. · The use of methyl bromide, a class I ozone-depleting substance, for quarantine and 
preshipment purposes is regulated under Section 604(d)(5) of the CAA, 42 U.S.C. § 7671c (d)(5), 
and the implementing regulations at 40 C.F.R. Part 82 . 

16. Section 604 of the CAA, 42 U.S.C. § 7671c, provides for the phase-out of production and 
consumption of class I substances, with certain exceptions. One exception, set forth at Section 
604(d)(5) of the CAA, 42 U.S.C. § 767lc(d)(5), provides that, to the extent consistent with the 
Montreal Protocol's quarantine and preshipment provisions, the EPA Administrator shall exempt 
from the phase-out the production, importation, and consumption of methyl bromide to fumigate 
commodities entering or leaving the United States or any State for purposes of compliance with 
Animal and Plant Health Inspection Service (U.S . Department of Agriculture) requirements or 
other international, Federal, State or local food protection standards. 

17. Pursuant to 40 C.F.R. § 82.3, "quarantine applications" are, with respect to class I, Group 
VI controlled substances, treatments to prevent the introduction, establishment and/or spread of 
quarantine pests (including diseases), or to ensure their official control, where: (1) official control 
is that performed by, or authorized by, a national (including state, tribal or local) plant, animal or 
environmental protection or health authority; (2) quarantine pests are pests of potential 
importance to the areas endangered thereby and not yet present there, or present but not widely 
distributed and being officially controlled. 

18. Pursuant to 40 C.F.R. § 82.3, "preshipment applications" are, with respect to class I, Group 
VI controlled substances, those non-quarantine applications applied within 21 days prior to export 
to meet the official requirements of the importing country or existing official requirements of the 
exporting country. Official requirements are those which are performed by, or authorized by, a 
national plant, animal, environmental, health or stored product authority. 
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19. Section 302(e) of the CAA, 42 U.S.C. § 7602(e), and 40 C.F.R. § 82.3 define "person" as 
any individual or legal entity, including an individual, corporation, partnership, association, state, 
municipality, political subdivision of a state, Indian tribe ; any agency, department, or 
instrumentality of the United States; and any officer, agent, or employee thereof. 

20. 40 C.F.R. § 82.3 defines "applicator" as the person who applies methyl bromide. 

2 1. Pursuant to 40 C.F.R. § 82.3, '•distributor of methyl bromide" means the person directly 
selling a class I, Group VI controlled substance to an applicator. 

22. Section 113(d)(l ) of the CAA, 42 U.S.C. § 7413 (d)(l), limits the Administrator' s authority 
to matters where the total penalty sought does not exceed $37,500 (the amount as adjusted by 40 
C.r".K. § 19.4), and the first alleged date of violation occurred no more than 12 months prior to the 
initiation of administrative action, except where the Administrator and the Attorney General of 
the United States jointly determine that the matter involving a larger penalty amount or longer 
period of violations is appropriate for the administrative penalty action. 

23. The Administrator and the Attorney General of the United States, each through their 
rP-<::rwrtiv~ delegates, have determined jointly that an administrative penalty action is appropriate 
for the period of violation alleged in this Complaint. 

Background 

24. Methyl Bromide is the active ingred ient in certain restricted use pesticides regulated under 
FIFRA, 7 U.S.C. § 136 et~ 

25 . Meth-O-Gas Q, EPA Reg. No. 5785-41 C--MethQ"). is a pesticide registered pursuant to 
FIFRA § 3. 

26. MethQ's active ingredient is 100% methyl bromide. 

27. The MethQ label (MOGQ-8 REV.C) (the ·'Label") and MethQ booklet (MOGQ-2 
REV.GLK398F) (the "Booklet") (collectively the "MethQ labeling") set forth precautionary 
statements and specific directions regarding use. storage, handling, sale and disposal of MethQ. 

28 . M & P Pest Control, Inc . (hereinafter "M & P"), located at 1332 Ave. Jesus T. Pinero, San 
Juan, Puerto Rico, has been a distributor of pesticides at all times pertinent to this Complaint. 

29. i'vi & P Pest Control is a ··distributor of methyl bromide'' as that term is defined by 40 
C.F.R. § 82.3. 
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3 0. Acting under the authority and pursuant to the provisions of Section 9( a) of FIFRA, 7 
U.S.C. § 136g(a), duly-authorized Puerto Rico Department of Agriculture ("PRDA") and EPA 
Inspectors conducted inspections ofM & Pon the following dates: March 25-26, 2015, March 31, 
2015 , April 8, 2015, April 16, 2015, April 17, 2015 , April 22, 2015 , May 13, 2015 , May 20, 
2015, and October 19, 2015 (collectively, the "M & P Inspections"). 

31. At the M & P Inspections, the inspectors collected records and statements, including records 
and statements regarding Respondent' s purchases of MethQ during the period September 2013 
through February 2015. 

32. During the March 26, 2015 M & P Inspection, representatives of M & P provided the 
inspectors with a copy of the MethQ Labeling, described in Paragraph 27, above, which M & P 
provided with the sale of every MethQ canister. 

33. On May 26, 2015, acting under the authority and pursuant to the provisions of Section 8(b) 
ofFIFRA, 7 U.S.C. § 136f(b), and of Section 114a of the CAA, 42 U.S .C. § 7414, EPA sent M & 
P an Information Request Letter ("IRL") requesting information and records regarding the import, 
distribution, and application of Methyl Bromide. 

34. The IRL specifically requested, along with other reporting and recordkeeping documents, 
that M & P provide copies of certifications that M & P received from applicators stating that the 
quantity of methyl bromide ordered would be used solely for quarantine or preshipment 
applications as required by 40 C.F .R. § 82. l 3(y)(2). 

35 . On July 17, 2015, M & P provided a response (the "M & P Response") to EPA' s IRL. 

36. In the M & P Response, M & P stated, as a response to the portion of the IRL discussed in 
Paragraph 34, that "We don't have any these (sic) documents." 

37. In the M & P Response, M & P provided EPA with a copy of the MethQ Booklet, 
described in Paragraph 27, above, which M & P further asserted that it distributed with the sale of 
every MethQ canister. 

38. M & P sold or otherwise distributed MethQ to Respondent between September 2013 and 
February 2015. 

39. Upon information and belief, the MethQ canisters M & P sold Respondent bore the MethQ 
Labeling described in Paragraph 27, above. 

40. During the October 19, 2015 Inspection, Mr. Michael Pantoja, the president ofM & P 
stated that "no applicator gave any QPS documentation to M & P." 
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41. Acting under the authority and pursuant to the provisions of Section 9(a) of FIFRA, 7 
U.S.C. § 136g(a), duly-authorized EPA and PROA Inspectors inspected Respondent's Facility, on 
April 15, 2015 and on May 14, 2015 ("April Inspection" and "May Inspection" respectively, or 
collectively, the "TN Inspections"). · 

42 During the TN Inspections, the inspectors provided a Notice of Pesticides Use/Misuse 
Inspection form to Respondent which identified the reason for each of the Inspections and the 
violations suspected. 

43. During the April Inspection, the inspectors collected ten (10) pesticide application records 
documenting Respondent 's use of MethQ, for which they issued a Receipt for Samples document. 

44. During the April Inspection, the inspectors requested that the Respondent provide all records 
in his possession related to the purchase and use of methyl bromide. 

45. Respondent did not provide EPA with the records from each commodity owner requesting 
the quarantine and preshipment use of Methyl Bromide and citing legal justification for such use. 

46. During the April Inspection, Respondent made the following statements regarding the 
MethQ applications to the inspectors: 

a. that he performed all MethQ applications without the supervision of a regulatory agent; 

b. that he did not have a direct reading device to measure the air concentration levels of 
methyl bromide (MethQ) during applications; 

c. that he did not have and/or did not ovv11 a self-contained breathing apparatus (SCBA) for 
use during the MethQ applications; and 

d. that he purchased the MethQ he applied from M & P. 

47. During the May Inspection, the inspectors collected five (5) additional pesticide application 
records documenting Respondent's use of MethQ. for which they issued a Receipt for Samples 
document. 

FIFRA Liability 

Counts 1-55 
U5i: of a R~gistered Pesticide in a Manner Inconsistent with its Label (Applications) 

48. Complainant realleges each allegation contained in Paragraphs 1 through 4 7, inclusive, as 
if full y set forth herein. 
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49. Respondent has been, and continues to be, a "person" as defined by FIFRA § 2(s), 7 U.S.C. 
§ 136(s), and as such is subject to FIFRA and the regulations promulgated thereunder. 

50. Respondent engages, and at all times pertinent to this Complaint has engaged, in commercial 
activities providing pest control services using pesticides. 

51. Respondent is, and has been at all times pertinent to this Complaint, a "certified 
applicator" within the meaning of Section 2(e)(l) ofFIFRA, 7 U.S.C. § 136(e)(l), and 40 C.F.R. 
§ 171.2(a)(8). 

52. Respondent is, and has been at all times pertinent to this Complaint, a "commercial 
applicator" within the meaning of Section 2(e)(3) of FIFRA, 7 U.S.C. § 136(e)(3), and 40 C.F.R. 
§ 17l.2(a)(9). 

53. Respondent is, and has been at all times pertinent to this Complaint, subject to FIFRA and 
the regulations promulgated thereunder. 

54. The following statements are clearly displayed on the MethQ Label received by 
Respondent and referenced in Paragraphs 27, 32, 37, and 39, above: 

a. At the top of the label and in all bolded capital letters: 
"COMMODITY FUMIGANT 
FOR QUARANTINE/REGULATORY USE ONLY 
SUPERVISION BY REGULA TORY AGENT REQUIRED." 

b. "The acceptable air concentration level for persons exposed to methyl bromide is 5ppm 
(20 mg/m3). The air concentration level is measured by a direct reading detection 
device, such as a Matheson-Kitaghawa, Draeger, or Sensidyne. " 

c. "Do not allow entry into the treated area by any person before this time, unless 
protective clothing and a respiratory protection device (NIOSH/MSHA approved self
contained breathing apparatus (SCBA) or combination air-supplied/SCBA respirator) is 
worn." 

d. PERSONAL PROTECTIVE EQUIPMENT (PPE) ... '·Applicators and other 
handlers must wear: ... Full-face or safety glasses with brow and temple shields (Do 
NOT wear goggles) ... When the acceptable air concentration level is above 5 ppm and 
a respirator is required, protect the eyes by wearing a full-face respirator. No respirator 
is required if the air concentration level of methyl bromide in the working area is 
measured to be 5 ppm or less. A respirator is required if the acceptable air 
concentration level of 5 ppm is exceeded at any time. The respirator must be one of 
the following type: (a) a supplied-air respirator (MSHA/NIOSH approval number 
prefix TC-l 9C) OR (b) a self-contained breathing apparatus (SCBA) (MSHA/NIOSH 
approval number prefix TC-13F)." 
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e. "It is a violation of Federal law to use this product in a manner inconsistent with its 
labeling.'· 

f "This fumigant is a highly hazardous material ... Before using, read and follow all label 
precautions and directions.'· 

g. ··All persons working with this fumigant must be knowledgeable about the hazards, and 
trained in the use of required respiratory protection equipment and detector devices, 
emergency procedures, and proper use of the fumigant. '· 

n. -- MethQ may be used for quarantine/regulatory commodity fumigation only. 
Supervision by regulatory agent is required ." 

1. --You must carefully read and understand the accompanying use direction, GLK 398F 
[Booklet]. in order to use MethQ.'' 

J. '·Observe all safety and precautionary statements as set forth in the accompanying use 
directions, GLK398F [Booklet]: ' 

55 . The directions for use in the MethQ Booklet GLK398F include: 

a. On page I , in large bold letters -

··METHO-O-GAS ®Q 
COMMODITY FUMIGANT 
FOR QUARANTINE/REGULA TORY USE ONLY 
SUPERVISION BY REGULATORY AGENT REQUIRED". 

b. ··READ THIS BOOKLET AND ENTIRE LABEL CAREFULLY PRIOR TO USE. 
USE THIS PRODUCT ACCORDI1 G TO LAB EL IN STRCCTI01 s.·· 

c. Same as 54(b) abow 

d. Same as 54( c) above 

e. Sarne as 54(d) abO\'e. 

f. Same as 54(e) above. 

g. Same as 54(f) above. 

h. Same as 54(g) above. 

1. ' ·This is a limited use label for quarantine/regulatory purposes and is to be used by or 
under the supen·ision of a State or Federal agency.'· 
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56. The MethQ Labeling specifies petmitted application sites, crops, and pests. 

57. The MethQ Labeling does not allow dwellings (e.g. , residences) or structures not used for 
the commercial storage or handling of commodities as application sites. 

58. Respondent applied MethQ bearing the MethQ Labeling referenced in Paragraphs 27, 32, 
37, and 39, above, and containing the statements set out in Paragraphs 54 and 55, above, at the 
following dates, times, and locations: 

Date Location Treatment Site/ Invoice 
Type of Structure Number 

1 02/26/2015 Agua Buena, PR Residence/Closet 6832 
2 02/20/2015 Bayamon, PR Residence/Kitchen 6830 
3 02/11/2015 Guaynabo, PR Residence/Bedroom 6083 
4 02/06/2015 San Juan, PR Residence/Kitchen 6082 
5 12/05/2014 Caguas, PR Residence/Kitchen Illegible 
6 11 /30/2014 Bayamon, PR Residence/Bedroom 6690 
7 09/26/2014 Bayamon, PR Residence/Kitchen 6596 
8 09/19/2014 Illegible Residence/Kitchen 6585 
9 09/10/2014 Caguas, PR Door/Museum 6568 
10 04/07/2014 Bayamon, PR Residence/Furniture 6308 
11 ll /22/2013 * Bayamon, PR Kitchen 053388 
12 10/25/2013 Bayamon, PR Wood Package 053375 
13 10/11/2013* Bayamon, PR Wagon 053330 
14 09/27/2013 * Bayamon, PR Wood Panels 053322 
15 09/13/2013* Bayamon, PR Kitchen 053271 

59. During the May Inspection, Respondent indicated that the asterisked applications (invoices 
11, 13, 14, and 15) memorialized in the previous Paragraph were performed inside of a freight 
car. 

60. The "residences" identified in nine (9) of the applications listed in the table in Paragraph 
58, above, are not application sites specified in the MethQ Labeling. 

61. The museum identified in one of the applications listed in the table in Paragraph 58, above, 
is not an application site specified in the MethQ Labeling. 

62. Respondent conducted applications of MethQ at ten ( 10) application sites, set out in the 
table in Paragraph 58 above, which were not specified in the MethQ Labeling. 

63. None of the fifteen (15) MethQ applications set out in the table in Paragraph 58 above, was 
supervised by a regulatory agent. 
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64. For each of the fifteen (15) applications set out in the table in Paragraph 58 , Respondent 
failed to use the following PPE: 

a. SCBA, and 
b. Full face or safety glasses with brow and temple shields. 

65. For each of the fifteen (15) applications set out in the table in Paragraph 58, above, 
Respondent failed to use a direct reading device. 

66. Each of Respondent ' s failures to comply with a specific requirement of the MethQ Label , 
as described in Paragraphs 50 to 55, above, constitutes a separate use of a registered pesticide in a 
manner inconsistent with its labeling, in violation of FIFRA § 12(a)(2)(G), 7 U .S.C. § 136j 
(a)(2)(G). 

67. In the course of the fifteen (15) MethQ applications set out in the table in Paragraph 58, 
above, Respondent committed 55 separate violations of FIFRA § 12(a)(2)(G), 7 U.S.C. 
§ 136j (a)(2)(G), specifically consisting of: 

a. 10 applications to a site not specified in the MethQ Labeling; 

b. 15 applications not supervised by a regulatory agent as required by the MethQ 
Labeling; · 

c. 15 applications without the PPE required by the MethQ Labeling; and 

d. 15 applications without a direct detection device required by the MethQ Labeling. 

68. Each of Respondent's fifty-five (55) failures to comply \Vith specific requirements of the 
MethQ Label is a violation of FIFRA § 12(a)(2)(G), 7 U.S.C. § 136j (a)(2)(G), for which a penalty 
may be assessed pursuant to FIFRA. 

CAA Liabilitv 

Count56 
Failure to Comply With CAA Rccordkeeping Requirements 

69. Complainant realleges each allegation contained in Paragraphs 1 through 68, inclusive, as 
if fully set forth herein. 

70. Respondent is, and has been at all times pertinent to this Complaint, a ··person," as that 
term is defined by Section 302(e) of the CAA. 42 U.S.C. § 7602(e). 

71. Respondent is. and has been at all times pertinent to this Complaint, an ·'applicator" of 
methyl bromide \Nithin the meaning of 40 C.F.R. § 82.3. 
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72. Respondent is, and has been at all times pertinent to this Complaint, subject to the CAA 
and the regulations at 40 C.F .R. Part 82 promulgated thereunder. 

73. Pursuant to 40 C.F.R. § 82.13(z)(l ), applicators of methyl bromide produced or imported 
solely for quarantine and/or preshipment ("QPS") applications must maintain, for three years, for 
every application, a document from the commodity owner, shipper or their agent, requesting the 
use of methyl bromide for QPS applications and citing the regulatory requirement that justifies its 
use. 

74. Respondent failed to maintain the document described in the previous paragraph for any of 
the following fifteen (15) applications: 

Date Location Invoice 
Number 

1 02/26/2015 Agua Buena, PR 6832 
2 02/20/2015 Bayamon, PR 6830 
3 02/11/2015 Guaynabo, PR 6083 
4 02/06/2015 San Juan, PR 6082 
5 12/05/2014 Caguas, PR Illegible 
6 11 /30/2014 Bayamon, PR 6690 
7 09/26/2014 Bayamon, PR 6596 
8 09/19/2014 Illegible 6585 
9 09/10/2014 Caguas, PR 6568 
10 04/07/2014 Bayamon, PR 6308 
11 11/22/2013 Bayamon, PR 053388 
12 10/25/2013 Bayamon, PR 053375 
13 10/11/2013 Bayamon, PR 053330 
14 09/27/2013 Bayamon, PR 053322 
15 09/13/2013 Bayamon, PR 053271 

75. Respondent' s failure to comply with the recordkeeping requirements of 40 C.F.R. 
§ 82.13(z)(l) for the period September 13, 2013 to February 26, 2015 constitutes a violation of 
the CAA, for which a civil penalty may be assessed under Section 113(d)(l)(B), 42 U.S.C. 
§ 7413(d)(l)(B). 

Count57 
Failure to Comply With CAA Reporting Requirements 

76. Complainant realleges each allegation contained in Paragraphs 1 through 75, inclusive, as 
if fully set forth herein. 
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77. Pursuant to 40 C.F.R. § 82. l 3(z)(2), every applicator that purchases methyl bromide that 
was produced or imported solely for QPS applications shall provide to the distributors from 
whom they purchase, prior to shipment, a certification that the methyl bromide will be used only 
for QPS applications. 

78. Respondent purchased MethQ from M & Pon the following 2 dates: 

Invoice Number Date I Unit Purchased Amount 
Purchased 

1 203423 05/27/2013 1 50 lb . 
2 208728 09/09/2014 1 50 lb. 

79. As a result of the M & P Inspections, EPA determined that M & P did not receive 
certifications from Respondent stating that the methyl bromide purchased would be used only for 
QPS applications. 

80. From May 27, 2013 to September 9, 2014, Respondent purchased methyl bromide from M 
& P without providing, prior to shipment, a certification that the MethQ purchased would be used 
onl y for QPS applications. 

81. Respondent's failure to comply with the reporting requirements of 40 C.F.R. § 82.13(z)(2) 
from May 27, 2013 through September 9, 2014 constitutes a violation of the CAA, for which a 
civil penalty may be assessed under Section l 13(d)( l )(B) 42 U.S.C. § 7413(d)(l)(B). 

PROPOSED CIVIL PENALTY 

Complainant proposes at this time that Respondent be assessed the statutory maximum 
penalties authorized by FIFRA and the CAA. After an exchange of information has occurred, 
pursuant to 40 C.F.R. § 22.19, Complainant will file a document with a specific proposed penalty 
and an explanation of how the proposed penalty was calculated in accordance with the criteria in 
FIFRA and the CAA. Pursuant to 40 C.F.R. § 22.14(a)(4)(ii), the text below provides the number 
of violations for which a penalty is sought, a brief explanation of the severity of each violation 
alk:g.:d aud a recitation of the relevant statutory penalty authority of FIFRA and the CAA. 
Complainant intends to seek penalties for each violation alleged in each Count. 

FIFRA VIOLATIONS 

EPA's FIFRA Penalty Authority and Overview of FIFRA Enforcement Response Policy 

Pursuant to Section 14(a) ofFIFRA, 7 U.S.C. § 136l(a), as amended, Complainant 
proposes the assessment of a civil penalty ofup to $7,500 per day against Respondent for each of 
the applicable violations of FIFRA alleged in this Complaint. 
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For the FIFRA violations alleged above, the proposed civil penalty will be determined in 
accordance with Section 14(a) of FIFRA, 7 U.S.C. § 136l(a), as amended, which authorizes the 
assessment of a civil penalty of up to $7,500 for each violation of "any provision of' subchapter 
II of FIFRA, 7 U.S.C. §§ l36-136y. (Pursuant to the Debt Collection Improvement Act of 1996 
("DCIA"), and the Civil Monetary Penalty Inflation Adjustment Rules, 61 Fed. Reg. 69360 
(December 31, 1996), 69 Fed. Reg. 7121 (February 13, 2004), and 73 Fed Reg. 75345 
(December 11, 2008) (collectively, "Inflation Rules"), as codified at 40 C.F.R. Part 19, the 
statutory maximum assessment per violation was raised to $7,500 for violations occurring after 
January 12, 2009.) 

For purposes of determining the amount of any penalty to be assessed, Section 14 of 
FIFRA requires that EPA "shall consider the appropriateness of such penalty to the size of the 
business of the person charged, the effect on the person's ability to continue in business, and the 
gravity of the violation" (Section 14(a)(4) ofFIFRA, 7 U.S.C. § 136l(a)(4)). 

In developing the proposed penalty for the violations alleged in this Complaint, 
Complainant will take into account the particular facts and circumstances of this case, to the 
extent known at the time, and use EPA' s "FIFRA Enforcement Response Policy [for] The Federal 
Insecticide, Fungicide and Rodenticide Act," dated December 2009 (hereinafter referred to as the 
"ERP"). This guidance policy provides rational, consistent and equitable calculation 
methodologies for applying the statutory penalty criteria enumerated above to particular cases to 
develop a gravity-based penalty for each violation. A copy of the ERP is available upon request or 
may be obtained from the Internet at this address: http: //www.epa.gov/enforcement/fifra
enforcement-response-policy. 

Complainant may adjust each gravity-based penalty upward or downward based upon the 
violator-specific and environmental sensitivity adjustment factors described in the ERP. In 
addition, Complainant may add a component to reflect any economic benefit gained by 
Respondent for failing to comply with the regulatory requirement. Complainant will also 
consider, ifraised, Respondent's ability to pay a civil penalty. The burden ofraising and 
demonstrating an inability to pay rests with Respondent. 

As a basis for calculating a specific penalty pursuant to 40 C.F .R. § 22.19( a)( 4 ), 
Complainant will consider, among other factors, facts and circumstances unknown to 
Complainant at the time of issuance of this Complaint that become known after the Complaint is 
issued. 

Counts 1-55 - Use of a Registered Pesticide in a Manner Inconsistent with its Label , in violation 
ofFIFRA § 12(a)(2)(G), 7 U.S.C. § 136j (a)(2)(G). 
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For each type of violation associated with a particular product, the penalty amount is 
determined under the seven-step process in the ERP that considers the Section 14(a)(4) criteria. 
These steps using the tables and Appendixes in the ERP are as follows: 

( 1) . !tmber of independently assessable violations: The Agency considers each failure of an 
applicator to follow a distinct label requirement to be an independently assessable violation of 
FIFRA § 12(a)(2)(G). The number of violations and days of violations are set out in Counts 1-55, 
above. Each of these independent violations of FIFRA is subject to civil penalties up to the 
statutory maximum. 

(2) Size of business category for the violator: In order to provide equitable penalties, civil 
penalties assessed for violations of FIFRA generally increase as the size of the Respondent 
mcreases. 

(3) Gravity of the violation for each independently assessable violation: The level assigned to 
each violation of FIFRA represents an assessment of the relative severity of each violation. The 
relative severity of each violation considers the actual or potential harm to human health and the 
environment which could result from the violation and the importance of the requirement to 
achieving the goals of the statute. MethQ is a highly toxic restricted use pesticide. In conducting 
each of the fifteen applications described herein, Respondent deviated substantially and in 
multiple ways from the requirements of the MethQ labeling, endangering himself, his customers, 
potentially others, and the environment. 

(4) "Base. , penalty amount associated with the size c~f"business and the gravity of violation for 
each independenrly assessable violation: The size of business categories and gravity levels are 
broken out in the ERP Penalty Matrices. FIFRA imposes different statutory ceilings on the 
maximum civil penalty that may be assessed against persons listed in FIFRA § 14(a)(l) and 
persons listed in Section 14(a)(2), and the ERP sets out separate penalty matrices for each. As a 
certified applicator, Respondent is a FIFRA § l 4(a)(l) business. 

(5) ''A djusted' ' penalty amounl based on case-specfficfactors using the gravity adjustment 
criteria: The Agency has assigned adjustments, for each violation relative to the specific 
characteristics of the pesticide involved, the harm to human health and/or harm to the 
environment, compliance history of the violator, and the culpability of the violator. The gravity 
adjustment values from each gra,·ity category listed in Appendix B of the ERP are to be totaled. 
Once this base penalty amount is calculated, it is to be rounded to the nearest $100. 

(G) E<.:Ortomic benefit of noncompliance: An economic benefit component should be calculated 
and added to the gravity-based penalty component when a violation results in "significant" 
economic benefit to the violator. "Significant'" is defined as an economic benefit that totals more 
than $ 10,000 for all FIFRA violations alleged in the complaint. 
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(7) Violator 's ability to continue in business: FIFRA § 14(a)(4) requires the Agency to consider 
the effect of the penalty on a respondent's ability to continue in business when determining the 
amount of the civil penalty. 

In instances where the Agency obtains records which evidence multiple applications, sales or 
distributions for the same violations, the Region may apply a '·graduated" penalty calculation. 

CAA VIOLATIONS 

EPA's CAA Penalty Authority and Overview of CAA General Policy 

Section l 13(d) of the CAA, 42 U.S.C. § 7413(d), provides that the Administrator may 
assess a civil administrative penalty of up to $25,000 per day for each violation of the CAA. As 
previously noted, the DCIA requires EPA periodically to adjust its civil monetary penalties for 
inflation. Pursuant to the DCIA, EPA adopted regulations entitled Civil Monetary Penalties 
Inflation Adjustment Rule which are codified at 40 C.F.R. Part 19 ("Part 19"). The maximum 
civil penalty per day for each violation that occurred from January 12, 2009 until now is $37,500. 

In determining the amount of penalty to be assessed, Section l 13(e) of the CAA requires 
that the Administrator consider the size of the business, the economic impact of the penalty on the 
business, the violator's full compliance history and good faith efforts to comply, the duration of 
the violation as established by any credible evidence, the payment by the violator of penalties 
previously assessed for the same violation, the economic benefit of noncompliance, the 
seriousness of the violation, and other factors as justice may require. 

In calculating a specific penalty pursuant to 40 C.F.R. § 22.19(a)(4), Complainant will 
consider, among other factors , facts and circumstances unknown to Complainant at the time of 
issuance of the Complaint that become known after the Complaint is issued. 

Pursuant to Section 113(d) of CAA, 42 U.S.C. § 7413(d), as amended, Complainant 
proposes the assessment of a civil penalty of up to $37,500 per day against the Respondent for 
each of the applicable violations alleged in this Complaint. 

The violations alleged in Counts 56 and 57 would result in the Respondent being liable for 
the assessment of administrative penalties pursuant to Section 113( d) of the CAA. The proposed 
penalty will be prepared in accordance with the criteria in Section l 13(e) of the CAA, and in 
accordance with the guidelines set forth in EPA' s Clean Air Act Stationary Source Civil Penalty 
Policy, as amended (General Policy). EPA's General Policy reflects EPA's application of the 
factors set forth in Section 113 ( e) of the Act and provides guidance on how EPA is to calculate 
penalties for the CAA. The policy indicates that EPA should propose a penalty consisting of an 
economic benefit component and a gravity component. The economic benefit component is the 
economic benefit the violator gained as a result of the violation. The gravity component, in t<l..11. , 

consists of elements based on the actual or potential harm caused by the violation, the 
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significance of the regulation in question to the regulatory scheme, the sensitivity of the 
environment and the size of the violator. 

Economic benefit: The General Policy provides the Region the discretion not to seek economic 
benefit where the benefit derived from the CAA violations is less than $5 ,000. 

Gravity: The General Policy also indicates that the Region should recover penalties that reflect 
the "seriousness" of the violation in a gravity component. In measuring the seriousness of these 
violations. the Region may consider the importance to the regulatory scheme, the duration of the 
v ivlai.i011, and the size of the violator. 

Size of the violator: In order to provide equitable penalties, civil penalties assessed for violations 
of the CAA will generally increase as the size of the business increases. 

Count 56 - Recordkeeping-Failure to maintain records from commodity owner requesting use 
of QPS Methyl Bromide and citing legal justification for such use for 3 years, in violation of 40 
C.F.R. § 82.13(2)(1 ). 

Gravity: Respondent"s failure to create and maintain records as required by 40 C.F.R. Part 82 
contravened the essence of the regulatory scheme. 

Importance to regulatory scheme: The Respondent, by failing to keep the required record, 
d"' ·;i«tcd substaritially from the regulation. Recordkeeping allows regulatory agencies to confirm 
that QPS methyl bromide is being used properly . 

Duration of violation: The violation period reflects the total number of days between the first date 
of a methyl bromide application for which no record was kept through the last date of such an 
application. 

Count 57 - Reporting- Failure to provide certifications to distributor. prior to shipment of QPS 
methyl bromide, that methyl bromide will only be used for QPS applications, in violation of 40 
C.F.R. § 82.13(z)(2) . 

Gravity: Respondent's failure to provide the required certifications for MethQ contravened the 
regulatory scheme. 

Importance to regulatory scheme: The Respondent, by failing to submit a required certification, 
deviated substantially from the regulation. Certification requirements help distributors report to 
EPA that QPS methyl bromide is being sold for QPS purpose. 

Duration of violation: The violation period reflects the total number of days between the first date 
of a methyl bromide purchase for which no certification was provided to the distributor through 
the last date of such a purchase. 

16 



PROCEDURES GOVERNING THIS ADMINISTRATIVE LITIGATION 

The rules of procedure governing this civil administrative litigation were originally set 
forth in 64 Fed. Reg. 40138 (July 23, 1999), entitled, "CONSOLIDATED RULES OF 
PRACTICE GOVERNING THE ADMINISTRATIVE ASSESSMENTS OF CIVIL 
PENAL TIES, ISSUANCE OF COMPLIANCE OR CORRECTIVE ACTION ORDERS, AND 
THE REVOCATION, TERMINATION OR SUSPENSION OF PERMITS", and are codified at 
40 C.F.R. Part 22. A copy of these rules accompanies the Complaint. 

A. Answering the Complaint 

Where Respondent intends to contest any material fact upon which the Complaint is 
based, to contend that the proposed penalty and/or the Compliance Order is inappropriate or to 
contend that Respondent is entitled to judgment as a matter of law, Respondent must file with the 
Regional Hearing Clerk of EPA, Region 2, both an original and one copy of a written answer to 
the Complaint, and such Answer must be filed within 30 days after service of the Complaint. 40 
C.F.R. §§ 22.15(a) and 22.7(c). The address of the Regional Hearing Clerk of EPA, Region 2, is: 

Regional Hearing Clerk 
U.S. Environmental Protection Agency, Region 2 
290 Broadway, 16th floor 
New York, New York 10007-1866 

(NOTE: Any documents that are filed after the Answer has been filed should be filed as specified 
in "D" below.) 

Respondent shall also then serve one copy of the Answer to the Complaint upon 
Complainant and any other party to the action. 40 C.F.R. § 22.15(a). 

Respondent's Answer to the Complaint must clearly and directly admit, deny, or explain 
each of the factual allegations that are contained in the Complaint and with regard to which 
Respondent has any knowledge. 40 C.F .R. § 22.15(b ). Where Respondent lacks knowledge of a 
particular factual allegation and so states in its Answer, the allegation is deemed denied. 40 
C.F.R. § 22. 15(b). 

The Answer shall also set forth: ( 1) the circumstances or arguments that are alleged to 
constitute the grounds of defense, (2) the facts that Respondent disputes (and thus intends to place 
at issue in the proceeding) and (3) whether Respondent requests a hearing. 40 C.F .R. § 22.15(b ). 

Respondent's failure affirmatively to raise in the Answer facts that constitute or that might 
constitute the grounds of their defense may preclude Respondent, at a subsequent stage in this 
proceeding, from raising such facts and/or from having such facts admitted into evidence at a 
hearing. 
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B. Opportunity to Request a Hearing 

If requested by Respondent in its Answer, a hearing upon the issues raised by the 
Complaint and Answer may be held (40 C.F.R. § 22.15(c)). If, however, Respondent does not 
request a hearing, the Presiding Officer (as defined in 40 C.F.R. § 22.3) may hold a hearing if the 
Answer raises issues appropriate for adjudication (40 C.F.R. § 22.15(c)). 

Ai,y hearing in this proceeding will be held at a location determined in accordance with 40 
C.F.R. § 22.35(b). A hearing of this matter will be conducted in accordance with the applicable 
provisions of the Administrative Procedure Act ("APA"), 5 U.S.C. §§ 551-59, and the procedures 
set forth in Subpart D of 40 C .F.R. Part 22. 

C. Failure to Answer 

If Respondent fails in its Answer to admit, deny, or explain any material factual allegation 
contained in the Complaint, such failure constitutes an admission of the allegation. 40 C.F.R. § 
22.1 S(d). If Respondent fails to file a timely [i.e. in accordance with the 30-day period set forth in 
40 C.F.R. § 22.lS(a)] Answer to the Complaint. Respondent may be found in default upon 
motion. 40 C.F.R. § 22. l 7(a). Default by Respondent constitutes, for purposes of the pending 

proceeding only, an admission of all facts alleged in the Complaint and a waiver of Respondent~s 

right to contest such factual allegations. 40 C.F.R. § 22. l 7(a). Following a default by Respondent 
for a failure to timely file an Answer to the Complaint, any order issued therefore shall be issued 
pursuant to 40 C.F.R. § 22.l 7(c). 

Any penalty assessed in the default order shall become due and payable by Respondent without 
further proceedings 30 days after the default order becomes final pursuant to 40 C.F.R. § 
22.27( c ). 40 C.F .R. § 22.17( d). If necessary, EPA may then seek to enforce such final order of 
default against Respondent, and to collect the assessed penalty amount, in federal court or through 
other appropriate means. Any default order requiring compliance action shall be effective and 
enforceable against Respondent without further proceedings on the date the default order becomes 
final under 40 C.F.R. § 22.27(c). 40 C.F.R. § 22. l 7(d). 

D. F!E!!g of Dccuments Filed After the Answer 

Unless otherwise ordered by the Presiding Officer for this proceeding, all documents filed 
after Respondent has filed an Answer should be filed with the Headquarters Hearing Clerk acting 
on behalf of the Regional Hearing Clerk, addressed as follows: 
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If filing by the United States Postal Service: 

Sybil Anderson 
Headquarters Hearing Clerk 
Office of the Administrative Law Judges 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Mail Code 1900R 
Washington, D.C. 20460 

If filing by UPS, FedEx, DHL or other courier or personal delivery, address to: 

Sybil Anderson 
Headquarters Hearing Clerk 
Office of the Administrative Law Judges 
Ronald Reagan Building, Room M1200 
U.S. Environmental Protection Agency 
1300 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

E. Exhaustion of Administrative Remedies 

Where Respondent fails to appeal an adverse initial decision to the Agency's 
Environmental Appeals Board ("EAB") (see 40 C.F.R. § l.25(e)), pursuant to 40 C.F.R. § 22.30, 
that initial decision thereby becomes a final order pursuant to the terms of 40 C.F.R. § 22.27(c), 
Respondent waives its right to judicial review. 40 C.F.R. § 22.27(d). 

To appeal an initial decision to the EAB, Respondent must do so "[ w ]thin thirty (30) days 
after the initial decision is served." 40 C.F.R. § 22.30(a). Pursuant to 40 C.F,.R. § 22.7(c), where 
service is effected by mail, "five days shall be added to the time allowed by these rules for the 
filing of a responsive pleading or document." Note that the 45-day period provided for in 40 
C.F.R. § 22.27(c) [discussing when an initial decision becomes a final order] does not pertain to 
or extend the time period prescribed in 40 C.F.R. § 22.30(a) for a party to file an appeal to the 
EAB of an adverse initial decision. 

INFORMAL SETTLEMENT CONFERENCE 

Whether or not Respondent requests a formal hearing, EPA encourages settlement of this 
proceeding consistent with the provisions of the Act and its applicable regulations. 40 C.F.R. § 
22.18(b). At an informal conference with a representative(s) of Complainant, Respondent m::1.y 
comment on the charges made in the Complaint, and Respondent may also provide whatever 
additional information that it believes is relevant to the disposition of this matter, including: ( 1) 
actions Respondent has taken to correct any or all of the violations herein alleged, (2) any 
information relevant to Complainant's calculation of the proposed penalty, (3) the effect the 
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proposed penalty would have on Respondent's ability to continue in business and/or ( 4) any other 
special facts or circumstances Respondent wishes to raise. 

Complainant has the authority to modify the amount of the proposed penalty, where 
appropriate, to reflect any settlement agreement reached with Respondent, to reflect any relevant 
information previously not known to Complainant, or to dismiss any or all of the charges, if 
Respondent can demonstrate that the relevant allegations are without merit and that no cause of 
action as herein alleged exists. Respondent is referred to 40 C.F.R. § 22.18 . 

Any request for an informal conference or any questions that Respondent may have 
regarding this complaint should be directed to: 

Jeannie M. Yu, Esq. 
Assistant Regional Counsel 
Office of Regional Counsel 
U.S. Environmental Protection Agency. Region 2 
290 Broadway, Room 1635 
New York. ·ew York 10007-1866 
212-637-3205 

The parties may engage in settlement discussions irrespective of whether Respondent has 
requested a hearing 40 C.F.R. § 22.1 S(b)( 1 ). Respondent's requesting a formal hearing does not 
prevent it from also requesting an informal settlement conference; the informal conference 
procedure may be pursued simultaneously with the formal adjudicatory hearing procedure. A 
request for an informal settlement conference constitutes neither an admission nor a denial of any 
of the matters alleged in the Complaint. Complainant does not deem a request for an informal 
settlement conference as a request for a hearing as specified in 40 C.F.R. § 22.15(c). 

A request for an informal settlement conference does not affect Respondent's obligation to 
file a timely Answer to the Complaint pursuant to 40 C .F.R. §22.15. o penalty reduction, 
however, will be made simply because an informal settlement conference is held . 

Any settlement that may be reached as a result of an informal settlement conference will 
be embodied in a ,nitten consent agreement. 40 C.F.R. § 22. l 8(b)(2). In accepting the consent 
agreement. Respondent waives its right to contest the allegations in the Complaint and \Vaive its 
right to appeal the final order that is to accompany the consent agreement. 40 C.F .R. § 
22 .18(b)(2). To conclude the proceeding. a final order ratifying the parties· agreement to settle 
will be executed. 40 C.F.R. § 22.18(b)(3). 

Respondent's entering into a settlement through the signing of such Consent Agreement 
and its complying with the terms and conditions set forth in such Consent Agreement terminate 
this administrative litigation and the civil proceedings arising out of the allegations made in the 
complaint . Respondent's entering into a settlement does not extinguish. waive. satisfy or 
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otherwise affect its obligation and responsibility to comply with all applicable statutory and 
regulatory requirements, and to maintain such compliance. 

RESOLUTION OF THIS PROCEEDING WITHOUT HEARING OR CONFERENCE 
. 

If, instead of filing an Answer, Respondent wishes not to contest the Complaint and wants 
to pay the penalty \\-ithin thirty (30) days after receipt of the Complaint, Respondent should 
promptly contact the Assistant Regional Counsel identified on the previous page. 

Dated: 3 /, Jt 6 , 
New York, New York 
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Dore LaPosta, Director 
Division of Enforcement and 
Compliance Assistance 
U.S. EPA, Region 2 



CERTIFICATE OF SERVICE 

This is to certify that I have this day caused to be mailed a copy of the foregoing 
Complaint, bearing docket number FIFRA-02-2016-5302 and a copy of the Consolidated Rules of 
Practice, 40 C.F.R. Part 22, by certified mail, return receipt requested, to: 

Edwin Andujar Bermudez 
dba Truly Nolen Pest Control de Caguas 
PO Box 7155 
Caguas, Puerto Rico 00726 

Edwin Andujar Bermudez 
dba Truly Nolen Pest Control de Caguas 
Urb. Miraflores, 
16-15 Calle 29, 
Bayamon, Puerto Rico 00957-3707 

I hand-carried the original and a copy of the foregoing Complaint to the office of the 
Regional Hearing Clerk, United States Environmental Protection Agency, Region 2. 



Exhibit 2 



SENDER: COMPLETE THIS SH:TION 

■ CompleteJtems 1, 2, and 3. 
■ Print your name and ~ on ttie raverae 

so that we can ~m the card to you. ' 
■ Attach this card to the back of the mallplece, 

or-on the front If space pennn., 

lllll~lllllltlllll llllllllllllllll UII 

PS Forni 3811, July 2015 PSN 753<Hl2-CJ00-8053 
. . - -~->-- --·- - -- - - -- - ·-

Domestic Return Receipt 
• - · - -- - - _.-,ti, 



USPS TRACKING# 

111111 
First-Class Mall 
Postage & Fees f)ald 
USPS 
Permit No. G-10 

9590 9~03 D9b8 5223 1b40 29 

United States 
Postal Sa1'.VIC8 

• Sender: Please print your name, address, and ZIP+48 In this box• 

Jeannie M. Yu ''v 

Assistant Regional Counsel ./ 
Office of Regional Counsel 

U.S. EPA - Region 2 
290 Broadway - 16th Floor 
New York, NY 10007-1866 



Exhibit 3 



SENDER: COMPLETE THIS SECTION 

■ Complete items 1, 2, and 3. 
■ Print your name and address on the reverse 

so that we can return the card to you. 
■ Attach this card to the back of the mallpiece, 

or on the front if space permits. 
1. Article Addressed to: 

Edwin And(ijar Bem,:; •. \.z 
:ba Truly Nolen Pest Control d,! Caguas 

PO Box 7155 
Caguas, Puerto R!cc 00'7"~- . 

COMPLETE THIS SECTION ON DELIVERY 

~ Signa)re_ • a ~ ~:: □ Agent 

~ ·•"7?"·....- 0 Addressee 

B. R~ved by (Print,r:J Name)"' I C. Date of Delivery 
b Av ;/J /4-n:Jw .J'»!_ 3 ~ 7--1 (:, 

D. Is delivery address different from item 1? □ Yes 
If YES, enter delivery address below: □ No 

3. Service lype • □ Priority Mall Express® 

II IIIIIII IIII IIIII I II I IIII IIIIIIII II II I I Ill Ill , ~ ~~fl~J1: Restricted 
0

~
1
~'" ~ ii~ ~:r;estrlcted 

----:-:-,"9=-=5:,;:90=..::.9_,_40,-;.:::3c..;0::.:9::.:68=_,,5,,,22=3~1 ~64..:.:0'-'3::.:6:__--1-g ~= :~l~~rlcted Delivery ~ :~pl for 
.!J~ Artlr.l<l.Numhar.ffamsfer Jrom_santlce.Jabe/! ___ . □ Collect on Dellve,y Restricted Delivery □ Signature Conf11111atlon"' 

D 15 D 6 4 D D D D D 
□ Insured Mail □ Signature Conllnnatlon 

1 6 7 5 4 5 7 2 D Insured Mall Restricted Deilvl!l'Y Restricted DeUve,y 
(over$500) 

PS Form 3811, July 2015 PSN 7530-02-000-9053 Domestic Return Receipt 



USPS TRACKlNG# 

11111111 11111 IIH 111111 
,s,a ,403 D9b8 5223 lb4D 3b 

United States Jeannie M. Yu Postal Service 
Assistant Regional Counsel 
Office of Regional Counsel 

U.S. EPA-Region 2 
290 Broadway-16th Floor 
New York, NY 10007-1866 

First-Class Mall 
Postage & Fees Paid 
USPS 
Permit No. G-10 
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Yu, Jeannie 

From: Yu, Jeannie 

Sent: 
To: 

Monday, March 06, 2017 11:09 AM 
Maples, Karen 

Subject: 
Attachments: 

FW: Have you received green cards in the following two matters? 
greencardlpobox.pdf; grencard2address.pdf 

This is an email sent by naomi regarding Truly Nolan. Under the rules you must receive the green card. Can you check 
your files again for receipt of these green cards. The green cards were dated 3/5/16 and 3/7 /16 

From: Yu, Jeannie 
Sent: Monday, March 06, 2017 11:01 AM 
To: Yu, Jeannie <Yu.Jeannie@epa.gov> 
Subject: Fw: Have you received green cards in the following two matters? 

From: Aber, Bruce 
Sent: Wednesday, April 6, 2016 5:34 PM 
To: Majette, Yolanda; Shapiro, Naomi; Maples, Karen 
Cc: Yu, Jeannie 
Subject: Re: Have you received green cards in the following two matters? 

Yes. Tower is due tomorrow. Fingers crossed . 

From: Majette, Yolanda 
Sent: Wednesday, April 6, 2016 4:43 PM 
To: Shapiro, Naomi; Maples, Karen 
Cc: Yu, Jeannie; Aber, Bruce 
Subject: RE: Have you received green cards in the following two matters? 

Jeannie has her green cards and Bruce has his green cards. 

From: Shapiro, Naomi 
Sent: Wednesday, April 06, 2016 4:34 PM 
To: Maples, Karen 
Cc: Yu, Jeannie; Aber, Bruce; Majette, Yolanda 
Subject: Have you received green cards in the following two matters? 

Hi, Karen. 

Have you received green cards for the following two matters? The USPS website indicates that the first was 
delivered on March 4th and the second on March 6th

• 

1 



Edwin Andujar Bermudez dba Truly Nolen Pest Control De Caguas 
Docket No. FIFRA-02-2016-5302 

Wilson J. Torres Rivera and Tower & Son Exterminating Corp. 
Docket No. FIFRA-02-2016-5306 

n. 

2 



SENDER: COMPLETE THIS SECTION 

■ CompleteJtems 1, 2, and 3. 
• Print your name and address on ttie reverse 

so that we can return the card to you. · ; 
■ Attach this card to the back of the mallptece, 

or-on the front If space perml~ 
1. Article Addressed to; 

Edwin Andujar· Bennudez-
ba Truly Nolen Pest Control de Caguas 

Urb. Miraflores, 
1_6-15 Calle 29 

COf.JPLETE rl·/IS SECTION ON D~L/VE,""/Y 

□ Agent 

Bayam6n, Puerto Rico 00957-3707 ,, ;,i _ 
✓ 1,;=;::;:::::::;============ 

3. Selvlce lype. □ Priority Mal Elcpr8ll8 
□ Adult Signature □ Regletelecl Mall"' 

· □ ~~Re8tllcllld~ a ~Mall Rest11ctec 

Certified MalRallrlcllld Dellvely ~ Aelum fla!:elptfor 
□ Collect on Deh9ly Merdlalldlse . . 
□ Colect on De11¥81)'Relblclad Dellwly a SlgnatureConffrmallol'llll, 
□ lllllnd Mal □ Signature Conllrmatlon 
□ lnlunld Mall Raltrlcbld Dellvely Reetrlcted Dellw,y 

(over $600) . 

111111~ 1111 IIH 11111111111111 ~ 111111 HI 
9 

~015 0640 0001 0675 4558 

PS Fomi 3811, July 2015 PSN 7530·02-ooo-9053 Domestic Retum Receipt 



USPS TRACKING# 

IUH I It~ lllml 111 
9590 9403 D9b! 5223 lb4D 29 

111111 
First-Class ~II 
Postage & Fees Paid 
USPS 
Permit No. G-10 

United States 
Postal Service 

• Sender: Please print your name, address, and ZIP+4• fn this box• 

Jeannie M. Yu 
Assistant Regional Counsel 
Office of Regional Counsel 

U.S. EPA - Region 2 
290 Broadway - 16th Floor 
New York, NY 10007-1866 



SENDER: COMPLETE THIS SECTION 

■ Complete Items 1, 2, and 3. 
■ Print your name and address on the reverse 

so that we can return the card to you. 
■ Attach this card to the back of the mallplece, 

or on the front If space permits. 
1. Article Addressed to: 

Edwin Andujar Benuu• 
1ba Truly Nolen Pest Control de ~as 

PO Box 7155 
Caguas, Puerto R.ico 00~ 

) 

COMPLETE THIS SECTION ON DELIVERY 

8, R•ved by Q3rln_tyfl Name) 
f:::;-,J),,v;/} ~..fn.jv Jl!/1!-

D Agent 
D Addressee 

C. Date of Delivery 

3-7-1(, 
D. Is delivery address different from Item 1? D Yes 

If YES, enter delivery address below: □ No 

3. Service Type □ Prlcrity Mall Express(!D 

---::----:-::-11-:=:=l!!;=;-!l-=-":!!==-'~l!~!~"~~~"l~~'lt~II!'=-! 1_11 --l:~=~~=-
ri~mnsfarJ.rom.118llllce1D D Collect on Dellvety Restrlc:ted Dellvery □ Signature Conffrmatlon™ 

0 15 D b 4 D DD D 1 7 
- D Insured Mall □ Slgnaluf8 Confirmation 

D 6 5 4 5 7 2 D lneured Man Restricted Dellvety Restricted Dellve,y 
(over$500 

1 PS Fonn 3811, July 2015 PSN 7530·02-000-9053 Domestic Return Receipt . 



USPS TRACKlNG# 

IIIIHll 11111 111111 111111 

9590 9403 0968 5223 164□ 36 

United States 
Postal Service Jeannie M. Yu 

Assistant Regional Counsel 
Office of Regional Counsel 

U.S. EPA- Region 2 
290 Broadway-16th Floor 
New York, NY 10007-1866 

First-Class Mall 
Postage & Fees Paid 
USPS 
Pennlt No. G-10 



Exhibit 5 



Yu, Jeannie

From:
Sent:
To:
Subject:

Yu, Jeannie
Thursday, March 02, 2017 5:44 PM
Yu, Jeannie
FW: Mr. Edwin Andujar Bermudez dba as Truly Nolan de Caguas summary of requested
documents

From: Yu, Jeannie
Sent: Thursday, December 10, 2015 10:19 AM
To: 'Peter Fed' <pdiazfederalcases@gmail.com>
Subject: RE:Mr. Edwin Andujar Bermudez dba as Truly Nolan de Caguas summary of requested documents

What is the status of Mr. Edwin Andujar Bermudez's Documents?

Thank you.

Jeannie

From: Peter Fed [mailto:pdiazfederalcases@gmail.com]
Sent: Friday, November 20, 2015 6:24 AM
To: Yu, Jeannie <Yu.Jeannie@epa.gov>
Subject: Re: Mr. Edwin Andujar Bermudez dba as Truly Nolan de Caguas summary of requested documents

I will comply by today as to Our first Client but as to Truly Nollen we need one more week for the first group of
documents. Please let me know if you can allow us this period oftime until Monday November 30,2015.

Peter Diaz, Esq.
7879663323 Office
7874143214 Mobile

Sent from my iPhone

On Nov 18,2015, at 5:40 PM, Yu, Jeannie <YuJeannie@epa.gov> wrote:

Mr. Diaz,

As discussed last Thursday, we would like the same information (with the same deadlines) from Mr.
Andujar that my colleague, Bruce Aber, requested for Tower. In addition, we would like to request the
following:

-a copy of his franchise agreement with Truly Nolan;

-proof of training from the seminar conducted by the association of exterminators that
he attended in 2012. Please contact association for information about the meeting and
Mr. Andujar's records of attendance; and

1



-proof of training from the online great lakes internet training in 2012.

At the meeting Mr. Andujar had copies of his last 3 years of tax records, with attachments, and his
franchise agreement. Can you send me copies of those documents as soon as possible so that we can
release his tax information to EPA's expert financial contractor, Industrial Economics ("IE"), Incorporated
( under GSA Contract # GS-10F-0061N, USEPATask Order # EP-G15H-01186), located in Cambridge
MA. The purpose of release of such financial records to IE is so that it can conduct a financial analysis of
Mr. Andujar's ability to pay the penalty amount discussed during the settlement meeting. Please be
advised that all released financial records will be maintained as business confidential.

Please confirm receipt of this email.

Regards,
Jeannie

From: Yu, Jeannie
Sent: Sunday, November 01, 2015 8:33 PM
To: 'pdiazfederalcases@gmail.com' <pdiazfederalcases@gmail.com>
Subject: RE: Mr. Edwin Andujar Bermudez dba as Truly Nolan de Caguas

In the Matter of Mr. Edwin Andujar Bermudez dba as Truly Nolan de Caguas

Dear Mr. Diaz;

This email confirms the date and time of our video settlement conference to be held on the
above-referenced matter on Thursday, November 12 at 11 a.m (Puerto Rico time) at
Environmental Protection Agency, City View Plaza II, Suite 7000, 48 Road 165, Km. 1.2,
Guaynabo, PR 00968-8069. Ms. Aarti Reddy, EPA Environmental Engineer, and I will
conducting the meeting in USEPA's Region 2 Office in Edison, New Jersey and Ms. Lizette
Lugo will be in EPA's Puerto Rico office. Other EPA personnel may also attend the
meeting. The local USEPA legal contact is Ms. Carolina Jordan-Garcia and her telephone
number is (787) 977-5834. .

In our experience, during settlement meetings, Respondents claim an inability to pay the penalty
amounts. In order to expedite the process, we request that your client email to us 3 years of tax
returns with all attachments prior to or bringing such information to the settlement
meeting. Additionally, please provide me a copy ofMr. Andujar's franchise contract/agreement
with Truly Nolan.

If you have any questions or need additional information please contact me.

Sincerely,

Jeannie Yu
Assistant Regional Counsel
U.S. Environmental Protection Agency
290 Broadway, 16th Floor

2



New York, New York 10007
(212) 637-3205

3



Exhibit 6 



Yu, Jeannie

From:
Sent:
To:
Subject:
Attachments:

Yu, Jeannie
Tuesday, March oi. 2016 3:55 PM
'pdiazfederalcases@gmail.com'
Truly Nolen Complaint
Truly Nolen Complaint.pdf

Please see attached document.

Jeannie M. Yu
Assistant Regional Counsel
U.S. Environmental Protection Agency
290 Broadway, 16th Floor
New York, New York 10007
(212) 637-3205

1
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 2

290 BROADWAY
NEW YORK, NY 10007-1866

MAR - 1 2016

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Edwin Andujar Bermudez
dba Truly Nolen Pest Control de Caguas
PO Box 7155
Caguas, Puerto Rico 00726

Edwin Andujar Bermudez
dba Truly Nolen Pest Control de Caguas· .
Urb. Miraflores,
16-15 Calle 29,
Bayamon, Puerto Rico 00957-3707

Re: Edwin Andujar Bermudez dba Truly Nolen Pest Control De Caguas
Docket No. FIFRA-02-2016-5302

Dear Mr. Andujar:

Enclosed is a copy of the Complaint and Notice of Opportunity for Hearing and other documents, in the
above-referenced proceeding. This Complaint alleges violations of the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA), 7U.S.C. 136.et seq. ;

You have the right to a formal hearing to contest any of the allegations in the Complaint and/or to
contest the penalty proposed in the Complaint.

If you wish to contest the allegations or the penalty proposed in the Complaint, you must file an Answer,
within thirty (30) days of your receipt of the enclosed Complaint, to the United States Environmental
Protection Agency (EPA) Regional Hearing Clerkat the following address:

Regional Hearing Clerk
U.S. EnvironmentalProtection Agency, Region 2
290 Broadway, l6th Floor
New York, NY 10007-1866

If you do not file an Answer within thirty (30) days of receipt of this Complaint and have not obtained a
formal extension for filing an Answer from the Regional Judicial Officer, a default order may be entered
against you, and a penalty maybe assessed without further proceedings.

Internet Address (URL) • http://www.epa.gov
Recycled/Recyclable • PrInted with· Veeable 01 Baled Inks on Recycled Peper (Minimum ~ PostconIumer content)

http://www.epa.gov


Whether or not you request a formal hearing, you may request an informal conference with EPA to
discuss any issues relating to the alleged violations and the amount of the proposed penalty. EPA
encourages all parties against whom it files a Complaint to pursue the possibility of a settlement by
participating in an informal conference with EPA. However, a request for an informal conference does
not substitute for a written Answer, affect what you may choose to say in a written Answer, or extend
the thirty (30) days by which you must file an Answer to request a hearing.

Enclosed are copies of the Consolidated Rules of Practice, which govern this proceeding. For your
general information and use, I also have enclosed an Information Sheet for U.S. EPA Small Business
Resources which mayor may not apply to you.

If you have any questions or wish to schedule an informal settlement conference, please contact the
attorney whose name is listed in the Complaint.

Sincerely,

-ta, Director
of Enforcement and Compliance Assistance

Enclosures

cc: Karen Maples, Regional Hearing Clerk (w/o enclosures)

Peter Diaz,
Attorney for Edwin Andujar Bermudez dba Truly Nolen Pest Control De Caguas
420 Avenida Ponce de Leon Suite 1001
San Juan, Puerto Rico 00918-3491



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 2

--------------------------------------------x
In the Matter of

Edwin Andujar Bermudez dba
Truly Nolen Pest Control De Caguas :

COMPLAINT AND NOTICE OF
OPPORTUNITY FOR HEARING

Docket No. FIFRA-02-2016-5302
Respondent.

Proceeding Under the Federal
Insecticide, Fungicide, and
Rodenticide Act, as amended, and
the Clean Air Act, as amended.
--------------------------------------------x

This Complaint and Notice of Opportunity for Hearing (hereinafter referred to as the
"Complaint") is filed pursuant to Section 14(a) of the Federal Insecticide, Fungicide, and
Rodenticide Act ("FIFRA"), as amended, 7 V.S.C. § 1361(a); Section 113(d) of the Clean Air
Act, as amended, 42 V.S.C. § 7413(d) ("CAA"); and in accordance with the Consolidated Rules
of Practice Governing the Administrative Assessment of Civil Penalties and the
Revocationffermination or Suspension of Permits, 40 C.F.R. Part 22 ("Consolidated Rules of
Practice" or "CROP").

The Complainant in this proceeding, the Director of the Division of Enforcement and
Compliance Assistance, United States Environmental Protection Agency, Region 2 ("EPA"), has
been duly delegated the authority to institute this action.

This Complaint serves notice ofEPA's preliminary determination that Edwin Andujar
Bermudez (hereinafter referred to as "Respondent") doing business as Truly Nolen Pest Control
De Caguas, from a location at Urb. Miraflores, Block 16-15, Calle 29, Bayamon, Puerto Rico (the
"Facility"), has violated provisions of FIFRA and the CAA.



FIFRA Statutory and Regulatory Background

1. Section 2(s) ofFIFRA, 7 V.S.C. § l36(s), defines "person" as any individual, partnership,
association, corporation, or any organized group of persons whether incorporated or not.

2. Section 2(e)(l) ofFIFRA, 7 U.S.C. § l36(e)(I), and 40 C.F.R. § 171.2(a) define a
"certified applicator" as any individual who is certified under Section 11 ofFIFRA, 7 V.S.C.
§136i, as authorized to use or supervise the use of any pesticide which is classified for restricted
use.

3. Section2(e)(3)ofFIFRA, 7V.S.C. § l36(e)(3),and40C.F.R. § 171.2(a)(9) define a
"commercial applicator" as an applicator who uses or supervises the use of any pesticide which is
classified for restricted use for any purpose or on any property.

4. Section 2(t) ofFIFRA, 7 V.S.C. § l36(t), and 40 C.F.R. § 152.5, define a "pest," in part, as
any insect.

5. Section 2(u) ofFIFRA, 7 V.S.C. § l36(u), defmes the term "pesticide" as, among other
things, "( 1) any substance or mixture of substances intended for preventing, destroying, repelling
or mitigating any pest."

6. Section 2(P)(1) ofFIFRA, 7 V.S.C. § 136(P)(1), defmes the term "label" as written,
printed, or graphic matter on or attached to, the pesticide or device or any of its containers or
wrappers.

7. Section 2(P)(2) ofFIFRA, 7 V.S.C. § 136(P)(2), defines the term "labeling" as all labels
and all other written, printed or graphic matter accompanying the pesticide or device at any time,
or to which reference is made on the label or in literature accompanying the pesticide.

8. Section 2(ee) ofFIFRA, 7 V.S.C. § 136(ee), defines the term "to use any registered
pesticide in a manner inconsistent with its labeling" as to use any registered pesticide in a manner
not permitted by the labeling.

9. Section I2(a)(2)(G) ofFIFRA, 7 V.S.C. § 136j(a)(2)(G), states that it is unlawful for any
person ''to use any registered pesticide in a manner inconsistent with its labeling."

CAA Statutory and Regulatory Background

10. Section 602(a) of the CAA, 42 U.S.C. § 7671a(a), directs the Administrator ofEPA to
publish a list of class I substances, and to add to that list any other substance that the
Administrator finds causes or contributes significantly to harmful effects on the stratospheric
ozone layer.
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11. Section 603 of the CAA, 42 V.S.C. § 7671b, sets forth monitoring and reporting
requirements for producers, importers or exporters of class I controlled substances, and authorizes
the EPA Administrator to amend the monitoring and reporting regulations of class I and class II
substances.

12. Pursuant to the authority in Section 603 of the CAA, 42 V.S.C. § 7671b, the Administrator
of EPA promulgated regulations governing stratospheric ozone depleting substances, which are
set forth at 40 C.F.R. Part 82.

13. Appendix A to 40 C.F.R. Part 82, Subpart A, lists class I controlled substances, and
includes methyl bromide (CH3Br) as a class I, Group VI controlled substance.

14. Appendix F to 40 C.F .R. Part 82, Subpart A, lists ozone-depleting chemicals, and includes
methyl bromide (CH3Br).

15. The use of methyl bromide, a class I ozone-depleting substance, for quarantine and
preshipment purposes is regulated under Section 604(dX5) of the CAA, 42 U.S.C. § 7671c (d)(5),
and the implementing regulations at 40 C.F.R. Part 82.

16. Section 604 of the CAA, 42 U.S.C. § 7671c, provides for the phase-out of production and
consumption of class I substances, with certain exceptions. One exception, set forth at Section
604(dX5) of the CAA, 42 V.S.C. § 7671c(d)(5), provides that, to the extent consistent with the
Montreal Protocol's quarantine and preshipment provisions, the EPA Administrator shall exempt
from the phase-out the production, importation, and consumption of methyl bromide to fumigate
commodities entering or leaving the United States or any State for purposes of compliance with
Animal and Plant Health Inspection Service (U.S. Department of Agriculture) requirements or
other international, Federal, State or local food protection standards.

17. Pursuant to 40 C.F.R. § 82.3, "quarantine applications" are, with respect to class I, Group
VI controlled substances, treatments to prevent the introduction, establishment and/or spread of
quarantine pests (including diseases), or to ensure their official control, where: (1) official control
is that performed by, or authorized by, a national (including state, tribal or local) plant, animal 01
environmental protection or health authority; (2) quarantine pests are pests of potential
importance to the areas endangered thereby and not yet present there, or present but not widely
distributed and being officially controlled.

18. Pursuant to 40 C.F.R. § 82.3, "preshipment applications" are, with respect to class I, Group
VI controlled substances, those non-quarantine applications applied within 21 days prior to export
to meet the official requirements of the importing country or existing official requirements of the
exporting country. Official requirements are those which are performed by, or authorized by, a
national plant, animal, environmental, health or stored product authority.
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19. Section 302(e) of the CAA, 42 U.S.C. § 7602(e), and 40 C.F.R. § 82.3 define "person" as
any individual or legal entity, including an individual, corporation, partnership, association, state,
municipality, political subdivision of a state, Indian tribe; any agency, department, or
instrumentality of the United States; and any officer, agent, or employee thereof.

20. 40 C.F.R. § 82.3 defines "applicator" as the person who applies methyl bromide.

21. Pursuant to 40 C.F.R. § 82.3, "distributor of methyl bromide" means the person directly
selling a class I, Group VI controlled substance to an applicator.

22. Section 113(d)(I) of the CAA, 42 U.S.C. § 7413(d)(l), limits the Administrator's authority
to matters where the total penalty sought does not exceed $37,500 (the amount as adjusted by 40
C.F.K § 19.4), and the first alleged date of violation occurred no more than 12 months prior to the
initiation of administrative action, except where the Administrator and the Attorney General of
the United States jointly determine that the matter involving a larger penalty amount or longer
period of violations is appropriate for the administrative penalty action.

23. The Administrator and the Attorney General of the United States, each through their
respective delegates, have determined jointly that an administrative penalty action is appropriate
for the period of violation alleged in this Complaint.

Background

24. Methyl Bromide is the active ingredient in certain restricted use pesticides regulated under
FIFRA, 7 U.S.C. § 136 et ~

25. Meth-O-Gas Q, EPA Reg. No. 5785-41 ("MethQ"), is a pesticide registered pursuant to
FIFRA § 3.

26. MethQ's active ingredient is 100% methyl bromide.

27. The MethQ label (MOGQ-8 REV.C) (the "Label") and MethQ hooklet (MOGQ-2
REV.GLK398F) (the "Booklet") (collectively the "MethQ labeling") set forth precautionary
statements and specific directions regarding use, storage, handling, sale and disposal ofMethQ.

28. M & P Pest Control, Inc. (hereinafter "M & P"), located at 1332 Ave. Jesus T. Pinero, San
Juan, Puerto Rico, has been a distributor of pesticides at all times pertinent to this Complaint.

29. M & P Pest Control is a "distributor of methyl bromide" as that term is defined by 40
C.F.R. § 82.3.
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30. Acting under the authority and pursuant to the provisions of Section 9(a) ofFIFRA, 7
u.s.c. § 136g(a), duly-authorized Puerto Rico Department of Agriculture ("PRDA") and EPA
Inspectors conducted inspections ofM & P on the following dates: March 25-26, 2015, March 31,
2015, April 8, 2015, April 16, 2015, April 17, 2015, April 22, 2015, May 13,2015, May 20,
2015, and October 19,2015 (collectively, the "M & P Inspections").

31. At the M & P Inspections, the inspectors collected records and statements, including records
and statements regarding Respondent's purchases of MethQ during the period September 2013
through February 2015.

32. During the March 26,2015 M & P Inspection, representatives ofM & P provided the
inspectors with a copy of the MethQ Labeling, described in Paragraph 27, above, which M & P
provided with the sale of every MethQ canister.

33. On May 26, 2015, acting under the authority and pursuant to the provisions of Section 8(b)
ofFIFRA, 7 D.S.C. § 136f(b), and of Section 114a of the CAA, 42 D.S.C. § 7414, EPA sent M &
P an Information Request Letter ("IRL") requesting information and records regarding the import,
distribution, and application of Methyl Bromide.

34. The IRL specifically requested, along with other reporting and recordkeeping documents,
that M & P provide copies of certifications that M & P received from applicators stating that the
quantity of methyl bromide ordered would be used solely for quarantine or preshipment
applications as required by 40 C.F.R. § 82.13(y)(2).

35. On July 17,2015, M & P provided a response (the "M & P Response") to EPA's IRL.

36. In the M & P Response, M & P stated, as a response to the portion of the IRL discussed in
Paragraph 34, that "We don't have any these (sic) documents."

37. In the M & P Response, M & P provided EPA with a copy of the MethQ Booklet,
described in Paragraph 27, above, which M & P further asserted that it distributed with the sale of
every MethQ canister.

38. M & P sold or otherwise distributed MethQ to Respondent between September 2013 and
February 2015.

39. Upon information and belief, the MethQ canisters M & P sold Respondent bore the MethQ
Labeling described in Paragraph 27, above.

40. During the October 19,2015 Inspection, Mr. Michael Pantoja, the president ofM & P
stated that "no applicator gave any QPS documentation to M & P."
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41. Acting under the authority and pursuant to the provisions of Section 9(a) ofFIFRA, 7
U.S.C. § 136g(a), duly-authorized EPA and PRDA Inspectors inspected Respondent's Facility, on
Apri115, 2015 and on May 14,2015 ("April Inspection" and "May Inspection" respectively, or
collectively, the "TN Inspections").

42. During the TN Inspections, the inspectors provided a Notice of Pesticides Use/Misuse
Inspection form to Respondent which identified the reason for each of the Inspections and the
violations suspected.

43. During the April Inspection, the inspectors collected ten (10) pesticide application records
documenting Respondent's use of MethQ, for which they issued a Receipt for Samples document.

44. During the April Inspection, the inspectors requested that the Respondent provide all records
in his possession related to the purchase and use of methyl bromide.

45. Respondent did not provide EPA with the records from each commodity owner requesting
the quarantine and preshipment use of Methyl Bromide and citing legal justification for such use.

46. During the April Inspection, Respondent made the following statements regarding the
MethQ applications to the inspectors:

a. that he performed all MethQ applications without the supervision of a regulatory agent;

b. that he did not have a direct reading device to measure the air concentration levels of
methyl bromide (MethQ) during applications;

c. that he did not have and/or did not own a self-contained breathing apparatus (SCBA) for
use during the MethQ applications; and

d. that he purchased the MethQ he applied from M & P.

47. During the May Inspection, the inspectors collected five (5) additional pesticide application
records documenting Respondent's use of MethQ, for which they issued a Receipt for Samples
document.

FIFRA Liability

Counts 1-55
Use of a Registered Pesticide in a Manner Inconsistent with its Label (Applications)

48. Complainant realleges each allegation contained in Paragraphs 1 through 47, inclusive, as
if fully set forth herein.
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49. Respondent has been, and continues to be,a "person" as defined by FIFRA § 2(s), 7 U.S.C.
§ 136(s), and as such is subject to FIFRA and the regulations promulgated thereunder.

50. Respondent engages, and at all times pertinent to this Complaint has engaged, in commercial
activities providing pest control services using pesticides.

51. Respondent is, and has been at all times pertinent to this Complaint, a "certified
applicator" within the meaning of Section 2(e)(I) ofFIFRA, 7 U.S.C. § 136(e)(l), and 40 C.F.R.
§ 171.2(a)(8).

52. Respondent is, and has been at all times pertinent to this Complaint, a "commercial
applicator" within the meaning of Section 2(e)(3) ofFIFRA, 7 U.S.C. § 136(e)(3), and 40 C.F.R.
§ 171.2(a)(9).

53. Respondent is, and has been at all times pertinent to this Complaint, subject to FIFRA and
the regulations promulgated thereunder.

54. The following statements are clearly displayed on the MethQ Label received by
Respondent and referenced in Paragraphs 27,32,37, and 39, above:

a. At the top of the label and in all bolded capital letters:
"COMMODITY FUMIGANT
FOR QUARANTINEIREGULATORY USE ONLY
SUPERVISION BY REGULATORY AGENT REQUIRED."

b. "The acceptable air concentration level for persons exposed to methyl bromide is 5ppm
(20 mg/m3). The air concentration level is measured by a direct reading detection
device, such as a Matheson-Kitaghawa, Draeger, or Sensidyne."

c. "Do not allow entry into the treated area by any person before this time, unless
protective clothing and a respiratory protection device (NIOSHIMSHA approved self-
contained breathing apparatus (SCBA) or combination air-supplied/SCBA respirator) is
worn."

d. PERSONAL PROTECTIVE EQUIPMENT (PPE) ... "Applicators and other
handlers must wear: ... Full-face or safety glasses with brow and temple shields (Do
NOT wear goggles) ... When the acceptable air concentration level is above 5 ppm and
a respirator is required, protect the eyes by wearing a full-face respirator. No respirator
is required if the air concentration level of methyl bromide in the working area is
measured to be 5 ppm or less. A respirator is required if the acceptable air
concentration level of 5 ppm is exceeded at any time. The respirator must be one of
the following type: (a) a supplied-air respirator (MSHAINIOSH approval number
prefix TC-19C) OR (b) a self-contained breathing apparatus (SCBA) (MSHAINIOSH
approval number prefix TC-13 F)."
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e. "It is a violation of Federal law to use this product in a manner inconsistent with its
labeling. "

f. "This fumigant is a highly hazardous material ... Before using, read and follow all label
precautions and directions."

g. "All persons working with this fumigant must be knowledgeable about the hazards, and
trained in the use of required respiratory protection equipment and detector devices,
emergency procedures, and proper use of the fumigant."

h. "MethQ may be used for quarantine/regulatory commodity fumigation only.
Supervision by regulatory agent is required."

i. "You must carefully read and understand the accompanying use direction, GLK 398F
[Booklet], in order to use MethQ."

J. "Observe all safety and precautionary statements as set forth in the accompanying use
directions, GLK398F [Booklet]."

55. The directions for use in the MethQ Booklet GLK398F include:

a. On page 1, in large bold letters -
"METHO-O-GAS ®Q
COMMODITY FUMIGANT
FOR QUARANTINEIREGULATORY USE ONLY
SUPERVISION BY REGULATORY AGENT REQUIRED".

b. "READ THIS BOOKLET AND ENTIRE LABEL CAREFULLY PRIOR TO USE.
USE THIS PRODUCT ACCORDING TO LABEL INSTRUCTIONS."

c. Same as 54(b) above

d. Same as 54(c) above

e. Same as 54(d) above.

i. Same as 54(e) above.

g. Same as 54(t) above.

h. Same as 54(g) above.

i. "This is a limited use label for quarantine/regulatory purposes and is to be used by or
under the supervision of a State or Federal agency."

8



56. The MethQ Labeling specifies permitted application sites, crops, and pests.

57. The MethQ Labeling does not allow dwellings (e.g., residences) or structures not used for
the commercial storage or handling of commodities as application sites.

58. Respondent applied MethQ bearing the MethQ Labeling referenced in Paragraphs 27,32,
37, and 39, above, and containing the statements set out in Paragraphs 54 and 55, above, at the
following dates, times, and locations:

Date Location Treatment Sitel Invoice
Type of Structure Number

1 02/26/2015 Agua Buena, PR Residence/Closet 6832
2 02/20/2015 Bayamon, PR ResidencelKitchen 6830
3 0211112015 Guaynabo, PR ResidencelBedroom 6083
4 02/06/2015 Sanjuan, PR ResidencelKitchen 6082
5 12/0512014 Caguas, PR ResidencelKitchen Illegible
6 11/30/2014 Bayamon, PR Residence/Bedroom 6690
7 09/26/2014 Bayamon, PR ResidencelKitchen 6596
8 09119/2014 Illegible ResidencelKitchen 6585
9 09/10/2014 Caguas, PR DoorlMuseum 6568
10 04/07/2014 Bayamon, PR Residence/Furniture 6308
11 11/22/2013* Bayamon, PR Kitchen 053388
12 10/25/2013 Bayamon,PR Wood Package 053375
13 10/11/2013* Bayamon, PR Wagon 053330
14 09/2712013* Bayamon, PR Wood Panels 053322
15 09/13/2013* Bayamon, PR Kitchen 053271

59. During the May Inspection, Respondent indicated that the asterisked applications (invoices
11, 13, 14, and 15) memorialized in the previous Paragraph were performed inside of a freight
car.

60. The "residences" identified in nine (9) of the applications listed in the table in Paragraph
58, above, are not application sites specified in the MethQ Labeling.

61. The museum identified in one of the applications listed in the table in Paragraph 58, above,
is not an application site specified in the MethQ Labeling.

62. Respondent conducted applications of MethQ at ten (10) application sites, set out in the
table in Paragraph 58 above, which were not specified in the MethQ Labeling.

63. None of the fifteen (15) MethQ applications set out in the table in Paragraph 58 above, was
supervised by a regulatory agent.
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64. For each of the fifteen (15) applications set out in the table in Paragraph 58, Respondent
failed to use the following PPE:

a. SCBA, and
b. Full face or safety glasses with brow and temple shields.

6S. For each of the fifteen (15) applications set out in the table in Paragraph 58, above,
Respondent failed to use a direct reading device.

66. Each of Respondent's failures to comply with a specific requirement of the MethQ Label,
as described in Paragraphs 50 to 5S, above, constitutes a separate use of a registered pesticide in a
manner inconsistent with its labeling, in violation ofFIFRA § 12(a)(2)(G), 7 V.S.C. § 136j
(a)(2)(G).

67. In the course of the fifteen (IS) MethQ applications set out in the table in Paragraph 58,
above, Respondent committed 55 separate violations ofFIFRA § 12(a)(2)(G), 7 V.S.C.
§ 136j (a)(2)(G), specifically consisting of:

a. 10 applications to a site not specified in the MethQ Labeling;

b. 15 applications not supervised by a regulatory agent as required by the MethQ
Labeling;

c. 15 applications without the PPE required by the MethQ Labeling; and

d. 15 applications without a direct detection device required by the MethQ Labeling.

68. Each of Respondent's fifty-five (5S) failures to comply with specific requirements of the
MethQ Label is a violation ofFIFRA § 12(a)(2)(G), 7 V.S.C. § 1~ (a)(2)(G), for which a penalty
may be assessed pursuant to FIFRA.

CAA Liability

CountS6
Failure to Comply With eAA Recordkeeping Requirements

69. Complainant realleges each allegation contained in Paragraphs 1 through 68, inclusive, as
if fully set forth herein.

70. Respondent is, and has been at all times pertinent to this Complaint, a "person," as that
term is defined by Section 302(e) of the CAA, 42 V.S.C. § 7602(e).

71. Respondent is, and has been at all times pertinent to this Complaint, an "applicator" of
methyl bromide within the meaning of 40 C.F.R. § 82.3.
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72. Respondent is, and has been at all times pertinent to this Complaint, subject to the CAA
and the regulations at 40 C.F.R. Part 82 promulgated thereunder.

73. Pursuant to 40 C.F.R. § 82.13(z)(l), applicators of methyl bromide produced or imported
solely for quarantine and/or preshipment ("QPS") applications must maintain, for three years, for
every application, a document from the commodity owner, shipper or their agent, requesting the
use of methyl bromide for QPS applications and citing the regulatory requirement that justifies its
use.

74. Respondent failed to maintain the document described in the previous paragraph for any of
the following fifteen (15) applications:

Date Location Invoice
Number

1 02/26/2015 Agua Buena, PR 6832
2 0212012015 Bayamon, PR 6830
3 02111/2015 Guaynabo, PR 6083
4 02/06/2015 Sanjuan, PR 6082
5 1210512014 Caguas, PR Illegible
6 11/30/2014 Bayamon, PR 6690
7 09126/2014 Bayamon, PR 6596
8 0911912014 Illegible 6585
9 09110/2014 Caguas, PR 6568
10 04/07/2014 Bayamon, PR 6308
11 11122/2013 Bayamon,PR 053388
12 10125/2013 Bayamon, PR 053375
13 10/1112013 Bayamon,PR 053330
14 09/27/2013 Bayamon,PR 053322
15 09/1312013 Bayamon, PR 053271

..•
75. Respondent's failure to comply with the recordkeeping requirements of 40 C.F.R.
§ 82.13(z)(I) for the period September 13,2013 to February 26,2015 constitutes a violation of
the CAA, for which a civil penalty may be assessed under Section 113(d)(I)(B), 42 U.S.C .
§ 7413(d)(I)(B).

Count 57
Failure to Comply With CAA Reporting Requirements

:6. Complainant realleges each allegation contained in Paragraphs 1 through 75, inclusive, as
if fully set forth herein.
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77. Pursuant to 40 C.F.R. § 82.13(z)(2), every applicator that purchases methyl bromide that
was produced or imported solely for QPS applications shall provide to the distributors from
whom they purchase, prior to shipment, a certification that the methyl bromide will be used only
for QPS applications.

78. Respondent purchased MethQ from M & P on the following 2 dates:

Invoice Number Date Unit Purchased Amount
Purchased

1 203423 05/27/2013 1 50 lb.
2 208728 09/09/2014 1 50 lb.

79. As a result of the M & P Inspections, EPA determined that M & P did not receive
certifications from Respondent stating that the methyl bromide purchased would be used only for
QPS applications.

80. From May 27, 2013 to September 9, 2014, Respondent purchased methyl bromide from M
& P without providing, prior to shipment, a certification that the MethQ purchased would be used
only for QPS applications.

81. Respondent's failure to comply with the reporting requirements of 40 C.F.R. § 82.13(z)(2)
from May 27,2013 through September 9,2014 constitutes a violation of the CAA, for which a
civil penalty may be assessed under Section 113(d)(1)(B) 42 U.S.C. § 7413(d)(1)(B).

PROPOSED CIVIL PENALTY

Complainant proposes at this time that Respondent be assessed the statutory maximum
penalties authorized by FIFRA and the CAA. After an exchange of information has occurred,
pursuant to 40 C.F.R. § 22.19, Complainant will file a document with a specific proposed penalty
and an explanation of how the proposed penalty was calculated in accordance with the criteria in
FIFRA and the CAA. Pursuant to 40 C.F.R. § 22.14(a)(4)(ii), the text below provides the number
of violations for which a penalty is sought, a brief explanation of the severity of each violation
alleged and a recitation of the relevant statutory penalty authority of FIFRA and the CAA.
Complainant intends to seek penalties for each violation alleged in each Count.

FIFRA VIOLATIONS

EPA's FIFRA Penalty Authority and Overview of FIFRA Enforcement Response Policy

Pursuant to Section 14(a) ofFIFRA, 7 U.S.c. § 136/(a), as amended, Complainant
proposes the assessment of a civil penalty of up to $7,500 per day against Respondent for each of
the applicable violations of FIFRA alleged in this Complaint.
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For the FIFRA violations alleged above, the proposed civil penalty will be determined in
accordance with Section 14(a) ofFIFRA, 7 U.S.C. § 136/(a), as amended, which authorizes the
assessment of a civil penalty of up to $7,500 for each violation of "any provision of' subchapter
II ofFIFRA, 7 V.S.C. §§ 136-136y. (Pursuant to the Debt Collection Improvement Act of 1996
("DCIA"), and the Civil Monetary Penalty Inflation Adjustment Rules, 61 Fed. Reg. 69360
(December 31, 1996),69 Fed. Reg. 7121 (February 13,2004), and 73 Fed Reg. 75345
(December 11,2008) (collectively, "Inflation Rules"), as codified at 40 C.F.R. Part 19, the
statutory maximum assessment per violation was raised to $7,500 for violations occurring after
January 12,2009.)

For purposes of determining the amount of any penalty to be assessed, Section 14 of
FIFRA requires that EPA "shall consider the appropriateness of such penalty to the size of the
business of the person charged, the effect on the person's ability to continue in business, and the
gravity of the violation" (Section 14(a)(4) ofFIFRA, 7 V.S.C. § 1361(a)(4)).

In developing the proposed penalty for the violations alleged in this Complaint,
Complainant will take into account the particular facts and circumstances of this case, to the
extent known at the time, and use EPA's "FIFRA Enforcement Response Policy [for] The Federal
Insecticide, Fungicide and Rodenticide Act," dated December 2009 (hereinafter referred to as the
"ERP''). This guidance policy provides rational, consistent and equitable calculation
methodologies for applying the statutory penalty criteria enumerated above to particular cases to
develop a gravity-based penalty for each violation. A copy of the ERP is available upon request or
may be obtained from the Internet at this address: http://www.epa.gov/enforcementlfifra-
enforcement-response-policy.

Complainant may adjust each gravity-based penalty upward or downward based upon the
violator-specific and environmental sensitivity adjustment factors described in the ERP. In
addition, Complainant may add a component to reflect any economic benefit gained by
Respondent for failing to comply with the regulatory requirement. Complainant will also
consider, if raised, Respondent's ability to pay a civil penalty. The burden of raising and
demonstrating an inability to pay rests with Respondent.

As a basis for calculating a specific penalty pursuant to 40 C.F.R. § 22. 19(a)(4),
Complainant will consider, among other factors, facts and circumstances unknown to
Complainant at the time of issuance of this Complaint that become known after the Complaint is
issued.

Counts 1-55 - Vse of a Registered Pesticide in a Manner Inconsistent with its Label, in violation
ofFIFRA § 12(a)(2)(0), 7 V.S.C. § 136j (a)(2)(0).
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For each type of violation associated with a particular product, the penalty amount is
determined under the seven-step process in the ERP that considers the Section 14(a)(4) criteria.
These steps using the tables and Appendixes in the ERP are as follows:

(1) Number of independently assessable violations: The Agency considers each failure of an
applicator to follow a distinct label requirement to be an independently assessable violation of
FIFRA § 12(a)(2)(G). The number of violations and days of violations are set out in Counts 1-55,
above. Each of these independent violations of FIFRA is subject to civil penalties up to the
statutory maximum.

(2) Size of business category for the violator: In order to provide equitable penalties, civil
penaities assessed for violations of FIFRA generally increase as the size of the Respondent
increases.

(3) Gravity of the violation for each independently assessable violation: The level assigned to
each violation of FIFRA represents an assessment of the relative severity of each violation. The
relative severity of each violation considers the actual or potential harm to human health and the
environment which could result from the violation and the importance of the requirement to
achieving the goals of the statute. MethQ is a highly toxic restricted use pesticide. In conducting
each of the fifteen applications described herein, Respondent deviated substantially and in
multiple ways from the requirements of the MethQ labeling, endangering himself, his customers,
potentially others, and the environment.

(4) "Base" penalty amount associated with the size of business and the gravity of violation for
each independently assessable violation: The size of business categories and gravity levels are
broken out in the ERP Penalty Matrices. FIFRA imposes different statutory ceilings on the
maximum civil penalty that may be assessed against persons listed in FIFRA § 14(a)(1) and
persons listed in Section 14(a)(2), and the ERP sets out separate penalty matrices for each. As a
certified applicator, Respondent is a FIFRA § 14(a)(I) business.

(5) "Adjusted" penalty amount based on case-specific factors using the gravity adjustment
criteria: The Agency has assigned adjustments, for each violation relative to the specific
characteristics of the pesticide involved, the harm to human health and/or harm to the
environment, compliance history of the violator, and the culpability of the violator. The gravity
adjustment values from each gravity category listed in Appendix B of the ERP are to be totaled.
Once this base penalty amount is calculated, it is to be rounded to the nearest $100.

(6) Economic benefit of noncompliance: An economic benefit component should be calculated
and added to the gravity-based penalty component when a violation results in "significant"
economic benefit to the violator. "Significant" is defined as an economic benefit that totals more
than $10,000 for all FIFRA violations alleged in the complaint.
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(7) Violator IS ability to continue in business: FIFRA § 14(a)(4) requires the Agency to consider
the effect of the penalty on a respondent's ability to continue in business when determining the
amount of the civil penalty.

In instances where the Agency obtains records which evidence multiple applications, sales or
distributions for the same violations, the Region may apply a "graduated" penalty calculation.

CAA VIOLATIONS

EPA's CAA Penalty Authority and Overview of CAA General Polity

Section 113(d) of the CAA, 42 V.S.C. § 7413(d), provides that the Administrator may
assess a civil administrative penalty of up to $25,000 per day for each violation of the CAA. As
previously noted, the DCIA requires EPA periodically to adjust its civil monetary penalties for
inflation. Pursuant to the DCIA, EPA adopted regulations entitled Civil Monetary Penalties
Inflation Adjustment Rule which are codified at 40 C.F.R. Part 19 ("Part 19"). The maximum
civil penalty per day for each violation that occurred from January 12,2009 until now is $37,500.

In determining the amount of penalty to be assessed, Section 113(e) of the CAA requires
that the Administrator consider the size of the business, the economic impact of the penalty on the
business, the violator's full compliance history and good faith efforts to comply, the duration of
the violation as established by any credible evidence, the payment by the violator of penalties
previously assessed for the same violation, the economic benefit of noncompliance, the
seriousness of the violation, and other factors as justice may require.

In calculating a specific penalty pursuant to 40 C.F.R. § 22.19(aX4), Complainant will
consider, among other factors, facts and circumstances unknown to Complainant at the time of
issuance of the Complaint that become known after the Complaint is issued.

Pursuant to Section 113(d) ofCAA, 42 V.S.C. § 7413(d), as amended, Complainant
proposes the assessment of a civil penalty of up to $37,500 per day against the Respondent for
each of the applicable violations alleged in this Complaint.

..•
The violations alleged in Counts 56 and 57 would result in the Respondent being liable for

the assessment of administrative penalties pursuant to Section 113(d) of the CAA. The proposed
penalty will be prepared in accordance with the criteria in Section 113(e) of the CAA, and in
accordance with the guidelines set forth in EPA's Clean Air Act Stationary Source Civil Penalty
Policy, as amended (General Policy). EPA's General Policy reflects EPA's application of the
factors set forth in Section 113(e) of the Act and provides guidance on how EPA is to calculate
penalties for the CAA. The policy indicates that EPA should propose a penalty consisting of an
economic benefit component and a gravity component. The economic benefit component is the
economic benefit the violator gained as a result of the violation. The gravity component, in turn,
consists of elements based on the actual or potential harm caused by the violation, the
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significance of the regulation in question to the regulatory scheme, the sensitivity of the
environment and the size of the violator.

Economic benefit: The General Policy provides the Region the discretion not to seek economic
benefit where the benefit derived from the CAA violations is less than $5,000.

Gravity: The General Policy also indicates that the Region should recover penalties that reflect
the "seriousness" of the violation in a gravity component. In measuring the seriousness of these
violations, the Region may consider the importance to the regulatory scheme, the duration of the
violatiou, and the size of the violator.

Size of the violator: In order to provide equitable penalties, civil penalties assessed for violations
of the CAA will generally increase as the size of the business increases.

Count S6 - Recordkeeping--Failure to maintain records from commodity owner requesting use
of QPS Methyl Bromide and citing legal justification for such use for 3 years, in violation of 40
C.F.R. § 82.13(z)(1).

Gravity: Respondent's failure to create and maintain records as required by 40 C.F.R. Part 82
contravened the essence of the regulatory scheme.

Importance to regulatory scheme: The Respondent, by failing to keep the required record,
deviated substantially from the regulation. Recordkeeping allows regulatory agencies to confirm
that QPS methyl bromide is being used properly.

Duration of violation: The violation period reflects the total number of days between the first date
of a methyl bromide application for which no record was kept through the last date of such an
application.

Count 57 - Reporting-Failure to provide certifications to distributor, prior to shipment ofQPS
methyl bromide, that methyl bromide will only be used for QPS applications, in violation of 40
C.F.R. § 82.13(z)(2).

Gravity: Respondent's failure to provide the required certifications for MethQ contravened the
regulatory scheme.

Importance to regulatory scheme: The Respondent, by failing to submit a required certification,
deviated substantially from the regulation. Certification requirements help distributors report to
EPA that QPS methyl bromide is being sold for QPS purpose.

Duration of violation: The violation period reflects the total number of days between the first date
of a methyl bromide purchase for which no certification was provided to the distributor through
the last date of such a purchase.
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PROCEDURES GOVERNING TIllS ADMINISTRATIVE LITIGATION

The rules of procedure governing this civil administrative litigation were originally set
forth in 64 Fed. Reg. 40138 (July 23, 1999), entitled, "CONSOLIDATED RULES OF
PRACTICE GOVERNING THE ADMINISTRATIVE ASSESSMENTS OF CIVIL
PENALTIES, ISSUANCE OF COMPLIANCE OR CORRECTIVE ACTION ORDERS, AND
THE REVOCATION, TERMINATION OR SUSPENSION OF PERMITS", and are codified at
40 C.F.R. Part 22. A copy of these rules accompanies the Complaint.

A. Answering the Complaint

Where Respondent intends to contest any material fact upon which the Complaint is
based, to contend that the proposed penalty and/or the Compliance Order is inappropriate or to
contend that Respondent is entitled to judgment as a matter of law, Respondent must file with the
Regional Hearing Clerk of EPA, Region 2, both an original and one copy of a written answer to
the Complaint, and such Answer must be filed within 30 days after service of the Complaint. 40
C.F.R. §§ 22.15(a) and 22.7(c). The address of the Regional Hearing Clerk of EPA, Region 2, is:

Regional Hearing Clerk
U.S. Environmental Protection Agency, Region 2
290 Broadway, 16th floor
New York, New York 10007-1866

(NOTE: Any documents that are filed after the Answer has been filed should be filed as specified
in "D" below.)

Respondent shall also then serve one copy of the Answer to the Complaint upon
Complainant and any other party to the action. 40 C.F.R. § 22.15(a).

Respondent's Answer to the Complaint must clearly and directly admit, deny, or explain
each of the factual allegations that are contained in the Complaint and with regard to which
Respondent has any knowledge. 40 C.F.R. § 22. 15(b). Where Respondent lacks knowledge of a
particular factual allegation and so states in its Answer, the allegation is deemed denied. 40
C.F.R. § 22. 15(b).

The Answer shall also set forth: (1) the circumstances or arguments that are alleged to
constitute the grounds of defense, (2) the facts that Respondent disputes (and thus intends to place
at issue in the proceeding) and (3) whether Respondent requests a hearing. 40 C.F.R. § 22.1S(b).

Respondent's failure affirmatively to raise in the Answer facts that constitute or that might
constitute the grounds of their defense may preclude Respondent, at a subsequent stage in this
proceeding, from raising such facts and/or from having such facts admitted into evidence at a
hearing.
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B. Opportunity to Request a Hearing

If requested by Respondent in its Answer, a hearing upon the issues raised by the
Complaint and Answer may be held (40 C.F.R. § 22.l5(c». If, however, Respondent does not
request a hearing, the Presiding Officer (as defined in 40 C.F.R. § 22.3) may hold a hearing if the
Answer raises issues appropriate for adjudication (40 C.F.R. § 22.l5(c».

Any hearing in this proceeding will be held at a location determined in accordance with 40
C.F.R. § 22.35(b). A hearing of this matter will be conducted in accordance with the applicable
provisions of the Administrative Procedure Act ("APA"), 5 U.S.C. §§ 551-59, and the procedures
set forth in Subpart D of 40 C.F.R. Part 22.

C. Failure to Answer

If Respondent fails in its Answer to admit, deny, or explain any material factual allegation
contained in the Complaint, such failure constitutes an admission of the allegation. 40 C.F.R. §
22. 15(d). If Respondent fails to file a timely [Le. in accordance with the 3D-day period set forth in
40 C.F.R. § 22.15(a)] Answer to the Complaint, Respondent may be found in default upon
motion. 40 C.F.R. § 22.l7(a). Default by Respondent constitutes, for purposes of the pending

proceeding only, an admission of all facts alleged in the Complaint and a waiver of Respondenrss
right to contest such factual allegations. 40 C.F.R. § 22. 17(a). Following a default by Respondent
for a failure to timely file an Answer to the Complaint, any order issued therefore shall be issued
pursuant to 40 C.F.R. § 22.17(c).

Any penalty assessed in the default ordershall become due and payable by Respondent without
further proceedings 30 days after the default order becomes final pursuant to 40 C.F.R. §
22.27(c). 40 C.F.R. § 22. 17(d). Ifnecessary, EPA may then seek to enforce such final order of
default against Respondent, and to collect the assessed penalty amount, in federal court or through
other appropriate means. Any default order requiring compliance action shall be effective and
enforceable against Respondent without further proceedings on the date the default order becomes
final under 40 C.F.R. § 22.27(c). 40 C.F.R. § 22.17(d).

D. Flling of Documents Filed After the Answer

Unless otherwise ordered by the Presiding Officer for this proceeding, all documents filed
after Respondent has filed an Answer should be filed with the Headquarters Hearing Clerk acting
on behalf of the Regional Hearing Clerk, addressed as follows:
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If filing by the United States Postal Service:

Sybil Anderson
Headquarters Hearing Clerk
Office of the Administrative Law Judges
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Mail Code 1900R
Washington, D.C. 20460

If filing by UPS, FedEx, DHL or other courier or personal delivery, address to:

Sybil Anderson
Headquarters Hearing Clerk
Office of the Administrative Law Judges
Ronald Reagan Building, Room M1200
U.S. Environmental Protection Agency
1300 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

E. Exhaustion of Administrative Remedies

Where Respondent fails to appeal an adverse initial decision to the Agency's
Environmental Appeals Board ("EAB") (see 40 C.F.R. § 1.25(e», pursuant to 40 C.F.R. § 22.30,
that initial decision thereby becomes a final order pursuant to the terms of 40 C.F.R. § 22.27(c),
Respondent waives its right to judicial review. 40 C.F.R. § 22.27(d).

..•

To appeal an initial decision to the EAB, Respondent must do so "[w]thin thirty (30) days
after the initial decision is served." 40 C.F.R. § 22.30(a). Pursuant to 40 C.F.R. § 22.7(c), where
service is effected by mail, "five days shall be added to the time allowed by these rules for the
filing of a responsive pleading or document." Note that the 45-day period provided for in 40
C.F.R. § 22.27(c) [discussing when an initial decision becomes a final order] does not pertain to
or extend the time period prescribed in 40 C.F.R. § 22.30(a) for a party to file an appeal to the
EAB of an adverse initial decision .

~ORMALSETTLEMENTCONFERENCE
Whether or not Respondent requests a formal hearing, EPA encourages settlement of this

proceeding consistent with the provisions of the Act and its applicable regulations. 40 C.F.R. §
22.l8(b). At an informal conference with a representative(s) of Complainant, Respondent may
comment on the charges made in the Complaint, and Respondent may also provide whatever
additional information that it believes is relevant to the disposition of this matter, including: (1)
actions Respondent has taken to correct any or all of the violations herein alleged, (2) any
information relevant to Complainant's calculation of the proposed penalty, (3) the effect the
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proposed penalty would have on Respondent's ability to continue in business and/or (4) any other
special facts or circumstances Respondent wishes to raise.

Complainant has the authority to modify the amount of the proposed penalty, where
appropriate, to reflect any settlement agreement reached with Respondent, to reflect any relevant
information previously not known to Complainant, or to dismiss any or all of the charges, if
Respondent can demonstrate that the relevant allegations are without merit and that no cause of
action as herein alleged exists. Respondent is referred to 40 C.F.R. § 22.18.

Any request for an informal conference or any questions that Respondent may have
regarding this complaint should be directed to:

Jeannie M. Yu, Esq.
Assistant Regional Counsel
Office of Regional Counsel
U.S. Environmental Protection Agency, Region 2
290 Broadway, Room 1635
New York, New York 10007-1866
212-637-3205

The parties may engage in settlement discussions irrespective of whether Respondent has
requested a hearing 40 C.F.R. § 22.l8(b)(1). Respondent's requesting a formal hearing does not
prevent it from also requesting an informal settlement conference; the informal conference
procedure may be pursued simultaneously with the formal adjudicatory hearing procedure. A
request for an informal settlement conference constitutes neither an admission nor a denial of any
of the matters al1eged in the Complaint. Complainant does not deem a request for an informal
settlement conference as a request for a hearing as specified in 40 C.F.R. § 22.1S(c).

A request for an informal settlement conference does not affect Respondent's obligation to
file a timely Answer to the Complaint pursuant to 40 C.F.R. §22.15. No penalty reduction,
however, will be made simply because an informal settlement conference is held.

Any settlement that may be reached as a result of an informal settlement conference will
be embodied in a written consent agreement. 40 C.F.R. § 22.18(b)(2). In accepting the consent
agreement, Respondent waives its right to contest the allegations in the Complaint and waive its
right to appeal the final order that is to accompany the consent agreement. 40 C.F.R. §
22.l8(b)(2). To conclude the proceeding, a final order ratifying the parties' agreement to settle
will be executed. 40 C.F.R. § 22.l8(b)(3).

Respondent's entering into a settlement through the signing of such Consent Agreement
and its complying with the terms and conditions set forth in such Consent Agreement terminate
this administrative litigation and the civil proceedings arising out of the allegations made in the
complaint. Respondent's entering into a settlement does not extinguish, waive, satisfy or
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otherwise affect its obligation and responsibility to comply with all applicable statutory and
regulatory requirements, and to maintain such compliance.

RESOLUTION OF TIDS PROCEEDING WITHOUT HEARING OR CONFERENCE

If, instead of filing an Answer, Respondent wishes not to contest the Complaint and wants
to pay the penalty within thirty (30) days after receipt of the Complaint, Respondent should
promptly contact the Assistant Regional Counsel identified on the previous page.

COMPLAINANT:

Dore LaPosta, Director
Division of Enforcement and
Compliance Assistance
U.S. EPA, Region 2

Dated: Jb /16 ,
New York, New York

....
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CERTIFICATE OF SERVICE

This is to certify that I have this day caused to be mailed a copy of the foregoing
Complaint, bearing docket number FIFRA-02-2016-5302 and a copy of the Consolidated Rules of
Practice, 40 C.F.R. Part 22, by certified mail, return receipt requested, to:

Edwin Andujar Bermudez
dba Truly Nolen Pest Control de Caguas
PO Box 7155
Caguas, Puerto Rico 00726

Edwin Andujar Bermudez
dba Truly Nolen Pest Control de Caguas
Urb. Miraflores,
16-15 Calle 29,
Bayarn6n, Puerto Rico 00957-3707

I hand-carried the original and a copy of the foregoing Complaint to the office of the
Regional Hearing Clerk, United States Environmental Protection Agency, Region 2.
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Subpart A-General
§ 22.1 Scope of thia part.
(a) These Oonsolldated Rules of Prac-

tice govern all admlnlstr&tlve adju-
dicatory proceedings for:
(1) The &II88SIIIll8nt of a.ny adminis-

trative civil penalty under section 14(0.)
of the Federal Insecticide. Fungicide.
a.nd Rodenticide Act as amended (7
U.S.O. 138l(a»;

(2) The I.IIII8l18ment of a.ny adminIs-
trative civil pen&lty under sectlons
113(d). 206(c). 21l(d) and 213(d) of the
Clean Air Act, •.• amended (42 U.S.O.
7413(d). 752«(c), 7645(d) and 7M7(d»:
(3) The ase8ll8Illent of any adminis-

trative civil penalty or for the revoca-
tion or auapenalon of any permtt under
sectton 105(0.) a.nd (l) of the Marine Pro-
tection. Reeearch. and Sa.nctU&rles Act
as amended (33 U.S.O. 1415(0.)a.nd (m:

(4) The ll18uance of a oompllance
order or the IIBUa.noe of a oorrectlve ac-
tion order, the termination of a permit
pursua.nt to section 3008(0.)(3). the sus-
pension or revocation of o.uthority to
operate ponuant to section 3005(e). or
the a.seeeament of any civil penalty
under sectJons 3008, 9006. and 11005 of
the Solid Waste Disposal Act, as
amended (tll U.S.O. 6925(d). 6925(e), 6928.
6991e, and 6002d». except as provided In
part 24 of thle chapter;
(6) The &8IIeIIsment of any adminis-

trative civil penalty under section.
16(a) and 20'7 of the Toxic Substa.nces
Oontrol Act (15 U.S.O. 2615(0.) and 2647):
(6) The assessment of any Class n

penalty under sections 309(g) a.nd
311(b)(6). or termination of any permit
leaned puraua.nt to section 402(0.) of the
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122.3 neftnltiolUl.
(a) The followlng definitions •.pply to

these Oonsolldated Rnles oC PractIce:
Act means the partloula.r statute au-

thorIzIng the proceeding at Issue.
Admini.tTative Law Judge means an

Administrative Law Judge appointed
under 5 U .S.O. 3105.
AdmlnutratoT means the AdmInIs-

trator or the U.S. Environmental Pro-
tectIon Agency or hie delegate .
AgenCl/means the United States En-

vlronmentsl ProtectIon Agenoy.
Bu&ines. conftdtmttalltll claim mea.nl a

conndentlallty clatrn as defined In 40
CFR 2.201(h).
Clerk of the Board means the Clerk or

the Envlronmentsl Appeals Board,
Mati Code ll03B, U.S. Environmental
Protection Agency, l:lOOPennsylvania
Ave., NW., WlI.8hlngton, DC 20400.
Commenter means any person (other

than a party) or representatIve of such
person who tImely:
(1) SubmIts In writIng to the Be-

glonal HearIng Clerk that he Is pro-
viding or Intsnds to provIde comments
on the proposed aaseeament oC a pen-
a.lty pursuant to escttona 309(g)(4) and
311(b)(6)(O) or the Clean Water Act or
section 1423(c) oC the SaCe Drtnklnll'
Wa.ter Aot, whichever a.pplles, JIJId In-
tends to partiCipate In the prooeedlng;
and
(2) Provides the Regional Hearlnll'

Clerk wIth a return addre88.
Complainant me&n& any person au-

thorIzed to tseue a oomplalnt In accord-
ance wIth t§22.13 and 22.14 on beha.IC01
the Agency to persons alleged to be In
vIolatIon oC the Aot. The complaInant
aha.U not be a member oC the EnvIron-
mental Appeals Boa.rd, tile Regional
Judicial Officer or any other penon
who will partlolpate or advise In the
adjudication.
Con.olldated Rules of Practice means

the regul •.tlons In thla part.
Environmental Appeala Board means

the Boa.rd withIn the Agency described
In 40 CFR 1.25.
Final order means:
(1) An order lesued by the Environ-

mental Appeale Board or the AdmInIs-
trator after an appeal oCan InItial deci-
sion, acoelerated deolslon, deoJslon to
dismiss, or defa.ult order, dlspoBlIlj!"01
the matter In controversy between the
pa.rtles;
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(2) An Inltla.l decIsion which beoomes
&final order under 122.27(c); or

(3) A final order Issued In a.ccorda.nce
wIth 122.16.
Hearing mes.ne an evtdentla.ry hear-

Ing on the record, open to the pu bile
(to the extent consistent with
122.22(a.)(2»,conduoted a.s part of a pro-
ceeding nnder these Consollda.ted Rules
oCPracttce.
Hearing Clerk means the Hea.r\ng

Clerll:, Ma.ll Code 1900, U.S. Envlron-
menta.l Proteotlon Agency, 1:lOOPenn-
sylvania. Ave., NW., Waehlnll'ton, DC
20460.
Initial decision means the deolslon

luued by the PresidIng Officer pUfSU-
&nt to 1122.17(0), 22.2O(b) Dr 22.27 resolv-
Ing all outste.ndlng l88uee In the pro-
ceodlng.
Partll means any person tba.t partiCi-

pates In a. proceedIng as complement,
respondent, or intervenor.
Permit action mea.ns the revoca.tlon.

euspenatcn or termInatIon oCaU or pa.rt
or a permit Issued under aeotlon 102 oC
the Ma.rlue Protection, Relearch, a.nd
SanctuarIes Act (33 U.S.O. 1412) or ter-
mination under section 402(a) of the
Clean Water Aot (33 U.S.O. 1342(a» or
sectton 3005(d) oC the Bolld Waete Dls-
poaal Act (42 U.S.C. 6925(d».
Per.on Includes any Individual, part-

nership, a.ssocla.tlon, corpora.tlon, and
any trustee, assignee, receIver or legal
IUCC8B80rthereof; any orll'a.nlzed group
of persODS whether incorporated or not;
and any officer, employee, &./rent, de-
partment, a.gency or instrumentality oC
the Federa.l Governmen t, of any S ta.te
or local unIt of government, or of any
rorslan governmen t.
Presiding Officer means an IndivIdual

who prssldes In a.n adminIstratIve a.dju-
dloatlon until an InItial decisIon be-
comes flna.1 or Is appealed. The Pre-
sidIng Officer shall be an Admlnlatra.-
LIveLa.w Judge, except where H22.4(b),
22.16(0)or 22.51 allow a. Regional JudI-
ctal Officer to serve &II Presldln" Off!-
esr.
Proceeding means the entirety or a

single a.dmlnlstratlve a.dJudlca.tlon,
Cram the filing of the complaInt
throngh the tssuanee oC a tlnal order.
Inclndlng a.ny action on a. motion to re-
consider under 122.32.
Regional Admini.trator means, for a

cue Inltla.ted In a.n EPA Regiona.l Of-

§22.4

fiDe, the Regiona.l Admlnlstra.tor for
that Ree-Ion or any officer or employee
thsreoC to whom his authorIty Ie duly
delegated.
Regional Hearing Clerk means an Indi-

vidual duly anthorlzed to serve as hea.r-
Inll' clerk for a. given region, who sha.l1
be neutral In every proceeding. C01~
respondence wIth the Regional Hea.rlng
Olerk shall be addressed to the Be-
gIonal Hea.rtng Clerk a.t the address
specified In the complaInt. For a ca.se
Inltl&Led at EPA Bea.dquartsrs, tbe
term Regional Bea.rlng Clerk means
the Hearlnlr Clerk.
Regional Judicial Officer mean. & per-

son deslgna.ted by the Rell'lonal Admin-
Istrator under 123.4(b).
&spondent mea.ns a.ny person agaInst

whom the compl •.lnt states a olalm for
relleC.
(b) Terms definsd In the Act and not

defined In these Oonaolldated RulSll of
Pra.ctlce are used consIstent with the
meanings given In the Act.
1114l"R 401?e. July 23. 1999• ...; &mended at 85
FR 30904, May 15. :IOOOJ

122.4 Power. and dutleto of the Envi-
ronmentel Appea" Board. Ra"loDal
JudicIal Officer and Prealdlnr Offi-ce., disqualification, withdrawal,
and rea&llfDDIent_

(a) Environmental Appeal! Board. (1)
The EnvIronmenta.l Appeals Board
rules on appeals Crom the InItial decl-
slona. rultngs and orders oCa. Presiding
Officer In proceedIngs under these Con-
sollda.ted Rules of PractIce; acte as
Prelldlng Officer until the respondent
flies an a.nswer In proceedings under
these Consolldated Rules oC Practtce
commenced at EPA Hea.dqua.rLers; and
a.pproves settlement of proceedIngs
under these Coneolldated Rules DC
PractIce commenced a.t EPA Head-
Quarters. The EnvIronmental Appeals
Board may refer a.ny case or motIon to
the Administrator when the Environ-
mental Appeals Boa.rd, In Its discre-
tion, deems It approprla.te to do 80.
When an appeal or motion la reCerred
to tbe Admlnlstra.tor by the Environ-
mental Appeals Board, all parties sha.ll
be 80 notltled a.nd reCerences to the En-
vironmental Appea.ls Beard In theae
Consolidated Rules of Pra.ctice shall be
Interpreted a.s referrIng to the Admin-
Istrator. If a ca.se or motion Is reCerred
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or cue to the Re-

,tor. A RegIonal Judl-
be an I.ttorney who Ie
.mpor&ry employee of
other Feder&! IL8'80CY
terform other duties
r. A R8i'!onl.l Judicial
have performed pros-
3tJgative tunctlona In
any case In which he
1&1Judicial Offioer. A
,I Omcer shall oot

knowingly preside over a case Involv-
log any party coocernlng whom the K&-
rlonal Judicial Omcer performed aD1
functions of proaecutlon or Inveettp.
tlon within the 2 yea.ra preceding the
commencement of the case. A ReclcmaI'
Judlolal Officer &ball not proeecuta en-
forcement oa.aea and .hall not be 8DPIIl"
vleed by any pereon who aupervl •••• the
proaeoutlon of entorcement cases, but
may be supervlaed by the Re&lonal
Couneel.
(c) PTll!ldlng Offlcer. The Presiding Of-

fioer shall conduct II.fair and Impart1tJ
proceeding. usure that the f&ets &re
fully elicited. a.djadioate a.ll wues, and
avoid dell.Y. The Preeldl.nr Omoer mar.
(1) Cooduct a.dmlnlstrative he&rlllP

under theae Cooeolldated Rul... of
Pr&otlce;
(2) Rule upon motions, requests. and

offers of proof. &nd Issue a.ll 0601111!1.l'J '

orders;
(3) Administer oatha I.nd affirmatioDl

and take affidl.vlts; '.
(4) Ex&mlne witne888lt and racel •• '

documentary or other evidence;
(5) Order I. party, or an orneer or

Slrent thereof. to produce tllltimODl'.
documenta, or other oon-prlVlleged
denoe, and falllnr the production th_
of wi thou t rood oauae be1ng &bOWD,
draw a.dverae Interencee Siralnat thI,t ':

, party;
(6) Admit or eJ:clude evidence;
('1) Hear &nd decide questions of taotl,

law. or dllIOl'etion;
(8) Require partl... to attend

terenoee tor the BettJem80t or
pllfloatlon ot the lean •••• or th.
tlon of the proceedlngo;
(9) luue .ubpoenu &uthorlaed by

Act; and
(10) Do all other acta and take

measuree necessary tor the
nance ot order and for the
and Impartial I.djudlcatlon ot
ar\slnr In proceedln81l
these OODlolidated Rulae oC
(d) DUquall/fl!tJtlon, wfthdTawal

a.!lignm.mt. (1) The Aumllwe"ra,;or.
RegIonal Administrator, ths
of the Environmental Appe&la
the RegIonal Judlolal Omcer. or
Admlnlatratlve Law Jndi'e may
perform tunotiODl provided for 10

,Consolidated Rules of Practice regard-
.111&'any matter In which they have a n-
DaDc1&!Interest or bave any relatlon-
Iblp with a party or with the aubJect
matter whloh would make It lnappro-
Iprlate Cor them to aot. Any party may
at auy time by motion to the Admlnl •..
trator. RegIonal Admlnlltrator. a
,member ot the Environment&! Appeals
,Board. the RegIonal Judicial omoer or
the Administrative Law Judge raquest

. that _he or .he dleqnallCy himself or
berself from the proceeding. U such a
mottoo to dlaqnallly the Rewlonal Ad-
'mlnl.trator, RegIonal Judie1&! OMcer
or Admln1etr&tlve Law Judge Ie denied.
a )lll'ty may appeal that mllnr to the
Kovlronmental Appe&la Board. If a mo-
tion to d1sqnaliCy a member oC the En-
YIronm80t&! Appeala Board Is denied. a
.p&rty may appeal that rnltor to the
Admln1etrator. There aba.ll be no Inter-
'locutory appe&1 of the ruling on a mo-
ttOD!Dr dlaqn&!lnoation. The Admlnl •..

" trator. the RIIi'Ional Admln1etrator. a
member oC the Environmental Appe&1e
·Board. the Regional Judicial Omcer. or
·the Administrative Law Jud81l may at
'&117 tlms withdraw !rom any pro-
'll8edIni' In which he deems himself dla-
'qualified or unable to aot for anY rea-

, ,lIOn.
(2) U the Administrator. the Rll8'lonal

,1Adminletr&tor, the Rertonal Judicial
Omoer. or the Admlnlatr&tlve Law
Judie Ie dlaqu&llfied or withdrawa from
tho proceeding. a qu&l1t\ed lndlvldu&!
who baa none of the lnflrml ties listed
In paracraph (d)(l) 01 thl. section ahall
be autrned •• a replacement. The Ad-
ministrator ehall uelro a replacement
tor a RegIonal AdmlDllltrator who
wltbdr&wa or II dlaquallned. Should
the Admln1etrator withdraw or be dll-
quaIUled, the Rer10nal Admlnlatrator
from'the RegIon where the cue orlil-
oated lba.ll replace the Adm1n1etrator.
It that RegIonal Admlnletrator would

dlaqualtned, the Admlnl.trator &ban
a RegIonal AdmInistrator !rom
RIIi'Ion to replace the Admlnla-
The RegIonal Administrator

a new R8i'lonal Judlolal
If the orllf1nal Railonal Judlolal
wlthdr&n or Ie dlaqn&!tned.

Admlnlstratlve 'Law Jn~
II.new Administrative Law

If the orlilnal Admlnlatratlve
Ju~ withdraws or Ie dleqn&!lfled.
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(3) The Chief Administrative Law
Judge. at any stage In the proceeding.
may reassign the cue to an Admlnla-
tr&tlve Law Jud81l other than the one
orlilnally ualrned In the event oC the
unavailability oC the Admlnlstr&tlve
Law Jud&'e or where re&llll1rnment will
result In efficiency 10 the echedulln&, of
hearings and would not prejudice the
JW'tles.

I 22.11 FllIne, lI6l'VioeJ and form of all
filed dOCUlDllOta; Dual•••••• confldeD-
t.Iallty elalma.

(a) FIling of docttme1\tI. (1) The origi-
nal and one copy oC each document In-
tended to be part oC the record shall be
filed with the RegIonal Hearing Clerk
when the prooeedlng Is before the Pre-
siding Officer. or filed with the Clerk oC
the Board when the proceedlnr Is be-
tore the Bnvlronment&! Appeals Board.
A document 111filed wheo It I. reoelved
by the appropriate Clerk. Documents
filed In proceed1ngl before the Bnvlron-
mental Appeals Board &hall either be
Beot by U.S. mall (except by U.S. Ex-
preaa Mall) to the omclal malllnr ad-
dreea or the Clerk or the Board .et
rorth at 122.S or dellvsred by band or
courier (Includlnr dellvert... by U.S.
Postal Exprese or by a commercial de-
livery aarvIoe) to Suite 800. 1341 G
Street. NW.• W&ahlnrton. DO 20000. The
PreoIdlnr Officer or the Environmental
Appeals Board may hy order authorize
ClI.08lmlle or electronlo filing. subject
to any appropriate oondltlons and limi-
tations.
(2) When the Prea1dlng Officer cor-

reaponde directly with tbe parties, the
orlilnal or the oorrespondence shall be
med with the Regional He&rIne CIerI<.
Parties wbo co1T8llpond directly with
the Presldln&, Officer shAll me a copy
or the oorrespondenoe With the Re-
ilonal Hearlne Clerk.
(3) A certlfJe&te oC service ehall ao-

oompany e&Ohdocument nled or served
10 the proceeding.
(b) Servics of documenu. A copy of

each docnment flied 10 the proceeding
shall be eerved on the Prseldlng Officer
or the Environmental Appeals Board,
and on each party.

(1) 'Servlce of complaint. (I) Oomplaln-
ant Mall serve on respondent. or a rep-
resentative authorized to receive serv-
Ice on respondent's behalf. a copy of
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nal of the complaint,
copy of theee Consoll-
'ractlce. Service shall
,11y, by oert1f1ed mall
e1pt requested, or by
.merclal delivery serv-
• wrItten vertrteatton

espondent Is ILdomes-
)rporatlon, IL partner-
aorporated association
to suit under a com-
olalnant shall serve an
~ managing or general
her person authorized
or by Federal or Stete
vtce of proC688.
mdent Is an agency of
as complainant shall
y as provided by· that
ons, or in the absence
JUlatlon, as otherwise
r. Complainant should
py of the oomplalnt to
:ive offlolal having re-
;he overall operatlonl
)8.l unit where the al-
arose. If the a&'ency is
ie complaint sball be
)rlbed In paragraph
B section.
(Indent Is a State or
'ernment. &l'enoy, de-
atlon or other Instru-
ainant shall serve the
lWcer thereof, or as
ted by law. Where re-
tete or local officer,
I serve such officer.
rvtce of the complaint
affidavit of the person
eervtoe, or by prop-

oetpt, Such proof of
.led with the Reirional
.mediately upon com-

d d()()1UMllu other than
inD'. order.. and deci-
ocumente other than
,Un&,s. orders, and de-
lerved personally, by
(Including certified

81pt requested, Over-
I Priority Mall), or by
meretal delivery serv-
i' Officer or the Envl-
18Board may by order
Ie or eleotronlc serv-

. .. _.... , .••. --I,",""

ice. subject to any appropriate condi-
tions and Ilmltatlons.
(c) Frmn of documents. (1) Except III

provided In this section, or by order or
the Praelding Officer or of the Environ-
men tal Appeal. Board there are no .pe-
clnc requlremente as ,to the (orm or
documente.

(2) The first pa&'e of every filed docn-
ment shall contain a oaption Identl-
fYing the respondent a.nd the docket
number. All l•••.al briefs and leII'll
memoranda &'re&ter than 20 pages In
len&'th (excludln&, attachmente) shall
contain a table of oontents and a table
of authorltlae with Pa&'ereferenoes.

(3) The Original of any flied docu-
ment (other than exhibits) shall be
slped by the party CllIn&'or by Ite at-
torney or other representative. The
sli'D&tnre constitutes ILrepresentation
by the signer that he has read the doo-
ument, that to the beet of his !mowl-
Odge, Information and belteC, the state-
ments made therein are true, and that
it Ie not Interposed lor delay.

(4) The first document flied by any
person shall contain the name, &ddrsBe,
and telephone number of an Individual
a.uthorlsed to receive I9rvlce relatiD&'
to the proceedins. Parties oh&ll
promptly Ole any changes in this InCor-
matlon with the Re&'lonal HearlD&'
Clerk, and serve copies on the Pre-
sldln&, Officer and all parties to thl
proceedin&,. If a party falls to fnrnlsh
such Information and any chanrea
thereto, service to the party', lut
known address shall satisfY the ro-
qulremen te of paragraph (b )(2) of thll
aectlon and 122.6.

(5) The Environmental Appeals BalII'd
or the PreSiding Offlcer may exclude
rrom the reoord any document whleb
does not comply with thla section.·
Written notloe of such exoluslon, ltat-,
In&' the reasons therefor, aha.U
promptly given to the person
tin&' the document. Such person
amend and resubmtt any excluded
ument upon motion granted hy
vlronmon tal AppeaJs .Board or the
sldlD&'Officer. 8.11 appropriate.
(d) OonjldentlaUtli of btulna$

tlon. (1) A person who wlehes to
a business confidentiality clalrn
regard to any Information
a.ny document to be nled In a ,
ceedlng under these Consolidated Rnl",
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CI.VKoomsnrQl !'fot.cllon Agencv

DCPractice shall aeeert sucb a. claim In
accordance wIth 40 CFR part 2 at the
time that the dooument Is flied. A doc-
ument nJed without a clatm of business
oonndentlallty shall be available to
tho public for Inapeotlon and oopylng .
(al Two verslono 01 any doonment

which oontalno Information olalmed
conndentlal shall be nled with the Re-
lIonal He&rln&,Clerk:
(I) One version oC the document shaJl

contain the Information olalmed con-
ftdential. The cover p&&'esball Include
the Information required under para-
rraph (0)(2) of this ssctlon and the
WOrdl "Business Confidentiality As-
1Bl'ted". The speclno porttonte) alleged
to be oonfldentlal shall be clearly Iden-
t.lftedwi thin the dooumen t.
(II) A second version of the dooument

,Ihall contain all information except
the speolflc information claimed oon-

'. Ddentlal, which shall be redacted a.nd
replaced with notes Indlca.tIng the na-
ture of the information redacted. The
cover page shall state that Information
claimed conndentlal has boon deleted
aild that a complete oopy oC the docu-
ment containing the Information
cJlLlmed confidential bas been flied
with the Re&'lonal Hearing Clerk.

Both versions of the document
be served on the Presiding Officer
tho complainant. Both versions of
document sball be served on any

non-party partiCipant, or rep-
n...mloatllvo thereof, authorized to re-

Information olalmed oon-
hy the 'person maldng the

claim of oonfldentlallty. Only the re-
dacted version .hall be served on per-

not authorised to receive tbe con-
Information.
the aecond, redaoted version

treated 8.8 public Informa.tlon.
orncer or employee may dls-

inrorm •.tl<lD olalmed oonfldentlal
ILC(lOrtlAn'cewith paragraph (d)(I) of

only 8.8 authorized under 40
pa.rt 2.

rulings, orders, deotstone, and
documente Issued by the Re-
Administrator or PresidiOi' OCfl-

.hall be filed with the Regional

Hearing Clerk. All such documents
leaued by the Envlronmente.i Appeals
Board shaU be filed with the Clerk of
the Board. Copies oC such rulings, or-

. dens, decisions or other documents
shall be served pereonaUy, by first
class mall (lncludln&, by certified mall
or return receipt requested. Overnight
Exprees and Priori ty Mal\). by EPA's
Internal matl, or any reliable commer-
olal delivery oerv1cs, upon all parties
by the Clerk ot the Envlronment a1 Ap-
pee.ls Board, the Office or Administra-
tive Law Jndges or the Re&,lonal Hear-
Ing Clerk, as appropriate.

122.7 ComputatioD and extBnalon of
time.

(a) Computation. In oomputln&, any
period of time prescribed or aJlowed in
these Consolida.ted Rules of Practice.
exoept as otherwlee provided, the day
oCthe event from which the desl&'nated
period begin. to run shall not be In-
cluded. Saturdays, Sundays, and Fed-
eral holidays Bhall be Inclnded. When a
eteted time expires on a Saturday,
Sunday or Federal hollday, the stated
time period shall be extended to In-
olude the next business day.
(b) Ertennons Of time. Tbe Environ-

mental Appeal. Board or the Pr8lldln&,
Officer may &,rant an extension ot time
Cor filing any document: upon timely
motion of a party to the prooeedlng,
for good cause shown, and after consid-
eration oCprejudice to other parties; or
upon lte own Initiative. Any motion for
an extension of time Ihall be flied luf-
nclently In advanoe of the due date so
as to a.llow other parties reasonable op-
portunity to respond and to allow 1;IIe
Presiding Offioar or Environmental Ap-
pea.18 Board rea.eonable opportunity to
lasue an order.
(c) Seroioe bll mall or commercial delt"..

eTI/ aerolce. Service of the complaint Is
complete when the return receipt Is
signed. Service of all other doouments
Is complete upon mailing or when
placed In the custody of a rellahle com-
mercial delivery service. Where a docu-
ment I•• ervea by first etaes mall or
commercial delivery servloe, but not
by overnight or eame-daz delivery, 6
days Ihall be added to the time allowed
by these Consolidated Rules of Practice
for the f1l1l1gof a responsive document.
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122.7



..,. dlacuulon of pro-

lfter the Issuance Of the
II the Admlnlatrator, the
9 Environmental Appeals
fonal Administrator, the
)8r or any other peraon
to adVise these officials
n In the proceeding, dla-
the merits of the pro-
lY Intsreeted person DUt.-
s, with any Agency ltaCC
",r(orma a prosecutorial
'e funotlon In sucn pro-
factUAlly rela.tad pro-
;h any repreeentative of
lY u parte memorandum
mnloa.tlon addreeled to
stor, the ~onal Ad-
be Env1ronmental Ap-
r the Preeldlng Ofncer
dancy of the proceeding
I the merl ts thereof, by
, any party ahall be r••..
ment made In the pro-
1&11 be served upon all
l'he othsr p&rtlee ahall
pportnnl ty to reply to
lum or ocmmumeataon.
,ts of this aeotlon Ihall
,y person who baa for-
hlmaelf from all adju-
ana In a proceeding, or
J ordem only PUl'llua.nt

Uon of documenu IIled.
, the proViaions of law
;ubllc d1aoloeure or con-
ation, any peraon may,
bWllnees hoUl'll Inspeot
~ocument nJOO 10 any
lh documenta eI1&l1be
by the Regtonal Hear-
Hemng Clerk, or the
rd, as appropriate.
.duplloatlng documente
by the pereon _ldng
.ocuments. The Agency
lOst In Its dleoretlon.

B-Parfl.s and
l8orooces
nCtlll.

;y a.ppear In person or
ther representative. A
ea.r on behelf of a pa.rt.

••••••••••rJll •••••••••I V-I-II ~al1tOI1J

nershlp a.nd an officer ma.y appea.r on
behalf of a. corporation. Peraons who
a.ppear &8 counselor other representa-
tive must confonn to the sta.nda.rds ot
oonduot snd ethic. required or practl·
tioners before the courta of the United
States.

122.11 Intervention and DOn·pmr
brief&.

(a.) /ntenJ/mtion. Any person deslrlll(
to become a. party to a proceeding m&1
move for 188.ve to Intervene. A motIon
[or leave to Intervene that 18nled after
the exchanre of Informa.tlon puraoant
to 122.19(a) lhal1 not be grantsd Dnl_
the DlOVa.nt shows good oaua.e for Ita
fallure to nle before such excha.nge ot
Infonnatlon. All requirements of th_
Oonaolldated Rulee of Practice Iha.ll
apply to a motion for leave to tnter-
vene a.a If the movant were a. PUtr.
The Presiding Officer .haJl grent lea.ve
to Intervene In all or part of the pro-
ceedIng It: the mova.nt olalms a.n Inter-
eat relatln¥ to the cause of action; &
nnal order may &8 a. practlca.l ma.ttsr .
impair the mova.nt's ab1l1ty to protect
tba.t Intarest; a.nd the mova.nt's Inter-
eet Is not adequately represented br
ex1atlng p&rtlsa. The Intervenor ahafl
be bound by any agreemente, arrange- '.
menta and other matten preViousl,
made In the prooeedlnr unJees other-
wlae ordered by the Presldlnr Officer or
the EnVironmental Appeals Boa.rd for'
JrOodcause.
(b) Non-party brle/!. Any person who

Is not a party to a proceeding ~
move for leave to file a. non-party brle!.
The motIon shall Identify the Interee~
of the applicant and Ih&lJ expla1n the
relevance of the brief to the pro.
oeedlng. All requirements of theee (Jon,
aolldated Rules of Practice shall .~., •. i("4lr,l
to tbe motion as If the movant were
party. If the motion Ia In"8.Dted. the
Preeldlng Officer or EnVironment&!
peels Board shall l88ue an order
the time for filing luoh brief.
pa.rty to the prooeedtng me;y file a ~
eponee to a non-party brief wI.thln 15
days a.ftsr aervtoe of the non-JI&I1J
brier.
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122.12 COnaolldatlon •.••d •••veran ••••.
(a.) Comolldatlon. The Presiding

cer or the Envlronmentel

"'YIfUlIll1<;1malrrcrecnen Agency

Board ma.y consolrdate any or al1 mat-
ton at Issue In two or more pro-
ceedings subject to these Consolidated
RuJee of Pra.ctlce where: there exist
COmmonparties or common questions
Offilet or law; conaolldatlon would ex-
podIts a.ud aimpllfy oonaldera.tlon of
the Iasuea; and consolidation would not
adversely affeot the rilrhts of partie.
BIlIr&ied In otherwise IIlparate pro-
coMIng.. Prooeedlnre subject to sub-
put I or this part may be oonaolld&ted
Duly upon the approvel of all partl •••.
Where a proceeding anbject to tbe pro-
,",aiona of anbpart I of thll part I. con-
solidated with a prooeed1ng to which
aubpa.rt I of this part d08ll not apply,
the prooedUI'811of subpart I of this part
Iha.ll not a.pply to the oonaolld&ted pro-
oeedIng.
(b) Severance. The Presiding Officer

or the EnvtronmenteJ Appeals Board
1Il8.f, for good cauae, order a.ny pro-
ceedlnga severed with respect to a.ny or
all pa.rtiee or 188ues.

Subpart C-Prehearlng
ProCedUlel

. IAla Co_Clement of • pro-
ceediq.

(a.) Any proceedIng subject to thele
Coneolld&ted Rules of PractIce Is corn-
menoed by nJlng with the ~oneJ
Hea.rlng Clerk a oompJeJnt oonformlng
toU2.H.
(b) Notwl tbetandlng pa.ragra.ph (a) of

this section, whera the partlea _ to
settlement of one or more c&U8811of &0-
tlon before the filing of a. complaint, a.
proceeding may be elmult&noously
commenced and conoluded by the
laeuanoe of a' consent agreement and
nna.l order pursuant, to 122.18(b)(lI) and
(3).

UU4 Complaint.
. (a) Content 9f complaint. Each com-
plaint Iba.llinolude:
(1) A statement reoltlng the see-

tlon(8) of the Aot a.uthorlslng the
lleu&noeof tho oompla.ln t;
(2) Speclflo reference to aaoh provl-

lion of the Act, Implementinlr regula.-
tiona, permit or order whloh respond-
ent \I all8lred to havo Violated; .
\ (3)A conolse statement of the factual

. buIa for each violation alleged;

522.14

(4) A descriptIon of all relief sought,
IncludIng one or more of the following:

(I) The amount of the civil penalty
which Is proposed to be aasessed, and a
brief explanation of the propoeed pen-
alty;
(I\) Where a. specific penal ty demand

Ie not mado, the number of vlola.tlons
(where applloable, days of vIolatIon)
for which a penalty Is aoulrht, a. brief
explanatIon of the severity of each vio-
lation al1eged' and a recitation of the
statutory peneJty a.uthortty appllca.ble
for •••.ch vlola.tlon alleged In the com-
plaint;
(III) A requeet [or a Perml tActIon

and a stata.ment of Its proposed terms
and condltlona; or
(Iv) A requeat for a oomplla.nce or

correotlve action order and a state-
ment of the tsrmB and -eondltlcns
thereof;
(6) NotIce ot respondent's rilrht to re-

queet & hearlng on a.ny matarla.1 fact
all8lred In the oomplalnt, or on tbe ap-
proprlaten08ll of any proposed penalty,
compliance or correotlvs action order,
or Pennlt Aotlon;
(6) Notice If subpart I of this part ap-

pllee to the proceeding;
(7) The addrees of the R8lrlonal Hear-

Ing OJerk; and
(8) Instructions for pa.ylnll" pen&ltles,

If appl1oa.ble.
(b) Ruw of practice. A COpy of theee

Oon80lIda.ted Rules of Practice shall
accompa.ny each complaint served.
(c) Amendment of the complaint. The

oomplalnant may a.mend the complalnt
onoe as a matter of right at any time
before the answer Is flied. Otherwise
the complainant may a.mend the com-
plaint only upon motion Irr&Dted by the
Presiding Officer. Respondent ahal1
have 20 additional days from the date
of aervloe of the amended compla.1nt to
file Ita answer.
(d) Withdrawal of the complaint. The

complainant me;y wIthdraw the corn-
plaint, or any part thereof, wIthout
prejudIce one time before the answer
has been filed. After one wlthdra.wal
before the nllnr of an a.nswer, or after
the filing of a.n answer, the oomplatn-
ant may withdraw the cornptarnt, or
any part thereof, without prejudice
only upon motion grantsd by the Pre-
sldlnlr Officer.
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, the complaint.
.ere respondent: Con-
I fact upon whloh the
III; contends that the
I oompliance or cor-
ler, or Permit Action,
e, Is InapproprIate; or
Is entitled to judg-
of law, It shall nle an
DOpyoC a written an-
.plalnt with the Re-
'lerk and shall serve
irer on all other pe.r-
Iwer to the complatnt
h the Rea10nal Hear-
30 days after servtce

Ie cmwer. The answer
directly admit, deny
.f the factual allel!&-
1 the complaint with
respondent hu any
, respondent naa no
.rticular factual aile-
tes, the allegation Is
he answer shal1 alao
stancee or argumen ta
d to constitute the
!enae; the Cacta which
ee; the bae1s lor op-
~ relief; and whether
lted.
1 hearing. A hearing
lsed by the compla1nt
e held If requested by
• answer. If the re-
t request a hearing,
oer may hold a hear-
oprlate' for adjudlca-
ibe answer.
mlt, denl/, or upialn.
lent to admit, deny,
.terlal factual allega-
the oomplalnt con-

lon of the al1egatlon.
f the an.noeT. The re-
md the answer to the
otlon granted by the

;Ions ehal1 be served
l5(b)(2}. Upon the m-
ther pe.rtles may file
notion and the mov-
.ply to the response.
ssponstve documents
. only by order oC the
.r Environmental Ap-

peals Board, as appropriate. All mo-
ttone, except those made orally on tho
record dnrlng a hearlnll', shall:
U} Be In writing;
(2) State the grounds therefor, WIth

partfcular! ty;
(3) Set forth the rellel soulrht; and
(4) Be acoompanled by any affidavit,

certificate, other evidence or lego!
memorandum relied upon.
(b) Re$po7lse to motio1l.S. A pe.rty's re-

sponse to any written motion muat, b.
llIed within 16 daya after service of
such motion. The movant's reply to
any written responee must he filed
wi thin 10 days after service oC such re-
sponse and ehall be IIm1ted to IlIIu••
ral8ed In the responee. The Presldln(
Officer or tbe Environmental Appeals
Board may set a ahorter or longer time
lor response or reply, or make other or-
ders concerning the dlsposltlon of mo-
tlone. The responae or reply 8hall be
accompanied by any affidavit, certln-
cate, other evidence, or legal memo-
randum relied upon. Any pe.rty who
falls to reepond within the designated
period walve8 any objection to the
granting of the motion.
(c) Dee/non. The Regional Judicial

OCfloor (or In a prooeedlng commenced
at EPA Headqu&I"tere, the Environ-
mental Appeals Board) shall rule on all
motions filed or made before an anlwer
to the complaint 18filed. Exoept as pro-
vided In 1122.29(o}and 22.51, an Admin·
18tratlve Law Judge shall rule on all
motions filed or made after an &IllIWer
la filed and before an initial deol810n
has become final or haft been appea1ed.
The Environmental Appeall Board
shall rule &8 provided In 122.29(c) and
on all motlone filed or made alter an
appeal of the InitIal decision II flIed.
except ae provided pursuant to 122.:18.
(d) Oral argunumt. The Presldlng,Offi-

cer or the Environmental Appeols
Board may permit oral argument on
motions In lte dlsoretlon.
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122.17 DefaulL
(a) Default. A pe.rty may be Cound-to

be In default: after motion, upon
ure to file a timely answer to the com.
platnt; upon failure to comply WIth the
Information exohange reqnirements of
122.19(a) or an order of the
Officer; or upon Callure to appear at,

conference or hearlnll'. Default by re-
spondent constitutes, for PUrposes of
the pendinll' proceedlnll' only, an admt s-
alon oC al1 facte alleged In the com-
plaint and a waiver of respondent'.
right to contest such factual allega-
tIons. Default by complainant Con-
stitutes a waiver er complainant's
right to proceed on the merlte of the
actlon, and ahal1 result In the diSmissal
oC the complaint wIth prejudice.
(b) Motion Ior de/ault. A motion fer

default may seek resolution or all or
part oC the prooeedlng. Where the mo-
tion requeste the assessment oCa pen-
alty or the Imposition of other relief
qalDst a defaultlnll' pe.rty, the movant
muat specify the penalty or otber relief
BOugbtand .tate the lell'al and factual
(rounda for the relief requested.
(c) De/ault order. When the Presiding

Officer finds that default has occurred,
he lhall Issue a dsfault order against
the dafaul ting pe.rty as to any or all
parta of the prooeedlng unlees the
record shows goOd cause why •. default
order should not be Iuued, It the order
resolves all outstanding Issues and
claIms In the prOCeedIng, It ahal1 con-
sWtute the Initial deolslon under these
ConsOlidated Rules of PractIce. The re-
Uef proposed In the complaInt or the
motIon for default shall be ordered un-
lsss the requested relief Is olearly In-
conelBtent with the record of the pro-
C88dlng or the Act. For 1I'00d cause
shown, the Presldlnll' OCflcer may set
wde a default order.
(d) Pal/men I 0/ JJ/maltll; e//ecHve date Of

compliance or corrective action orders,
and Permtt Action!. Any penalty as-
- In the default order shall be-
oome due and payable by respondent
w:lthout further prooeedlnll'8 30 days
atter tbe default order becomes !lnal
undftr 122.27(c). Any default order re-
QuirinII' compllanoe or corrective ao-
tlon Bhall be elfeotlve and enforceable -
without further proceedings on the
data the default order becomes final
under 122.27(0).Any Permit Action or-
dered In the defsult Order ahall become
effective wIthout further proceedings
on the date that the default order be-
IlOmelfinal nnder 122.27(c).
,.

Ull.18 Quick -ruolution; .eIUemenl;
aU"rnalive dl'puta reoolution,

(a) Qllick r",olution. (1) A respondent
may resolve the proceeding at any time
by pe.ylng the speclflo penalty propoeed
In the compla1nt or In complainant's
prehearlnll' exchange In full as epeclfled
by complainant and by filing with the
Regional Hearing Clerk a copy 01 the
check or other Instrument of payment.
It the complaInt contaIns a speciflc
propoaed penalty and respondent pe.YB
that proposed penalty In full within 30
days after recelvlUlf the complaint,
tben no answer need be filed. This
paragraph (a) shall not apply to any
complaint Which 88eks a compliance or
corrective action order or Perml t Ac-
tion. In a proceeding subject to the
public comment provisions or 122.45,
this quick resolution Is not avallable
untlilO days after the olose of the com-
ment period.
(2) Any r.spondent who wishes to re-

solve a proceeding by payIng the pro-
posed penalty Instead of filing an an-
awer, but who needs addlLlonal time to
pay tbe penalty, may file a written
atatement with the Regional Hearing
Clerk withIn 30 days after r..,celvlng the
complaint, stating that the respondent
agrees to pay the propoled penalty In
accordance with paragraph (aXI) of
thla section. The written statement
need not contain any response to, or
admiSSion of, the allelfatloDs In the
complaInt. Within 60 days alter receiv-
Ing the complaint, the reopondent shall
pay the full amonnt of the propoeed
penalty. Failure to make such payment
Wltl.ln 60 daye of receIpt of the com-
pla1nt may subject the respondent to
default pureuant to 122.17.
(3) Upon receipt of pe.yment In full,

the Regional JudiCial Ol1lcer or Re-
gional Administrator, or, In a pro-
ceeding commenced at EPA Head-
quarters, the EnVironmental Appeal.
Board, shall Issue a final order. Pay-
ment by respondent sball cODstltute a
waiver of respondent's rlghte to con-
test the allegations and to appeal the
flnal order.
(b) Settl"",ent. (1) The Agenoy encour-

ages settlement of a proceeding at any
time If the settlement Is consistent
wIth the provl810n8 and objectlvee of
the Act and applicable regulations. The
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(8 In settlement dls-
or not the respondent
11'. Settlement discus-
"fect the reopondent's
le a timely answer

eement. Any and all
dons of a settlement
In a written consent
1 by sn parties or
Uves. The consent
tate that, for the pur-
Kling, respondent: Ad-
,tlon&! allegations of
tmtts the f&cto stlpu-
lnt agreement or nel-
lenlse spec\flo factual
lned In the compl&1nt;
,sessment oC any stat-
;0 the lssU&nce of any
nee or correcuve ac-
y oondltlona speclned
rreemen t, &nd to any
,tlon; and waives a.ny
he allell'atlono and Its
e proposed final order
e consent agreement.
ant electo to com-
,edlng pursuant to
sent agreement shall
elements deecribed at
I (8). The parties eball
luted consent agree-
,sed flnal order to the
I OITIcer or Regional
ir, In a proceedlnll
PA Headquarters, the
ppeals Board.
'proceeding. No settle-
agreement shall dls-
.osedlng under these
eo of Practice without
m the ~onal Judl-
clonal Adminletrator.
'11' commenced at EPA
e Environmental Ap-
~ng the parties' con-

""lution or .ettlB1llent.
the penalty proposed
IUI'8U&ntto pa.ra&raph
1 or Bettlement pursu-
h (b) of this section
,..... a.ffeot the right of
the United States to
te Injnnctlve or other
or criminal I!SIlctiono
o of law. Full payment
-opoaed In a complain t
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pursuant to pa.ragraph (a) of this seo-
tlon or settlement pursuant to para-
graph (b) of tblo oeetlon .hall only re-
solve respondent'l\ llablllty for Fedsral
civil penalties for the violations and
fsots alleged In the complalnt.
(d) Alternativ<! means Of dlaput. rpolll·

tum. (1) The parties may eng&11'8In IlDJ
process within the ICOpe of the Alter-
native Dispute Resolution Act
("ADM"), 5 U.S.C. 581 .t seq., which
may facllltate voluntary settlement ef·
forts. Such process shall be subject to
the confidentiality provisions of tho
ADM. '

(2) Dispute resolution under thll
paragraph (d) does not divest the Pre-
Siding Omoer of jurisdiction and do••
not automatlca.lly stay tbe proceeding.
All provlslona of these Consolidated
Rules of Prsotlce remain In effect not-
withstanding any dispute resolution
proceeding.

(3) The parties may chooae any par.
son to act lIB a neutral. or may move
for the appointment of a neutral. U the
PresIding Officer Ifl"&nts a motion Cor
the appointment oCa neutral. the Pre-
siding Officer shall forward the motion
to the Chief Administrative Law
·Judie, except In prooeedtnga under Inb-
p••rt I of this part. In whloh the Pre-
aiding Officer shall forward the motion
to the Regional Administrator. The
Chief Administrative Law Jud(8 or Re-
gional AdminIstrator. as approprlat.e.
shall designate a qualIfied neutral.

IH.19 Prehearin, Information u·
chaD,e; prehearlnr coafenuee;
oth••••dlllCOV8J'7.

(a) PrehaaTing Information uchal1ll'-
(1) In accordance with an order laued
by the Presiding OITIcer, each party
shall nIe a prehaarlnll tntormatton ex·
ohange. Except &8provided In 122.22(&)•.
•• document or exhibit that baa Dot
been Incl uded In prehearlng Informs.
tIon exoh&nlle shall not be admltt.eo\
Into evidence. and any wltn81111
name and testimony summary h&s not
been included In prehearlng Info\"Dll.o-
tlon exohange shall not be allowed to
testify. Parties are not required to
ohange Information relatInll to sattll.·.
ment which wonld be excluded In the
federal courts under Rule 408 of the
Federal Rules of Evidence. Dcoumenll·
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and exhibits shall be marked for Identi-
fication as ordered by the Presldlni Of-
ncer.
(2) Each party·. prehearing Inform ••..

tion exchange shall COntatn:
(I) The names of a.ny erpert or other

wItnssa88 It Intends to call at the hear-
IDII'.together with a brief narrative
summary oC their expected testimony,
or a statement that no wttn_ will
be called; and (II) Copies of all docu-
ments and exhibits which It Intends to
Introduce Into evidence at the hearing.
(S) U the proceeding Is for the 1UI8Il88-

ment of a psnaJty and complainant haa
alresdy spec1fled a proposed penalty.
oomplalnan t shall explaln In Ite pre-
bee.rlng Information exchange how the
proposed penal ty was oalculated In ac-
cordance with any crlterta set forth In
the Aot, and the respondent shall ex-
plain In lte prehear1ng Information ex-
chao(8 why the proposed penalty
ahollld be reduced or elIminated. .
(4) If the proceeding Is Cor the assess-

ment of a penalty and compla.lnant has
not specified a proposed penalty, each
party sbt.llinolude In lto prehearing In-
formation exch&nlle all f&ctual Infor-
mation It considers relevant to the &8-
_ent of a penalty. Within 16 days
after respondent ruea lto prehearlng In-
formation exch&nlle. oompl&1na.nt shall
file a document specIfying a proposed
penalty and explaining how tbe pro-
posed penalty was ca.lculated In aooord-
IlDcewith any orlteria set forth In the
Aot.
(h) PreheaTing conference. The Pre-

aIdlnll Officer. at any time before the
bearlnll bellins. may direct tbe p&rtles
and thslr oounsel or other repreeenta-
Uvea to partlolpate In a conference to
oonalder:
.(1)Settlement of the case;
, (2) SimplIfication oC1seues and stIpu-
~tlon of facto not In dispute;
(3) The necessIty or deslrab1l1ty oC

&mendments to pleadings;
(4) The exchange oC exhlblto, docu-

mento. prepared teatlmony, and admis-
sions or stipulations of fact ••hloh wIll
avoid unnecessary prOOf;
. (5) The 11m!tatlon or tbe number of
expert or other witnesses;

.', (8) The time and place for tbe hear-
lUll;and
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(7) Any other matters which may ex-
pedite the disposition of the pro-
ceeding.
(c) RecOTdof the preheaTing conference.

No transcript of a prehearlng con-
ference relatl~ to settlement ohall be
made. With respect to other preheartng
conferences. no transcript of any pre-
hearing conferences shall be made un-
less ordered by the Presiding Offlcer.
The Presldl~ Omeer sball ensure that
tbe record of the proceeding Incl udes
any stlplllations, agreemento. rullnge
or orders mads during the conference.
(d) Location of preheating conference.

The prehearlng confersnce ahall be
held In the county wbere the respond-
ent resides or conducts tbe business
whIch the hearing concerns, In the city
In whloh the relevant Environmental
Protection Agency Regional OCllce Is
located, or In Wa.abIngton, DO, unless
the Presldlnll' Oracer determines that
there Is good cause to hold It at an-
other location or by telephone.
(e) Other di!coveTl/. (1) After the Infor-

mation exchange provided for In para-
graph (a) of this section. a party may
move for additional discovery. The mo-
tion shall specify tbe method of dis-
covery eought. provide the proposed
discovery Instruments, and describe In
detaIl the nature of the Information
andlor documents sought (and, where
relevant, tbe proposed time and place
wl.ere dlsoovery would be conducted).
The PreBldlng Officer may order such
other discovery only If It:
(I) Wl\l neither unreasonably delay

the proceeding nor unreasonably bur-
den tbe non-moving party;
(II) Seeks Information that Is most

re&8onably obtained from the non-mov-
Ing party. and which the non-moving
p&rty has reCUaed to provide volun-
tarily; and
(Ill) See1<s InCormatlon that has sIg-

mnoant prohative value on a disputed
Issue of material fact relevant to 11-
ablllty or the relief aonght.
(2) Settlement posttrona and Informa-

tion rsrardlng their development (such
as penalty calculations for purposes of
settlement ba.sed upon Agency settle-
ment policies) shall not be discover-
able.
(3) The PreSiding OITIcer may order

depositions upon oral questions only In
accordance with paragraph (e)(I) oC this
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suant to this section, tbe Presiding 01-
ncer may, In his discretion:
(1) Infer that the Information wonld

be adverse to the party fa1llng to pro-
vide It;
(2) Exclude the Information from evl-

dance: or
(3) Ilsue a default order under

122.17(c).
IZlII.20 Accelerated d""l.oloD; declaloD

to d1l11Dl•••
(a) Gmeral. The Presiding Officer

may •.t any time render an accelerated
decision In favor of a party as to any or
all parts or the proceeding, without
further hea.r1ng or upon suoh limited
additional evidence, such u affldavlt.,
u he may require, If no genuine IBSUe
of material fact exlste and a party I.
entitled to jndgment as a mattsr oC
law. The Presiding Oencer, upon mo-
tion oC the respondent, may at any
tIme dismiss •. prooeedlng without fur-
ther hearing or upon such limited addl-
tlon •.1 evidence &8 he requires, on the
buls or r•.Uure to OIIta.bllsh & prlm~
facie 08.8e or other grounds which sho"
no right to relief on the part oC the
oomplalnant.
(b) Effect. (I) It an aocelerated deci-

sion or a decisIon to dleml ••• I. I•••ued
8.B to &11I•• ues and olaiml In ths pro-
ceeding, the decision constltutel an
Inl tla.l decllion or the Presldlna- Offi-
cer, and shall be filed with the Re-
gional Hearing Clerk.
(2) If an accelerated decision or a de-

cIsion to dismiss Is rendered on I•••
than all Issues or claims In the pro-
ceedlng, the Presiding Offioer shall de-
termine wbat material t•.cta wst wlth-
ont suhstantl&l controversy a.nd what
material facts remain controverted.
The partial accelerated declBlon or the
order dismissing certeln counts shall .
specify the facts which appear suhat&o- .
tlally uncontroverted, and the l•••ulIII
and cl •.lms npon which the hea.rlna- will
proceed.

Subpart D-Hearlng Procedures
,22.21 AMlpment of PrMidln, om·

cer; .chedulin, the burin,.
(I.) AISI/111ment of l'TesldinQ OfflCtT.

When an answer Is filed, the RegIonal
Hearing Clerk shall forward a copy DC
the complaint, the answer, and any·
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other dooumente filed In the pro-
ceeding to the Chief AdmlnlstraLive
Law Judge who shall serve as PresIding
Offioer or &88lgn another Administra.-
tive Law Judge •.s Presiding Offloer.
Tbs Presiding Officer sh&lI then 'obtaln
the case !lie from the Chief Admlnl8-
"'"-tlve Law Judge and notify the par-
tie. oChis •.•• Ignment.
(b) Notl"" of hlJ1lring. The Presiding

Officer shall hold a hea.r1ng If the pro-
ceedIng presents genuine Issues of ma-
terlal tact. The Presiding Officer sh•.U
serve upon the parties &notice of hear-
Ing setting forth •. time and place Cor
the hea.ring not later than 30 days prior
to the d•.te set for the hearing. The
PresIding Officer rna.y require the •.t-
tenda.nce of witnesses or the produc-
tlon of dooumentary evidence by sub-
poena, 1! authorized under the Act,
upon •. showing oC the grounds and ne-
C888ILytherefor, and the materiality
and relevanoy of the evidence to be ad-
duced. .
(0) Portponement of hearinQ. No re-

quest for postponement ot & bearing
wall be ,ranted except upon motion
and Corgood cause shown.
(d) Locatton of the hearing. The loc •.-

~Ionof the hearing shall be determined
In accordance with the method for de-
termlnlna- tbe location of •• prehearlna-
conference under 122.19(d).

t2U2 Evidence.
(a) General. (1) The Presiding Officer

shall admit all evidence which is not
Irrelevant, Imm •.teriat, unduly repett-
tlous, unreliable, or of little probative
value, except that evidence relating to
settlement which would be excluded In
the federal courts under Rule 408of the
Federal Rules of Evidence (28 U.S.O.) Is

. not admlljSlble. If, however, a party
. l'&llato prnvfde a.ny document, exhibit,
wltn88B name 0" summary of expected
testimony required to be eJ:cha.nged
onder i22.19 (I.), (e) or (0 to all parties
at lea.st 15 days before the he •.rlng
d&te, the Presiding Officer sball not
. admit the document, exhibit or testi-
mony Into evidence, unless the non-ex-
cbanglna- party had a-ood cause (or f•.l1-
lug to axchange the required Informa-
tton and provided the reqnlred Informa-
tion to aU other parties &8 soon &8 It
!WI control of the Information, or had
goodcause for not doing so.

§22.22

(2) In tbe presentation, admIssion,
disposition, and use of oral and written
evldence, EPA offlcera, employees and
authorized representatives shall pre-
serve the confidential! ty of Informa-
tion claimed confidential, whether 01'
not the claim Is made by a p&l·ty to the
proceedtns, unlees disclosure Is author-
Ized pursuant to 40 CFR part 2. A bust-
nees confidentiality clatm sball not
prevent Information from being Intro-
duced Into evIdence. but shall Instead
require that the Information be treated
In accordance with 40 CFR part 2. sub-
part B. The Presiding Officer or the En-
vironmental Appeals Board may con-
sIder such evidence In a prooeedlng
closed to the public, and whlcb may be
before some. but not all, parties, as
necessary. Such proceeding shall be
closed only to the extsnt necessary to
comply with 40 CFR part 2, subpart B,
for information claimed confidentla.1.
Any afCected parson may move for all
order protecting the Information
claimed confidential.

(b) Examination 0/ 1uitnessu. WH;.-
ne •••es shall be examined orally, under
oath or affirmation. except as other-
wise provided In paragraphs (c) and (d)
of this section or by the Presiding Offi-
cer. Parties sh •.ll have the right to
crose-exarntne a wltnoas who appea.rs at
the hea.ring provided that sucb erose-
exerrnnatdcn I. not unduly repetitious.
(c) Written testimollll. The Presiding

Officer may admit and Insert Into tile
record as evidence, In lieu of oral testi-
mony, written testimony prepared by a
witness. The adml •••lblIIty of any part
of the test:imony shall be subject to the
same rules as if the testimony were
produced under oral examln •.tlon. Be-
fore any such testimony Is read or ad-
mitted Into evidence, the party who
has called tbe witness shall deliver a
copy of the testimony to the PresidIng
Officer, the reporter, and opposing
counsel. The wi tnesa presenttng the
testimony sllall swear to or affirm the
testimony and shall be subject to ap-
propriate oral cross-ex •.mtnatton.

(d) Admission of affldav1is where the
wtrneu t. unavailable. The Presiding Of-
ficer may admit Into evidence affida-
vIts of witnesses who are unavailable.
The term "unavailable" sh •.n have the
meaning •.ccorded to It by Rule 804(a)
of the Federal Rules of Evidence.
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Subpart E-Inltlal Decision and
Mollon To Reopen a Heorlng

I ft.:17 Initial Decl.Jon.
(a) Filing and content.. Arter the pe-

riod for nllni briefs under f :12.26 bas
expired, the Preeldlng Officer sball
laeue an Initial decillion. The Initial de-
ct.1on 1Ih&ll oonta.ln nndlni'll of faat,
conoluaiona regardlni all material
Jaauea Of law or dlllCnltlon. u we)) ••••
reuone therefor, and, It appropriate, a
recommended olvll penalty UIIeIIIIment,
oompllance order. corrective &otlon
order, o~ Permit Aotlon. Upon reoelpt
of an lnlt1aJ decision, the Re&'lonal
He&rIO&'Clerk 1Ih&ll forward ooplee of
tile Initial decision to the Environ-
ment&! Appe&ls Board and the Assist-
&at Admlnllltr&tor for the Office oC En-
forcement and Compliance Assurance.
(b) Amount of civil pmwltJ(. IC the Pre-

IIdlni Officer determines that a viola-
tion bu oocurred and the oomplalnt
_kI a civil penalty, the Presiding OC-
llcer Bh&1Idetermine the amount at the
f800mmended civil penalty hued on
tile evidence in the record and In &0-
oonIance with any penalty crtterta Bet
forth In the Act. The PresidiO&' Officer
Ihall cone1der any civil penalty aulde-
linea IMued ander the Aot. The Pre-
IIdlni Officer Bb&ll explain In detail In
Ibe Initial decWon bow the penalty to
be &8&II88edoorreeponde to any penal ty
\ll'lterla I18tforth In the Act. IC the Pre-
~dlng Officer dectdea to UIIIIIIIIa pen-
i1ty different In amount from tbe pen-
itty propoeec1 by oomplalnant, the Pre-
Ildlng Offioer ahall I18t forth In the Inl-
Uit dectalon the apeclno reasons Cor
tile Inoreaee or decrease. If the re-
IPOndent bu defaulted. the Presiding
'Oftloer ah&ll not •.•••••••a penalty frl'8&t-

t.han that propoeed. by oomplalnant
tile oomplalnt, the prehear1ni Infor-

exchange or the motion for de-
Is leu.

of Inltlal d6cIlion. The Initial
of the PI'881dlO&'Officer lIha\l
a final order 46 days after Ite
upon the part181 and without
prooeedlD&'llunlBll8:

A party moves to reopen the hear-
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set forth In the complaint and any re-
sponae or evidence with I'88pect to tile
appropriate relief. The respondent bu
the burdens of presentation and perIU-
slon for any affirmative defenaee.
(b) Eaah matter of controveny ahall

be decided by the Prealdlni Omcer
upon a preponderanoe of the evidence.

Its. Where pra.otlcable, an
d one copy of each el[hlblt
odwith the Presiding OCClaer
>rd and a copy shall be fur-
l&Ch party. A true copy of
·may be eubetl tuted for the

I notice. Official notice may
t any matter which can be
otlced In the Feder&l courta
sr facts within the speclal-
edtre and el[perlenoe of the
poslntr parties shall be ilven
)pportunlty to show that
.re erroneously noticed.

ectiODl and olf •••.•of proof.
1;ion. Any objection con-
conduct of the he&r!ni may
)r&l\y or In writing durlni
'. The party rawng the ob-
It supply a abort statement
1411.The rulinlr by the Pre-
er on any objection and the
en for It ehall be part of the
exception to each objection
1a11be automatic and Ie not
~rther pa.rtJolpatJon In the

Of proof. Whenever the Pre-
>er denies a motIon for ad-
o evidence, the party orrer-
·rmt.tlon may make an offer
ucn shall be Inoluded In the
offer of proof for exctuded

any shall consist of a brief
leecrlblni the nature of the
• el[cluded. The offer of
:cluded dooumente or exblb-
)ne1et of the documente or
liuded. Where the Envlron-
eals Board decides that the
be Preeldlng Omcer In ez-
Information Cram evidence
roneous and prejudicial, the
., be reopened to permit the
.ch evidence.

'lien of pr""entlUon; burden
•• 810111 preponderance of the
• ataDdard.
>mp\&lnant has the burdens
,Iou and penlUaalon that the
:lCurred &IIset forth In the
IUd that the relief souiht Is
· FoliowiD&' oompl&lnant's
IDt of a prima Ca.clecase, re-
ta.ll bave the burden of pre-
, defense to tbe allelratlons

(3) A party moves to lIet aside a de-
fault order that ccnatttutee an Inltlt.1
decision; or
(t) The Environmental Appeal. Boan!

eteote to review tbe Inltla.! uectaton on
Ita own Initiative.
(d) Exhawtlon of administrative rem-

edlu. Where a respondent fe.lls to ap-
pea.! an Initial decIBlon to the Environ-
mental Appeals Board pursuant to
1:12.80and that Initial decision becomes
a final order pursuant to pa.ra&T&ph(c)
of this section, respondent walvee Its
rllrhte to Judlolal review. An InIUt.1 de-
cision that III appealed to the Environ-
mental Appeals Board mall not be final
or operative pendlO&' tbe Environ-
mental Appeals Board's tssuance of a
fina.! order.

§H.1I8 Motion to reopen. beariDi.
(a) Filing and content. A motion to re-

open a hea.r1O&'to take furtber evidence
muat be filed no later than :lO days
&l'ter service of the Initial decision and
ahall state the llpeclfic trrounds upon
whlcb relief i8 aontrht. Where the mov-
ant seeks to Introduce new evidence.
the motion shall: atate briefly tile na-
ture and purpose or the evidence to be
adduced; IIhow that aucn evidence Is
not cumulative; and snow good cause
why such evidence W&8not adduced at
the hearing. The motion sball be made
to the Presiding Ofncer and filed with
tbe RegIonal Hearing Clerk.
(b) Disposition of motion to reopen a

hBaring. WIthin 15 days following tbe
service of t. motion to reopen a hear-
lng, any otber party to the proceeding
may me with the Regtona.! Hearing
Clerk and serve on all other parties a
reeponse. A reopened hearing shall be
governed by the appllcabls sections of
these Consolidated Rules of Practice.
The fillni of t. motion to reopen a hear-
Ing mall automatlca.lly stay the run-
nlnlr of the time periods for an Initial
decision becomtne nnal under 1:12.27(0)
and for appea.l uuner t 33.80. Theae time
periods shall begin &&'t.lnin full when
the motion Is denied or an amended
Initial decision Is served.

t J2.21i Filini the traldCl'1pt.
The hea.r1ni shall be tra.neorlbed ver- .

hatlm. Promptly followlO&' the t&kJDr
of the lut evidence, the reporter shall
tranemlt to the Reilonal Hearing Oterk
the orli1D&I and u many coptes of tile
tranecrlpt of teatlmony u are c&lled
for in the reporter's contract with till .
Aiency, and &Iso lIhal1 tranamlt to the
PrMldlO&' Officer t. copy of the trt.D-
script. A certificate of servtoe ahallao-
company ea.ah 'oopy or the tra.mcrlpt.
The Regtonal HearlO&' Clerk shall no-
tlly all partlee or the avallablllty ol
the transcript and IIht.1I furnlm t.be
partlee wi th a copy Of the tranacrlpt
upon payment of the coat of reproduo-
tlon, unleee a party can ahow that tile
coat Is unduly burden.ome. Any pel'1lO8
not a party to the prooeed1Bi may re-
ceive a copy of the tra.nacrlpt opon
payment of the reproduction fee, 8><- •
cept for thoee parte of the transcript
ordered to be kept confidential by till
Preeld1ng Officer. Any party mt.y file.
motion to oonform the tranecrlpt to
the aatual testimony within 30
&l'ter receipt of the trauacrlpt, or
days after the partlee are notlned
the &va.llablllty of the tra.nacrlpt,
whlcbever ISlIOOner.

After the be&r!olr, any party may 01,
proposed find1n&'ll Of fact, concloaloDi
of law, and & propoaed order,
wi th brleOlln support tbereof.
ald1ng Omcer eball set a
fiUnlr theee documents and
brlefa, but eball not require
fore tbe l••••t date for
under t :12.311 to confOrm the
to tbe actual teatlmony. All
slone sball be In wrItiO&', shall
eerved upon all parties, and aba.Il 000-.
taln adequate referencee to the reoorI\
and authorltlee relied au. .
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F-Appeala and
Ikallve Review
r>"om or review of Inte •.•
len or rulinla.
or jn!erlocutoTJI app""l.
rrdera or ruling!! other
I declalon shall be 101-
he dlacretion at the En-
ppeals Board. A pe.rty
eutory appeal at such
.••to the Environmental
Ihall file a motion wlth-
'VIce oC the order or rul-
that the PresldlIl&"orn-
, order or rullnr to the
Appeals Board for re-
ng briefly the grounds

I of jnterlocutoTJl appeal.
)ff1cer ma.y recommend
Illng for review by the
Appea\e Board when:
, or rullnr involves an
itton of law or policy
ch there Is subetantlal
srence or opinion; and
Immediate appeal from
ling will materially ad-
late termination of the
review after the nnal
~mbe Inadequate or In-

ITJI review. If the Pre-
as recommended review
nmental AppealJl Board
j interlocutory review 1&
Ir takes no action wlth-
I Presiding Officer's rec-
the appe&l la dlsmlaeed.
ding Offioer declines to
lew of an order or rul-
svlewed by the Envlron-
Board only upon appeal
I decision, e:rcept when
ntal Appeals BO&l'dde-
motion of a pe.rty and
Circumstances, that to
auld be con trary to the
. Such motion 8hall be
days oC service' of an

'Baldlng Officer rerualng
such order or ruling for
'view.

from or review of Initial

weal. (1) WIthin 30 days
I decision Ie served, any

40 CFRen, I (7-1-11 EdlHon)

party may appeal any adverse order or
ruling or the Presiding Officer by nllng
an oritrlnal and one copy of a notice oC
appeal and an accompa.ny:\ng appellate
brief with the Environmental Appeals
Board. Appeals sent by U.S. mall (ax-
.cept by U.S. Postal EIpree.a !lalll sball
be addressed to the Environmental Ap-
peals Board at lte official malllnr ad-
dr88ll: Clerk of the Board (Mall Oode
1103B), United States Environment.al
Proteotion Agency, 1200 Pennsylvania
Avenue, NW., Washington, DO 20480.
Appeals delivered by hand or courier
(Including dellverlee by U.S. Poatal EJ:-
prees Mall or by a commercial dellYery
service) shall be delivered to Suite 8Q!J,
1341 G Street, NW.. Washington, DC
20005. One oopy QC any document tiled
with the OIerk of the Board shall sllIO
be served on the Rerional Hearing
Clerk. Appellant also Bhall serve a oopy
of the notice at appeal upon the Pre-
sidlnr Olflcer, Appellant eball aimultA-
neoualy serve one oopy ot the noUce
and brief upon all other partlee and
non-party partlolpants. Tbe notice of
appeal shall summarize the order or
rullng, or pe.rt thereot, appealed from.
The appellant'. brief shall contain ta-
ble. ot contsnte and authorities (wltb
page references), a atatement ot the
Issuea prssented tor review, a state-
ment ot the nature ct the CIUllland the
tacte relevant to the Issues presented
for review (with approprl •.te referencBB
to the record), argument on the IIII1lBB
presented, a short conclusion .taUlIf
the preCise relleC sougut, al ternatlvo
!lndlngs at fact, and alternatlvs con-.'
cluslons rerardlnr I•• uee of law or dill-
cretlon. If a timely notice oC appeal Ia
filed by a p&rty, a.ny other p&rty m&;1
Ole a notice or appeal on any l!IIue
within 20 days artsr the date on wblch
the !lrst notice of appeal was served.
(2) Within 20 da.ys at service of no-

tices of appeal and briefa under per&-.
graph (•.)(1) of this section, any other
party or non-party partlolpant may 01•
with the Environmental Appeals Board
an original and one copy of •.
brief reepondlng to argument
the a.ppellant, tOi'ether with
to the relevant portions or the
Initial dectston, or opposlIl&"brief.
pellee shall simultaneously serve
copy of the response brief upon
pe.rty , non-pe.rty pe.rtlclpe.nt, and

Env,v0nmenlol Prolecllon Agency

Reelon•.1 Hearlnlf OIerk. Response
brlet. shall be limited to 'the ecope oC
the appeal brier. Further brIers may be
llIed only with the permission of the
Envlronmental Appea.ls Board.
(b) Review jnitlated bll the Envjron-

IMlltol AfJPOO/s Board. Whenever the En-
.•Ironmental Appeals Board determines
to review an InitIal deolslon on Its own
Initiative, It ahall nIe notloe or lte In-
tent to review that decision with the
Clerk of the Board, and serve It upon
the Retrlonal Hearing OIerk, the Pre-
stdlne Officer and the JlIU'tles within 45
dayS after the Initial decIsIon was
served upon the JlIU'tle.. The notice
.hall Include a atatement of leauee to
be briefed by the parties and a time
lIChedule tor the flllng and service oC
brlefa.
(0) Scope of afJPOOl or review The par_

Ues' rights of appeal shall be ilmlted to
thoae IssU88 raised during the course of
the proceedln(l' and by the InitIal deol-
stan, and to l88ues concerning subJect
mattsr Jurledlctlon. If the EnViron-
mental Appeals Board determines that
laues raised, but not appealed by the
parties, should be argued, It shall rive
the partlea rell.l!onable written notlc~ oC
such determination to perm! t prepera-
tton of adequate arrument. The Envi-
ronmental Appeale Board may remand
the cue to the Prealdlng Offlcer Cor
further proceeding!!.
• (d) Argument be/ore the Envlronmsntal
AJ>1)OaI. BoaTd. The Environmental Ap-
peal. Board may, a.t lte dtscretton
order oral argument on any or ali
lanes In a proceeding.
. .(0) Motio". on appeal. All motions
made during the course of an appeal
aball conform to 122.16 unless other-
wise provided.
(0 Decision. The Environmental All-

peala Board eball adopt, modify, or eet
uJde the t1ndlngs of fact and oonclu-
stons of law' or dlecretlon contained in
the decision or order belnr reviewed
and .ball set forth In the Onal orde;
!;be reasone Cor Its actions. The Envi-
ronmental Appeale Board may asae •• &
penslty that fa hllfher or lower than
the amount recommended to be as-

, _ed In the declalon or order belnlf re-
flewed or from the amount sought In
,fob. complaint, e:r.cept that It the order
belD&,reviewed Ie a default order, the

Appeals Board may not

254

§22.31

tncreaae the amount of the penalty
above that Proposed In the complaint
or In tbe motlou Cor default. whichever
Is less. The EnVironmental Appeals
Board may adopt, modlCy or set aside
any recommended compliance or cor-
rective action order or Perml tAction.
The Environmental Appeals Board may
remand the case to the Preeldlng Offi-
cer for further acnon.

184 FR 40176, July 211, 1II9Il, All amended at B8
~~' Jan. 16, 3003: 69 FR '1'/639, nee, :lIl,

Subpart G-Flnal Otder
122.31 Final order.
(a) Ef/ect 0/ /inal order. A nnal order

constitutes the !lnal Agency action In
a proceeding. The flnal order shall not
In any case afCect the right oC the
Agency or the United Statss to pursue
appropriate Injunctive or other equl-
table relief or crtminal sancttone for
any violations of law. The Ilnal order
.ball reaotve only those causes of ac-
tion alleged In the complaint, or for
proceedings commenced pursuant to
122.13(b), alleged In the COD8entagree-
ment. The Clnal order doee not waive
e:r.tlnguleb or otherwise afCect respond:
ent's obligation to comply with all ap-
plicable provisions oC the Act and regu-
lations promulrated thereunder.
(b) E//ectllHl date. A nnal order Is ef-

fective upon filing. Where an Initial de-
ctston becomes a Onal order purauan t
to 122.27(c), the flnal order IS effective
45 days after the Initial dsclslon Is
served on the parties.

(e) Pal/ment of a civil penallt!. The re-
spondent 8hall pay the full amount of
any civil penalty aaaesaed In the nnal
order within 30 d&ya &Ctar the effective
date oC the nnal order unlees otherwise
ordered. Payment shall be made by
sending a caehler'8 check or certl!led
check to tbe payse specllled In tbe
complaint, unless otherwise Instructed
by the complatnant, Tbe cbeck shall
nota the case title and docket number.
Re8pondent ahall serve copies of the
check or otber Inatrument of payment
on the Relflonal Hearlnlf Clerk and on
complainant. Collection oC Interest on
overdue payments shall be In accord-
ance wi th the Debt Oollectlon Act 31
U.S.P. 3717. '
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llte/. Any fina.l order re-
~la.nce or corrective &0-

mit Action; shall become
enloroeable without rur-
DiB on the effective date
rder unleea otherwlae or-

I.,.. 10 Fed8TOIollmcles on
Ina.1order or the Envlron-
.la Boa.rd Issued pursnant
. department. &&ency. or
ty oC the United Statee
scrootl ve 30 daya &!ter Ite
the parties unless tbe

Tected department. agen-
umtallty requests a con-
be Administrator In writ-
a copy DC the request on
reoord within 30 days oC
final order. If a timely

Ie. a decision by the Ad-
.hall beoome tbe final

Cor reconsldera.tlon pur-
: shall not toll the SO-da.y
ad In par~ph (e)(I) oC
nleee speclfioally so or-
Environmental Appeal ••

. to reco •••lder a tinal

reconsider a final order
t to 122.30 aha.ll be flied
&!ter aervloe oC the final
muat aet Corth the mat-
J bave been erroneously
re nature DC the alleged
Ill! Cor reoon ••ldera.tlon
vision sha.1l be directed
I by. tbe Environmental
Motlona Cor reconslder-
to the Admlnl.tra.tor.
the Environment&! Ap-

.11 not be considered. ex-
;ba.t the Environmental
baa reCerred to tbe Ad-
rsuant to 122.4(a) and In
Inl.tra.tor baa leaued the
motion Cor reconsider-
stay the eCfectlve date
ler unless so ordered by
ltal Appeals Boa.rd.

Subpart H-Supplemental Rules

t 23.33 [Reaervedl

t 2lI.lI( Supplem.ntal rul.. Jlovernhl'
the adnunlatnttive _ai 01
olvll penaltl.. und.r the Clean AIr
Act.

(a) Scope. This sectton shall apply. In
conjunction wltb 1122.1 throu&"h 22.32.
In administrative proceedlUiS to _
a civil pena.lty oondnoted under leo-
tiona 113(d). 2Ofj(c). 211(d). and 213(d) of
tbe Clean Air Act. aa amended (42
U.S.C. 741S(d). 7~(c). 7M5(d). and
7M7(d». Where Inoonslstencles exllt be-
tween till. section and 1122.1 tbrourh
22.~. this aectlon sball apply.
(b) luualWl 0/ noUce. Prior to the

leauanoe oC a fin&l order 8.llaeealng •
olvll penalty. the person to wbom the
order Is to be leaued sball be given
written notice of the pro POled leaua.noe
oC the order. Service or a comptatnt or
& consent aa-reement and tlnal order
pursuant to 122.13 sattafie. thta notice
requirement.

122.95 Supplemeutal rul •• PVernlDf
tbe admlnlatratl"e •••••••••• nt of
cIvil p.naIU •• under the Faderalln·
MCtlclde, Funclolde. and
Rodautlelde Act.

(a) Scope. This •• ctlon sh&ll apply. In
conjunotlon with 1122.1 throua-h 22.32.
in adminlatratlve prooeedlUiS to _
a civil pena.lty condncted nnder section
14(0.) of the Federal Ineectiotde, Fun-
gicide. and Rodentlolde Act 8.1 &mend-
ed (7 U.S.O. 1361(0.». Where lnconalet-
encles exist between this sectlon and
II 22.1. through 22.~. this section shall
&pply. 'f
(b) VmUB. The prehea.i1ng conrerenee _

and the heartna- shall be held In tho 1 r
county. pa.rtsh. or Inoorporated olty or :l
the resldenoo DC the person ob&r1red. ·.If
unleee otherwlae aa-reed In wrlttur bJ .J
all parties. For a person whose rest- ,
dence Is outelde the United States and
outelde any territory or ~Ion or
the United States: the prehsartng oon-
(erence and the heartng shall be held at
the EPA emce listed at 40 CFR 1.7 that
18 olosest to either the person'. pri-
mary place or business within the
United States. or the primary place of
buslnees ot the person's U.S. &&ent.UB-
I""" otherwl"" &greed by all part!ea.
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f:lUG lRe.ervedl

fH.3'1 Supplemental rul ••• 0.•••rnIDJI
admbllatnttlve proceedlnp under
tbe Solid W&ate Dlap ••• 1AcL

(a) Soope. ThIs aeotaon shall apply. In
conjunction with 1122.1 throulrh 22.32.
In adnllnlstratlva proceedJnp under
eectlons 3006(d) &nd (e). 8008. 9003 and
IlOO8 ot the SoUd Waete Disposal Act (42
U.S.O. 693D(d) and (e). 1mB. 8991b and
lI991e) ("SWDA"). Where Inconsist-
encies ezlst between this section and
H22.l through 22.~. this section ah&ll
apply.
(b) COlTective action and compliance or-

den. A complaint may contain a corn-
pllaoce order luued under section
3008(a) or sectIon 9006(al. or a oorrec-
Uve action order I•• ued under section
3008(h) or section 9003(h)(4) DC the
SWDA. AJJY such order shall automati-
cally beoome a tlnal order unlees, no

f later than 30 dayS after the order Is
" . •• •.••ad. the responden t requests a bear-
"f lug purauant to f 22.15.

UU8 Supplemental rulea of practice
,overnln. the admlnlat..aUYIl ••
_meni of civil pen.liI.. under
the Clean Water AoL

(al Scope. This section shall apply. In
conjunotlon with 1122.1 through 22.~
and 122.45. In admlnlstratlve pro-
osedlUiB ror the uaessment ot any civil
penal ty under aectlon 309(1r)or section
lII(b)(6) or the Clean Water Act
("OWA")(33 U.S.O. 1319(C) and
l32l(b)(6». Where Inoonstatenoles exist
between thl. II8Otlon a.nd II 22.1 through
22.22. thI. sootlon shall apply.
(b) ComultaUo7t with statu. For pro-

oeedlnp pnrau&nt to seceron 309(1r).the
complainant shall provide the State
lirenoy with the most direct authority
over the matters at luue In the case an
opportunity to consult with the com-
plainant. Complaln&nt shall notify the
State agency within 30 days following
proof or ""rvloo oC the comp!&ln t on the
reeponden t or. In the case of a pro-
oeedlnr proposed to be oommenoed pur-
Inant to f22.13(b). no leas than 40 days
before the !aeuance of ••n order _s-
lur ••civil pena.lty.
(0) Adminlltrative procedure and judi-

cial revl.w. Aotion of the Administrator
for whloh review could h&ve been ob-

.;
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522.39

talned under section 609(b)(1) DC the
CWA. 33 U.S.C. l369(b)(l). shal] not be
auhJeot to review In an administrative
proceedlnr for the 8.888l18mentof a civil
penalty under section 309(g) or section
311(b)(6).

122.l19 Supplemental rul... J(OvernlDg
tb. admiDlairaUv. _ameni of
olvll p.naIU.. und.r HOllon 1CJ8 of
the Comprebenaln Environmental
Beapo...... Compenaatlon. and LI·
ability Act of 1980. 8.1 amandad.

(a) Scope. This section sha.ll apply. In
conjunction with 1122.10 througb 22.32.
In administrative prooeedlniB for the
asseasment of any civil penalty nnder
sectron 109 oC the Comprehensive Envi-
ronmental Response. Compenaatlon.
and Liability Act of 1960. &8 amended
(42 U.S.C. 11609). Where Inconslstenoles
extat between tbls •• ctlon and 1122.1
throulrh n~. thIs aeotlon shall apply.
(b) Judlctal review. Any person wbo re-

queeted a hearlnlr wi th respect to a
Claee II civil penalty under aectlon
1000b)oC OEROLA. 42 U.S.C. 9609(b). and
who Is tile recipient oC &tlnal order a.s-
s888lng a civil penalty may me a petI-
tion (or Judicial review DC such order
with the United States Court of Ap-
pea.ls tor the District DC ColumbIa or
for any otber olrcult In whlob such per-
son resides or transacts busIness. Any
person who requested a hearing with
respect to a Cl8.lI8I olvll penalty under
section I09(a)(4) DC CBROU. 42 U.S.O.
9609(••)(4). and who Is the recipIent of a
nnal order uaeeslng the clvlJ penalty
may file a petition Cor Judicial review
of Buoh order wIth the appropriate dis-
trict oourt DC the United Statee. All pe-
titions muat be filed wIthin 30 day. oC
the date tbe order makln&" the aeeeas-
ment waa served on the partIes.
(e) Pallnumt 0/ civil pe7Ulitll assessed.

Payment of civil penalties &el\e988d In
the final order shall be made hy Cor-
wa.rdlnr a cashler's check, payable to
tbe "BPA. Hazardous Substances
Supertund." In the amount •.•••eeeed,
and noting the ease title and docket
number. to the &pproprlate regional
Superfund Lockboz Depository.



orvoo)

,lemental rulea 1I0verninil
.ln1etratlve ••• eument of
.IUe. under Title n of the
,batance Control Act, en-
oeotlon 2 of the Aobeotoa
E•• e •.•.ency Re.ponse Act

'hIs sectton shall apply, In
with H22.1 through 22.32,
Ltive proceedlnp to a.eeess
;y conducted under section
roxtc Substancee Control
') (I5 U.S.C. 2647). Where
es eldst between this eec-
1.1 through 22.32, this see-
,ly.
n o[ civil penaltll. Any civil
cted under TSCA section
used by the local edu-

ICY for purpoeee of com-
'Itle n of TSCA. Any por-
Jlvll penalty rem ••lnlng
•• local educational agen-
ompllance shall be depos-
Asbestos Trust Fund ee-
,r seotlon 5 of AHERA.

aments1 rulea roverniDI
ni.tratlve ••••••• ment of
.tiel for violation. of com-
den I•• ued to OWBen or
of public watar oy.tellUl
t B of the Safe Drinklnll

.Is section ehall apply, In
rlth 1122.1 through 22.32,
;1ve proceedlnp to &88888
malty under section
. the Safe Drinking Water
300g-3(g)(3)(B). Where In-
"xlst between this see-
I through 22.32, this see-
y.
o[ forum. A complaint
s that subpart I of this
hall 81eo state that re-
. right to elect 8 hearing
I In accordance wi th ~
: that respondent walv6tl
188It requests In Its an-
on the reoord In accord-
.S.C. 654. Upon such re-
onal Hearing Clerk shall
locuments In the record
Jld notify the parties of

4U I_;I'K en, I (7-1-11 Edition)

122.43 Su:r,p\emental rul.. Iloverninr
the a mln1etratlve ••••••• ment 01
civil pen.IUu .,1ainat • federal
;,:::.; Ao'r'der the Safe Drlnldnr

(a) Scope. This aeetlon .hall apply, In
conjunction with 1122.1 through 22.32.
In &dmlnistratlve proceedings to __
a olvll penalty against a federal &gency
under section U47(b) of the Safs Drink-
Ing W••ter Act, ~2 U.S.C. 3OOj-6(b).
Where tnconetstenctee exist between
this section and 1122.1 through 22.32,
this section shall "pply.

(b) Effective dau. o[ final penallll OTlUr.
Any penalty order l88Ued pursuant to
this section and section 1447(b) or the
Safe DrinkIlI&' Water Act shaH become
etfectlve 30 days after It has been
served on the parties.
(e) Public notice o[ /inal pennllll OTlUr.

Upon the I88UAnce of a final penalty
order under this seotton, the Admlnl ••
trator shall provide publla notlce of the
order by publloatlon, and by provldlnr
notice to any person who reqnests Buch
notice. The notloe ehall include:
(I) The docket number of the order;
(2) The &ddreas and pbone nnmber of

the Relr!on ••1Hearing Clerk from whom
a copy oCthe order m&y be obtained;
(3) The location oC the facility where

violations were fonnd;
(4) A description of the vlol ••tlona;
(5) The penalty that was &88BssecI;

&ad
(6) A notice that any Interested per-

son may, within 30 daYIIof the date tbe
order becomes final, obt&1n JudiCial I'll-
view of the penalty order purauant to
aectton 1447(b) of the Safe Drlnklnr
W••ter Act, and Instruotlon tbat pel'
sons seekIng Judicial review shall pro-
vide caples oCany "we ••1 to the person•.
desorlbed in 40 CFR 135.11(••).

122.44 !:r!lementai rul ••• of praotl ••:''rr. un1er th=-~~~:S(:i o:r ~
Clean W.ter Act or under oeetion
1OOfl(.)(8) of the RMouroe eo..-
.erv.tion and Recovery Act.

(a) Scope o[ flU. IUbpart. The Bupple-
mental rules of practice in this subpart
shall alllO apply In conjunction with'
the Consolidated Rules of Practlcs In .
this part and with the administrative"
proceedings for the termination of per.
mlts onder seotlon ~02(a) of the C1e&11
W••ter Aot or under aectton 3008(a)(3)or .
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the Resource Conservation and Reaov-
ery .Act. Notwl thstandinll the Consoll-
datsd Rules of Practice, theee supple-
mental rules sh ••lI govern with respect
to tb. term1n ••tlon of such permits.
(b) In a.ny proceedinll' to terminate a

permlt Corcenee under 1122.64 or 12'70.43
of this chapter during the term of the
permit:
(I) The complaint sh ••lI, In &ddltlon

to tbe requlremente oC ,22.14(b), con-
tain any &ddltlonal Information specl-
ned In 1124.8of this chapter;

(2) '1'11& Director (8.8 defined In 1124.2
of tble chapter) sball provide publlo no-
tice oC the complalnt In accordance
with 1124.10 of this chapter, and allow
·for publlo comment In accordance with
11:14.11of this chapter; and
(3) The Preeldlng orncee shall admit

Into evidence the contents at the Ad-
ministrative Record described In 1124.9
of tbls chapter, and any publ1c com-
ments received.
116l'R ~, May 15, 2000J

U1l.4~ Supplemental rul80 Iloverulnll
public noties and comment in pro-

rn~ic'!(:i(~ir Of"';~:CI::(~::;'~
Act ."d lectlon 1423(c) of the Safe
Dr/nldoll Water Ant.

(a) Scope.This section shall apply, In
conjunction with H 22.1 through 22.32,
In admlnlstr ••tlve proceedings for the
_sment of any olvll penalty under
.sct.lons 309(11')and 31l(b)(6)(B)(1I) of the
mean Water Act (33 U.S.C. 1319(g) and
1S21(b)(6)(B)(II», and under section
1423(0) or the Sare DrinkIng Water Act
(42 U.S.C. 3OOh-2(c»).Where Inconsist-
encies exist between thle sectton and
H22.1 through 22.3~, this section shall
apply.
. (h) Publtc noUce-(l) General. Com-
pl&lnant shall notify the public before

· _Ing a olvil penalty. Such notice
•hall be provided within 30 days rot-
'lowing proof of servloe of the com-
pl&lnt on the respondent or, In the C8.8e
ot a proceedtns proposed to be com-
menced pursuant to 122.13(b), no leas
than 40 d••ys before the tssuance or an
order aase88lng 8 civil penalty. The no-

'. tlce period begins upon first publica-
tion of notice.
(2) '1'!Ipe and content o[ public notice.

· Tbe complainant shall provide publlo
notice of the complaint (or the pro-

522.45

posed consent agreement If §22.13(b) Is
applicable) by a method reasonably
calculated to provide notice. and ehall
alee provide notice directly to any per-
Bon who requeata such notice. The no-
tlce shall Include:
(I) 'I'he docket number of the pro-

ceeding;
(II) The name and addreas of the com-

plainant and respondent, and the per-
son from whom Information on the pro-
ceedtng may be obt&lned, and the ad-
dreos of the Reglon •.1Hearing Clerk to
whom appropriate comments shall be
directed;
(111)The location of the site or facil-

Ity from which the vlol ••tlons are &1-
leged, and any applicable permit num-
ber;
(Iv) A description of ths violation al-

leged and the relief sought; and
(v) A notice that persons shall sub-

mlt commente to the Regional He"rlng
Clerk. and the deadllne for such sub-
mlaslons .
(0) Commsntbll a penon who is 1I0t a

partll. The following provisions apply In
regard to comment by a person not •.
party to a proceedtng:
(1) Partlcfpation in proceedinll. (I) Any

person wishing to participate In the
proceedings must notifY the Regional
Hearing Clerk In writing wltbln the
puhllc notice period under paragraph
(b)(l) of this seotlon. The person must
provide his name, complete mailing ad-
dress, and state that he wishes to par-
ticipate In the proceeding.
(11) The Preeldlng oencer shall pro-

vide notice of any hearing on the mer-
Its to any person who has met the re-
quIrements or JlIU'8.II'rsph(c)(I)(1) of this
section at least 20 days prior to the
scheduled hearing.
(III) A commenter may present writ-

ten comments for tbe record at any
time prior to the close of the record .
(tv) A oommenter wishing to preseut

evidence at a hearing on the merits
shall notify, In writing, the Presiding
Officer and the parties of Its Intent at
lout 10 days prior to the acheduled
hearing. This notice must Include a
copy oCany document to be Introduced,
a description of the evldencs to be pre-
sented, ••nd the Identity of any witness
(and qualifications If an expert), and
the subject matter of the testimony.
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irlni on the mertta, a
, present evidence, In-
testimony subject to
IDby the parties.
ilng Orncer shall have
o establish the extent
participation In any
ietlvlty.
A eommenter ma.y not
.y wltnees In a.ny hear-
t be subjeot to or par-
I.oovery or prehearlni

tilnl and .ettlement. No
,t to the publlo notice
avtslons of pa.ra.graphs
I. section may be re-
nnder 122.18, or com-
~.I3(b), untll 10 days
r the comment period
'raph (c)(1) of this S6C-

t a.ride a COMent agree-
1 final order. (I) Oom-
rovlde to each com-
fied mall, return re-
but not to the Re-
erk or PresidIng om-
s consent 8.i'rsement
lee •.nd the proposed

ays of receipt of the'
It a.nd proposed final
;er may petition the
Itrator (or, lor C&a68
'A Headquarters, the
ppeals Board), to set
8.i'reement a.nd pro-
m the basta that ma-
Nas not eonsldered.
Itlon shall be served
t shall not be sent to
Ing OJerk or the Pre-

.ys of receipt of a pe-

.Ina.nt may, with no-
,al Admlnlstra.tor or
,peals Board •.nd to
lthdraw the consent,
rposed flnal order to
·rs raiaed In the petl-
\.Inant does not ilve
'al within 15 day. of
;It1on. the Regional
Environmental Ap-
18811lDa PetItIon OC-
nd rule on the petl-
Officer shall be an-
flcer, not otherwise

40 CFR Ch •• (7-1-11 Edlllon)

Involved In the C8.8e.Notice of this ••.
slllDment shall be sent to the partl •• ,
a.nd to the Presldlni Officer.
(tv) Within 30 d•.ya of ualgnment of

the PetItIon Omcer, the complainant
.hall present to the Petition Omcer a
copy of the compl •.lnt and •. wr1 ttsn re-
sponse to the petition. A copy of the
response shall be provIded to the pu-
ties a.nd to the commenter, but not to
the Reglona.l Hea.rlng Clerk or Pre-
siding ocnoer.
(v) The Petl tton Omcer shall revle"

the petition, and oomplalnant's re-
sponse, and .hall llIe wi th the Regional
He&rlni Clerk,' wi th coplee to the pu-
tlee, ths oommentsr, and the Presiding
OCflcer, written flndlnp as to: I i
(A) The extent to which the petition

.ta.tes an lesue relevant and material
to the tsauance of the proposed final
order;
(B) Whether complainant adequately

considered and responded to the peti-
tion; and
(0) Whether a resolution of the pro- ,-'

ceedlng by the partlee I. appropriate .;
without a heAring. i
(vl) Upon a finding by the Petition ,

Officer that a. hearing Is appropriate, r
the Presldln&, OCfloor thall order thot
the consent agreement a.nd propoB<ld
flna.1 order be set &IIlde a.nd sha.1l estab-
1I0b a oohedule Cor a. hea.rlng.
(viI) Upon a findIng by the Petl tlon

Officer that a resolution of the pro-
ceeding without a hearing Is appro- ..'
prl •.te, the Petl tlon Offloer shall Issue
an order denyIng the petition And stat-
In8' reasons for the denIal. The Petition
OCflcer sha.lI:
(A) File the order with the Regional

Hea.rlng Clerk;
(B) Serve ooples of the order on the

partIes &nd the commentsr; and
(0) ProvIde public notice of the

order.
(vlU) Upon a flndln8' by the Petition

Officer that A resolution of the pro-
ceedlng without a hea.rlni Is appro-
priate, the Regional Admlnletr&tor
may I•• ue the proposed nnal order,
which shall become final 30 d&ya Arter
both ths order denyln8' the petition and
a properly signed consent agreement
are filed with the RegionAl HearlII&'
Clerk, unlese further petition for re-
view Is flied by a notlcs of appeal In
the appropriate United State. District
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Court, with coincident notice by cer-
tined mall to the Admlnl.tra.tor and
the Attorney General. Written notice
of appeal also shAll be llIed with the
Regiona.l Hearing Clerk, and sent to
tbe Presldlnll' Offioer and the parties.
(Ix) If judicial review of the final

order Is denied, the nnal order sh •.l1 be-
oome eUectlve 30 daye a.fter such denIa.l
bas been flied with the Regional Hear-
Ing Clerk.

If 2146-22-49 (Reaerved]

Subpart J-Admlnlatratlve Pro-
ceedings Not Govemed by
SacHon 554 of the Ac:tmInlstra-
live Procedure Act

1ti.JiO Scope of thlJo IUbparL
(a) Scope. This snbpa.rt applies to •.11

adjudicatory proceedings for:
(1) The &8lIessment of a penalty under

aectlolll! 309(&:)(2)(A) a.nd 31l(b)(6)(B)(!)
of the Clean W•.ter Act (33 U.S.O.
lSI9(i)(ll)(A) and 1321(b)(6)(B)(!).
(2) The uae88ment of a pen •.lty under

oectlons 1414(g)(S)(B) a.nd 1423(c) or the
Safe Drinking Water Act (4:1 U.S.O.

. ~-S(g)(3)(B) a.nd 3OOb-2(0», except
"here & respondent, In a proceeding
under aectlon 1414(i)(3)(B) requests In
Ita answer a hearIng on tbe record In
accorda.nce with section 554 of the Ad-
mlnlstra.tlve Procedure Act, 6 U.S.O.
554.
- (b) Relationship to olheT pTovfsfons.
Sections ~.l through 22.46 apply to
proceedlnp under this subpart, except
for the following provisions which do
not apply: 822.11, 22.16(0), 22.21(a.), a.nd
22.29. Where Inconsistencies exist be-
tween this subpart and subparts A
throulI'b G of this part, this subpart
shall apply. Where InconsistencIes
wst between this subpart and Bubpart
Hof this part, subpart H shall apply.

In.al PrMldln80fftcer.
The Prealdlng ornoer s1l•.11 be •• Re-

&10na.1Judlel al Officer. The Presiding
orncer shall conduct the hearing. and
rule on •.11 motions until a.n Initia.l de-
cision has become final or h&a heen ap-
pealed.

PI. 23

12:1.112 InformaUon excbantre and dis-
covery.

Respondent's Information exchan8'e
pursua.nt to 122.19(a.) sb all Include In-
forma.tlon on a.ny economic benefit re-
eultln8' from a.ny activIty or failure to
act which I. a.lIe8'ed In the a.dmlnlstra-
tlve compla.lnt to be a violation of ap-
plicable la ••, Including lte 8'roee reve-
nues, dela.yed or a.volded coats. Dis-
covery under 122.19(e) shaH not be a.u-
tborlzed. except for discovery o~ Infor-
mation concerntns respondent B eco-
nomic benefit trom alleged violations
a.nd Information conoernlng respond-
ent's a.blUty to pay a penalty.

PART23-JUDICIAL REVIEWUNDER
EPA-ADMINISTEREDSTAT\JTES

Sec.
:1:1.1DeflnlUollll.
:13.2 Timlnr oCAdmlnlstrator'8 action under

Clean Water Act.
23.3 Ttmlna of Admlnlatrator's acLlon under

Cle&nAIr Act.
23.4 Tlminc or Admlnlstrator'a &etion under

Resource Conaervat.lon and Reco.-ery
Act.

29.5 Timlnc of Adminiatr&t.or'. action under
Toltio 8ubet&noea Oontrol Act .

23..8 TlmiDI" oC Admtnlatn.tor'. &etlon under
Foderal lnaeotloldo, "anelaldo and
Rodenticide Act.

23.7 TimlDC' of Administrator', acUon under
Safe Drln1r.tn& Water Act.

23.8 Tlmln •. of Administrator'. action under
Uranium Mill Talllnp RadIation Oontrol
Act of 1978.

23.9 Timln •. of AdministrAtor's action UDder
LheAtomic Boergy Act.

23.10 Timlnc of Admlnlatn.tor's action
under the Federal 1I"0od, DI'UI'. and 001·
metlc Act..

:13.11Holld&y•.
23.12 FlUng notice ot Judicial review.

AUTHORITY:0Iea.n WlLter Act, 33 U.S.O.
1361(0.).I_b); Olean Air ADt. 42 U.S.O.
7801(0.)(1).76O'1(b);neeource, OoDB8"ation
and Recovery Act. 42 U.S.O. 6912(0.).0976;
ToxiC SubatAooeaOontrol Aot, UU.S.O.2618;
Feder&! !naeotlolde. Fulll'lclde. and
Rodentlolde Aot, 7 U.S.O. 138n(b). 138w<a

j
);

Safe Dr\nl<ln~ Water AcL. 42 U.S.O. 300-
7(a)(2), 3OO}-9(a);Atomic Energy Aot, ta
U.S.O. 11201. 2239; Federal Food. Drug. and
OoametiDAct. 21 U.S.O.371(0.),346&. 28U_S.O.
2113(a).:l3t3. :l3tt.

ScIUllO••: 50 FR '1710.Feb. ai, 1985.uol_
otbel"W1.ae noted..
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USPS TRACKINGI

First-Class ~II
Postage & Fees Paid
USPS
Pennlt No. G-10

9590 9403 0968 5223 1640 29
United States
Postal Service

• Sender: Please print your name, address, and ZIP+4- in this box.

Jeannie M. Yu
Assistant Regional Counsel
Office of Regional Counsel

U.S. EPA - Region 2
290 Broadway - 16th Floor
New York, NY 10007-1866

-..'-.,.



• Complete Jtems 1, 2, and 3.
• Print your name and addresS on t1ie reverse

so that we can return the card to you •.
1'"'. Attach this card to the back of the mailpiece,"

or-on the front if

SENDER: COMPLETE THIS SECTION

Edwin Andujar Bermudez
ba Truly Nolen Pest Control de Caguas

Urb. Miraflores,
16-15 Calle 29

Bayamon, Puerto Rico 00957-37071
""

1111111111111Illtllll I 1111IIUIIII II 111111UII
?015 0640 0001 0675 4558
PS Forni 3811, July 2015 PSN 7530-02-000-9053 Domestic Return Receipt

-.~.!.------- ----- . - - -- -- -~



SENDER: COMPLETE THIS SECTION

• Complete items 1, 2, and 3.
• Print your name and address on the reverse

so that we can return the card to you.
• Attach this card to the back of the malipleee,

or on the front If space permits.
1. Article Addressed to:

Edwin Andujar Berm.: -,'cz
lba Truly Nolen Pest Control de Caguas

PO Box 7155
Caguas, Puerto Rice !)07~S;_

COr.7PLE:: r« HiI':> SE::CTlON ON DELII/Ult'

o Agent
o Addressee

C. Date 01 DelIvery
3--7":1,

D. Is delivery address dIIferent from Item 1? 0 Yes
If YES, enter delivery address below: 0 No

: PS Form 3811, July 2015 PSN7530-02-000-9053
I •

Domestic Return ReceIpt



I I First-Class Mail
Postage & Fees Paid
USPS
Permit No. G-10

9590 9403 0968 5223 1640 36
United States
Postal Service Jeannie M. Yu

Assistant Regional Counsel
Office of Regional Counsel

U.S. EP A - Region 2
290 Broadway - 16th Floor
New York, NY 10007-1866

'll
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United States targets Puerto Rico companies in toxic pesticide case - CBS News Page 1 of4

AP/CBS I March 1, 2016, 8:03 PM

u.s. targets Puerto Rico
companies in toxic pesticide
case

From 60 Minutes

Le Pen says France is Bardot,
not burkinis

Steve Esmond, an administrator at The Tatnall School in Wilmington; his wife, Dr Theresa Devine are said to have
been porsoned while on vacation. I CBS

1Comments / Share / Tweet / Stumble / Email

Is Marine Le Pen France's
Trump?

From the archives: Lost in the
Bermuda Triangle

-
http://www.cbsnews.comlnews/united-states- targets-puerto- rico-companies- in-toxic-pestic... 3/10/2017

http://www.cbsnews.comlnews/united-states-


United States targets Puerto Rico companies in toxic pesticide case - CBS News Page 2 of4

SAN JUAN, Puerto Rico -- The U.S. government on Tuesday filed complaints
against a pest control company in Puerto Rico and two businessmen for the illegal
use of a toxic pesticide that nearly killed an American family in the neighboring
U.S. Virgin Islands.

The Environmental Protection Agency said the businessmen used methyl bromide
to fumigate homes and other unauthorized places in several cities across Puerto
Rico from 2013 to early 2015. The men were identified as Edwin Andujar
Bermudez with Truly Nolen Pest Control of Caguas and Wilson Torres Rivera of
Tower & Son Exterminating Corp. in Bayamon. Tower & Son was named in a
separate complaint, but not Truly Nolen.

They face up to $7,500 in civil penalties for each violation as part of a continuing
federal investigation in Puerto Rico into the illegal use of methyl bromide, an
odorless chemical that can severely damage the brain and lungs. EPA spokesman
John Martin said the agency expects to announce more actions in upcoming
months.

Play VIDEO

Pesticide blamed for
sickening family on
vacation

contest the complaints.

.....•._-- ':---'
-.f" -,

Play VIDEO

DOJ investigating
possible pesticide
poisoning of family on
vacation

"Applying methyl bromide products in homes is
dangerous and against federal law," said Judith
Enck, an EPA regional administrator.

Peter Diaz..•.a lawyer who represents both Andujar
\LIDEuand Torres, told The Associated Press that

hundreds of pesticide applicators in Puerto Rico
have for decades used products that have recently
come under EPA scrutiny.

"After some controversies with the use ofthese
products, both companies voluntarily
discontinued its use," he said, adding that he "ill

Diaz did not respond to questions, including when
the companies stopped using the pesticide. He
said the chemical was used only on wood furniture
at the companies' workshop and never at homes or
other locations. However, the EPA complaint says
methyl bromide was used in places such as
people's bedrooms and kitchens in cities including
the capital of San Juan.

The EPA banned methyl bromide for residential
use in 1984. The pesticide is still used in the u.S.
mainland for agricultural purposes, but the EPA is
phasing out its overall use.

Federal officials began investigating the use of the chemical in Puerto Rico after a
Delaware family vacationing in the u.S. Virgin Islands was poisoned in March
2015.

Would the EU survive a Le
Pen presidency?

Lions interrupt 60 Minutes
interview

E
o

plllY VIDEO

Charlie Rose returning Monday

15 PHOTOS

International Women's Day
rallies

Most Discussed

Officials opened a criminal investigation after announcing that Terminix had used
methyl bromide at a vacation unit below the one the family had rented at Sirenusa
Condominium Resort on the island of St. John. Two teenagers were hospitalized in
critical condition while their parents had to undergo therapy.

APICES

1Comments I Share I Tweet I Stumble I Email

Recommended

The Sweatshirt Designed by an Apple Engineer That's Bringing ManufacL

Sponsored Unks by Taboola

Trump claims Obama tapped
Trump Tower phones

4596 COMMENTS

WikiLeaks posts trove of CIA
documents detailing hacking
tools

3296 COMMENTS

GOP scores wins as it
advances health bill to replace
Obamacare

1955 COMMENTS

http://www.cbsnews.comlnews/united-states- targets-puerto- rico-companies- in-toxic- pestic... 3110/20 17

http://www.cbsnews.comlnews/united-states-
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 2

290 BROADWAY
NEW YORK, NY 10007-1866

CERTIFIED MAIL - RETURN RECEIPT REQUESTED
AND VIA EMAIL

Peter Diaz, Esq.
420 Avenida Ponce de Leon
Suite 1001
San Juan, Puerto Rico 00918-3491
pdiazfederalcases@gmail.com

Re: In the Matter of Edwin Andujar Bermudez dba Truly Nolen Pest Control De Caguas
Docket Number FIFRA-02-2016-5302

Dear Mr. Diaz:

As you know, on March 1,2016, EPA issued a civil administrative Complaint and Notice of
Opportunity for Hearing to Edwin Andujar Bermudez dba Truly Nolen Pest Control De Caguas
(hereinafter "Mr. Andujar" or "Respondent") for violations of Federal Insecticide, Fungicide &
Rodenticide Act ("FIFRA"), 7 V.S.C. § 136 et seg., and the Clean Air Act ("CAA"), as amended, 42
U.S.c. Section 7401 et seg. Two copies of the Complaint were served on the Respondent via certified
mail, return receipt requested - one to the post office box for Truly Nolen and one to the street address
of the business. Enclosed with each copy of the Complaint was a copy of the rules of procedure
governing this proceeding, found at 40 C.F.R. Part 22 (the "Consolidated Rules of Practice").

As documented by the return receipts, the Respondent accepted service of the Complaint on March 5
and on March 7,2016. Pursuant to 40 C.F.R. § 22.l5(a), and as described on page 17 of the Complaint,
any Answer(s) to the Complaint must be filed with the Regional Hearing Clerk within thirty (30) days of
receipt. In the matter at hand, Respondent's Answer was due no later than April 6, 20 16. To date, no
Answer to the Complaint has been filed with the Regional Hearing Clerk and he may therefore be found
to be in default upon motion.

The legal effects of such default are specified in 40 C.F.R. § 22.17(a):

Default by respondent constitutes, for purposes of the pending proceeding only, an
admission of all facts alleged in the complaint and a waiver of respondent's right to
contest such factual allegations.

A default order might include the requirement that respondent pay a penalty: "Any penalty assessed in
the default order shall become due and payable by respondent without further proceedings 30 days after
the default order becomes final under § 22.27(c)." 40 C.F.R. § 22. 17(d).

Internet Address (URl). http://www.epa.gov
RecycledlRecycI8bIe • PrInted with VeeNbie 011a..cs Inka on Recycled P8per (Minimum !IO% Poatconeu_ com.nt)

mailto:pdiazfederalcases@gmail.com
http://www.epa.gov


Prior to issuance of the Complaint you were representing Respondent in pre-filing negotiations with
EPA regarding the violations alleged in the Complaint. Accordingly, a courtesy copy of the Complaint
was mailed and emailed to you as well; another is enclosed herewith. In the days following the issuance
of the Complaint numerous news outlets quoted you as identifying yourself as counsel for Respondent
and stating that you intended to contest the Complaint on his behalf. As no Answer has been received
and no other communications from you have been forthcoming -- indeed none have been received from
you since shortly after a settlement conference in November 2015 despite my numerous emails and
voicemail messages to you -- and given the seriousness of the consequences for the Respondent if a
default order is entered against him, I ask that you confirm in writing within five (5) business days
whether you are currently retained as counsel for Mr. Andujar. If! do not receive a written reply
indicating that you are not currently retained in this matter, I will conclude that you do not represent Mr.
Andujar and I will henceforth communicate directly with him.

If you wish to contact me regarding any aspect of the foregoing, my phone number is 212-637-3205 and
my email is yu.jeannie(a!epa.gov. Any statement regarding your representation of Mr. Andujar should be
made in writing.

Sincerely,

".J~

Je~eM. Yu
Assistant Regional Counsel
Office of Regional Counsel

Enclosures

Complaint
Consolidated Rules of Practice
USPS Return Receipts
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Majette. Yolanda

From:
Sent:
To:
Cc:
Subject:

Majette, Yolanda
Thursday, April 28, 2016 10:44 AM
pdiazfederalcases@gmail.com
Yu, Jeannie; Aber, Bruce
In the Matter of Edwin Andujar Bermudez dba Truly Nolen Pest Control De Caguas
Docket Number FIFRA-02-2016-5302
Trully Nolen letter 4.28.16.pdf; Truly Nolen Complaint.pdf; Part 22 (the "Consolidated
Rules of Practice") ..pdf; greencard1.pdf; grencard2.pdf

Attachments:

Tracking: Recipient

pdiazfederalcases@gmail.com

Yu, Jeannie

Read

Read: 4/29/2016 8:57 AM

Aber, Bruce

Mauel. Linda Read: 4/29/2016 8:24 PM

Read: 4/28/2016 11:02 AM

Read: 4/28/2016 11:13 AM

Shapiro, Naomi

Reddy, Aarti

Dear Mr. Diaz,

Attached please find correspondence regarding the above-referenced matter from Assistant Regional Counsel Jeannie
Yu.

Sincerely,
Yolanda J. Majette

1

mailto:pdiazfederalcases@gmail.com
mailto:pdiazfederalcases@gmail.com
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• Complete Items 1. 2. and 3.
• Print your name and address on the reverse

so that we can return the card to you.
• Attach this card to the back of the mallplece.

or on the front If
1. Article

iter Diaz, Esq.
to Avenida Ponce de Leon
'lite 1001 ..
an Juan, Puerto Rico 009l8-34~S·

11111_111III IIH IIDIIIIIIIIIIUIIII
9590. 9403 0968 5223 1626 67

? Arti~IQ ""Iur-h~. "_ ••.••.1-. •••1_- --, ••••.

15 0640 0001 0675 9225
, PS Form 3811. July 2015 PSN 1530-02-000-9053

p DNo
4

DomestIc Retum Receipt !



USPSTRACKrNG#

\\\\\\
First-Class Mall
Postage & Fees Paid
USPS
Permit No. G-10IllUllllllmllll1

95"\0 9403 0968 5223 1626 67
United States
Postal Service

I-Sender: Please print your name, a<!p'ress, and ZIP+4° In this box-I

Jeannie M. Yu
Assistant Regional Counsel
Office of Regional Counsel

U.S. EPA - Region 2
290 Broadway - 16th Floor
New York, NY 10007-1866

~ - -_ .. ----- ..
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 2 

290 BROADWAY 
NEW YORK, NY 10007-1866 

KAY 11 20li 

CERTIFIED MAIL, 
RETURN RECEIPT REQUESTED 

Edwin Andujar Bermudez 
dba Truly Nolen Pest Control de Caguas 
P.O. Box 7155 
Caguas, PR 00726 

Edwin Andujar Bennudez 
dba Truly Nolen Pest Control de Caguas 
Urb. Miraflores, 
16-15 Calle 29, 
Bayamon, Puerto Rico 00957-3707 

Re: In the Matter of Edwin Andujar Bermudez dba Truly Nolen Pest Control de Caguas 
Docket Number FIFRA-02-2016-5302 

Dear Mr. Andujar: 

EPA is writing to you because the time to respond to the Complaint filed in the above-referenced 
matter has passed and we believe that you are no longer represented by Mr. Peter Diaz, Esq. As you 
are aware, on March 1, 2016, EPA issued a civil administrative Complaint and Notice of Opportunity 
for Hearing to Edwin Andujar Bermudez dba Truly Nolen Pest Control De Caguas (hereinafter "Mr. 
Andujar" or "Respondent") for violations of Federal Insecticide, Fungicide & Rodenticide Act 
("FIFRA"), 7 U.S.C. § 136 et seq., and of the Clean Air Act ("CAA"), as amended, 42 U.S.C. § 7401 
et seq. 

Prior to issuance of the Complaint, Mr. Diaz, represented you in pre-filing negotiations with EPA 
regarding the violations alleged in the Complaint. Accordingly, a courtesy copy of the Complaint was 
sent to him and another is enclosed herewith. In the days following the issuance of the Complaint 
numerous news outlets quoted Mr. Diaz as identifying himself as your counsel. However, to date no 
Answer has been received and we have had no other communications from Mr. Diaz. 

On April 28, 2016, EPA issued a letter to Mr. Peter Diaz, via certified mail, return receipt requested 
(enclosed), setting forth the legal consequences of the failure to file an Answer to the Complaint. In 
addition, EPA requested confirmation in writing, within five business days, whether Mr. Diaz, is 
currently retained as your legal counsel and advising Mr. Diaz that if EPA did not receive such a 
response, EPA would conclude that Mr. Diaz is no longer retained by you and would contact you 
directly. As documented by the enclosed return receipt, Mr. Diaz received EPA's letter on May 2, 
2016. To date, Mr. Diaz has not contacted us regarding his representation of you in this matter. 
Therefore, we believe that you are no longer retaining or are represented by Mr. Diaz. 

Internet Address (URL)• http://www.epa.gov 
Recycled/Recyclable • Printed with Vegetable 011 Based lnka on Recycled Paper (Minimum 50% Po.=onsumer coni.nt) 

http://www.epa.gov


Please be advised that your Answer was due on or about April 6, 2016. As documented by the 

enclosed return receipts, the Respondent accepted service of the Complaint on March 5 and on March 
7, 2016. Pursuant to 40 C.F.R. § 22. 15(a), and as described on page 17 of the Complaint, any 
Answer(s) to the Complaint must be filed with the Regional Hearing Clerk within thirty (30) days of 
receipt. EPA may therefore now move the Regional Judicial Officer for an order finding you in default. 
The legal effects of such default are specified in 40 C.F.R. § 22.17(a): 

Default by respondent constitutes, for purposes of the pending proceeding only, an 
admission of all facts alleged in the complaint and a waiver of respondent's right to 
contest such factual allegations. 

A default order might include the requirement that respondent pay a penalty: '·Any penalty assessed in 
the default order shall become due and payable by respondent without further proceedings 30 days after 
the default order becomes final under§ 22.27(c)." 40 C.F.R.§ 22.17(d). EPA currently intends to seek a 
default order against you. If you intend to file an Answer to the Complaint, please contact EPA attorney 
Carolina Jordan-Garcia at (787) 977-5834 or by email at Jordan-Gan.:ia.Carolimtdena.@.}'.to arrange for 
discussion of this matter. Or you can contact me at (212) 637-3205 or by email at vujcannie d .epa.irov. 

Sincerely, 

l ; - ••\, 'L-- 'i 
tvi-... .. JV .. -\J' •~"-..r--'-. \ ··\ . f~~~ ,·~~1 -·<_: ... -'"· .. .. , 

r,---)eannie M. Yu · 1 

Assistant Regional Counsel 
Office of Regional Counsel 

Enclosures 

Complaint 
Consolidated Rules of Practice 
USPS Return Receipts for Complaint (March 5 and March 7, 2016 
April 28, 2016 letter to Peter Diaz 
USPS Return Receipt for Diaz letter (May 2, 2016) 

cc: Peter Diaz, Esq. 
420 Avenida Ponce de Leon 
Suite 100 l 
San Juan, Puerto Rico 00918-3491 
pdiuztederalcases'a .·~mail.com 
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3. SeIVic& Type 0 PrIoI!ty MIJi ~
CI Adult 8IgnatIn 0 RegIat.eNd MaP
oAdultSlgnalml ReetIIcted ::\; RegIsttn!d. Mall Restricted

CertIIIed Mad . DeIVeIy
_____ . .. __ • _ IO=:~DeIVery ~for

? ArtintA NlllTlhAI- flbon.••'- fmm ....".,J,v" '~"'~II CI CoIIeot on DeRv9ry ReetrIcted DeIwIy 0 ~ ConflnnetIon ••••
o II18IlI1IdMIll OSlglle\Ul'eConllrmellon

R4IetJ1CtedDeIVeIV FNrIOted DeIIveIy

• Complete Jtama 1, 2, and 3.
• Prlnt your' name and $d\!I1'eS8on the reverse

so that we can return the card to you.
• Attach this card to the back of the maRpiecel

or on the front if
1. Article Addressed to:
Edwin Andujar Bermudez
dba Truly Nolen Pest Control de Caguas
Urb. Miraflores,
16-15 Calle 29
·Bayam6n, Puerto Rico 00957-3707

UIIIIIIIIIIIIIIIIIII ~IIIIII
)015 0640 0001 0675 9102
P$ Fonn 3811. July 2015 PaN 7630-02..()(){}09()53

-

Domestlo Return Reoet'pt 1
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\. <..

• Complete Items 1. 2. and 3.
• Print your name and address on the reverse

so that we can return the card to you.

• Attach tlils can:! to tM cae!< of the mallplece.
or on the front If space

1. ArtIcle Addressed to:
Edwin Andujar Bermudez

dba Truly Nolen Pest Control de Caguas
P.O. Box 7155

Caguas, PR 00726

111111I11f_1~ 11111111 ~1111I1111"1U III

o PrIorIty MallEXpresa®
o AdoIt Signature ::\!Reglstered Mall""
~ Re8trlcted 0s:B~ MallRestricted

I!!rQ;iihd MaltRestrICted DeIIIIeIy Retum Receipt for
v,","",'" "'--n.n.I" V'iiiI"""'" .., •••••••.., ''-1.1.1 I "T ICJCoIecton DeH\'ery Merchandise

- - .. - 0 Colee! on Delivery Reetr10Ied 0eIM!ry 0 SlgnatiJre ContIrmaIfontM
o IneUIed Mall 0 SIgnature ConfIrmaIlon
o IDstJrilid Mall Reetrfoted DelIVery Re8trlcted DelIvery
I . Jovei' $600)

PS Fonn 3811. July 2015 PSN 7530-02-000-9053 Domestic Return ReceIpt •
r
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Majette, Yolanda 

From: 
Sent: 
To: 
Cc: 
Subject: 

Attachments: 

Importance: 

Tracking: 

Dear Mr. Diaz, 

Majette, Yolanda 
Tuesday, May 17, 2016 4:49 PM 
pdiazfederalcases@gmail.com 
Yu, Jeannie 
In the Matter of Edwin Andujar Bermudez dba Truly Nolen Pest Control De Caguas 
Docket Number FIFRA-02-2016-5302 - Part 1 
Truly Nolen May 17, 2016 letter.pdf; Truly Nolen Complaint.pdf; Part 22 (the 
"Consolidated Rules of Practice") .. pdf; grencard2.pdf; greencardl.pdf; Trully Nolen letter 
4.28.16.pdf; Green card for Tower letter mailed out on April 28, 2016 to Peter Diaz.pdf 

High 

Recipient 

pdiazfederalcases@gmail.com 

Yu, Jeannie 

Shapiro, Naomi 

Mauel, Linda 

Jordan-garcia, Carolina 

Aber, Bruce 

Read 

Read: 5/17/2016 6:10 PM 

Read: 5/18/2016 10:05 AM 

Read: 5/17/2016 7:32 PM 

Read: 5/19/2016 2:35 PM 

Read: 5/17/2016 4:51 PM 

Attached please find correspondence regarding the above-referenced matter from Assistant Regional Counsel Jeannie 
Yu. 

Sincerely, 
Yolanda J. Majette 

1 

mailto:pdiazfederalcases@gmail.com
mailto:pdiazfederalcases@gmail.com
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LICENCIA

r I' P'..}.!1f':~C
,':'(.~J:.·.-I!.~r,
.t. i~\~-,

DEPARTAMENTO DE SAlUD
SECRETARIA AUXILIAR PARA SAlUD AMBIENTAl

OFICINA DE VENENOS COMERCIAlES

~~1~
NUM. Lie.

PARA LA APLICACI6N OE INSECTICIDA V/O VENENOS COMERCIALES
POR LA PRESENTE CERTIFICO QUE:

SR 'E'D'WIN .Jl.N1JW.:A'R 1J'E1VvI.11'D'EZ 1YB.:A rT'R'UL Y NOL'EN P'ESrT CO:NT'ROL 'D'E
C.JtG'U.:A.S

.HA CUMPLIDO CON LAS DISPOSICIONES DE LA LEY NUM. 132 DEL 28 DE JUNU) DE 1966, POR LO CUAL SE LE
OTORGA ESTA LICENCIA PARA DEDICARSE A LA APLICACION DE INSECTICIDAS Y/O VENENOS COMERCIALES.

ESTA LICENCIA INCLUYE EL usa DE GAS PARA LLEVAR APLICACIONES, VA QUE LA

POLIZA QUE CUBRE LOS RIESGOS DE LAS APLICACIONES CUBRE ESTA ACTIVIDAD.

EXPEDIDA EN HIO PIEDRAS, PUEH'TC) iuco. HC)Y DIA :21DE MAYO DE :2014.

~-':S1-'ALICENCIA VENCE E~I~I)IA :i DE MAYO DE 2015.
Y LA MISMA Nil ES TRANSFERIBLE A NINGUNA DTRA PERSDNA D ENTIDAO.

DIRECCIDN: P[] BDX 7155
CAGUAS,PR [](]72B $10 $10",.•.,.trt.T,(J,~

.,,0 ~"'"~.~C:'·1:~".f~i\OO
\. ..•t
«.to,tA,'O~

" Ik'.;' • I

~A<,~~/
C\HLOS yt: Ci\\V\Z<) (;!U )'1', \)\'yf
SE('IWI'.\\W) ;\\'XII .IAH I:'\TEHl.\f()

S,\\,l'!) i\\1B1 1':.,'\',\1.

( ( (

D03781729
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-.-,
-..::

-",..,.•.
-~:.. ~~.

!

ES1AOOUBRE ASOCIAOO DE l'UER!ORlCO -'" -;
DEPAR1AMElITO DE AC-.RICUlTURA

CERllACAOO PARA APUCADOR COMERCIAL DE -.,
PLAGUlaOAS DE USO RESlRlNGIOO ' ,

.'1~4-C-3161 EDWIN ANDUJA~ BERMUDEZ )1
PO BOX7155' s£xoM,
CAGUAS,Ii1~ 00726-7155', E~, 5'10 I

Pf.so235
CATEGORIAS: 4, SA

REsmlCCIONEs

EXPIRA; i,funio-2016
~~~!I6h
, SECRETARIO CE AGRICUL n).A

o StJ REPRESENTANTE

f
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Estado Libre Asociado de Puerto Rico
DEPARTAMENTO DE AGRICULTURA

Laboratorio Agrologico

INFORME SOBRE INVESTIGACION DE usa DE PLAGUICIDAS
(Pesticide Use Investigation Report)

1.. PERSONA E. NTREVIST.ADA lerson Interviewedl ~~. _~Ia. NOMBRE (Name) .. b. DIRECCION (Address)

I - Sr. Edwin Andujar BerlT!.t:t_d~_____ PO Box 7155
I c. TELEFONO (Telephone) Caguas, PR 00726
L_________ (787)374-9668 . _
, 2. APL.!~ADORJ~p1'-licatrr) . _

-; a. NOMBRE (Name) b. DIRECCION (Address)

i.. N/A . ~
i c. TELEFONO i d. NUMERO DE CERTIFICACI6N ' N/AI (Telephone) '(Certification Number)

-, 3. N/A srne ;~AAPLtCACI N (Site of Application) .~=I
I a. NOMBRE (NameY- 1 b. DIRECCI6N (Address) !

! N/A I N/A II-c, TELEFONO (Telephone)··--- --: I
I N/A I I
J d. TIPO DE NEGOCIO (Type of BUSinesS)/·e. COSECHA 0 AREA-TRATADA (Crop or Area Treated)

I II I I
N/A ' N/A II f. PLAGA A COMBATIR (Target Pest) I g~FE-CHA Y HORA DE LA APLICACION

I l (Date and Time of Application)

! N~ NM
! h. CONDICIONES DEL TIEMPO AL MOMENTO DE LA APLICACION (Weather at time of Application)

;f4.- .-----.
ra:-MARCA (Brand Name)

I
N/A ~

PLAGUICIDA APLICADO (Pesticide Ap.cl::.:ie=-=d:':~~~_-_-_.. -_-_-_··-_·--------1
Ib~-NUMERO REG. EPA

1

I c. NUMERO LOTE d. CLASIFICACION j
i (EPA Reg. No.) (Batch No.) (Classification) I

I N/A -L- Nl_A J
N/A

I
I
f- --.:c----.l _

i e. TIPO DE FORMULACION (Type of Formulation)
i

N/A N/A

,

I( ) OTRO (Especifique) i
(Other) (Specify) _ I

L 5. PROPORCION DE LA APLICACION (Rate of Application. "I! a. METODO DE APLICACION (Method of Application) N/A ._-.--,
i I

i () TERRESTRE (Ground) ) AEREO (Aerial) ) OTRO (Other) ESPECIFIQUE (Specify) !
i I---- .._----- •.._ ..- .._---,

( ) POLVO
(Dust)

( ) ASPERJAR
(Spray)

( ) GRANULADO () ROCIO () NIEBLA
(Granular) (Mist) (Fog)

~ b. DfLUCION (Dilution Rate)

N/A 1
---------- __ 1



-2-

6. MUESTRAS COLECTADAS (Samples Collected)
~a.~FO~R~M~U~LA~C~IO~N~(F~O-rm-u~la~t~io-n~)~~b~.M~A~T~E~R~I~A~L~D~IL~U~I~D~O~(~D~ilu~te~d~M~a~t~e~rja~I~)~C~.~R-E-S-ID-U-O--(-R-eS-id-U-e-)-----------

N/A N/A N/A

( ) No (No)

) PROPORCION DE LA APLICACI6N
(Rate of Application)

7. l.SESIGUIERON LAS 8IGUIENTE8 INSTRUCCIONE8 DE LA ETIQUETA? 81"No" (SENALEY
EXPLIQUE) &Vere the following labeling instructions followed? If"No", check and explain) N/A

( ) Sf (Yes)

PLAGA A COMBATIR
i (Target Pest)
l

! ( ) METODO DE APLICACI6NI (Method of Application)

I ( ) DILUCION UTILIZADA
(Dilution Used)

I ( ) OTRO (Other):
!

I 8. RESULTADOS DE usa
. (Consequences of Use)

i---- . _

I 9. COMENTARIOS (Remarks)

I
I
!

) INTERVALO DE REENTRADA
(Reentry Interval)

) COSECHA. AREA U OBJETO TRATADO ( ) INTERVALO PREVIO A LA
(Crop, Area or Object Treated) COSECHA (Preharvest Interval)

) INSTRUCCIONES DE PRECAUCION
(Cautionary Labeling)

) APLICADOR CERTIFICADO
(Certified Applicator)

(ENUMERE LOS RESULTADOS NO ESPERADOS 0 ADVERSOS)
(List Unusual Results)

N/A

1_ Sa encontr6 que todas las aplicaciones realizadas de "Meth-O-Gas Q" (Nurn. Reg. EPA 5785-41) se realizaron I
sin la presencia de una agencia requlaoora como 10 requiere la etiqueta del producto. .

2. De acuerdo a los Records de Aplicaci6n; usted realize nueve (9) aplicaciones en residencias. Este producto no
liene uso en residencias.

3. Algunos de los Records de Aplicaci6n de esle producto estaban incompletos, ya que les faltaba: nurnero de
certificacion del aplicador, nombre correcto del plaguicida, nurnero de registro federal e ingrediente activo, clase
de plaguicida, dosis y procedimiento de disposici6n del sobrante del plaguicida. Recuerde que la Ley de
Plaguicidas de Puerto Rico, establece bajo su Reglamenlo en el Articulo 31 (B) que debe lIevar Records de
Aplicaci6n. Estos deben ser conservados par un periodo minimo de dos (2) arios,

4. EI 14 de mayo de 2015 el producto fue devuelto al suplidor liMP Pest Control".

5. De tener alguna duda al respecto, se puede comunicar conmigo al tel. (787) 842-5210.

i 10. FECHA DE LA INVESTIGACI6N 111. HORA 1112.FIRMA DEL INSPECTOR
(Date of Investigation) ! (Time) (Inspector's Signature)

15 de abril de 2015 y I 10:41 am 112i4~':I. 'ft1 J.J...,. ~
i. 14demayode2015 I 11:01a~ ~ J ~,:,~,\"",
j. 9-60-070 128-100 B.-M-Ago 95-IGPR.

JLMM
08-06-15

113. TITULO
I (Title)

I Inspector de plaguicidas
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UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

&EPA NOTICE OF PESTICIDE
USE/MISUSE INSPECTION

REASON FOR INSPECTION

VIOCAT<ON SUSPECT~.s >.b/e

FOR THE PURPOSE OF INSPECTING SITES WHERE PESTICIDES ARE BEING USED TO COLLECT OATA ON THE USE OF
PESTICIDES AND TO DETERMINE WHETHER PESTICIDES ARE BEING USED IN COMPUANCE WITH THE FEDERAL INSECTI-
CIDE. FUNGICIDE. AND RODENTICIDE ACT; AND FOR THE PURPOSE OF INSPECTING SITES WHERE PESTICIDES HAVE BEEN
USED TO DETERMINE WHETHER THE PESTCIDES WERE USED IN COMPLIANCE WITH THE FEDERAL INSECTICIDE. FUNGI-

CIDE. AND RODENTICIDE ACT.

CONSENT

Voluntary Consent Necessary to Enter for Jn~ion and~mplln~

The undersigned hereby vOIUn~iIY consents to an inspection of 1y ~ I~ ~ \ ,of which 1am
Owner, Agent or Person-In-Charge, for the purposes of gathering information a or samples in connection with the administration and enforcernen
ofFIFRA. I understand that I have the right to refuse consent to this entry.

DATE

EPA FORM 3640-26 (Rev. 01 -01)
1: Original - USE REPORT COPY
2. OWNER/AGENT COP'(
3. REGION COP'(
4. INSPECTOR'S COPY



UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY~EPA NOTICE OF PESTICIDE

USE/MISUSE INSPECTION

FOR THE PURPOSE OF INSPECTING SITES WHERE PESTICIDES ARE BEING USED TO COLLECT DATA ON THE USE OF
PESTICIDES AND TO DETERMINE WHETHER PESTICIDES ARE BEING USED IN COMPUANCE WITH THE FEDERAL INSECTI-
CIDE. FUNGICIDE. AND RODENTICIDE ACT; AND FOR THE PURPOSE OF INSPECTING SITES WHERE PESnCIDES HAVE BEEN
USED TO DETERMINE WHETHER THE PESTCIDES WERE USED IN COMPLIANCE WITH THE FEDERAL INSECTICIDE. FUNGI-
CIDE. AND RODENTICIDE ACT.

VIOLATIOI»-SI'SP6CTED:b '?O~""l c ~(b~ 'VJ~ ~12 ,,,~~~~
cY\ C>~-'5-1.5

CONSENT
Wv'0luntary Consent Necessary to Enter for Inspection nd/or Sampling

The undersigned hereby voluntarily consents to an inspection 0;1'"" ~ ,,~ ~ &.
Owner, Agent or Person-In-Charge, for the purposes of gathering info tion andlor samples in connec ion with the ad
ofFIFRA. I understand that I have the right to refuse consent to this entry.

.r ,of which Iam
inistration and enforcemen

~-J'i-IS
SIGNATURE TITLE

~~ })~I
DATE

1••Original - USE REPORT COPY
2. OWNI!R/AGENT COPY
3. REGION COPY
4. INSPECTOR'S COPY
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~ EST:\DO LIBRE :\SOtl:\f)t., _ 

~PUERTO RICO 

I Oep:irt.imenco de Agricultm:i 

7 de agosto de 2015 

CERTIFICADA CON ACUSE DR RECIBO 

Sr. Edwin Andujar Bennudcz 
"TRULY NOLEN PEST CONTROL DE CAGUAS" 
PO Box 7155 
Caguas, PR 00726 

Notificaci6n de Violaci,in 

Estimado senor Andujar: 

Re: 04-15-15-10495-01-PR-NS 
Ordcn de dctenci6n PFP 3534 

El 15 de abril de 2015, cl Inspector dd Programa de Fiscalizaci6n de Plaguicidas, 
Biol. Jorge L. Maldonado Medina, ~realiz6 una Inspccci6n de Uso No Agricola a 
.. Truly Nolen Pest Control de Caguas", localizado en la Urb. Miraflores, Calle 29 
Bloquc 16-15, Bayamon, Puerto Rico. ·· 

. 
Esta inspecci6n sc realii6 conformc al Rcglamento Num .. 7769 para Rcgir la Venta, Uso. 
Distribuci6n y Aplicaci6n de Plaguicidas y Dispositivos en cl ~,Stado Libre Asociado de 
Pucno Rico. 

Durante la inspecci6n sc cncontro violacion por mal uso dcl plaguicida 
"Mcth-O-Gas Q", (EPA Reg. No. 5785-41 ), al no scguir las instrucciones de la 
ctiqucta. Las violaciones se describen a continuaci6n: 

• El produ~to fuc aplicado en rcsidcncias (asi lo indican nucvc (9) riecor~s de 
aplicaci6n) yen un establccimicnto comercial. · 

• No bubo una agcncia reguladora prcscnte en la aplicacion como Jo requiere 
la ctiqucta dcl producto. 

Por tu! raz6n, se expidi6 la Onlen de Detenci(m PFP 3534, por (1) cilindro de 5.5 libras 
aproximadamcntc del mencionado producto. 

/\vr:. i't'rrn\ndez Juncos, 1\1.i. llJ 1/, Smiturce. 
Apartadn 1()1(>3. Snn Jmm, PH (lll')\)8-11(,3 
Tel (787) 721-212\i Fax (787) 723-8512 

t-.J~\..i l.ibit' AM><"lkh dt: P\11no Rlc.1:, 

DEPAH.TAMENTO ~ 
DE AGRICUL TURA ~ 



Sr. Edwin Andt'.1jar Bcrmt'.1dez 
7 de agosto de 2015 
Pagina 3 

6. Cantidad utilizada. 
7. MetoJo de aplicaci6n. 
8. Lugar y fccha de aplicaci6n. 
9. Procedimicnto para la disposicion del sobrantc de! 

plaguicida. 

Estc Articulo cstablccc la informaci6n que debc contener este record y el pcriodo de 
tiempo quc dcbe conservarlo (minimo de dos (2) anos) y debcran estar clisponiblcs para 
inspcccion por cl Secretario o su rcprcsentante autorizado. 

Conforme al procedimiento cstablecido en la Partc v1. - DTSPOSICIONES 
GENERALES de! Rcglamento anteriormente mcncionado, sc le inc.lica que scg(m cl: 

• Articulo 49; Proccdimicnto para suspender o cancclar liccncias o 
ccrtificaci6n o imponcr mulh1s adm inistrativas; sc le puedc dencgar, 
suspender o rcvocar su ce1tificaci6n; segun indica el Articulo 32 Inciso F; 
Que cl aplicador, no llcve o mantcnga los records quc sc le rcquieren bajo 
cl Articulo 31 dcl Rcglamcnto. 

Parn noti Cicar las gestiones rcalizadas por las violacioncs scfialadas, dcbe enviar 
evidcncia a la siguiente dircccion: Lahoratorio Agrologico, Nino. 7, Carr. 693, 
Dorado, PR 00646-3445 o via Fax nl (787) 796-4426. 

Para info1111aci6n adiciona1, debera comunicarse al Laboratorio Agrol6gico, Oficina de 
Fiscalizacion de Plaguicidas, a los telcfonos: (787) 796-1735 o (1775), ext. 276. 

Atentmnentc, 

.r.· , . 

... ;-~ ~,· - . ~ .. ✓ J'/·'>,l: /' 
.. ~--- -- / 7/7 ~~1f '.7Y{/:~t'L 

Agro. M\£lilil'Wd<.>fti~'to16n 
Directtir lnterino 
Laboratorio Agrol6gicu 

JLMM /mco 
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...,. ':xptrtos en Control de Plagas 
~ P.O. Box 7155 
~vi~. Caguas, P.R. 00726-7155 TRULV (787) 37 4-9668 / Fax. (787) 797-0571 

;.1RVICE 
INVOICE 

DOLE . trutynolen@live.com 
r') • , 

. 0 t.. 

0 INSPECTION 

TARGETiflE$f;: :•,: ,;Sf$. , . 

0 Cucara~hlla 

□ Hormiga• 
0 Roec:loroc 

□ ~ Sul>len'aneo 

0 Comoj6n AtbOreo 

0~ 
~ 8arrenl!ldor 

□ ln50Cloa Area• Veccles 

0 PuigaayG~ 
CJ Otroa 

Ct-lEMICALlJSEO ~ 

DESCRIPT ONJR 

SERVICED BY 

CUSTOMER SIGNATURE 

,, ., ,., 
.. 

□ 

□ 

TIME INi----OUT ----

A.CCOUNT TYPE 
□ RESIDENCIA, □ INDOOR 

□ OUTDOOR 

□-----

I } ~ <, ;:•::'i~·:":·_- ·.:~:?:~.r::~~·~ .-:'.> .:-::/ : f'il:f, -
SUB-TOTAL 

TOTAL 

ACCOUNT BALANCE 

ACCOUNT BALANCE 
' 

CASH AMOUNT PAID i ~4---CHECK 

BALANCE DUE ! 

CD 

mailto:trufynolen@live.com


-~ t . Expcrtos en Control de Plogas 
~ P.O. Box 7155 .-ERVIOE 

INVOICE 
J83 

~ Caguu, P.R. 00726-7155 IRIILV . (787) 374-9668 / Fax. (787) 797--0571 
trulynolen@llva.com 

' ,H/ll:lii/li;~'~H.li.P'.:~f"1li!i!iii~~l!''1!~.~llllltlllllillli1 .. !lllillT!91J!li.iliii!lftftlllllllil!lllllll llllfl:lllllililllill!l!II.Mltllfi..illfllll:lll!ll'!lt&i1191f!!\Dllll!IIM!lliliii=1t0' 
DATE 2-2G-/5 TIME w ____ our ___ _ 

NAME I 

PHONE 

0 INSPECTION ....0~EATMENT 

C Cucaract.-. 
C Honnigu 

CRoadcna 
C Come16n Subtw,.neo 

C~AtDOreo 

~ 
ccacuto8-enad0r 
CI..-AtMaVenlN 
C Pulgu y Garrapatu C0tn,a __ _ 

SERVICED BY 

LIC. NO. 1984-C-316f; 

... ,. .. , 
CUSTOMER SIGNATURE 

0 INDOOR 

1-TIME C COMMERCIAL □ OUTDOOR 

FRECUENCY 
0 ANNUALLY O 6 MONTHS □ 3 MONTHS 

a MONTHLY a Bl-MONTHLY □ WEEKlY 

□---- □----

AMOUNT ENO USED% 

TOTAL 

ACCOUNT BALANCE 

ACCOUNT BALANCE 

□ CASH AMOUNT PAID 

0 CHECK 

BALANCE DUE 

mailto:trulynolen@live.com


... Expertos en Control de Plagas 

...., P.O. Box 7155 
~ Caguas, P.R. 00726-7155 11111.V · (787) 374-9668 / Fax. (787) 797--0571 
- - · trulynolen@llve.com 

_lRVICE 
INVOICE 

)8lJ 

TIME fN ______ our ___ _ 

C Cucaract111e 

C Hotmogu 

C Roedonls 

C Comej6n Sublemmeo 

~M6rao 

□ Caculo Berrenador 
C lnsacloa ~ Verdea 

CJ PulgM y Oarr■~ 

□ Otto&=--== ~==-

seRv1ceo av r:l · 
UC. NO. 1984-C-3161i1/ 

CUSTOMER SIGNATURE 

TOTAL 

ACCOUNT BALANCE 

ACCOUNT BALANCE 

□ CASH AMOUNT PAID 

BALANCE DUE 

mailto:trulynolen@live.com


Expertos en Control de Plagas 
P.O. Box 7155 

.;;) Caguas, P.R. 00726-7155 TRII (787) 374-9668 / Fax. (787) 797--0571 
' trulynolen@live.com 

__ lRVICE 
1INVOICE 

8 

DATE '! , 
.. .- .. ~ 

TIME IN------OUT ----

14~ · · ·:) • ACCOUNT TYP~ ' ..L_ 
_·_-_,_..,;-~l-·?._.:-;..:;..;•❖..:..;·, ''--.;...•'

6

.._. _ p_f_...,,Y'.""./~/2•• .... · -~□ REG .,J:f'RESIDENCIA; ~ INDOOR 

-·~ -~fE~~.:u·, ,., _.,, ,,{f -.It.,( )er1-TtME □ COMMERCIAL C OUTDOOR 
---c-,TY-.s-1'""A~ ......... z ... ,P.._._ ___ --r ______ FRECUENCY 

i, .._,/;_/.;,/ ;, ,: J □ ANNUALLY 06MONTHS 03MONTHS 

PHONE 

0 INSPECTION D-fR~TMENT 

C Cucerachaa 

□ Hormigaa 

□ Roodorff 

.,. 

□ Comej6n Sublerriloeo 

□ ~Alt>O!'IIO 
.c1'ao1111a 
,efc.outo Baminedor 
C lnaec:1011 Area Verde& 

□ PulgN y G■rrapatas 
C 0tl'06 

V,... , I• 
-.. ...., .. . ' 

._ ... , ... 
,.,, , ·-

SERVICED.BY 

UC. NO. 1984-C-3161 

,,.-

'-

• :✓~;. ·· 

.,. 

CUSTOMER SIGNATUR 

. 

a MONTHLY □ Bl-MONTHLY a WEEKLY 

□---- □-----

i:: ·' TOTAL 

ACCOUNT BALANCE 

ACCOUNT BALANCE 

□ CASH AMOUNTPAJD I 
I I 

. / t/. J-'i l)! -
.0" CHECK_ h "w l . • . 

BALANCE DUE I 
I . 

mailto:trulynolen@live.com


.... Expertos en Control de Plogos 
~ P.O. Box 7155 
~ caou .. , P.R. 000'26-7155 tlllLY (7871374-9668 / Fax. (787) 797-0571 

· · trulynolen@llve.com 

.-ERVICE 
INVOICE 

70~ 

,,,. 

llrtoll~-...''>;,:;, .;: ~111~111:alilill:JllalMIJlllillilli,I 

TIME IN----OUT -----

0JNSPECTION ..,.,.ia"rREATMENT 

C r.uc:aracr.. 
C Hormlgaa 

CRoedorea 
0 C<J<mtj4ln Subterr•neo 
C Corne,en Arbweo 

□ Pot> 
O 'taculo Barrunador 
C lr.ectoa Areas VorllM 

C Pulgu V Gamlpeta& 

C Olto& 

CUSTOMER SIGNATURE 

!!!!"!9'!11!!1"'-~~ 

AMOUNT ENO USECJ,I. 

TOTAL 

ACCOUNT BALANCE 

ACCOUNT BALANCE 
/'" 

CASH AMOUNT PAID 

·fttJ- c,(.'10 ,,-· 
□ CHECK 

BALANCE DUE 

mailto:trulynolen@live.com


~ · Expertos en Control de Plagas 
~ P.O. Box 7155 _,ERVICE 

INVOICE 
;69 IRIIIJ. I ·. (787) 374-9668 / Fax. (787) 797-0571 

~ Caguq, P.R. 00726-7155 

n . . trulynolen@live.com 

·:·<t~ur::!;;~•.:;.;~=~~~<.:t·).!~~~t.mi;~~~1.j·:~:1~i;~~~;f.~1:£;;~~tm~af.i~~rng~~~~~~~t~~~~m1t~~~~, 

DATE //-- .?J: • ; ..;.. TIUE IN1.----0UT ----

0 INSPECTION O TREATMENT 

CCucaradles 
C Hormlgu 
C RD8dorH 

□ Come)4ln Sublemlneo 

~Arbno 

□ Caculo Barrenador 

SERVICED BY 

LIC. NO. 1984-C-3161 

CUSTOMER SIGNATURE 

□ CASH 
,,. 

□ 3MONTHS 

□ MONTHLY CBI-MONTHLY □ WEEKLY 

TOTAL 

ACCOUNT BALANCE 

ACCOUNT BALANCE .I 
' AMOUNT PAID I 
I 

· ,,..j ' ~ 

-1/~'l-3 .. ~ .• , /:._..~ . . 
' 

BALANCE DUE I 

f 

mailto:trulynolen@live.com


..,--.. Expertos en Control di Plogas 
~ P.0.Box7155 -.....ERVICE 

INVOICE 
u59\. TRIILV · (787) 374-9668 / Fax. (787) 797-0571 

trulynolen@live.com 

.:;;) Caguas, P.R. 00726-7155 

!ili.il1P.'~ 
TIME lrJ ____ QUT -----

ACCOUNT TYPE 

----1-..,;..~;.J.l.J.;..;.,L--~~..c;;.:;.~~--I· □ REG ~DENCIA; /INDOOR 

~ -9 · TIME □ COMMERCIAL □ OUTDOOR 

CIV(,STAT . IP 
,• 'A-- , ,J/ □ 3MONTHS 

a MONTHLY a Bl-MONTHLY □ WEEKLY 

0 INSPECTION ,.l2tTREATMENT □-----
MGello>eff ,:·"· . s/!'it~: .. · 

C Cucatac1>as 

CJ Ho,mlgu 
C Roedo<aa 

0 eo,_,.,, s-.neo 

~ ~MlOqo 

CJ C&c>ulo Ba,,enaOO< 

□ ,...-,.,., .. - ... 
□ Pulgu V Ga~• 
□ Olma 

.CHEM~OSEO · 

., 

SERVICED BY ./2 '. 

LIC. NO. 1984-C-3161 ,,.'.' 

CUSTOMER SIGNATURE 

AMOUNT END USE0"4 

TOTAL 

ACCOUNT BALANCE 

ACCOUNT BALANCE 

□ CASH AMOUNT PAID 

/ .,-· 1; · tL ,a· CHECK T 

BALANCE DUE 

I l 
'{}· ~-

' . i 
I 
I 

i 

mailto:trulynolen@live.com


· xpertos en Control de Plogos 
P.O. Box 7155 '" JRVICE 

INVOICE ~v-==--\ Caguas, P.R. 00726-7155 
:.::;; (787) 374-9668 / Fax. (787) 797--0571 

trulynolen@llve.com 

D INSPECTION 

iARGETPEST 
0 Cucaraot,aa 

0 HormlGH 
C ~ 
0 eome,en Suti.,.,_, 

~~ 
O C-aculo Barrenador 

C lnaectoaAI'- Verdell 

□ Pulgu 'f Garrapatft 
C Otros 

CHl:MICAt USED 

SERVICED BY , 

LIC. NO. 1984-C-

c.. 
CUSTOMER SIGNATURE 

□ 3MONTHS 

□ MONTHLY □ Bl-MONTHLY □ WEEKLY 

·.:C 
AMOUNT ENO USEO'llo 

SUB-TOTAL 

ACCOUNT BALANCE 

□ CASH AMOUNT PAID 

□ CHECK 

BALANCE DUE 

I 

' t 

mailto:trulynolen@live.com


.. 
txpa-tos en Control de Plagas 

. P.O. Box 7155 
~ Caguas, P.R. 00726-7155 TRIILV (787) 374-9668 / Fax. (787) 797--0571 n trulynolen@tlve.com 

'-'ERVICE 
INVOI~ 

;.:-·:• ..... -::·;:<._;;,. ..... ...:•.1rrl,·~•f~"·i'!jtW:~•fri; '~'"'~.i:;····;....·•··~,.f;,.1;'i('"'A~'Z..;:;._r'.' '~ .. ,; ''•: ' .... : .•·:-: ···•1·;·4lr'•<;"' .... -~.;(' ·•:(. ·:·- w·:.,:r;·--.: . :--····ll'k :~--.vc.z·¥1-n;:i ·.;.-~-•-"••·· 
DATE :J'- ;; ·.>- , ,-;:, TIME IN, _____ our ____ _ 

CllY,STATE~ FRECUENCY 
I , 41. . /i,, a ANNUALLY □ 6 MONTHS a 3 MONTHS 

PHON7 ~ .... _ :<, 
0 

a MONTHLY a Bl-MONTHLY □ WEEKLY 

0 INSPECTION ,....[dfREATMENT 

H.J. i!ll!!:::r:::'.'11=!""'.':"l"::"r.li:::l 

a cucarachaa 
C Hormlgaa 

C Roedo<es 

C Core,.,.., Subtemineo 
C ~ jen .O.rb6reo 

CiJ-i;olili. 

C Caculo Barrenador 

□ ln&eclo$ Areaa Verde& 

C Puig•• y Garr•palali 
C Ollos 

UC. NO. 1984-C-3161 ti 

CUSTOMER SIGNATURE 

SUB-TOTAL 

TOTAL 

ACCOUNT BALANCE 

ACCOUNT BALANCE 

□ CASH . AMOUNT PAID 

□ CHECK 

BALANCE DUE 

mailto:trulynolen@live.com
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Pest Control, Termite Control for Caguas, PR I Truly Nolen Page 1 of4

CAREERS I FRANCHISING I CUSTOMER LOGIN
I CONTACT I SEARCH

787-374-9668

PEST CONTROL TERMITE CONTROL OTHER SERVICES

HOW TO BUY PEST GUIDE LOCATIONS ABOUT

Truly Nolen of CAGUAS, PR
CONTACT

INFO
COUPONS EVENTS

& NEWS
REVIEWS AREAS

SERVED
EMPLOYMENT

(787) 374-9668
P.O. Box Fax: (787) 797-
7155 0571
Caguas,
PR 00726

Email:

tru Iynolencag uas@trulynolen.n

Pest Alert!

SERVICE
GUIDE

PEST
CONTROL

BED BUG
CONTROL

TERMITE
CONTROL

RODENT
CONTROL

BEE &
WASP

https://www.trulynolen.comllocations/pr/caguas/caguas.asp 212212017

http://https://www.trulynolen.comllocations/pr/caguas/caguas.asp


Pest Control, Termite Control for Caguas, PR I Truly Nolen Page 2 of4

PEST CONTROL
Truly Nolen of Caguas, PR
provides an innovative
solution to ongoing household
pest problems. Our Four
Season's Protection Plan
combines advanced,
proactive treatments with
pests' seasonal behavior to
keep your Caguas home
protected year round. More
on Caguas Pest Control.

Free Estimate

Schedule Free
Inspection

TERMITE
CONTROL
Truly Nolen of Caguas, PR
combines a variety of termite
control techniques into one
comprehensive treatment
program. Our Total Termite
Protection Plan "TTP"
protects your Caguas home
from all termites under one
contract backed by a $1M
Guarantee. More on Caguas
Termite Control.

Schedu Ie Free
Inspection

BED BUG
CONTROL
Bed Bugs can be a real
problem in Caguas, PRo Let
Truly Nolen of Caguas, PR
provide a free inspection to
determine the scope of the
problem. We utilize an
integrated treatment
approach addressing
sanitation, material
application and exclusion for
your Caguas home. More on
Caguas Bed Bug Control.

Schedule Free
Inspection

RODENT
CONTROL
Truly Nolen of Caguas, PR
rodent control "CRC" program
focuses on trapping and
removing existing rodents
and preventing new rodents
and mice from re-entering
through exclusion. Ensure
your Caguas home is
protected from rodents. More
on Caguas Rodent Control.

Schedule Free
Inspection

https://www.trulynolen.comllocations/pr/caguas/caguas.asp 2/22/2017

http://https://www.trulynolen.comllocations/pr/caguas/caguas.asp


Pest Control, Termite Control for Caguas, PR I Truly Nolen Page 3 of4

BEE & WASP
CONTROL
Bees and Wasps in Caguas,
PR can become a serious
pest. Let Truly Nolen of
Caguas determine if you have
an infestation through a free
inspection ensuring bees and
wasps are removed safely
from your Caguas home.
More on Caguas Bee & Wasp
Control.

Schedu Ie Free
Inspection

Schedule Free Inspection Free Estimate

Note: Not aI/ services are available at aI/locations.

ABOUT
SERVICES
RESOURCES
CONNECT
SOCIAL

httns://www.trulvnolen.comllocations/pr/caguas/caguas.asp 2/22/2017

http://httns://www.trulvnolen.comllocations/pr/caguas/caguas.asp


Pest Control, Termite Control for Caguas, PR I Truly Nolen Page 4 of 4

© 2017 Truly Nolen, Inc. All rights reserved. Toll-Free 800-GO-TRUL Y • Email info@trulymail.net
Privacy Policy I Sitemap

TRULY NOLEN PEST CONTROL PROUDLY SERVES THESE COMMUNITIES

Abilene, TX
Albuquerque, NM
Amarillo. TX
Anaheim, CA
Atlanta, GA
Burlington, PA
Caguas, PR
Charleston, SC
Charlotte, NC
Columbus, OH
Dallas, TX
Sarasota. FL
Sierra Vista, AZ
SL Catha rines. ON
Tallahassee, FL
Tampa, FL
Tucson, AZ
West Palm Beach,FL
Wichita Falls, TX
Yuma. Al

EI Paso, TX
Fort Lauderdale, FL
Fort Myers, FL
Fort Pierce, FL
Galveston. TX
Gloucester, ON
Goderich, ON
Halifax, NS
Hamilton, ON
Houston, TX
Jacksonville, FL

Key Largo, FL
Lakeland, FL
Lancaster, PA
Las Vegas, NV
Lexington, KY
McAllen. TX
Melbourne, FL
Merrickville, ON
Miami, FL
Mississauga, ON
Naples, FL.

https:llwww.trulynolen.comllocations/pr/caguas/caguas.asp

New York/Northern New Jersey
Orlando, FL.
Phoenix, AZ
Port Charlotte. FL
Port Elgin, ON
Riverside. CA
Salt L.ake City, UT
San Antonio. TX
San Diego, CA
San Juan, PR
Santa Fe, NM

2/2212017

mailto:info@trulymail.net
http://https:llwww.trulynolen.comllocations/pr/caguas/caguas.asp
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US ENVIRONME '- PROTECTION AGENCY 
WASH11 .. u fON, DC 20460 

eEPA 
FEDERAL INSECTICIDE, FUNGICIDI: AND RODENTICIDE ACT 

INVESTIGATION SUMMARY 

ale 
.... 

... Lot or Other Code Numbers 
NIA 

7. Sample Identification 

NIA 
8. Amount Before SampHng 

NIA 
t,. Oeacriptton of Sample 

NIA 
0. Sample Preparation 

NIA 
1. Related Samples 

NIA 

2. Reason for Colledlon 

NIA 

OTHER FACIUTIES 

3. Producer 

NIA 
_. street 37. Clty 

0.Shlpper 41. City 

NIA 
4.Dealer 45. City 

Tru Nolen Peat Control de Ce uas 

RECORDS 
-8. Original Records 

i1. Sample Delverad To 

NIA 
i4. Credentials Presented 55. Notice of lnspedlon 56. Receipt for Samples 

i9. Remarks: 

X X NIA 

1- Notice of Pesticide Use/Misuse Inspection dated on: 05-14-15. 

2- Copy of Receipt for Samples dated on: 05-14-15. 

3- Copy of Pesticide Use lrJVe8tlgatlon Report. 

IO. lnspeclm's Name 

Biol. Jo L Maldonado Medina 

49. Region Copy 

52. Date 

57. Sample Coat 
S NIA 

?PA Form 8!580-7 (3,a3) ~ EPA Farm 3&4~7 wNch la Obealal• 

Be m6n 

NIA 

NIA 

C 

25. Date Shipped 

NIA 

35. DUNS Number 

38. State 39. ZIP Code 

42. State 43. ZIP Code 

46. state 47. ZIP Code 

PR 00958 

50. Sample Copy 
Dorado, PR 

53. BIii of Lading NLmber 

58. Collectlon Station 
Ponce,PR 

J / 08-06-15 



us ENVIRONME •. PROTECTION AGENCY ;:Uily Name (Praduced0ea1"r/Uller) 
WASH IN~ TON, DC 20460 !', 

SEPA 
FEDERAL INSECTICIOf:, FUNGICIDE AND RODENTICIDE ACT TRULY NOLEN PEST CONTROL DE CAGUAS 

INVESTIGATION SUMMARY -
1. INVESTIGATION IDENTIFICATION 2. Region/Stale 10. Streat 

late Inspector Number Daly kjuence 
05-14-15 1o.m! 01 PR •urb. Miraflores• 

I. lns~lng Org, 4. Facllty Function 5, lnvntlgatJon Type 29 Street Block 1&-15 
E n $ li1 CA URN 

I. Renon for lnvNtlgatlon 7. Referral Agency 8. Warrant Requl!'iid 11. City 
FCF DOA Yesn No (x1 eava• 

SAMPLE INFORMATION 12. Slate 13. ZIPOOft li4. E1tablllhm1nt Number 
7. Sequenct Number 18. State Sample No. 

NIA NIA PR 009B8 -9, Product Code 20, EPA Reglalretlon Number 15. DUNS Number 16. SIC Codes 
NIA NIA ~ - --

!1. Project Code 22. Sample Medium 28. D11te Collected 24. Sample Type 25. Date Shipped 
NII\ NIA NIA -- NIA 

16. Lot or Other Code Numbers 

NIA 
'7. Sample Identification 

NIA 

18. Amount Before Sampling 

N/A 
!9. Description of Sample 

NIA 
10. Sample Preparation 

NIA 
l1 . Related Samples 

NIA 
12. Reason for Collection 

NIA 
OTHER FACILITIES 

13. Producer M. Eltabllshment Number 35. DUNS Number 

NIA NIA I --
16. Street 37. City 38. State 39. ZIPCode 

- - -- -
10. Shipper 41. City 42. State 43. ZIP Code 

NIA --- - -
14. Dealer 45. City 46. State 47. ZIP Code 

Trulv Nolen Pest Control de Caauas Bayam6n PR 00958 

RECORDS 

18. Original RflcofdA 49. Region Copy 50. Sample Copy 

PRDA Dorado Agrological Laboratory NIA Dorado, PR 

i1 . Sample Delivered To 52. Date 53. Bill of Lading Number 

NIA NIA --
i4. Credentialf><lresented 155. Notice rxlnspection 156. Receipt for Samples 57. Sample Cost 58. CoNectlon Station 

NIA n $ NIA cnvnsrJ Ponce, PR 

i9. Remarks: 

1· Notice of Pesticide Use/Misuse Inspection dated on: 05-1 4-15. 

2- Copy of Receipt for Samples dated on: 05-14-15. 

3. Copy of Pesticide Use Investigation Report. 

m. Inspector's Name 61.i!:tor's Signature (., ,y\ 
Biol. Jorge L. Maldonado Medine ' • 1 • ,~ ...LJ..,-,....J... "WI~~ 

: PA rorm 6580-7 (3-83) Ro,placlol EPA Form 3540-7 which is Dlll0!618 u . 
' JLMMi 08-06-15 
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-

,. 

&EPA 
NAME OF INOIVlOUAL 

UNITED STATES 
ENVIRONMENTAL PflOTECTION AGENCY 

RECEIPT FOR SAMPLES 

r •i l 
·~ /"·) I ~, ,_ · l I U 1 ,- W"° 

ADDRESS (EPA Regional Office) 

DATE 

TITLE 

FIRM NAME 

11-uiy ~,)1411-I ?,~ (1r,,d J..o \ 
FIRM ADDRESS (Numb-. Street, City. St•t•. •nd ZIP Cod•) 

\Jvl. Lt,_., ~l, .. H <' \.. e,...lcr 7'1 g , .,.,, ... , H,-1, il. 1, ~,,.•1 
SAMPLE NUMBERS 

SAMPLES COLLECTED (0-t:rlb• fully. Un R-,,Jnrfflon, Lot. Batch, Mod•I. S.,-/•I Numh.rs, 1111d oth.,. pa.lthlw ldMJtlflcat/onJ 

The following samples were collected by the U.S. Environmental Protection Agency and receipt is hereby acknowledged 
pursuant to Section 9(a) of the Federal Insecticide, Fungicide, and RodenticideAct, as amended (7 U.S.C. 136 g). This 
section is quoted on the reverse of this form. 

€) ~-,,l,rc. l 10 1'1 1. c- a.• l_ iJf ,.,,~L _Q-c .. a:, Q 10 t<--t:.l'-!: 
.J 

i_'i) Co~~ ,r t L. ~4 ,JtA./ l or- f-1, C. ,_,. .... tL 2'1 12.. 

,,., 
Co~Y t r~ ; Of CC')J.'/J (I c.J/ ~'· re., t..,,. 0 rl, rt l'" !. o ~ --t. ,,£>~ ·C -~1tt,1 

ACKNOWLEDGEMENT OF PRODUCER/REGISTRANT 

The undersigned acknowledges that the samples shown above were obtained from pesticides or devices that were packaged, 
labeled, and released for shipment. 

□ DUPLICATE SAMPLES 
REQUESTED ANO PROVIDED 

AMOUNT PAID FOR SAMPLES 

$ 0 

EPA FORM 3540-3 (Rev. 01..01) 

TITLE (Own-. Op.,..tor. or A//tNJt) 

?;r,u;io 
r,pUPLICATE SAMPLES SAMPLES WERE 
W'NOT REQUESTED 

□CASH OvoucHER 

PREVIOUS EDITION MAY BE USED 
UNTIL SUPPLY IS EXHAUSTED 

□ PURCHASED OeoRROWED 

□ TO BE BILLED □ No CHARGE 

; 

1 . Original. ESTABLISHMENT COPY 
2. EIR COPY 
3. SAMPLE RECORD CcOPV 

, 4. COLLl!CTOR'S COPY 



-
UNITED STATES 

ENVIRONMENTAL PROTECTION AGENCY 

&EPA RECEIPT FOR SAMPLES 

NAME OF INDIVIDUAL TITLE 

T:.J'u.., ,~ (.I , ,-.,I ,.n c:· ..,.. 

I 
( 

' .... 

. 
-
ADDRESS (EPA R.,;tlonAI OHie•) 

b, .. c~f, ,?il.. 

DATE 
Qtl. I'!,.- . J$° 

Ow,1,, 

FIRM NAME FIRM ADDRESS (Numb•r, StrHt, City. St•fll. •nd ZIP Codt1) 

?,~ l h,;k/ ~o lo ~I ( ~(.\'-I !.o I '. o,, l. .._,,.,., t- bt. CJ..c;, 1•: 81 .. --r,,,., I(,.,'(" ~ 1' -· 
SAMPLE NUMBERS " 

SAMPLES COLLECTED (D11t1crlb• fully, Ullt Rt,gl•tratlon, Lot. B•tch, Mod•/, S•rl•I Numb•n,, •nd oth•r po.ltlw, /d-,,tHft:•tlon) 

The following samples were collected by the U.S. Environmental Protection Agency and receipt is hereby acknowledged 
pursuant to Section 9(a) of the Federal Insecticide, Fungicide, and Rodenticide Act, as amended (7 U.S.C. 136 g). This 
section is quoted on the reverse of this fonn. 

6) D, \"•e.. \ ,o ,., '"v II(' C'\ .l~ vf ':, H- 0 ~ (., ll.) 0 lO tG·r"J'!_ 
,J 

\ (\.,r ., ~ I J• f<"' ~ , 'I l 0 µ C '"' I 
il .,c,, t ... 

,.. 
t t ,;. (J fr.\,,, L .... C -t f· J ('C,.. l. 0 t.J .-zt. l'Ju'I t ~I l I ,, ,, ' ') -p~/ -~Q ' /) . 

' 

' 

... 

ACKNOWLEDGEMENT OF PRODUCER/REGISTRANT 

The undersigned acknowledges that the samples shown above were obtained from pesticides or devices that were packaged, 
labeled, and released for shipment. 

SIGN1JURE (Own•~yfp•rnor, or Agent) TITLE (Own•r. Opt1r11tor. or Agent) 

.. ~,,... I I · .. )>p~o _;' , ~ i wl,,.1~r, ·-t ~"7,: ,,, 
□ DUPLICATE SAMPLES □·DUPLICATE SAMPLES SAMPLES WERE □ PURCHASED OeoRROWED REQUESTED AND PROVIDED NOT REQUESTED 
AMOUNT PAID FOR SAMPLES 
$ 0 OcASH 

,NAME Of--COLECTO~.r"Ct or 'f'P"I 
.. , "I. )c-.1 r r • • , -!'t t#'-P-" -

· ~\"tl•~ - -
EPA FORM 3540-3 (Rev. 01-01) 

OvouCHER 

TITLE OF COLLECTOR 

v\: ~b- ~ ~~ :r ti'. f C c.i Cl..,-

PREVIOUS EDITION MAY BE USED 
UNTIL SUPPLY IS EXHAUSTED 

□ TO BE BILLED □ No CHARGE 

S1,GN"TURE OF C0Ll,.E~0i , ,, . t ,-. 1\ 0 I .,.~ ... / 0 \. , ·( c. !f'V'\.:-. .J 

• l n "\,•,.-t,. • 
1. Original. ESTABLISHMENT COPY 
2. EIR COPY 
3. SAMPLE RECORD COPY 
4. COLLECTOR'S COPY 



...... 

&EPA 
NAME OF INDIVIDUAL 

L 
UNITED STATES 

ENVIR9NMENTAL PROTECTION AGENCY 

RECEIPT FOR SAMPLES 

Fl,,~( I -/ ,-,c•· 

ADDRESS (EPA Rw,glonal Oftlc.) 

L 

DATE 

TITLE 

FIRM NAME Fl RM ADDRESS (Numb.r. St,-.t, City. St•t• •. •nd ZIP Cod•) 

' I I / I 
• ii - L ,., 't , --: . . .-

SAMPLE NUMBERS 

SAMPLES COLLECTED (0.-:rln fully, U.t R•lftratlon, Lot, S.tch. Mod•/. s.rlal Numbar-. -,cl oth.r ,,a.Jtw. ~Ion) 

The following samples were collected by the U.S. Environmental Protection Agency and receipt is hereby acknowledged 
pursuant to Section 9{a) of the Federal Insecticide, Fungicide, and RodenticideAct, as amended CT U.S.C. 136 g). This 
section is quoted on the reverse of this fonn. 

' . 

ACKNOWLEDGEMENT OF PRODUCER/REGISTRANT 

The undersigned acknowledges that the samples shown above were obtained from pesticides or devices that were packaged, 
labeled, and released for shipment. 

□ DUPLICATE SAMPLES II 
REQUESTED AND PROVIDED 

AMOUNT PAID FOR SAMPLES 

TITLE (Own.r. Op•rator. or Agent) 

)L ti<} 

□,DUPLICATE S~PLES SAMPLES WERE □ PURCHASED 
NOT REQUESTED □ BORROWED 

s 
J- □CASH □VOUCHER □ TO SE BILLED □ No CHARGE 

NAME OF COL.ECTOR (print or typ.) 

I , f ] I O \ • ,~..r,1<'~ . -.-:·· 
• I t\A . \.'"\o 

EPA FORM 3640-3 (Rev. 01-01) 

TITLE OF COLLECTOR 

a.: -t ;., ( . .. - -
PREVIOUS EDITION MAY BE USED 

UNTIL SUPPLY IS EXHAUSTED 
1. Orlglnal - ESTABLISHMENT COPY 
2. EIR COPY 
3. SAMPLE RECORD COPY 
4. COLLECTOR'S COPY 



US ENVIRONME . PROTECTION AGENCY ollllyN11mo~ 
WASHli.-.:i rQN, DC 20460 I' .. 

M:PA 
FEDERAL INSECTICIDE, FUNGICIDE AND RODENTICIDE ACT TRULY NOL!N PSST CONTftOL DE CAGUAS 

INVESTIGATION SUMMARY 
1. INVESTIGATION IDENTIFICATION 2, Reglon/State 10. Street 

ate Inspector Number Dally Sequence . 
04-15.15 11>4915 01 PR "Urb. Mtaflores• 

Inspecting Org, 
lxl 

4, Facility Funotlon 5. lnvesllgatlon Type 29 Street Block 16--15 
E fl S 1lA URN 

...,, 

Reason for lnvastlgatlon 7 , Referral Agency 8. Warrant Required 11. City 
N8R DOA Yes n No !x1 'Bmmrn 

SAMPLE INFORMATION 12. Stale 13, ZIPOode 14. Establstvnant Number 
7. Sequence Number 18. State Sample No. 

NIA NIA PR 00958 -
9. Product Oode 20. EPAReglatraUon Number 15, DUNS Number 16. SIC Codes 

NIA NIA - -
1. Project Code 22. SampleMedbn 23, Dale Collected 24. Sample Type 25. Date Shipped 

NIA NIA NIA - NIA 
8. Lot or Other Code Numbers 

NIA 
7. Sample Identification 

NIA 
8. Amount Before Sampling 

NIA 

9. Description of Sample 

NIA 
O. Snmple Preparation 

NIA 
,1. Relaled Samples 

NIA _, 

12. Reason for Collection 

N/A 

OTHER FACILITIES 

13. Producer 34. Estabbhmenl Number 35. DUNS Number 

NIA NIA I -
16. Street 37. City 38. Stale 39. ZIP Code 

--- .... _,.& -- -
10. Shipper 41. City 42. State 43. ZIP Code 

NIA - -- - --
14. Dealer 45. City 46. State 47. ZIPCode 

Trulv Nolen Pest Control de Caauas Bayam6n PR 00958 

RECORDS 

Ill. Original Records 49. Region Copy 50. Sample Copy 

PROA Dorado Agrological Laboratory NIA Dorado, PR 

51. Sample Delivered To 52. Date 53. BiN of Lading Number 

NIA NIA -
54. Credenliafxlresented 155. Notice fxlnspectlon 156. Receipt for Samples 57. Sample Cost 58. CoHectlon Station 

NIA n $ NIA cnvnen Ponce, PR 

59. Remarks: 

1- Notice of Pesticide Use/Misuse Inspection dated on: 04-15-15. 

2- Copy of Detention Order PFP No. 3534 dated 04-15-15 was Issued to 5.5 pounds appr. ofMelh-0 -Gas. 

3- Copy of Receipt for Samples dated on: 04'15'15. 

4- Copy of Pesticide Use Investigation Report. 

50. Inspector's Name 61 . Inspector's sxature .C/(), ii\ 
Bio!. Jorge L. Maldonado Medina ~ J""...,. 1~ -JJ..,..,-1- -.Lt.,.. 

EPA Form ~-7 (3-83) Replaces EPA Form 3540.7 which ll ob8oM\e u 0 L JLMM t la-06-1 5 
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&EPA . U nit;d-Stqt·es--p,,-.-.,,,.-,..-.., .• .. ' ·'·' ·'· •' •'· ,.,r,,-.--_.. --~·· 

U~ltodStates ENVIRONMENTAL PRQTE(TIQN AGENCY 
Envlronmanwl Pratr.ctlon 
~~~ . Washington, DC 20460 · 

Statement 
Office of Enforcement and Compliance Assurance 

Name • Title 

Date Signature 

EP/\ Form 3540-4 2 (Rev. 07/09) Previous editions rnav be used until suoolv Is exhausted PaQe 2 of 2 



August 6. 2015 

Non Ag Use Inspection 
TRULY NOLEN PEST CONTROL DE CAGUAS 
Bayamon. Puerto Rico 

Re: 04-15-15-10495-01-PR-NS 

TRANSLATION OF AFFIDAVIT 

Mr. Edwin Andujar Berm(1dcz says: 

l, Edwin Andujar Berm(1dcz, an adult person, neighbor of Bayamon. PR and 
owner of Truly Nolen Pest Control, located al "Urb. Miraflores'' 29 Street Block 16-15, 
Bayamon, P.R., voluntary declare in front of Biol. Jorge L. Maldonado Medina (PRDA
EPA Pesticides Inspector) that I bought the product Meht-O-Gas Q (EPA Reg. No. 5785-
41) from Great Lakes to M and P Pest Control, Inc. 17iat the Spanish supplemental label 
they gave me belong to the product Methyl Bromide 100 (EPA Reg. No. 8536-15-8853) 
from Hendrix and Dail Co .. Inc . 

I, Biol. .lorge L. Maldonado Medina, certify that this is a complete 
Translation of the Affidavit done, to the best of my knowledge. 

Biol. Jorge L. Maldonado Medina 
Name 

JI,MM 
08-06-15 

Date 
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. "
Sales Receipt #20342~

5127120'
Cashier: jpanto

Copy
M& P Pest Control, Inc.

Ave Jes(Js T. Piftero 1332 Capara TEII'l1:D!
Sa1 Juan Puertn.Rico 00921

Lie 005
Tel (787) 793-1506 Q' (787) 783-2608

Fax (787)-783:-1749
Bill To: Truly Naen Caguas ,

Lie 20291994C3161 Elcp 02I06I2016 Edwin Anduja-
BIoque 16-15 Calle 29 Urb. MirafIaes
Bayarm, PR 00957

• ,

Q-LabeI MeIhyf Bromide EpaRegNo.5785-41
ECO ECOPCOARX.Aerosol

ItemName Itemo.cription Attribute Size Price ExtPriceTaRestrict 50Ib
ARX 17az 1

2
$599.99 $599.99 T
$11.99 $23,98 T

Subtotal:
TAXES 7 % Tax:

REC8PT TOTAL:

$623.97
+$43.68
$667.65

Amount Tendered: $680.00
Cha1ge Given: $12.35

cash: $680.00

, t ~ - .
HerecIbido de M & P PeSr ~nc. Is etiqueta en espa'ioI del pIaguicida de usa restringido.

Toda FactlB'a sabre 30 alaS estaa sujeta a 1.5% de intereses

"..

•
fI,


	Truly Nolen MEMORANDUM IN SUPPORT OF COMPLAINANT'S MOTION FOR DEFAULT
	TN Exhibit 1
	Exhibit 1
	TN Exhibit 1

	TN Exhibit 2
	Exhibit 2
	TN Exhibit 2

	TN Exhibit 3
	Exhibit 3
	TN Exhibit 3

	TN Exhibit 4
	Exhibit 4
	TN Exhibit 4

	TN Exhibit 5
	Exhibit 5
	TN Exhibit 5

	TN Exhibit 6
	Exhibit 6
	TN Exhibit 6

	TN Exhibit 7
	Exhibit 7
	TN Exhibit 7

	TN Exhibit 8
	Exhibit 8
	8TN Exhibit 7 1
	8TN Exhibit 7 2

	TN Exhibit 9
	Exhibit 9
	TN Exhibit 9

	TN Exhibit 10
	Exhibit 10
	TN Exhibit 10

	TN Exhibit 11
	Exhibit 11
	TN Exhibit 11

	TN Exhibit 12
	Exhibit 12
	TN Exhibit 12

	TN Exhibit 13
	Exhibit 13
	TN Exhibit 13

	TN Exhibit 14
	Exhibit 14
	TN Exhibit 14

	TN Exhibit 15
	Exhibit 15
	TN Exhibit 15

	TN Exhibit 16
	Exhibit 16
	TN Exhibit 16

	TN Exhibit 17
	Exhibit 17
	TN Exhibit 17

	TN Exhibit 18
	Exhibit 18
	TN Exhibit 18

	TN Exhibit 19
	Exhibit 19
	TN Exhibit 19

	TN Exhibit 20
	Exhibit20
	TN Exhibit 20

	TN Exhibit 21
	Exhibit21
	TN Exhibit 21

	TN Exhibit 22
	Exhibit22
	TN Exhibit 22

	TN Exhibit 23
	Exhibit23
	Ymajette-scan-20210305-152626

	TN Exhibit 24
	TN Exhibit 23

	TN Exhibit 25
	Exhibit25
	TN Exhibit 25




