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RETURN RE« EIPT REQUESTED

todd O"Peck, Re_* tered Agent
Peck Home.. Tne.

1124 N9 OF

Lehi, T [ 84043

Re:  Opportunity to Confer and Order for
(Compliance.
Docket No. CWA-08-2009-0032

Dear Mr. O'Peck:

Enclosed is a U.S. Fnvironmental Protection Agency (I'PA) Notice of Opportunity to
Confer and Order for Compliance (Notice and Order) issued under the authority vested in the
Administrator of I'PA by §§ 308 and 309(a)(3) of the Clean Water Acl (the Act). 5 1".S.C.

§8 1318 und 1319(....3). Thi authority has been properly delegated to the Assistunt Regional
Administrator o 't Office ¢ "Tinforcement, Compliance, and Environmental Justice, I'PA

Re¢ ron 8. ‘The ™ otice and (rder provides Peck Homues, Inc. an opportunity to conter with FPA
re. ~ling infortnntion requested by 1P A and lurther requires Peck I imes, Inc. to submit the
requested information to EPA within the time frame sct forth in the Notice and Order. [n
addition, the Ord  1lso requires Peck Iomes, Inc. to submit a Notice v Intent  OI) to the Utah
Departir snt <71 Lamental Quality {U INEQ) for authori  tion under the {° ° Pollutant
Discharece nx ~ _stem (1" cneral permit (1 'R300000) to dischan :¢ storm water
rom Ak ¢ oon Fills Development cons ruction site. The time frame set torth pr .. :des umple
opportunt’, 10 7 ' liomes, Inc. to conter with TPA prior to having 1y ' it tl -+ equested

m T liont 1Py

On June 25. 2009 . P A sent a Request for Information (Reguest) to determine Peck
Homes. [nc’s. compiianc:  vith the cor struction storm water regulations identifie 1in § 402 of the
Act. Scction 308 of the Act, 33 U.S.C. 1318, gives LPA the authority to requesi information of
this nature. Peck IHomes, Inc. received the Request on June 27, 2009, and the v ~onse was due
on or before July 30, 2009. To date. LPA has not reccived a response to the Requ  t [tom Peck

Homes, Inc., 1n violation of § 308 of the Act.
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Section 309 (3) ol the Act, 33 U.S.C. § [319(2)(3), authorizc 5 the Administrator of

BUAto o coerder requiring compliance with a § 308 request = rintormation. However.

o section A wrorthe Act, 33 US.C§ 1319(a)4), such:  order may nc cef ot
unti' th nt v omth  ‘er . beenissued has had an opporturnity Lo conicr with EPA
row dhealle Taiolation o § 308.

UGt orthe Act, 330 0 .CL§ 1319(a), also authe 2 s the Admi - to: i the
PA 0 Loue an ol e requiriny, comnliance by a o son found to ¢ tin viofusor - {sections 30T,
), 7,503,703, 0r4dU™ ¢ se Ac L orin violation of any permit condit — r limitation
imple. ontin 2 suchi wctionsof L+ el T 2 Act requires the Administrator of B .. to take
appropriate  ntorcement action to secure prompt compliance with the Act and  ny order issued
tiereunder. Seetic J of the Act authorizes a varicty of possible enforcen .. . actions,
including filing o1 = civil or criminal action. administrative penalty action, and/or disbarment
from federal contracts and/or loans for any non-compliance with the Act or an ordcr issued
pursuant to the Act.

s

The enclosed Notice and Order provides notice of an opportunity for you to confer with
1"PA via conference call concerning Peck Homes, Inc.’s alleged violations of the Act. If you
wish to take advantage of this opportunity, you are enc?uraged to contact Aaron ['rdiales at 303-
312-6844. The Compliance Order portion of the NoticF and Order will not beconie ctlective
until thirty days following Peck Homes. Inc. receipt of the Notice and Order, providing you with

sufficient time lo confer with EPA before the requireménts of the Compliance Order are due.

Please review the Notice and Order carefully. If you have any questions, the most
knowled " le people on my staff are Aaron Urdiales, Environmental Scientist, at
303-312-t 84 | and Marc Weiner. Attorney, at 303-312-6913.

Sincerely.

fdu: : AL Sierra

Acting Assistant Recional Administrator

Office of Enforcemeni. Comphiance and
Environmental Justice

"cdosure ;o Notice and Order
St omtofCeort ortion
. of Permit

¢ op: of June 25, 2009 Information Request

ce: I'ina Artesnis, ¢ A, Regional Hearing Clerk
Mike Herkimer, U TDEQ



UNITED STA" ES
ENVIRONMENTAL PROTECTION AGENCY

REGION 8

IN THE MATTER OF: ) N(E)TICE OF OPPORTUNTTY

) TO CONFER AND
Peck Homes, Inc. } ORDER FOR COMPLIANCL
1144 N 940 E )
Lehi, Utah 84043 )

)
Respondent. ) DOCKET NO. cwA-08-2009-0032

INTRODUCTION

[ This notice of opportunity to confer and administrative order for compliance (Notice and
Order) is issued under the authority vested in the Administrator of the U.S.
Environmental Protection Agency (EPA) by §§‘308 and 309(a)(3) of the Federal Water
Pollution Control Act (also referred to as the Clean Water Act) (the Act), 33 U.S.C.

§§ 1318 and 1319(2)(3). This authority has been properly delegated to the Assistant
Regional Administrator of the Office of Enforc;ment, Compliance and Environmental
Justice, EPA Region 8. This Notice and Order is based on the findings of violation of

§ 308 of the Act, 33 U.S.C. § 1318, resulting from Peck Homes, Inc. failure to respond to
a request for information made by EPA on June 25, 2009, and for discharging without
permit authorization which constitutes a violati<!)n of of §§ 301(a) and 402(p) of the Act,

33 U.S.C. §§ 1311(a) and 1342(p), for each day| in which a discharge has occurred.
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FINDINGS OF VIOLATION

Peck Homes, Inc. (Respondent) is incorporated and is authorized to do business in the
State of Utah. Respondent is therefore a “person” as defined in 33 U.S.C. § 1362(5) and
40 CF.R. §122.2.

Respondent is the owner and developer of an approximately 40-50 acre, 48 lot residential
subdivision referred to as Green Hills Development located at the intersection of Hillside
Drive and Bull River Road in Lehi, Utah within Utah County (the Site). The Site
discharges storm water to the City of Lehi’s municipal separate storm sewer system
(MS4).

The Site 1s a “point source” within the meaning of § 502(14) of the Act, 33 U.S.C.

§ 1362(14).

The runoff and drainage from the Site are “storm water” as defined in 40 C.F.R.

§ 122.26(b)(13).

Sediment is a “pollutant” within the meaning of § 502(6) of the Act, 33 U.S.C. § 1362(6).
The City of Lehi’s MS4 discharges to the Jordan River. The Jordan River is considered
waters of the United States within the meaningiof 40 C.F.R. § 122.2 and, therefore, a
navigable water within the meaning of § 502(7b of the Act, 33 U.S.C. § 1362(7).

The storm water discharge from the Site is a “d‘ischfu'ge of a pollutant” as defined by

§ 502(12) of the Act, 33 U.S.C. § 1362(12), and 40 CF.R. § 122.2.



10.

12.

14.

Section 301(a) of the Act, 33 U.S.C. § 1311(a)] prohibits, among other things, the
discharge of pollutants by any person into waters of the United States except as in
compliance with § 402 of the Act, 33 U.S.C. § 1342.

Section 402 of the Act, 33 U.S.C. § 1342, establishes a National Pollutant Discharge
Elimination System (NPDES) program, administered by EPA and, under certain
circumstances, the State, to permit discharges into navigable waters, subject to specific
terms and conditions.

Any discharge from construction activity that disturbs at least five acres (or that disturbs a
piece of land that is less than five acres but is H'arl‘ of a larger common plan of
development ultimately disturbing over five acres) constitutes a storm water discharge
associated with industrial activity. 40 C.F.R. §} 122.26(b)(14)(x).

Each person discharging storm water associated with industrial activity must seek and
obtain authorization to do so under either an individual NPDES permit or a promulgated
NPDES general permit. 40 C.F.R. § 122.26(0)‘:; §§ 301(a), 308, and 402(p) of the Act, 33
U.S.C. §§ 131 1{a), 1318, and 1342(p).

The Utah Department of Environmental Quality (UTDEQ) was approved by EPA to
administer the NPDES program on July 7, 198?. A permit issued by the UTDEQ under
its EPA-approved NPDIS program is known as an UPDES permit.

Effective July 1, 2008, UTDEQ issued a general permit (UPDES Permit No.
UTR300000, referenced as the Permit) authorizing discharges of storm water associated

with construction activities, if done in compliance with its terms and conditions. A



15.

18.

facility may apply for authorization to discharge under the Permit by submitting a notice
of intent (NOI) for coverage to the UTDEQ.

Prior to beginning construction at the Site, Respondent was required to have obtained
UPDES permit authorization for discharges of lstorm water from the Site according to
Part 1.2.2 of the Permit.

On April 1, 2009, EPA inspectors conducted astorm water inspection at the Site. At the
time of the inspection, Respondent had not Sou}rght or obtained authorization from
UTDEQ to discharge storm water from the Site under either the Permit or any individual
UPDES storm water discharge permit.

During the April 1, 2009, inspection, EPA inspleciors observed the following: no best
management practices {(BMPs) onsite to minimize the discharge of sediment from the
site; no track out pads; significant sediment in the streets; and unprotected storm drain
inlets.

To date, Respondent has not submitted a NOI to UTDEQ seeking authorization to
discharge from the Site under the Permit.

Piad Respondent obtained authorization to disc;harge storm water under the Permit prior
to construction, it would have been required by the Permit to develop a Storm Water
Pollution Prevention Plan (SWPPP) prior lo beginning construction at the Site. The
SWPPP was (o have described BMPs to control pollutants in storm water runoff. The
SWPPP was also to have provided for Responc;ient to conduct inspections at the Site for

monitoring the condition of storm water discharge outlets and eftectiveness of BMPs.



20.
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22.

24.

On June 25, 2009, EPA sent to Respondent a request for information (June 25, 2009
Request) pursuant to § 308 of the Act, 33 U.S.C. § 1318, to determine compliance with

§ 301 and § 402 of the Act, 33 U.S.C. § 1342, and regulations promulgated thereunder
and found at 40 C.F.R. part 402. Respondent’ response to the June 25, 2009 Request
was due within 30 days of its receipt by Respofident. The June 25, 2009 Request was
sent via certified mail (article number 7003-2260-0001-7778-1856), return receipt
requested. The return receipt card was signed by Amber Peck on behalf of Respondent
on June 27, 2009.

To date, EPA has not received a response from Respondent to the June 25, 2009 Request.
Section 308(a)(2)(A) of the Act, 33 U.S.C. § 1318(a)(2)(A), authorizes the Administrator
of the EPA to require the owner or operator of any point source to provide information as
necessary to determine whether any person is in violation of any effluent limit or other
limitation, prohibition or effluent standard, pretreatment standard, or standard of
performance, or to carry out § 405 of the Act, 33 U.S.C. § 1345.

Respondent’s failure to respond to the June 25. 2009 information request constitutes a
violation of § 308 ofthe Act, 33 U.S.C. § 1318

Respondent’s failure to apply for authorizationto discharge under either the Permit or
under any individual storm water discharge permit constitutes a violation of 40 C.F.R.

§§ 122.21(c) and 122.26(c), and §§ 308 and 4052(p) of the Act, 33 U.S.C. §§ 1318 and

t342(p) for each day since starting constructior to the present.



29, Respondent’s discharge without permit authorization constitutes a violation of §§ 301(a)
and 402(p) of the Act, 33 U.S.C. §§ 1311(a) and 1342(p), for each day in which a

discharge has occurred.

COMPLIANCE ORDER

Based upon the foregoing FINDINGS OF VIO:LATION, and pursuant to the authority
vested in the Administrator of EPA pursuant to §§ 308/ and 309 of the Act, 33 U.S.C. §§ 1318
and 1319, as properly delegated to the Assistant Regional Administrator of the Office of
Enforcement, Compliance, and Environmental Justice, it is hereby ORDERED:
I, Within ten (10) calendar days of the “effective datc” of this Order, Respondent shall submit

to EPA written notice of intent to comply with the requirements of this Order.

[

Within twenty (20) calendar days of the “effective date” of this Order, the Respondent shall
submit a complete and accurate NOI to UTDEQ wilh a copy sent to EPA for authorization to
discharge storm water from construction activities that disturb an area greater than or equal to
one acre, and from construction activities that disturb an area smaller than one acre if the
disturbance is part of a larger common plan of development or sale that will ultimately
disturb an area greater than or equal to one acre.

3. Prior to submission of the NOI, the Respondent shall prepare a Storm Water Pollution
Prevention Plan (SWPPP) as required by part 1.2.2a of the Permit. The SWPPP must meet
all SWPPP requirements outlined in part 3 of the Permit. The SWPPP must identify potential

sources of pollution which may reasonably be expected to affect the quality of storm water



discharges from the construction site, shall describg and ensure the implementation of
practices which will be used to reduce the pollutants in storm water discharges associated
with the construction activity at the construction site and to assure compliance with the terms
and conditions of the Permit. A copy of the SWPP?P shall be sent to EPA along with the
submitted NOI.

As a part of the SWPPP, the Respondent shall prepare and maintain an updated site map
which shows the construction and stabilization status of all lots, the current location of
BMPs, and the dates that changes to the BMPs wcre made.

The Respondent will conduct weekly inspections to meet the requirements of part 3.5.4 of the
Permit. The Respondent will conduct, at a minimum, inspections of all BMPs at the site at
least once every 7 calendar days; or at least once every 14 calendar days and within 24 hours
of the end of a storm event of 0.5 inches or greater.,

The Respondent is still required to comply with the June 25, 2009 information request.
Within Thirty (30) calendar days of the “effective date” of this Order, the Respondent shall
provide the information requested. A copy of the June 25, 2009 information request is
enclosed with this Order.

Respondent’s responses to the questions set forth in this Order must be acconpanied by a
certificate that is signed and dated by a person authprized to represent Respondent. The
certification must state that the response is complete and contains all information and
documentation available to Respondent that is responsive to the questions listed above. A

sample Statement of Certification can be found in Attachment B.



8. Please be advised that under § 309 of the Act, 33 U.S.C. § 1319, violation of this Notice and

Order or failure to submit the required information.; or making a false statement under § 308

of the Act. may be punishable by a fine of not more than $37,500 per day of violation, or by

impris mment f rntr retl an one year, or by b @,
|

9. Copies of the information required by this Notice and Order shail be sent to EPA at the

following address:

Aaron Urdiales (SENF-W-NP) Mike Herkimer

U.S. EPA Region 8 Division of Water Quality

1595 Wynkoop St. Utah Department of Environmental Quality
Denver, Colorado 80202-1129 PJO. Box 144870

Salt Lake City, UT 84114-4870



NOTICE OF OPPORTUNITY TO CONFER

Asrequi. oy § 309(0)(4) of the Act. 33 T2.5.C. § 1319(a)(). the Compliance Order portion of
this Notice uind G0 <hall not take eftect until Respondent has the opporuunity to confer with
FPA oL« ced violations, [T redateof ¢ - s e on of

! v e elive :ndar days afier Respondent’s receip ™ 1oy dnd

Order. Hvouwis  confer with EPA via conference call concerning any intormation EPA has
requesied from you, we encourage you ‘v contact Aaron Urdiales. at 303-312-6844 to schedule

the call before the answers to the request are due.

Issued this  dayof 109,

Ladie .\, Sierra
Acting Assistanl Regionul Administrator
Olfice of Enturcement. ( ompliance.

and Environmental Jus e



Statement of Certifjcation
Peck Homes, Inc.

[ certify under penalty of law that the foregoing responses and attachments to EPA’s
Request for [nformation Pursuant to the Clean Water Act (Request) were prepared under my
direction or supervision in accordance with a system designed to assure that qualified personnel
properly gather and evaluate the information submitted, Based on my inquiry of the person or
persons who manage the system, or those persons direchy responsible for gathering the
information, the information submitted is, to the best of my knowledge and belief, true, accurate,
and complete. The response and attachments contain all documents and information responsive
to the Request that are known to me following a complete and thorough review of all information
and sources available to me. | am aware that there are significant penalties for submitting false
information, including the possibility of fine and imprisonment for knowing violations.

Signature Date

| riated Name

Official Title

10



IN THL MALIER OF: Peck Homes, Inec.
DOcr 1 MU

CERTIFICATE OF SERVICE

Lhe nderst od her certities that the original and onc cor <ol i
FOR COMPE Al - wushand 2l o the R. ‘onal Hearing . rhe BPA Re
Winaou SL. o7 volorac | and that a true cop of the same v s sent via »
following:

Peck Homes, Inc.
1., N 940 L
Lehi. 1 | 84043

DL SIC,- ATURE OF GERVE

od ORDIR
‘on 8. 1595
ato the



