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In the Matter of;

Jose P, Jazmin and Betty Jazmin,

Trustees of the Jazmin Family Truast, Docket No. UTC-09-2010-0006

Respondents.

PREHEARING ORDER

As vou have been previously nolified, 1 am designated to preside over this proceeding.
This proceeding will be governed by the Consolidated Rules of Practice Governing the
Administrative Assessment of Civil Penaltics and the RevocationTermination or Suspension of
Permits, 40 C.F.R. §§ 22.1-22.45 (“Rules of Practice™). The parties are advised to familiarize
themselves with the applicable statute(s) and the Rules ol Practice. An nformal Practice
Manua!, a recently updated Citizen's Guide to proceedmupy before the EPA Office of
Administrative Law Judges, and significant decisions issued by the Of¥ice are accessible on the
world wide web at: hup://www.epa.gov/oalj.

Agency policy strongly supports scttlement. and the procedures regarding documenting
settlements are set forth in Scction 22.18 of the Rules of Practice, 40 C.F.R. § 22.18. The rccord
shows that the parties participated in the Allernative Dispute Resolution process offered by this
office for approximately four months, but were unabic 10 rcach a setilement. The parties are
commended tor taking the iniliative to resolve this matier informally and expeditiously. Fach
parly is reminded Lhat pursuing this matter through a hearinp and possible appeals will require
the expenditure of significant amounts of tinze and financial resources. U'he parties should
realisticalty consider the risk ol not prevailing in the proceeding despite such expenditures. A
settlemen allows the parties to control the outcome of the case, whereas a judicial decision takes
such control away. With such thoughts in mind the parties are directed to cngage in a settlement
contference on or before June 24, 201 1. and attempr (o reach an amicable resolution of this
matter, Complainant shall tile a status report regarding settlement on or before July 1, 2011, If
the casc 1¢ setiled. the Tully-executed Consent Apreement and Final Order should be filed no later
than July 22, 2011, with a copy sent to the undersigned,

Should a Consent Agreement not be finalized on or before the latier date, the parlies must
prepare for hearing and shall strictly comply with the prehearing requirements of this Order.
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Prehearing Exchange. This Oeder is issued pursuant to Section 22.19(a) ot the Rutes of

Practice. Accordingly, it 1s dirceted that the following prehearing exchange take place between
the parties:

[

scrve on the Presiding Judge:

{A)a iist of namces of the expert and other witnesses intended o be called at hearing,
identifying each as a fact wilness or an expert witness, a bricl narrative summary of their
expected testimony, and a curriculiun vitae or resume for each identitied expert witness.
or a stalement that no witnesses will be called:

(13) copies of all documents and cxhibits intended o be introduced into evidence,
identified as “Complainant’s™ or “Respondents™™ exhibit, as appropriate, and numbered
with Arabic numerals (¢.g.. CX 1 or RX }); and

{C) a statement explaining its vicws as to the appropnate place {or the hearing and an
estimate of the hime needed 1o present its divect casce, S¢e Scetions 22.21(d) and 22.19(d)
of the Rules of Practice. Also, state whether translation services are necessary in regard
to the testimony of any witness(es), and. if so, state the language 10 be translated.

[n addition. Complanant shall submit the [ollowing as part of its Initial Prchearing
Lxchange:

{A) a copy of any documents in support of cach of the factual allegations in the
Complaint, particularly those in Paragraphs 8-19, that Respondents have denied or
otherwise not admitted in their Answer:

(B) a detailed narrative explanation of the proposed penalty and any other relicf sought,
addressing. in particular. the relevant penalty factors; and

(Cya copy. or the internet address (URI), of any policies, worksheets or guidance
documents relicd on or intended (o be relied on by Complainant in calculating the
proposed penaity and any other reltef sought.

In addition, Respondents shall submit the tollawing ag part of their Prebearing Exchange,
except for the motion referenced in (D) below, which, if made, sttall be separately filed
and served in accardance with the motion requirements of 40 C.F.R. §§ 22.5 and
22.16:

(A) a clear admission, denial ot explanation for each of the factual allegations in
Paragraplis 8-19 of the Complaint 1o which Respondents have any knowledge, pursuant o
40 C.F.R. § 22.15(b) (Tailurc to admit, deny, or explain any material factual allegation

o



contained in the Complaint constitutes an admission of the allegation under 40 C.F.R. §
i) 1q<d)),
LA .

(B) a narrative statement and a copy of any and all documents 1 support of the
Affirmative Delenzes in Paragraphs 3 through 7 ol the Answer:

() 11 Respondents take the position thal the proposed penally should be reduced or
eliminated on any grounds, such as an inability to pay, a detailed narrarive statement
cxplaining the precise faciual and legal basis for their position and a copy of any and all
docurments upon which they intend to rely in support of such position; and

(Dy1f Respondenits intend to pursue dismissa] of the action. an appropriate motion, sach
ns 2 motion 1o dismiss or motion for accelerated deeision, which includes detatled legal
arguments and any supporting documents.

4. Tinally, Complainant shall submil as part of its Rebutial Prehearing Exchange:

(A) a statcient and/or any documents in response 1o Respondents’ Prehearing Exchange
4s 10 provisions 3(A) (brough 3{C) above,

following schedule:

July 22,2011 Complainart’s Initial Prehearing Lxchange
Angust 12,2011 Respondents™ Prehearing Exchange
August 26, 2011 Complainant’s Rebuwtal Prehicaring Exchange

Section 22.19(a) of the Rules of Practice provides that, except in accordance with Scetion
22.22(a). any document not included in the prehearing exchange shall not be admitted into
evidence, and any witness whose name and testimony summary are not included in the
prehearing exchange shall not be allowed to testify. Thercfore. cach party should thoughtfully
prepare its prebearing exchange.

Supplement to Prehearing Exchange. Any addition of a proposed witness or exhibit {6 the
prehearing exchange shall be filed with an accompanying motion to supplement the prehearing
exchange.

Default and Opportunity for a Hearing. The Complaint in this matter gave Respondents
notice and opportunity for a hearing. tn accordance with Sectinn 554 of the Administrative
Procedure Act. 5 U1.S.C §§ 354 et seq ("APA™). Respondents® Answer to the Complaint
contained a request for a hearing. [n this regard. Section 554(c)(2) of the APA s¢ts out that a




hearing be cenducted under Section 556 of the APA. Section 5356(d) provides that a party 18
entitled o present ils case or defense by oral or documnentary evidence, to submit rebutial
evidence, and 1o conduet such cross-examination as may be required for a full and true disclosure
of the facts. Thus. Respondents have the right o defend against Complainant’s charges by way
of direct evidence, rebuttal evidence or through cross-examination of Complainant’s witniess,
Respondents are enfitled (o elect any or all three means o pursue their defenses  If Respondents
intend to clect only lo conduet cross-examination of Complainant’s witnesses and to forgo the
presentation of dircet and/or rebultal evidence, Respondents shall serve a statement to that effect
on ¢r before the date [or filing their prebearing exchange. Respondents are hereby notified
that their failure to either comply with the prchearing exchange reguirements set forth
herein or to statc thaf they are clecting only to conduct eross-examination of Complainant’s
witnesses, ean result in the entry of a default judgment against them. Complainant is
notificd that its failure to file its prehearing exchange in a timely manner can result in a
dismissal of the case with prejudice.

The mere pendency of settlement negotiations or even the existence of g
settlement in principle does not constitute a basis for failing to strictly
comply with the prehearing exchange requirements. Only the filing with the
Hearing Clerk of a fully-executed Consent Agrecnient and Final Order. or an
order of the judge, excuses noncompliance with filing deadlines,

Filing and Scrvice. A document is “filed”™ when the Regional 1learing Clerk receives it. A
document is “served” upon mailing or when placed in the custody of a rcliable commercial
delivery service. However, the partics are encouraged to send a courtesy copy fo the Otfice of
Administrative Law Judges by facsimile or email, in addition to the mailed hard copy, as physical
mat] delivery is ofien subjeet to signilicant delay. The facsimile number for the Office of
Administrative Law Judges s (202) 565-0044, and the emait address is oaljfiling@epa.gov. A
signed certificale of service must be attached 1 all filed documents.

All documents served by regular marl may be maiked to:

The Hoasarable Susan L. Biro, Chiel’ Administeative Law Judge
Office of Admmistrative Law Judges

LS. Environmental Protection Agency

Mail Code 19001,

1200 Pennsylvama Avenue, N.W,

Washington, 1.C. 20460

Hand-delivered packages transported by Federal Express or any delivery service that X-rays its
packages as part of 18 routing sceurity prrocedures mav bie served ai the {following address:

The Honorable Susan .. Biro. Chicl Adnunistrative Law Jodge
Office of Administrative Law Judges
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LS. Environmental Protection Agency
1099 t4th Street, N W, Suite 550
Washington, D.C. 20005

‘Lhe parties are advised NOT to include, attach, or refer to any terms of
settlement offers or agreements in any document submiftfed to the Presiding
Judge, and no copics of Conzent Agrcements and Final Orders shall be
submitted. or attached to anv document submitied, to the Presiding Judge
cxeent those that are Tully cxecuted and filed with the Regional Hearing
Clerk.

Contact Information. Telephone contact may be made with my legal assistant, Maria Whiting-
Beale, at (202) 564-6259 or whiting-beale mariaimepa.gov, 10 ask whether a dogument bas heen
received or issucd. Contact may be made with my siaff attorney. Adricnne Fortin, Esq., al (202)
564-7862. or [ortin.adricanciglepa.gov. tor other procedural guestions.

Courtesy Copies. 1 any party wishes to receive, by e-mail or facsimile. an expedited courlesy
copy of decisions and substantive orders 1ssued in this proceeding, the party shall submit a
request lor such copics by letter addressed to Mana Whitug-Beale at one of the addresses above.
The letter shall include the case docket number, the party’s e-mail address or facsimile number,
and a statement as o whether the party requests expediled courtesy copies of {a) the initial
decision and/or anv orders on metion for accelerated decision or dismissal, or (b) all decisions
and substantive orders. The undersigned’s oftice will endcavor to comply with such requests,
but does not guarantee the party s receipt of expedited courtesy copics.

Motions. Prior to filing any molien, the nioving party must contact the other party or partics to
determine whether the other party has any objection to the granting of the relict sought in the
motion, and the motion shall state the position of the ather party or parties. The mere consent of
the other partics 10 the relief soupht does not assure that the motion will be granted.
Turthermore, all metions must be submiticd in sullicient time to permit the filing of a responsc
by the other party and/or the issuance of a ruling on the motion before any relevant deadline set
oy this or any subsequent order. Sections 22.16(b) and 22.7(¢) of the Rules of Practice allow a
15-day response period for motions, with an additional S days added theretfo if the pleading is
served by mail. Molions not filed in a timely manner imay not be considered. If either party
int¢nds to file any dispositive motion regarding liability, such as 1 motion for aceclerated
decision or motion to dismiss under 40 C.F.R. § 22.20(a), it shall be filed withino thirty days
after the due dafe for Complainant’s Rebuttal Prehearing Exchange.

Pursuant 1o 40 C.F.R. § 22.16(d). o party niay submit a writlen request for oral argument upon
filing & motion, a response 10 a motion, or a reply. The requesting party shall propose an
appropriaie location for the argumcent. The Office of Adnunisteative Law Judges has aceess to
videocontlerencing technology, and strongly encourages the parties to consider ulilizing such
technology tor oral arguments on motions so as o mimimizc the expenditure of tinic and

(o)
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rnonetary resources in connection with such arguments. A request for oral argument may be
granted, in the undersigned’s discretion, where (urther clarification and claboration of arguments
would be of assistanee in ruling on the motion.

SusaT,
Chiel Administrative Law Judge

Dated: June 14, 201}
Washington, D.C.



In the Matter of Jose P. Jazmin and Betty Jazman Trysiees of the Jazmin Family Trust, Respondents
Docket No. UIC-09-2010-0006

CERTIFICATE OF SERVICE

I certify that the foregoing Prehearing Order, dated June 14, 2011, was sent this day in the
following manner to the addressees listed below.

W Ty
Maria Whitidg-Beale
Staff Assistant

Dated: June 14, 2011
Original And One Copy By Pouch Mail To:

Bryan Goodwin
Regional Hearing Clerk
US. EPA

Mail Code WST-I

75 Hawthorne Street

San Francisco, CA 94105

Copy By Pouch Mail And Facsimile To:

Brett Moftatt, Esquire
Asgistant Regional Counsel
US. EPA

75 Hawthorne Street, ORC-2
San Francisco, CA 94105

Copy By Regular Mail And Facsimile To:

Jeffrey W. Allen, Esquire

VAN DE PPE;. LEVY & ALLEN, LLP
1600 South Main Plaza, Suite 325
Walnut Creek, CA 94596



