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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 2
290 Broadway
New York, NY 10007

IN THE MATTER OF:
Docket No. FIFRA-02-2016-5306
Tower Exterminating, Corp. aka Tower &
Son Exterminating Corp. and Wilson J.

Torres Rivera Proceeding under 7 U.S.C. § 136/(a), Section
14(a) of the Federal Insecticide, Fungicide and
P.O. Box 1045 Rodenticide Act and 42 U.S.C. § 7413 (d),
Bayamon, Puerto Rico 00960 Section 113 (d) of the Clean Air Act
‘Respondents.

INITIAL DECISION AND DEFAULT ORDER

Ey Motion for Order of Default on Penalties (“Penalty Motion”), the Complainant, the
Director, Division of Enforcement and Compliance Assistance (“DECA”), Region 2 (“Region”)
now known as the Enforcement and Compliance Assurance Division (“ECAD”), of the United
States Environmental Protection Agency (“EPA” or “Complainant™), has moved for the
assessment of civil penalties against Tower Exterminating Corp., also known as Tower & Son
Exterminating Corp. (“Respondent Tower”) and Wilson J. Torres Rivera (“Respondent Torres™)
(together, “Respondents™) for violations of Section 12(a)(2)(G) of the Federal Insecticide,
Fungicide and Rodenticide Act (“FIFRA™), 7 U.S.C § 136j(a)(2)(G) and of the Clean Air Act
(“CAA”) requirements set forth at 40 C.F.R. §§ 82.13(z)(1) and (z)(2). Specifically, the

Complainant requested assessment of civil penalties in the total amount of Two Hundred Thirty-

1



Eight Thousand and Six Hundred Twenty;Two Dollars ($238,622.00) broken down as follows:
One Hundred Seventy Nine Thousand and One Hundred Twenty-Two Dollars($179,122.00)
against Respondent Towers, comprised of One Hundred Nineteen Thousand Six Hundred
Twenty-Two Dollars ($119,622.00) for CAA violations and Fifty-Nine Thousand Five Hundred
Dollars ($59,500.00) for FIFRA violations, and Fifty-Nine Thousand Five Hundred Dollars
(859,500.00) against Respondent Torres for FIFRA violations.

Pursuant to the Consolidated Rules of Practice Governing the Administrative
Assessment of Civil Penalties, 40 C.F R. Part 22 (“Consolidated Rules™), and based upon the
record in this matter, the Order of Default on Liability (“Default Order”) and the following
Findings of Fact, Conclusions of Law and Determination of Penalty, civil penalties are hereby
assessed as follows: $179,122.00 against Respondent Towers ($119,622.00 for CAA violations
and $59,500.00 for FIFRA violations), and $59,500.00 against Respondent Torres for FIFRA
violations.

BACKGROUND

This is a proceeding under Section 14(a) of the FIFRA, 7 U.S.C. § 136/(a) and Section
113(d) of the CAA, 42 U.S.C. § 7413(d) and governed by the Consolidated Rules.

The Region initiat.ed this proceeding by issuing an Administrative Coﬁzp]aint
(“Complaint”) on March 1, 2016, against Respondents Tower and Torres. In its Complaint, the
Region alleged that Respondents had committed ninety (90) separate violations of FIFRA
Section 12 (a)(2)(G) as follows: forty-one (41) applications of a restricted use pesticide
containing methyl bromide, Meth-O-Gas Q, EPA Reg. No. 5785-41 (“MethQ™) to a site not

specified in the MethQ labeling, forty-one (41) applications of MethQ that were not supervised



by a regulatory agent as required by the MethQ labeling. and eight violations for the improper
storage of eight cylinders of MethQ in contravention of the storage requirements on the MethQ
label.

Additionally, Complainant cited the following CAA requirements which only
Respondent Tower violated: 40 C.F.R. § 82.13(z)(1), by failing to maintain documents from the
MethQ commodity owner, shipper, or agent, requesting the use of MethQ for quarantine and/or
preshipment (“QPS™) .applications; and, 40 C.F.R. § 82.13(2)(2), by purchasing MethQ from a
distributor without providing, prior to shipment, a certification that the MethQ purchased would
be used only for QPS purposes.

The Complaint stated on Page 21 as follows:

If Respondent(s) fail in their Answer(s) to admit, deny, or explain
any material factual allegation contained in the Complaint, such
failure constitutes an admission of the allegation. 40 C.F.R. §
22.15 (d). If Respondent(s) fail to file a timely [i.e. in accordance
with the 30-day period set forth in 40 C.F.R. § 22.15(a)] Answer to
the Complaint, Respondents may be found in default upon motion.
40 C.F.R. § 22.17(a). Default by Respondent(s) constitutes, for
purposes of the pending proceeding only, an admission of all the
facts alleged in the Complaint and a waiver of the Respondent(s)’
right to contest such factual allegations. 40 C.F.R. § 22.17 (a).
Following a default by Respondent(s) for a failure to timely file an
Answer to the Complaint, any order issued therefore shall be
issued pursuant to 40 C.F.R. § 22.17(c).

Any penalty assessed in the default order shall become due and
payable by Respondent(s) without further proceedings 30 days
after the default order becomes final pursuant to 40 C.F.R. §
22.27(c). 40 C.F.R. § 22.17(d). If necessary, EPA may then seek to
enforce such final order of default against Respondent(s), and to
collect the assessed penalty amount, in federal court or through
other appropriate means. Any default order requiring compliance
action shall be effective and enforceable against Respondent(s)
without further proceedings on the date the default order becomes
final under 40 C.F.R. § 22.17(c). 40 C.F.R. § 22.17(d).



Neither Respondent filed an Answer to the Complaint.

On December 15-, 2016, the Complainant filed a Motion for Default Judgement for
Liability (“Default Motion™), seeking a determination that Respondents were liable for the
alleged violations, to which the Respondents again did not respond. On August 10, 2017, the
Undersigned issued a Default Order, granting the Complainant’s Default Motion by finding that
Respondents were liable for the violations alleged in the Complaint and Default Motion.

The Region filed the Penalty Motion, together with a Memorandum in Support of
Complainant’s Motion for Order of Default on Penalties and attachmgnts thereto (“Penalty
Memorandum™) on October 18, 2018. To date, the Respondents have not filed an Answer to the
Complaint or otherwise responded to the Default Motion, the Penalty Motion, or any of the other
motions or orders discussed in the Default Order and herein.

FINDINGS OF FACT

The Statutory and Regularory Background, together with the Findings of Fact on which
the Default Order was based, were set forth on Pages 2 through 18 of the Default Order, a copy
of which is attached and incorporated herein. Pursuant to 40 C.F.R. § 22.17(c) and based upon
the entire record, I make the following findings of fact, some of which are reiterated from the
Default Order:

FIFRA Liability Against Respondents Tower and Torres

Use of a Registered Pesticide in a Manner Inconsistent with its Label (Application)
(Counts 1 through 82)

1. FIFRA Section 12(a)(2)(G), 7 U.S.C. § 136j(a)(2)(G) requires that restricted use

pesticides such as methyl bromide be used in accordance with the labeling.



2. Respondents conducted applications of MethQ at 41 application sites, set out in
the table in Paragraph 33 beginning on page 11 of the Default Order, which were not specified in
the MethQ labeling.

3. None of the 41 MethQ applications referred to in the Paragraph 1, above, were
supervised by a re.gulatory agent, as required by the MethQ labeling.

Use of @ Registered Pesticide in a Manner Inconsistent with its Label (Storage)
(Counts 83 through 90)

4. ReSpondent Tower purchased eight containers from M & P Pest Control ("M &
P”), a distributor of methyl bromide as defined in 40 C.F.R. § 82.3, in the quantities and on the
dates set forth in the table in Paragraph 38 on page 14 of the Default Order.

5. As set forth in more detail in Paragraphs 38 through 43 of the Default Order,
Respondents stored each container of MethQ in the pesticide storage area at the Tower Facility
that was not outdoors and well ventilated as required by the Meth Q labeling.

6. In addition, Respondents failed to store at least one container of MethQ in a
secured manner, as required by the MethQ labeling.

CAA Liability Against Respondent Tower Only

Failure to Comply with CAA Recordkeeping Requirements
(Count 91)

7. Pursuant to 40 C.F.R. § 82.13(z)(1), every applicator of methyl bromide produced
or imported solely for QPS applications must maintain, for three years, for every application, a
document from the commodity owner, shipper or their agent, requesting the use of methyl
~ bromide for QPS applications and citing the regulatory requirement that justifies its use.
8. As set forth in more detail in Paragraphs 44 through 49 of the Default Order,

Respondent Tower failed to collect and maintain the document described in the previous
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paragraph for any of the 41 applications detailed in the table in Paragraph 48 on page 15 of the

Default Order.

Failure to Comply with CAA Reporting Requirements
(Count 92)

9. Pursuant to 40 C.F.R. § 82.13(z)(2), every applicator that purchases methyl
bromide that was produced or imported solely for QPS applications shall provide to the
distributors from whom they purchase, prior to shipment, a certification that the methyl bromide
will be used only for QPS applications.

10.  As set forth in more detail in Paragraphs 50 through 57 of the Default Order,
Respondent Tower purchased containers of MethQ from M&P from February 4, 2013 to
December 24, 2014, in the quantities and on the dates set forth in the table in Paragraph 51 on
page 18 of the Default Order without providing, prior to shipment, a certification that the MethQ
purchased would be used only for QPS applications.

Service of Process and Failure to Answer Complaint

A detailed discussion of the service of the Complaint and the Default Motion on both
Respondents together with additional attempts to communicate with Respondents and their
Counsel at that time, and Respondents’ failure to answer the Complaint or respond to any
additional communications, including the Default Motion, is set forth on Pages 18 through 22 of
the Default Order, and further discussed on Pages 22 through 29 of the Default Order. The
Default Order established proper service of the Complaint and the Default Motion on
Respondents. The following summarizes the most important findings and supplements the
Default Order with more recent information.

11. On March 1, 2016, EPA issued a Complaint against both Respondents pursuant



to Section 14(a) of the FIFRA, 7 U.S.C. § 136/(a) and Section 113(d) of the CAA, 42 U.S.C. §
7413(d). See Penalty Memorandum, Exhibit 1.

12. Pursuant to 40 C.F.R. § 22.5(b)(1), a true and correct copy of the Complaint,
including Certificate of Service, along with the Consolidated Rules, was sent by certified
mail with return receipt requested (“green card™) to the Respondents at the address set forth
in the Certificate of Service. (Penalty Memorandum, Exhibit 1 at page 25).

13.  Asdiscussed in the attached Default Order, proper service of the Complaint

upon both Respondents was established.

14. To date, neither Respondent has filed an Aﬁswer to the Complaint in this matter
or submitted payment of the civil penalty proposed in the Complaint.

15.  On December 16, 2016, Complainant filed a Default Motion. The company
officer who signed for the Complaint, Daisy Nieves, signed the green cards accompanying
the Default Motion and they were returned to EPA.

16.  The Respondents did not file a response to the Default Motion or other attempts
at communication by the Complainant.

17.  On August 10, 2017, the Undersigned issued a Default Order, granting
Complainant’s motion that the Respondents b§: tound liable for the violations alleged in the
Complaint and reiterated in the Default Motion. While the Default Order stated that, pursuant
to 40 C.F.R. § 22.17(a), the Respondents’ failure to file a timely answer or otherwise respond
to the Complaint was grounds for the entry of a default order against the Respondents, it was
noted that a “Default Order that does not determine remedy along with liability is not an
initial decision unless it resolves all issues and claims in the proceeding.” Hence, the Default

Order issued in this matter did not constitute an initial decision in accordance with 40 C.F.R.



§ 22.17(c), and there was an expectation that the Default Order would be followed by a
penalty motion, including a penalty calculation. Therefore, the Complainant was ordered to
file and serve a motion for penalty no later than October 11, 2017.

18.  On September 28, 2017, Complainant filed a motion for extension of time
through April 11, 2018 to serve a penalty motion due to extensive hurricane damage which
impacted telecommunications and business operations throughout the Commonwealth of
Puerto Rico.

19.  Complainant’s motion was granted by order dated October 15, 2017.

20. On April 4, 2018, the Complainant filed another motion for extension of time
through October 11, 2018, again based on uﬁprecedemed island wide hurricane damage to
Puerto Rico.

21.  On April 11, 2018, Complainant’s motion was granted.

22, On October 9, 2018, Complainant filed, for good cause shown, another motion
for extension of time through October 18, 2018.

23, On October 9, 2018, the Undersigned granted the requested extension of time.

24, On October 18, 2018, Complainant filed a Penalty Motion, together with a
Penalty Memorandum.

25.  To date, neither Respondent has responded to the Penalty Motion.

CONCLUSIONS OF LAW

The legal basis for concluding that each Respondent is liable for the violations alleged in
the Complaint and Default Motion are set forth in the Conclusions of Law of the Default Order,
Pages 29 through 32, and reiterated in part herein. The determination of violations and penalty is

further based upon the following:



1. Jurisdiction is conferred by Section 14(a) of the FIFRA, 7 U.S.C. § 136/(a), and
Section 113(d) of the CAA, as amended, 42 U.S.C. § 7413(d).

2. FIFRA Section 12(2)(2)(G), 7 U.S.C. § 136j(a)(2)(G) requires that restricted use
pesticides such as methyl bromide be used in accordance with the labeling. |

3. Based on the Findings of Fact set forth in the Default Order and herein,

Respondent Torres and Respondent Tower completed 41 MethQ applications as follows:

a. = 41 applications to a site not specified in the MethQ labeling;
b. 41 applications not supervised by a regulatory agent as required by the
MethQ labeling;

4. Eagh of the Respondents' eighty-two (82) failures to comply with a specific
requirement of the MethQ label, as described above, constitutes a separate use of a registered
pesticide in a manner inconsistent with its labeling in violation of FIFRA Section 12(a)(2)(G), 7
U.S.C. § 136j(a)(2)(G), for which a penalty may be assessed against each of the Respondents
pursuant to the FIFRA.

i Basgd on the Findings of Fact set forth in the Default Order and herein,
Respondents stored eight containers of MethQ in the pesticide storage area at the Tower Facility
that was not outdoors or well ventilated as required by the MethQ labeling.

6.  The failure of each Respondent to store each of the eight containers of MethQ in
an outdoor or weli-ventilated pesticide storage area constitutes a separate use of a registered
pesticide in a manner inconsistent with its labeling and is a violation of FIFRA Section
12(@)(2)(G), 7 USC § 136j(a)(2)(G), for which a penalty may be assessed against each of the

Respondents pursuant to the FIFRA.



7. Pursuant to 40 C.F.R. § 82.13(z)(1). every applicator of methyl bromide produced
or imported solely for QPS purposes must collect and maintain, for three years, for every
application, a document from the commodity owner, shipper or their agent, requesting the use of
methyl bromide for QPS applications and citing the regulatory requirement that justifies its use.

8.  Based on the Findings of Fact set forth in the Default Order and above,
Respondent Tower failed to collect and maintain the document described in the previous
paragraph for the 41 applications.

9. Respondent Tower's failure to comply with the recordkeeping requirements of 40
C.F.R. § 82.13(2)(1) for the period February 27, 2013 to March 19, 2015 constitutes a violation
of the CAA, for which a civil penalty may be assessed under Section 113(d)(1)(B), 42 U.S.C. §
7413(d)(1)(B).

10. Pursuant to 40 C.F.R. § 82.13(z)(2), every applicator that purchases methyl
bromide that was produced or imported solely for QPS applications shall provide to the
distributors from whom they purchase, prior to shipment, a certification that the methyl bromide
will be used only for QPS applications.

11. Based on the Findings of Fact set forth in the Default Order and above,
Respondent Tower failed to provide to M&P, the distributor from which Tower purchased the
MethQ, prior to shipping, a certification that the MethQ purchased will be used only for QPS
application.

12.  Respondent Tower's failure to comply with the reporting requirements of 40
C.F.R. § 82.13(2)(2) from February 4, 2013 through December 24, 2014, constitutes a violation
of the CAA, for which a civil penalty maybe assessed under Section 113(d)(1)(B), 42 U.S.C. §

7413(d)(1)(B).
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13 Thé proceeding was commenced in accordance with 40 C.F.R. §§ 22.13 and
22.14.

14. The Complaint in this action was served upon Respondents in accordance with 40
C.F.R. § 22.5(b)(1).

15. Respondents’ failure to file an Answer to the Complaint, or otherwise respond to
the Complaint, constitutes a default by Respondents pursuant to 40 C.F.R. § 22.17(a).

16. Respondents’ default constitutes an admission of the allegations and a waiver of
the Respondents’ right to a hearing on such factual allegations. 40 C.F.R. §§ 22.17(a) and
22.15(d). |

17. Respondents’ failure to file a timely Answer to the Complaint was grounds for the
entry of a Default Order against the Respondents. 40 C.F.R. § 22.17. However, as
aforementioned, that Default Order did not constitute an initial decision in accordance with 40
C.F.R. § 22.17(c). Based upon a reading of the regulation along with pertinent portions of the
preamble, there is: an expectation that a motion for default judgment on liability and an order
granting same contemplates a second motion for penalty.

DETERMINATION OF PENALTY
The EPA’s pfoposed civil penalty is $59,500 against each Respondent for FIFRA
violations and $119,622 against Tower for CAA violations. Based on the record in this matter,
the Undersigned concludes that the penalty, broken down as stated herein, is consistent with the
statutory factors fbr determining a civil penalty under FIFRA Section 14(a)(1), CAA Section

113(d)(1)(B) and the applicable EPA policies on civil penalties.!

140 C.F.R. § 22.27(b) directs that the Presiding Officer consider, in addition to any factors enumerated in the
statute, any civil penalty guidelines issued under the statute.
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The Consolidated Rules, at 40 C.F.R. § 22.17(c), provide that when the presiding officer
finds that default has occurred, the relief proposed in the complaint shall be ordered unless the
penalty requested is "clearly inconsistent”" with the record of the proceeding or the Act. See In
the Matter of Pan American Growers Supply, Inc., 2010 EPA ALJ Lexis 26 (November 30,
2010). In this case, the Complaint stated:

Complainant proposes at this time that both of the Respondents be

assessed the statutory maximum penalties authorized by FIFRA and

that only one Respondent, Towers, also be assessed the statutory

maximum penalties authorized by the CAA. After an exchange of

information has occurred, pursuant 40 C.F.R. § 22.19, Complainant

will file a document with a specific proposed penalty for each

Respondent and an explanation of how the proposed penalty was

calculated in accordance with the criteria in FIFRA and the CAA.

(Complaint, Page 15).
As a result of Respondents’ default, there was never the exchange of information that the
Complainant had anticipated. However, based on the record, the Penalty Motion proposes
specific penalties and provides a detailed explanation of the calculation of these penalties. In its
Penalty Motion, Complainant proposed less than a statutory maximum for the violations herein,
based on the reasoning set forth below.

Since Respondents Tower and Torres are both commercial applicators, proposed FIFRA
civil penalties were determined in accordance with Sections 14(a)(1) and (4) of the FIFRA, 7
U.S.C. §§ 136/(a)(1) and (4) and EPA’s FIFRA Enforcement Response Policy (“FIFRA ERP”),
dated December 2009, and adjusted for inflation. Section 14(a)(1) of the FIFRA, 7 U.S.C. §
136I(a)(1), states that “[a]ny commercial applicator who violates any provision of this subchapter
may be assessed a civil penalty by the Administrator of not more than $5,000 for each offense.”

Pursuant to the Debt Collection Improvement Act of 1996 (“DCIA”), and regulations

promulgated under the Civil Monetary Penalty Inflation Adjustment Rule, codified at 40 C.F.R.
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Part 19 (See Table 1, Section 19.4) for violations occurring between January 13, 2009 and
November 2, 2013, the revised statutory maximum of $7.500 may be assessed for each offense.
This revised statutory maximum remained the same throughout the time period of violations as
cited in the Complaint.

Section 113(d)(1) of the CAA, 42 U.S.C. § 7413(d)(1), states that “the Administrator
[EPA] may issue an administrative order against any person assessing a civil administrative
penalty up to $25,000, per day of violation.” Pursuant to the DCIA, and regulations promulgated
under the Civil Monetary Penalty Inflation Adjustment Rule for violations occurring between
January 13, 2009 and November 2, 2015, the statutory maximum of $37,500 may be assessed per
day of violation. This revised statutory maximum remained the same throughout the time period
of violations cited in the Complaint.

Complainant set forth the proposed penalty calculations in the Penalty Calculation
Worksheets, attached to the Penalty Memorandum as follows: Exhibits 4 and 6 for Counts 1
through 90 and Exhibit 5 for Counts 91 and 92 of the Complaint. The methodology for EPA’s
calculation of the penalty under both the FIFRA and CAA in this proceeding was thoroughly
reviewed and is summarized herein. In support of its proposed penalty, Complainant included the
declarations of EPA personnel with first-hand knowledge of the calculation of the proposed
penalties. See Penalty Memorandum, Exhibit 9 (Declaration of Audrey Moore) and Exhibit 10

(Declaration of Natalie Topinka).

Calculation of the FIFRA Penalty

EPA determined the proposed FIFRA penalty in this case in light of the statutory factors

set forth in Section 14(a)(4) of the FIFRA, including the gravity of the violation, the
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appropriateness of the penalty to the size of the Respondents’ business, and the effect of the
penalty on the Respondents’ ability to continue in business, as well as the FIFRA ERP. The
FIFRA ERP (Penalty Memorandum, Exhibit 7) sets forth EPA’s policy and procedures for
considering these statutory factors and for calculating civil penalties to be assessed against
persons who violate the FIFRA. The FIFRA ERP is designed to provide fair and equitable
treatment of the regulated community by ensuring that similar enforcement responses and
comparable penalty assessments will be made for comparable violations in a manner consistent
with the statutory factors.

a) Gravity of the Violation

A statutory factor in determining a penalty under Section 14(a)(4) of the FIFRA is the
“gravity of the violation.” Appendix A of the FIFRA ERP sets forth gravity levels for each type
of violation of the FIFRA. The levels represent an assessment of the relative gravity or
seriousness of each violation, taking into consideration the actual or potential harm to human
health and/or the environment which could result from the violation and the importance of the
requirement to achieving the goals of the statute.

In this case, the Respondents’ violations involved the use (specifically, the application
and storage) of a registered use pesticide in a manner inconsistent with its labeling, an unlawful
act pursuant to Section 12(a)(2)(G) of the FIFRA. Under the FIFRA ERP, the gravity level for
pesticide misuse is Level 2 (code 2AA). The FIFRA ERP further correlates the initial gravity
assessment by the size of the violator’s business. In the instant matter, EPA determined that,
pursuant to the FIFRA ERP, each Respondent was a Category III Business Size (lowest category,
gross revenues under One Million Dollars ($1,000,000) per year; see further discussion under

Size of Business below for details on how this factor was calculated). Accordingly, each Gravity
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Level 2 violation committed by a Category 111 size business warrants a base penalty of $4,250
per violation under the civil penalty matrix for FIFRA Section 14(a)(1) violators in the FIFRA
ERP. (FIFRA ERP, Table 2, Civil Penalty Mairix for FIFRA Section 14(a)(1), Page 19).

After determining this base matrix value, the FIFRA ERP requires consideration of five
gravity adjustment criteria: (1) pesticide toxicity; (2) harm to human health; (3) harm to the
environment; (4) the compliance history of the violator; and (5) the culpability of the violator.
The values assigned to these gravity adjustment criteria are set out in Table 3, Page 29 and
Appendix B, Page 34, of the FIFRA ERP, and they were applied to the facts of this case. EPA
then added up the gravity criteria for a total gravity value, which value may result in no
adjustment to the assessed base matrix value, of in the upward or downward adjustment of fhe
base matrix value. Total gravity adjustment criteria with values falling between 9 and 11 result in
no adjustments to the base matrix value in Appendix B of the FIFRA ERP, while values below
that range result in a downward adjustment and values above that range result in an upward
adjustment.

In this case, as demonstrated below, EPA’s calculation of gravity adjustment factors
(pesticide toxici‘[y.a harm to human health and the environment, prior history of non-compliance
and culpability) tqtaled a value of 15, which calls for a 40% increase to the matrix value. See
FIFRA ERP, Table 3, Page 20. Therefore, the proposed base penalty of $4,250 for each of the 90
pesticide use violations alleged in the Complaint was adjusted upwards by 40%, to $5,950.

For the first gravity adjustment criterion, pesticide toxicity, there are three values that
can be assigned, depending on the severity of the toxicity of the chemical. EPA assigned the
maximum value of three to this criterion, because MethQ, the pesticide that Respondents

misused, has a Category I (highest) toxicity, bears the signal word “Danger” on its label, acts as a
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neurotoxin, and is a restricted use pesticide associated with severe chronic health effects.
For the second and third gravity adjustment criteria, harm to human health and the
environment, EPA assigned the highest possible values, five, to each, because the potential harm

to human health and the environment from MethQ misuse is serious and widespread.”? With

regard to harm to human health, exposure to MethQ, which is 100% methyl bromide, can cause
damage to the central nervous system and respiratory system, including seizures, kidney damage,
nerve damage and death.? In addition to the potentially serious adverse human health effects it
poses, methyl bromide causes serious and widespread environmental harm because it vaporizes
and depletes the ozone layer. Consequently, methyl bromide production and use, except in very
limited circumstances, had been banned internationally in 1987 pursuant to the Montreal
Protocol (Treaty) on Substances that Deplete the Ozone Layer.

EPA assigned a value of zero to the fourth gravity adjustment criterion, compliance
history, since the Respondents had no prior FIFRA violations within the past five years. As EPA
correctly states in its Penalty Memorandum, pursuant to Appendix B of the ERP, the prior
violation must have occurred within five years of the present violation to impact the compliance
history criterion.

Finally, for the fifth factor, culpability, EPA assigned a value of two, based on the
tollowing considerations. First, the Respondents’ business involves the application of fumigants
in homes and businesses and, in Puerto Rico, requires licensure of the individual applicator and

of the business. As licensed members of the regulated community, Respondents knew or should

2 Under the FIFRA ERP, serious or widespread harm refers to actual or potential harm which does not meet the
parameters of minor harm or negligible harm. See FIFRA ERP, Appendix B, footnote 1.

? In its Penalty Memorandum, EPA noted that, in March 2015, a family of four vacationing in St. John, U.S. Virgin
Islands, became gravely ill and suffered severe and permanent neurological damage as the result of direct exposure
to methyl bromide which was applied in contravention of the label requirements.
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have known of théir obligations to comply with the labeling requirements for pesticides under
the FIFRA. Further, Respondents knew or should have known of the requirements explicitly
articulated on the MethQ label, which states, “Commodity Fumigant,” for
“Quarantine/Regulatory Use Only,” “Supervision by a Regulatory Agent Required,” and lists the
allowable application sites and the commodities to which MethQ may be applied. Respondents
knew or should have known that the MethQ was not allowed to be used in dwellings (residences)
or structures not used for the commercial storage or handling of commodities as application sites.
Moreover, Respondents knew or should havé known of the MethQ storage requirements. Lack of
actual knowledge by Respondent should not reduce culpability; doing so would be tantamount t0
eﬁcouraging ignorance of the FIFRA and its requirements.

Based on the information summarized above, EPA calculated a total value for the five
gravity adjustment criteria of 15 [ 3 (toxicity) + S(harm to human health) + 5 (harm to
environment) +0 (compliance history) + 2 (culpability)] resulting in an adjusted base penalty of
$5,950 per violation for each Respondent.

For pesticide commercial’appiicators, the ERP for FIFRA allows independently
assessable charges for misuse to include each aspect of an application performed contrary to the
label’s requirements. See FIFRA ERP, Page 16. Accordingly, EPA staff determined that there
were 90 independent violative acts in this case (41 applications to a site not specified in the
MethQ labeling, 41 applications that were not supervised by a regulatory agent as required by the
MethQ labeling and eight violations for the improper storage of eight cylinders of MethQ). EPA
could also have sought additional penalties for application and storage violations as set forth in
on Page 19 of'its Penalty Memorandum but declined to do so.

EPA staff also considered the economic benefit of non-compliance, which measures the
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