P UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
§ % REGION 4
A Mg SAM NUNN

,;,( I ATLANTA FEDERAL CENTER

61 FORSYTH STREET
ATLANTA GHOR{HEA 30303 8960

CERTIFIED MAIL JAN 19 201

RETURN RECEIPT REQUESTED

Me. Bobert C. Clay
Tri-State Oxygen, Inc.
2927 Greenup Avenue
Ashland, Kentucky 411411

SUBJECT:  Tri-State Oxvgen, Ine.
Consent Agreement and Final Order
Docket No. EPCRA-04.201 1-2026(b)

Dear Mr. Clay:

Enclosed please find an excouted copy of the Consent Agreoment and Final Order
{CAFQ) that resolves the Emergency Planning and Commuaity Right<to-Kaow Act of 1886
{EPCRA)Y matter (Docket No, EPCRA-04-201 1-2026(b}) involving Tn-State Oxygen, Inc. The
CALQ was filed with the Regional Hearing Clerk, as required by 40 CF R, Part 22 and became
cffective on the date of the filing,

Alse enclosed, please find a copy of the “Notice of Sccurities and Exchange Comumnission
Regstrants’ Dty {0 Disclose Dnvironmental Legal Proceedings.” This document puts you on
notice of your potential duty to disclose o the Security and Exchange Commission {SEC) any
environmental enforcement actions taken by the BEnvironmental Protection Agency (EPAY Tt
vey have any questions with regards to the SEC’s environmental disclosure requirements, you
may refer to the conlact phone number at the botiom of the SEC Notice.

If you have any questions, please call Mr. Rob Scogin at (404) 562-9279.

. Falvoner, Chief
HCRA Enforcement Section
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 4

IN THE MATTER QF: ] -
) DoooLa

Tri-Siate Oxygen, Ine. } Docket Number: EPCRA-04-2011-2026(b) - =
) Co-

Respondent. } ny

.

€.
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CONSENT AGREEMENT AND FINAL ORDER

[. Nature of the Action

L This is a civil penalty proceeding pursuant to Section 323 of the Emergency
Planning and Community Right-to-Know Act (EPCRA), 42 US.C. § 11045, and pursuant 1o the
Consolidated Rules of Practice Governing the Administrative Assessment of Civil Penaliies and
the Revocation/Termination or Suspension of Pertnits (Consolidated Rules), codified ai 40
C.F.R. Part 22. Complainant is the Dircetor of the Alr, Pesticides and Toxics Management
Division, Region 4, Uniled States Environmental Protection Agency (EPA). Respondent s Tni-
State Oxygen, inc.

2. Complainant and Respondent have conferred for the purpose of sottierment
pursuant o 40 CF.R. § 22,18 and desire o resolve this matter and scllle the allegations
described hercin without a formal heuring. Therefore, without the taking of any evidenge or
testimony, the making of any argument, or the adjudication of any issug In this matter, and in
accordance with 40 C.F.R. § 22.13(h) and 22.18(b), this Consent Apreement and Final Order
{CAFQ) will smultaneously conmence and conclude this matter.

3. The authority to take action under Seetion 325 of EPCRA. 42 US.C. § 11045, is
vested 1 the Administrator of BPA. The Administrator of EPA has defegated this authority
vnder EPCEA to the Regional Administrators by EPA Delegation 22-3-A, dated May 11, 1994,
The Regional Administrator, Region 4, has redelegated this anthority to the Director, Air,
Pesticides and Toxics Management Divisivn, by EPA Region 4 Delegation 22-3-A, dated
November 8, 1994, Pursoant 1o that delegation, the Dircctor of the Alr, Pesticides and Toxies
Management Division has the authonty t commence an enforcemcent action as the Complainant
mn Hus matter.

4, Respondent is Tri-Stare Oxygen, Inc.. u corporation doing business in the
Commonwealth ol Kentucky.

5. Respondent 1s a "person” as defined in Section 329(7) of EPCRA, 42 US.C,
§ 11049(7).



6. Respondert swns and operates a "facility” as that term is defined by Section
329{4y of EPCRA, 42 1L.8.C. § 11045¢4).

7. Respondent’s [acility is located at 2927 Greenap Avenue, Ashland, Kentucky.

HE EPA’s Allcpations of Violations

8. Seotien 312 of FPCRA, 42 U.S.L. § 11022, and the regulations found at
40 CF R, Part 370, provide that the owner or operator of a facility that is reguired fo prepare
or have availabic a Material Safely Data Sheet (MSDS} for hazardous chemicals under the
Occupational Safety and Health Act of 1970 (O8HA) and regulations promulgated under that
Agt, shall subnut to the Tocal Emergency Plannimg Committee {LEPC), the State Emcrgency
Respense Commission (SERC), and the [ire depariment with jurisdiction vver the facility, by
March 1, 1988, and on or before March 1 annually thereafter, a completed emergency and
huzardous chenical inventory form {Tier [ or Tier ) as deacribed in 40 C.F.R, Part 370,
containing the infarmation required by that part for hazasdous chemicals present at the facility at
any ong time in the calendar vear in amounts equal (o or greater than 10,000 pounds and
cowtaining the information required by that part {or extremely hazardous substances (EHS)
present at the facility at any one time in amounts equal o or greater than the threshold planning
quarsity (TP} or 300 pounds, whichever is less.

g At gaine time during the calendar vears of 2009, 2008, und 2007, argon was
present at the facility in g amount equal 1o or geeater than 10,000 pounds.

10, Argon is g “hazardous chemicul” as defingd by Section 32931 o EPCRA,
42 ULS.C, § 11849(5) for which Respondent is required Lo prepare or have available gt MSIIS
under OSHA ar its facility.

11, Responden! failed to submit a completed Emergency and Hazardous Chemical
inventory Form for argen to the SERC, the 1LEPC, and fire department with jurisdiction over the
lailicy for ealendar years 2009, 2008, and 2007, by March I of cach year following the calendar
year for which # report was reguired.

12, Hespondent viclated the reporting requirements of Section 312 of EPCRA,
42 LS .C. § 11022, atits facility for calendar years 2009, 2008, and 2007, and is therefore
subjecl o the assessment of penaltics under Section 325 of EPCRAL 42 US.C. § 11045,

13. Pursuant to Section 323(c) of FPCRA, 42 US.C. § H1045¢0), and 40 C.F.R. Part
19, EPA may assess a penalty of not more than 337,500 for each viclation of Section 312 that
occurred after January 12, 2009, Each day a vielation of Secticm 312 continues constitules a
scparate violation, Civil penalties under Section 3254¢) of EPCRA, 42 U.S.C, § 1104534¢), may
be assessed by Administrative Order.



1V, Consent Agrocoment

14.  For the purposes ol this CAFO, Resporxlent adrmits the jurisdictional allegations
set out above but neither admits nor denies the factual allegations set out above.

15, Respondent waives any right wo contest the allegations and its right to appeal the
proposed final order accompunying the Consent Agreemaent.

16.  Respondent sonscrts to the assessment ol and agrees 1o pay the civil penalty a8
set forth in this CAFO.

17, Respondent certifies that as of the date of ifs execulion of this CAFO, ft{s in
gompliance with all relevant requircments of EPCRA al the facility.

18,  Compliance with this CAFG shall resolve the allegations of violations contained
herein, This CAFO shall not otherwise aifect any liability of Respondent (o the United States
ether than as expressed bergin, Neithor EPA nor Complainant waives any right to brieg an
enforcement action against Respondent for g violation of any federal or state statute, regulation
OF pormit; fo initiate an action for inpninent and substantial endangenment. or to pursue cnninal
enforcement.

19.  Complainant and Respondent agree to scitle this matter by their execuation of this
CAFQ. the parties agree that the seltlemont of this matter is in the public interest and that this
CAFO is consistent with the applicable requirements of EPCRA,

V. Iinal Order
20.  Rospondent shall pay a civil penalty of FIVE THQUSAND NINE HUNDRED
DOLT.ARS (85,9001, {or the viclations alleged in Section 111, Payment shall be paid within
thirty {30) days of the effective date of this CAFO,

21, Respondent shall pay the penalty by forwarding & cashier’s or certilied chock,
payable to: "Treasurer, United Stales of America,” to one of the following addresses:

By Mail: By Overnight:

U.S. Environmental Protection Agency LS. Bank

Fines and Penaldes Attn: Natalie Pearson (3143 4184087
Cincinnan Finance Center 1003 Convention Plaza

PO Box 979077 Mail Station SL-MO-C2GL

St Louwig, Missourt 631979800 St. Louis, Missouri 63101

‘The check shall reference on i1s face the namc and the Docke! Number of the CAFO.

22, Atthe tme of puyment, Respondent shall send a separate copy of the check,
and a written statemient that payment has been madc in accordance with this CAFQ, to the
following persons at the following addresses:



Regional Hearing Clerk
U.S. EPA, Region 4

61 Forsyth Street, S.W.
Atlanta, Georgla 30303

Robert Scogin

U8, EPA, Region 4

Adt, Pesticides & Toxics Management Division
61 Forsyth Street, 8. W,

Atlanta, Georgin 30303

Roberf Scogin

U.S.EPA, Region d

Office of Eavironmental Accountability
61 Forsyth Street, S.W.

Atlanta, Georgia 30303

23, For the purposes of state and federal income taxes, Respondent shall not be
entitled, and agrees not to atternpt, to chatm a deduction for any civil penalty payment made
pursuant fo this CAFO, Any attempt by Respondent to deduct any such payments shall
constitute a violation of this CAFO.

24, Pursuant to 31 ULS,C. § 3717, EPA is entitled to assess intorest and penalties on
debts owed to the Uniiod States and a charge 10 cover the cost of processing and handling &
delinquent clatm. Interest will therelore bepin 1o accrue on ihe ¢ivil penalty from the effective
date of this CAFO if the pesalty s not paid by the date required. Interest will be ausessed at the
rate cstablished by the Secretary of Treasury pursuant to 31 US.C. § 3717, A charge will be
assessed to cover the ¢osts of debt collection, including processing and handling costs and
gitorney fees. In addition, a penalty charge will be assessed on any portion uf the debt that
remains delingquent more than sinety (90} days after payment is duc.

s
Aer

[ 4]

Complainant and Respondent shall besr their own costs and attorney fees in this
malier.

26, Lhis CAFO shall be binding upon the Respondent, its successors and assigns,

27, The following individual is authorized 10 receive service for EPA in this
proceeding:

Caron B. Falconor

t1.S. EPA, Region 4

Adr, Pesticides & T'oxic Management Division
61 Forgyth Strest, W,

Atlanta, Georgia 30303

{404) 362-8451



28, Fach undersigned representative of the parties 1o this CAFO certifies that e or
she is fully authorized by the party represented 1o enter into this CAFO and legally bind that
party 10 i1,

Vi Ellective Date

29, The effective date of this CATO shall be the date npon which the CAFQG is filed
with the Regional Hearing Clerk.

AGREED AND CONSENTED TO:

Date: / "‘-5 -/ f
?same _m&b?w {Typed or Printed)
Title: {Typed or Printed)

US. Envirvnmental Protection Agency

M& W/ﬁ, Datc:ﬁ[w JO

Beverly H. Banister, Director
Adr, Pesticides & Toxics

Management Division
Region 4

ﬁﬁ :
APPROVEDY AND SO ORDERED this__ {4 day of M L2011,
/N

flm/ & Lk
Tusan B. Schub

Reglonal Judicial Olficer

L



CERTIFICATE OF SERVICE

I hereby certify that I have this day served a true and correct copy of the foregoing

EPCRA-04-2011-2026(b), on the parties listed below in the manner indicated:

Caron B. Falconer {Via EPA’s internal mail)
U8 EPA, Region 4

Alr, Pesticides & Toxics Management Division

&1 Forsyth Strest

Atlanta, Georgia 30303

Robert Caplan {¥ia EPA’s infernal mail)
{18 EPA. Region 4

Office of Environmental Accountability

61 Forsyth Street

Atlania, Georglg 30303

Mr. Robert €. Clay (Via Certified Mail - Return Receipt
Tri-8tate Oxygen, Inc. Reguested)

2927 Greenup Ave, A

Ashland, KY 41101

e -1

Lmte(% Stazes Enwronmemai
Protegtion Agency, Region 4
Atlania Tederal Center

61 Forsyth Streer, S.W,
Atlanta, GA 30303

(4043 362-9511
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