
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 4­
SAM NUNN 


An!\NTA FEDERALCEN'!,ER 

61 FORSYTH STREET 

ATLANTA GEORfiiA 30303 8960 

CERTIFIElJ MAIL ;.:JAN 19 2011 
RETURN RECEIPT REQUESTED 

Mr. Robert C. Clay 
Tri·State Oxygen. Inc. 
2927 Greenup Avenue 
Ashland, Kentucky 41101 

SUBJECT: 	 Tn-State Oxygen, Inc. 
Consent Agreement and Final Order 
Docket No. EPCRA-04.2011·2026(b) 

Dear Me. Clay: 

Enclosed please tlnd an executed copy ofth;; Consent Agreement and Final Order 
(CAFO) that resolves the Emergency Planning and Cornmwuty Right-to~Know Act of 1986 
(EPl'RA) matter (Docket No. EPCRA-04·2011-2026(b)) involving Tri·State Qxygen. Inc. The 
CAfO was filed with the Regional Bearing Clerk. as required by 40 C.F,R. Part 22 and became 
effective on the date of the fHing. 

Also enclosed. ple-d5~ nod a copy of the ""Notice of Securities and Exchange Commission 
R~gistrant<;' Duty lo Disclose Environmental Legal Proceedings." This document puts you on 
notice of your potential duty to disclose to the Security and I::..,xchange Commjssion (SEC) any 
environmental enforcement actions taken by the Environmental Protection Agency {EPA). If 
you have any questions with rcgards to the SEC's enviroruncntal disclosure requirements, you 
may refer to the contact phone number at the bouom of the SEC Notice. 

If you have any questions, please call Mr. Rob Scogin at (404-' 562-9279. 

Enclosures 
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UNITED STA'YES ENVIRO:'llMENTAL PROTECTION AGENCY 

REGION 4 


IN THE MATTER OF: ) 
) 

Tri~Sum" Oxygen. Inc. ) Docket Number: EPCRA-04-201l-2026(b) 
) 

Respondent ) 

- ..--..~- _.- ..~~) 

~'ONSENT AGREEMRXT AND FIt'.AL ORnER 
.­" . 
c..:; 

L Nature ufihe As:lion 

1. This is a civil penalty proceeding pursuant to Section 325 of the Emerb'ency 
Planning and Community Right-tn-Know Act (EPCRA). 42U.s.C. ~ 11045. and pur>uant to the 
Con~o1idated Rules ofPractice Governing the Administra1ive Assessment of Civil.Penalties and 
the Rcvocationffermination or Suspension ofPermits (Consolidated Rllles), codified a140 
C.F.R. Part 22. Complainant is the Director of the Air, Pesticides and Toxic;.; Management 
Division, Region 4. Untied States Environmenlal Protection Agent'-j' (EPA). ResJX)ndent is Tri­
State Oxygen, Inc. 

2. Lomplainant and Re::;polldent have conH:rrcd for the purpose tJ[ settlement 
pursuant to 40 C.F.R. § 22,1 & and desire to resolve this matter and settle the aUegations 
described herein without a fannal hearing. Therefme. withoul the 'L:1king of any evidence or 
testim~lUy. the making of any argument. or the adjudication of any i'isue in this matter, and in 
accordance with 40 C.F.R. § 22. 13 (b) and 22.18(h), this Com:ent Agreement and Final Order 
(CMU) will simultaneously c.()mmence and conclude this matter. 

lL J~reliminarv Statemem~ 

3. The authority to take action nnder Section 325 of EPCRA. 42 U .S.C. § i 104:5. is 
vested in Ute Admini"5tratm of EPA. The Administrator ofEPA has delegated this 3uthority 
under EPCRA to the Regional Administrators by EPA Delegation 22~J-A, dated May 11. 1994" 
The Regional Admini:;traror. Region 4, has redelegated thi~ authority to the Din:x:tor, Air. 
Pesticides and Toxic'S Management DiviSIon, by .l::.PA Region 4 Delegation 22-J-A, dated 
NuVt'mbcr 8,1994. Pursuant 10 that delegatlon. the Director of the Air, Pc::;ticidcs and Taxies 
Management Division has the authority 10 commence an enfOrCt'llicnt action (L';; the Complainant 
in this mutter. 

4. Respondent is Tri-State Oxygen, Inc .• a corporation doing business in the 
Commonwealth or Kentucky. 

5. Respondent is a "person" as defined in Section 329(7) of EPCRA, 42 U.S.CO 
§ 11049(7). 

.
-., 
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6. Respondent owns and operates a "facility" as thallcrrn is defineu by Section 
329(4) of EPCRA, 42 U.S.C. § 11049(4). 

7. Rcspondenfs facility is located at 2927 Greenup Avenue, Ashland, Kentucky. 

111. FPA's Allegations ofVioiatit;lFlS 

R. Section 312 ofEPCRA 42 U.S.c. § 11022. and the regulations found at 
40 CFJ{, Pa11370. provide that the ovvner or operator o1'a facility that is required to prepare 
\)r have available a Moterial Safdy Data Sheet (MS!)S) for hazardous chemicals under the 
Occupational Safety and Hcrdth Act of 197U (OSHA) and regulations promulgated under that 
Act, shall submit to the T ,neal Emergency Planning Committee (LEPC). the State Emergency 
Respons0 Commission (SERe), and the lin; department wi;h jurisdicrion Qvcr the facility, by 
March 1. 1988, and on or before Marc.h I annually thereafter. a cumpleted emergency and 
hazardDus chemical inventory toon (Ticr 1 or Tier II) as described in 40 C.F.R, Part 370, 
comaining the infol1llation required by ,hat part lor hazardous cht:micals present at the facility at 
ally one time in the ",'aicndar year in amounts equal to or greater than 1 0,000 pounds and 
containing lhl.' infonnation rC'-luircd by that part lur extremely hazardous substances (EHS) 
present at the facility at anyone time in amounts equal to or greater than the threshold plarming 
quantity (TPQ) or 500 pounds. whie-hever is less. 

9. At some time during the calendar year~ of2009. 2008. and 2007, argon was 
pre;;ent at the facility in an amount equal to or greater than 10,000 pounds. 

10, Argon is a "hazardous ehemkal" rl5 defined by Section 329(5) of EPCRA, 
42 U.S.C, § 11049(5) for which Respondent is required lo prepare or have available rut MSDS 
under OSHA at its faciliLy, 

11. Respondent failc..1 to submit a wmpleted Emergency and Hazarduu!:> Chemical 
llwentoty Form for mgon to the SERe, the r,EPC, and lire department \villi jurisdiction over lhe 
lltJ.:ility for calendar years 2009, 2008, and 2007, by March I of J.:ach year following the calendar 
year for which a repon was rt:qulrcd. 

12. Respondent violated the reporting requirements of Section 312 of EPCRA 
42 LS.C. § i 1022, allts facility for calendar years 2009, 2008, and 2007. and i!) therefore 
subject lo the assessment ofpt;:naltics under Section 325 of EPCRA. 42 U.S.c. § 11045. 

13. Pursuant to Section 325«) of EPCRl,. 42 t'.S.c. § 11045«), and 40 C.P.R. PlI!'! 
19, EPA may assess.a penalty ofum more tluu1 $37,500 for e3i.:h violation ofSectiou 312 t1l0t 
oc\:urrcd ant..'!' January 12,2009, Each day a violation of Section 312 cQutiaues constitutes a 
scparme violation. Civil penalties under St'I.~tit)n 325(c) of EPCRAo 42 (J .S.c' § 11045(<:), may 
be a.."5essed by Administrative Ordc.l'. 
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IV, r.£ms~nt Agreement 

14, For the purposes of this eAFO, Respondent admits the jurisdictionai allegations 
set out above but neither admits nor denies the factual aHegations set out above. 

15. Rei:!pondent walves any right to contest the aJiegaliolls aod its right to appeal the 
proposed finnl order accompanying the Consent Agreement. 

16. Respondenl Wll::ients t,,"'1 the a~sessment of and agrees to pay the civil penalty as 
set forth in thi, CAFO. 

l7, Respondent cel1ifies that as of the date of its exe(:ulion of this CAFO, it is in 
l'urnplinnce with all relevanl n:quircments of EPCRA <:it thc facHity, 

18. Compliance .....ith this CAFO shall resolve the allegations of violations contained 
herein, Thi::; CAFO shall not otherwise aHc!.:t any iiahihty ofRespondent to the United States 
other than a .. expressed herdn, Neither EPA nor Complainant waives any right to bring an 
enforcement action against Respondent for a violation of any federal or state statute, regulatl(Hi 
Of permit; to initiate an action fOf imminent and suhstantial endangenncnt~ Of to pursue criminal 
enfot'cemenL 

19. Complainant and Respondent agree lo settle this matter by thelr execution of this 
C AFO. 'I 'he parties agree that the settlement of this matter is in the public interest and that this 
CAFO is consistent with the applicahle requirements uf EPCRA, 

V. Final Order 

20. Respondent shall pay a civil penally of FIVE THOUSAND NiNE HUNDRED 
DOLLARS t$5.900}, for lht violations alleged In Section III. Paymellt shall be paid \',:ithin 
thirlY (30) days ofthe effective date of this CAFO, 

21. Respondent shall pay the penalty by furwarding a cashier's or certified cheek, 
payable to: ''Treasurer, United Slales of America," to or)i~ of the follo\.ving addresses: 

By Mail: By OY,ernight: 
U,S. Environmental Pmte.ction Agency U.S. Bank 
Fines and PenalLit;\s Attn: Natali~ Pearson (314) 418~4087 
Cincinnati Finance Center 1005 Conve11tl0n Plaza 
P.O, Bux 979077 Mail Station SL-MO-C2GL 
St. Louis, Missouri fi3197~9000 St. Louis. Missouri 63101 

The check shall reference on its face thi:! name and the Docket Number ofth..: CAFO. 

22. At the time o('puymcnt, Respondent shall send a separate eopy of the check, 
und a written statement that payment has been made in accordance with this CAFO, tu lhe 
follO\ving persons at the following addresses: 
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Regional Hearing Ck'Tk 
U.S. ErA, Region 4 
61 Forsyth Street. S.W. 
Athmta Georgia 30303 

Robert Scogin 
U.S. EPA, Region 4 
Air, Pestk~ides & roxies Management Division 
61 Forsyth Street. S.W. 
Atlanta, Georgia 30303 

Rohert Scogin 
U.S. EPA, Region 4 
Office ofEnvIronmental Accountability 
61 FO"'~1h Street. S.W. 
Atlanta. Georgia 30303 

23. For the purposes of state and fedend im:OIllC taxes. Respondent shall not be 
cntiHed, and agree<> not to attempt, to claim a deduction for any civil penalty pa)rnent made 
pursuant to this CAFO. Any attempt by Respondent to deduct any such payments shall 
constitute a violation of this CAFO. 

24. Pursuant to 31 U.S,C. § 3717, EPA is entitled to asse~.':i intcn.'s:r and penalties on 
debts O\ved to tht' United States and a charge to cover the c.!)st ofprocessing and handling a 
delinquent claim. Interest will therelorc bl:gin to ac..:rue on the civil penalty from the effective 
date of this CAFO if the penalty is not paid by the tlatl~ required. Interest wili be assessed at the 
rate established by the Secretary of Treasury pursuant to 31 U.S.c, § 3717. A charge will be 
assessed to cover !.he ;,:osts of debt collection, including processing and handling costs and 
attorney f~~cs. In addition, a penalty chargl' wilt be assessed on any portion of the debt that 
remains delinquent mUfI:: than ninety (90) day;; after payment is due. 

Complainant and Respondent shall hear their own costs and attorney fees in thi::; 
malleI. 

26. This CA FO shall be binding upon the Respondent, its successors and assigns. 

27. The following individual is authorized to receive service for EPA in this 
proceeding: 

Caron B. Falconer 
U.S, EPA. Region 4 
Air, Pesticides & Toxic Management Divh;ion 
61 forsyth Street, S.W. 
Atlanta. Goorgia 30303 
(404) 562-8451 

4 



By: 

_-¥--'-''-________ 

28. F:ach undersigned representative of the parties to this CAFO certifies tbat he ur 
she is fully altlhoriLed by the party represented to enter into this CAFO and legaliy bind that 
pO-rty 10 It 

VI. EJIectivo Date 

29. The etfective date of this CAro shall be the date upon which the CAFO is filed 
with the Rt:gional Hearing Clerk. 

AGREED AND CONSENTED TO: 

~"Tf-;--------- Date: 1-3' II 
~<L~4-fl-'1~---- (Typod or Printed) 

(Typed or Printed) 

U.S. Environmental Proli;:!!;tJon Agency 

By ~O'~_Date: Iz/wbo
Beverly H. Banister, Directo]' 

Air. Pesticides & Toxics 


Management Djvision 

Region 4 


--dJ iL. " .A_APPROVED AND SO ORDERED this -_LLd:J.y of~. 20 II. 

~~4~ 
" us.-':tll R, Schuh 
Ri;:!gionat JuJkial Oili\.'i;:!f 
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£:ERTIFICATE OF SERVICE 

I hereby certily that I have this day served a lrue and correct copy of the foregoing 

Consent Agreemenl and Fina.l Order, in tll~ Man~r of Tn-State Oxvgen.Jnc" 

EPCltA-04,201 I-21}261P). on the parties listed below in the manner indicated: 

Caron B. Falconer (Via EPA's internal mail) 
U.S. EPA, Region 4 

Air, Pesticides & Toxics Management Division 

61 Forsy1h Street 

Athmta, Ge<lrgia 30303 


R<lberl Caplan (Via EPA" internal mail) 
U.S. EP,,," Region 4 

Oil1ce of Euvifl.Hlllelltnl Accountability 

61 FOf<}1h Street 

Atlanta, Georgia 30303 


Mr. Rober! C. Clay (Via Certified Mail - Return Receipt 

Date: 

Tn-State Oxygen, Inc. 
2927 Greenup Ave. 
Ashland, KY 41101 

Requested) 

Pa icia.A:. lock, g Ierk 
United States EnvironmentaJ 
Protection Agency. Region 4 
Atlanta Pederal Center 
61 Forsyth Street, S.W, 
Atlanta, GA 30303 
(404) 562-9511 
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EP.' ACCOUNTS IUlCEiVABLE CONTROL NUMBEII FORM 

1'9 BE CQMn.E'I'E!) BY THE O!l!!lINATll'IG OfFICE: 
lArtadia (8fIf IJ{tIIII ftMI fIIl"der .... b IIIIIIW letter Eo ~ , WI) 

ThIll rorm ...an...... by:,;)':~a:.u:.n:.di:.::..:.l1.:.l1.:.":."":.::.___-::;=::-________.,. _.,11::1",":<,"1,,1.1.1_ 
ti'Umtl 1J)aU) 

i...'___~R~e~~1~O~.~4~._O_R_C~._O_EA__7.7.~;_--~----------------x(404)sa2."04 
tOIlke) \ (Tel ,lI, "N t .) , 

I lrtnthe~AII'I $:YJ Adl 
I'MO COI.Li:CTS PA Y!IIIINr 

O..._ ......c..cPWllqor"!'!!<*O -­S."BbiI 

o ""'-_I!III 
o o O'a:..... BDIJIII·CMJIxbte_,...._ .....-- nilJiI ...,' '.o - o 

o 
o 

n.~~S~hwd~~NfudNw....._________________________ 

' .. .:.:. 

l'be IJ.'MS .. ; rh hi CoIIRtlN1Bl!e'.,____________________DoIo,_______~ 

t. OdItT.......OI'IIIIw 

r..rio 1 Ealac s.co.t 7 

Ckpa' '"~_I'''
,..Q...16U..................~ 
Wa't ..... J).C. ... 

\. O. f : -. ()i!tft-_ad J. .. 
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