
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, 0 C. 20460

January 14.2010

Timothy R. Pack. Esquire
Nielsen. Nielsen. Webber & Pack LLC
1.+41 W. L'te Boulevard. Suite 240
Park Cit)'. UT 8.+098

Re: Parr) Farms. LLC
Doeketl\o. CWA-08-2010-0002

Dear M r. Pack:
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This Oflice. the Onice of Administrative Law Judges. olTers an Alternative Dispute
Resolution (ADR) process to facilitate the settlement ofadjudicative cases, Please in 1'0 rill my legal

staff assistant. Marld Whiting-Beale by January 28, 2010. as directed below. whether you accept
or deeline this olrer to particip:lle in ADI{ in an effort to' settle the above cited case. The i\DR
process will be conducted pursuant to the Administrati\'e Dispute Resolution Act of 1996.5 U.S.c.
~~ 571 el seq.. by a Judge of this Oniee s~rving as a neutral. The process will be entirely voluntar)
and CDr:lp!clcl~ confidcnti.1L bo!!l or lhC'~.:: pai!lts, !0gr1.b'--'r with general procedures .. are reviewed
below.

Voluntarv ADR will be used in a case only ifboth EPA and Respondent accept i\DR: the
choice to use or not to use ADR docs not prejudice either party. II' i\ DR is utilized. either part)' may
terminate the I\DR process at any time.

Initial I'roeedures i\ Judge in this Ortiee "'ill sen'C as a neutral. The i\DR Judge \\ ill
ordinarily begin by arranging a tclephone conlerence "'ith the parties to establish procedures.

Diles of mediation available Our office oflCrs the following types of ,\DR: mediation.
facilitation. and net,tral evaluation. The parties arc encouraged to discuss with the neutral Judge the
type ofADR they prefer. and come to an agreement with the neutral Judge as to which type ofi\DR
will be employed in the case. If, during the course of ADR. the parties mutually decide that the)'
"'ould prel"cr another type ofADR. the)' may jointly rcquest that the neutral Judge adjust the process
accordingl\ .

F'ocililUliO/1 is a method in \\ hich the neutral Judge acts as a facilitator. promoting
communication and understanding of the issues. in a less active role than as a
mediator. The focus of the facilitator Judge is to provide structure and moderate the

discussion among the parties to assist them in coming to a settlement. Facilitation

Internel Address (URL) • httpflwwwepa gov
RecycledlRe .y'- able. Printed With Vegetable Oil Based Inks on tOO~.. Postconsumer, Process Ch Qnne Free ReCYCled Paper



Illa\ be panieularl) uscful in cascs where therc is Illore than onc respondcnt.
wherc the panies arc rcprcsented by counsel who arc \'ery expcricnccd in
scttling cnvironmental cnforcement cases and who agrcc that scttlelllcnt is
very likcly. where a Supplcmemal Environmental Project is likely to bc
proposcd. or other cases wherc ncxibility in thc ADR proccss is needcd.

Xellfrol Emilialioll is a method in which the ncutral Judgc. to assist the panies in
rcaching a settlemcnt. hcars each pany's position and argumcnts. eithcr in \\riting.
orally or bot". may rcqucstthe panies to submit documents or othcr information. then
givcs an oral opinion on thc strong and wcak points of cach pany's casc. and may.
ifrcqucstcd by thc parties. provide an opinion of the likely outcome of the easc ifit
went to hcaring. Neutral Evaluation may be particularly useful in cascs in which thc
respon Icnt has one or more afiinnativc dcfcnscs. or wherc a crucial issue in the case
is a qucstion of law.

,l/ediotioll is a method in which the neutral Judge. as mcdiator. hears cach pany's
position and argumcms, cithcr in writing. orally or both. may ask the panics
questions. Illay request the panics to submit documents or othcr information. hclps
identi Iy thc factual andlcgal issues. enablcs cach part)' to undcrstandthc othcr party's
position and argumcnts. keeps thc locus on the facts and issucs that may Icad toward
settlement. and helps the panics explorc their options. including practical conccrns.
to assist thc panics in rcaching a scttlcment. The mcdiator may give an opinion on
the strengths and/or wcaknesses ofa case. ifrequcstcd by the panics. Mcdiation is
panicularly 'lscful for cases in which the rcspondcm is not rcpresemcd by counscl
(pro se). wherc thc panies disputc thc facts of the case. or whcre the panics do not
agrce to ncutral cvaluation or facilitation.

Authorization to Commit For thc ADR proecss to be effectivc, thc pcrsons communicating
with the neutral must cither havc authorit)' to commit his or hcr sidc to a settlemcnt. or havc rcady
acccss to somcbody with such authority.

Confidcntial The ADR process \\ ill bc conducted in a confidcntial man ncr. in accord \\ ith
ection 574 of thc Administrative Dispute Resolution Act of 1996. The Judgc who servcs as thc

ncutral will not disclosc to anyone the contents of any ofthc partics' ADR communications.

Method of communication All ADR discussions and confcrences arc hcld by telcphonc.
except in exceptional cascs in \\ hich the panies can dcmonstrate. and the ncutral Judge agrces. that
an in-person or \'ideo scttlcmcnt conference, or a view by thc panics and neutral Judge ofthc of the
facility or sitc at issuc. is nccessary.
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, on-binding Thc ncutral Judgc has no authorit), to impose a decision or sClllcment of the
casc on thc partics. Thc purposc of ADR is to facilitatc a selliemenl bel\\ecn thc partics.

Impartial Thc ncutralJuugcs. as all Judgcs in this Officc. rcndcr thcir dccisions anu opinions
indcpcndent of any supcrvision or dircction by any prosecuting or im'cstigating cmployce or agent
of the EIl\"ironmental Protection Agcncy. and indcpcndcnt of the inlluence of any intcrcstcd person
outside the Agenc). pursuant to Sections 55-1(d) and 557 of thc Administrativc Proccdurc Act
(APA). The Judges are certificd as administrative la\\" judges by thc Officc of Pcrsonnel
Managcmcnt and arc appointed in accordancc with 5 U.S.c. § 3105. The Judgcs arc not subjcctto
c\'aluation by the Environmcntal Protcction Agency. or by any component or cmployec of I:P,\.
Thcsc mcasures ensure the fair and impanial rcsolution of procccdings.

Duration nlcss terminated earlicr by either party. the ADR process \\ ill continuc for 60
uays li'om thc uate of the case assignmcnt to thc AJ)R Judge: after thaI timc. if no sClllcment has
bccn rcachcd. thc case will be assigncd to another Judgc to commencc thc litigation process.

Follow Up Atthc tcrmination of the ADR process. I will scnd the panics a qucstionnaire
to eI icit their vicws and expcricnce wi th thc proccss. Thc contents of indi vidual qucstionnaires wi II
bc kcpl conlidential and will bc made availablc to thc neutrals and others only in a composite format.

Again. please inform Maria Whiting-Bealc by .JanU>1I"Y 28, 2010. whcthcr you acccpt or
dcelinc participation in the ADR process that I have dcscribcd. It is prcfcrrcd that you inform Ms.
Whiting-Bealc by c-mail at <\\ hitin!!-bcak.maria'd cpa.!!o\> or by facsimile at (202) 565-00-14.
Ilowcvcr. you may in form her by call ing this Officc. 202 564-6271. and leaving a mcssagc for hcr.
or by lellcr reccivcd in this Office on or bcforc the due date. Tbe mailing addrcss if scnt by mail
is: U.S. EP . Office of Administrative Law Judges. Mail Code 1900L. 1200 Pennsylvania Avenue.
'w. Washington. DC 20460-2001. For hanu-dclivcry by Fcucral Exprcss or anothcr delivcry

scrvicc which x-rays packages as a routine sceurity proccdure. the addrcss is: U.S. EPA. Office of
Administrati ve Law Judges. 1099 14th Strcet. I W.. Suite 350. Washington. DC 20005. Please also
scnd a copy of your response to the Rcgional 1[caring Clerk.

Your c-mail. fax, lellcr or phone mcssage must statc: (I) your name and phonc number. (2)
thc namc(s) of the rcspondent(s) named in thc complaint. (3) the docket number. (-I) the name of
the party you rcpresent. (5) whcther you \\ant ADR or do not want ADR. Youma) also inform i\ Is.
Whiting-Beale as t" \\hether another party in the case accepts or declines DR. if that part) has
requestcd that you convey that information on that party's behalf. In that cvcnt. your c-mail, fax
lellcr or phone mcssage must state. in addition: (I) thc name and telephone number of the pcrson
\\ho rcquested you to convey thc mcssagc. (2) the name ofthc party reprcsentcd by that person. and
(3) whcther that party wants ADR or docs not wantl\DR.

[fyou have anolher pan) in the case convey a mcssage Ihat you \\"ant ADR. thcn \'ou should
confirm. on or bcfore the due date statcd hcrein. that this Office has reeeiveu the mcssage.
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If no response is received in this Office by the deadline from you or another party on your
behal!: it \\ ill be assumed that you do not wish to participatc in ADR and the case will be assigned
immediately to a Judge for litigation. '0 extension of the deadline for deciding whether \,ou wish
to participate in ADR will be granted. Jlowever. the ADR described above may be a\'ailable latcr
in the litigation process uponjoinl motion ofall parties to initiate ADR, granted at the sole discrction
of the prcsiding litigation Judgc.

Very truly yours.

cc: Wendy Silver. Attorney
Tina Artcmis. Regional I learing Clcrk



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, 0 C 20460

January 14. 20 I0

Wendy Silver. i\ltorney
Enforcement Attorney (8ENF-I.)
L'.S. EPA
1595 Wynkoop Street
Denver. CO 80202-1 129

Re: Parry Farms. LLC
Docket No. CWA-08-20 10-0002

Dear Ms. Silver:
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This Office, the Oftiee of Administrative Law Judges, ofTers an Alternative Dispute
Resolution (ADR) process to facilitate the settlement of adjudicative cases. Please inform my legal
staff assistant, Maria Whiting-Beale by January 28, 2010, as directed below, whether you accept
or deeline this offer to participate in ADR in an effort to settle the above cited case. Thc ADR
process will bc conducted pursuant to thc Administrative Dispute Resolution Act of 1996,5 V.S.c.
§§ 571 et seq.. hy u Judge of this Office serving as a nellt,,"l. The process will be entirely voluntary
and completely confidential; both of these points, together with general procedures, arc reviewed
below.

Voluntary ADR will be used in a case only ifboth EPA and Respondent accept ADR; thc
choice to usc or not to usc ADR docs not prejudicc eithcr party. IfADR is utilized. either party may
terminate the ADR process at any time.

Initial Procedures A Judge in this Onice will serve as a ncutral. The ADR Judge will
ordinarily begin by lrranging a telephone conference with the parties to establish procedures.

Tvpes of mediation available Our office offers the following types of ADR: mediation.
facilitation. and neutral evaluation. The parties arc encouraged to discuss with the neutral Judge the
type ofADR they prefer. and come to an agreement with the neutral Judge as to which type ofADR
\\ill be employed in the case. If. during the course ofADR. the parties mutually decide that they
would prefer another type of ADR. they may jointly request that the neutral Judge adjust the proccss
accordingly.

Facilitation is a method in which the neutral Judge acts as a facilitator. promoting
communication and understanding of the issues. in a less active role than as a
mediator. The focus of the facilitator Judge is to provide structure and moderate the

discussion among the parties to assist them in coming to a settlement. Facilitation
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may be particularly useful in cascs whcre thcre is more than one respondent.
\\here the parties are represented by eounscl \\ ho arc very experienced in
settling environmental enforcement cases and who agree that settlement is
\er) likely. where a Supplemental Environmental Project is likcly to be
proposed. or other cases \,here nexibility in the ADR process is needed.

.Yell/reI! Evo/'w/ion is a method in which the neutral Judge. to assist the parties in
reaching a settlement. hears each party's position and arguments. either in \\riting.
orally or both. may request the parties to submit documents or other information. then
gives an oral opinion on the strong and weak points of cach party's case. and may.
ifrequestcd by the parties. provide an opinion of the likely outcome of the case ifit
\\entto hearing. Neutral Evaluation may be particularly useful in cases in \\ hich the
respondent has one or more affirmative defenses. or where a crucial issue in the case
is a question of law.

Mediation is a method in which the neutral Judge. as mediator. hears each party's
position and arguments, either in writing. orally or both. may ask the parties
questions. may request the parties to submit documents or other information. helps
identi fy the factual and legal issues, enables each party to understand the other party's
position and arguments. keeps the locus on the facts and issues that may lead toward
settlcment. and helps the parties explore their options. including practical concerns.
to assist the J)m·ties in reaching a settlement. The mediator may give an opinion on
the strengths and/or weaknesses 01' a case. iI' requested by the parties. Mediation is
particularly useful for cases in which the respondent is not represented by counsel
(pro se). where the parties dispute the facts of the case. or where the parties do not
agree to neutral evaluation or facilitation.

Authorization to Commit For the ADR process to be effective. the persons communicating
with the neutral must either ha"e authority to commit his or her side to a settlement. or have ready
access to somcbody with such authority.

Confidcntial Thc ADR proccss \\ ill be conducted in a confidential manncr. in accord with
Section 57-t of the Administrative Dispute Resolution Act of 1996. The Judge who scrves as the
ncutral will not disclose to anyone the contents of any of the pm·ties· ADR communications.

\1ethod of communication All f\DR discussions and conferences arc held by telephone.
except in exceptional cases in which the partics can demonstrate. and the neutral Judge agrees. that
an in-person or video settlement confcrence, or a vie\\ by the parties and neutral Judge of the of the
f"i:lcility or site at issue. is necessary.
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Non-binding The neutral Judge has no authority to impose a decision or settlement of the
case on the parties. The purpose of ADR is to facilitate a settlement between the panics.

Impanial The neutral Judges. as all Judges in this Office. render their decisions and opinions
independent of any supervision or direction by any prosecuting or investigating employee or agclll
oflhe Environmental Protection Agency, and independent of the influence ofany interested person
outside the Agency, pursuant to Sections 554(d) and 557 of the Administrative Procedure ACI
(APA). The Judges are certified as administrative law judges by the Office of Personnel
Management and are appointed in accordance with 5 U.S.c. § 3105. The Judges are not subject to
evaluation by the Environmental Protection Agency, or by any component or cmployee of EP1\.
These measures ensure the fair and impanial resolution of proceedings.

Duration Unless terminated earlier by either pany. the ADR process \\ill continue for 60
days from the date of the case assignment to the ADR Judge: after that time. ifno settlement has
been reachcd. the case will bc assigned to another Judge to commence the litigation proccss.

Follow Up At the termination of the ADR process.] will send the parties a questionnaire
to el icit their views and experience with the process. The COlllelllS of indi vidual questionnaires wi II
be kept con fidential and wi II be made avai lable to the neutrals and others only in a composite format.

Again. pleasc inform Maria Whiting-Beale by January 28, 2010, whether you accept or
dccline participation in the ADR proccss that I have described. It is preferred that you inform Ms.
Whiting-Bcale bye-mail at <\\ hiting-beaJe.maria'{{ epa.gov> or by facsimile at (202) 565-00-1-1.
Ilowever. you may inform her by calling this Office. 202 56-1-6271. and leaving a message for hcr.
or by letter received in this Ofliee on or before the due date. The mailing address if sent by mail
is: U.S. EPA. Office of Administrative Law Judges. Mail Code 1900L, 1200 Pennsylvania Avenue.
NW. Washington. DC 20460-2001. For hand-delivcry by Fcdcral Exprcss or anothcr' delivcry
scrvice which x-rays packages as a routine security procedure. the address is: .S. EPA. Office of
Administrativc Law Judges, 1099 14th Street. N. W.. Suitc 350. Washington. DC 20005. Pleasc also
send a copy of your response to the Regional Ilearing Clerk.

Your e-mail. fax. Icttcr or phone message must state: (I) your name and phone number, (2)
the namc(s) of the respondent(s) namcd in the complaint, (3) the docket number. (4) thc namc of
the pany you rcpre,~nt, (5) whether you want ADR or do not want ADR. You may also inform Ms.
Whiting-Beale as to whether another party in the case accepts or declines ADR. if Ihat party has
rcquested that you convey that inlormation on that pany's behalf. In that event. your e-mail. fax
Iettcr or phone message must state, in addition: (1) the name and telephone number of the pcrson
who requested you to convey thc message. (2) the name of the party represented by that person. and
(3) whcther that party wants ADR or does not want ADR.

Ifyou havc another party in the case convey a message that you walll ADR. then you should
confirm. on or bcforc the due date stated herein. that this Office has received the message.
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If no response is received in this Office by the deadline from you or another party on your
behalf. it will be assumed that you do not wish to participate in ADR and the case will be assigned
immed iately to a Judge for litigation. No extension of the deadline for deciding whether YOU wish
to participate in ADI{ will be granted. I [owevcr. the ADR described above may be available later
in the litigation process uponjoint motion orall parties to initiate ADR. granted at the sole discretion
of the presiding litigation Judge.

Very truly yours.

~68vi"-J-.)~
Susan L. Biro
Chief Administrative Law Judge

ec: Timothy R. Pack, Esquire
Tina Artemis. Regional Hearing Clerk
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