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law upholds such authority. Further, as noted in Section III of the March 25" motion, pages 5-6,
the July 12, 2011 order of this Court and the March 22, 2012 order of this Court put Respondents
on express notice that, if they will seek to assert the financial hardship/inability to pay argument,
they must provide corroborating documentation. And, as detailed in Section IV of the March 25"
motion, pages 6-7, Respondents have placed their inability to pay/financial hardship argument in
issue, and, given that Respondents have never withdrawn or modified such claim, it appears to be
a virtual certainty that they will try to raise this issue at the hearing.

EPA still does not possess the full extent of the documentation the May 11" order
obligatéd Respondents to submit, even though it is less than five dates from the July 17" start
of the hearing. It should be self-evident that this situation works to the prejudice of EPA in its
preparation for the hearing: it does not know what specific support Respondents will amass in an
effort to prevail on their inability to pay/financial hardship arguments, nor does it know what
specific evidence the Agency must put forth to rebut or refute what Respondents will claim and
attempt to prove. EPA is essentially left in the dark as to trial preparation; it does not have the
customary roadmap provided by pre-trial documents that ordinarily would guide trial preparation
and the development of trial strategy.

Court have recognized that such situations expose a litigant to prejudice and potential
litigation harm. Compare, e.g., the situation in Ware v. Rodale Press, Inc., 322 F.3d 218 (3" Cir.
2003), a case involving a suit by appellant “WCI” against appellee “Rodale” for, infer alia,
breach of contract. The circuit court explained the prejudice resulting from appellant’s failure
timely to provide specific information on the issue of damages (322 F.3d at 222-23):

The District Court noted that while ‘prejudice’ for purposes of [the leading circuit
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)
)
Andrew B. Chase, a/k/a Andy Chase, )
Chase Services, Inc., Chase Convenience ) Docket No. RCRA-02-2011-7503
Stores, Inc., and Chase Commercial )
Land Development, Inc., )

)

)

Respondents.

ORDER ON COMPLAINANT’S MOTIONS TO SUPPLEMENT PREHEARING
EXCHANGE AND TO COMPEL PRODUCTION OF DOCUMENTS
AND
ORDER RESCHEDULING HEARING

A Prehearing Order in this matter was issued on July 12, 2011. Certain prehearing
deadlines set therein and response deadlines set forth in the applicable procedural rules, 40
C.F.R. part 22 (“Rules™), were extended upon motion by Orders dated July 18, 2011, August 16,
2011, October 11, 2011, December 22, 2011, January 31, 2012, February 21, 2012, and March
22,2012. The parties filed Prehearing Exchanges, and by Order dated January 5, 2012, the
hearing was rescheduled to begin on June 12, 2012, and continue if necessary through June 15,
2012, in Plattsburgh, New York. Several motions were filed, some of which are ruled upon
herein.

I Motion to Supplement Complainant’s Prehearing Exchange

The undersigned’s office received a copy of Complainant’s Initial Prehearing Exchange
on November 15, 2011, Respondent’s Pre-Hearing Exchange on December 6, 2012, and
Complainant’s Rebuttal Prehearing Exchange on December 15, 2011. Thereafter, Complainant
filed a Motion to Supplement Complainant’s Prehearing Exchange (“Motion”), dated February
22,2012, seeking an order permitting Complainant to supplement its Prehearing Exchange with
six additional documents referred to as “PDBS Applications,” Complainant argues i the Motion
that Respondents will not be prejudiced, unfairly disadvantaged or surprised by the addition of
these documents to its prehearing exchange materials. Complainant states in the Motion that the
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In the Matter of: Andrew B. Chase, a/k/a

Andy Chase, Chase Services, Inc., Chase

Convenience Stores, Inc., and Chase
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Respondents.

Proceeding Under Section 9006 of the
Solid Waste Disposal Act, as amended.

MOTION TO COMPEL PRODUCTION FINANCIAL RECORDS/
TO PRECLUDE/TO DRAW ADVERSE INFERENCES

Complainant in this proceeding, the Director of the Division of Enforcement and
Compliance Assistance, EPA, Region 2 (EPA or Agency), through her attorney, moves this
Court, pursuant to 40 C.F.R. §§ 22.16(a), 22.19(e) and 22.19(g), and also pursuant to the order of
this Court, dated March 22, 2012,' for an order a) compelling Respondents to produce by no later
than May 10, 2012 or some date certain designated by the Court, documentation (specified
below) substantiating their alleged inability to pay/financial hardship claim b) precl.uding
Respondents, if they fail to comply with the Court’s order to produce such documentation, from
introducing or admitting such documentation into the record of the hearing in this matter, and ¢)
inferring, if Respondents fail to comply with the Court’s order to produce such financial
documentation, that the information in such documentation would be adverse to Respondents.

As demonstrated below, Complainant submits that good cause exists for granting this motion, i.e.

! The March 22, 2012 order was denominated, “ORDER ON COMPLAINANT’S
REQUEST FOR TIME TO FILE NON-DISPOSITIVE MOTIONS.”
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