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IN THE MATTER OF

DOCKET NO. FIFRA-07-2006-0210

ELDON C. STUTSMAN, INC.,

RESPONDENT

PREHEARING ORDER

In an Order dated July 6, 2006 the parties were directed to
hold a settlement conference on this matter and to file a report
concerning the <conference and the status of settlement.
Additionally, Respondent, who had not requested a hearing in its
letter Answer, was directed to file a statement clarifying its
position as to whether a hearing before an Administrative Law Judge
is requested. The parties now report that a settlement has not been
reached, and Respondent has requested a hearing.

As such, the parties shall strictly comply with the
requirements of this order and prepare for a hearing. The parties
are advised that extensions of time will not be granted absent a
showing of good cause. See Section 22.7(b) of the Rules of
Practice, 40 C.F.R. § 22.7(b). The pursuit of settlement
negotiations or an averment that a settlement in principle has been
reached will not constitute good cause for failure to comply with
the prehearing requirements or to meet the schedule set forth in
this Prehearing Order. O0Of course, the parties are encouraged to
initiate or continue to engage in settlement discussions during and
after preparation of their prehearing exchange.

The following requirements of this Order concerning prehearing
exchange information are authorized by Section 22.19(a) of the
Rules of Practice, 40 C.F.R. § 22.19(a). As such, it is directed
that the following prehearing exchange takes place:
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1. Each party shall submit:

(a) the names of any expert or other witnesses it
intends to call at the hearing, together with a
brief narrative summary of each witness' expected
testimony, or a statement that no witnesses will be
called; and

(b) copies of all documents and exhibits which each
party intends to introduce into evidence at the
hearing. The exhibits should include a curriculum
vitae or resume for each proposed expert witness.
If photographs are submitted, the photocgraphs must
be actual unretouched photographs. The documents
and exhibits shall be identified as "Complainant's"
or "Respondent's" exhibit, as appropriate,. and
numbered with Arabic numerals (e.g., "Complainant's
Exhibit 1"); and

{c) a statement expressing its view as to the place for
the hearing and the estimated amount of time needed
to present its direct case. In the Complaint,
Complainant alleges that Respondent is a
corporation qualified to do business in the state
of Iowa and is located in Hills, Iowa. Complaint
at 9§ 4. 1In accordance with the Supplemental Rules
Governing the Administrative Assessment of Civil
Penalties Under the Federal Insecticide, Fungicide,
and Rodenticide Act, 40 C.F.R. § 22.35(b), the
hearing shall be held in the county, parish, or
incorporated <city of the residence of the
Respondent, unless otherwise agreed in writing by
all parties. Thus, Respondent should state whether
it wishes the hearing to be held in Hills, Iowa,
and/or otherwise the parties should designate the
city as the place of hearing of this matter.

See Sections 22.19(a), (b), (d) of the Rules of Practice, 40 C.F.R.
§§ 22.19(a), (b), (d); see also Section 22.21(d) of the Rules of
Practice, 40 C.F.R. § 22.21(d).

2. Complainant shall submit a statement explaining in detail
how the proposed penalty was determined, including a
description of how the specific provisions of any Agency
penalty or enforcement policies and/or guidelines were
applied in calculating the penalty.
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3. Respondent shall submit a statement explaining why the
’ proposed penalty should be reduced or eliminated. If
Respondent intends to take the position that it is unable
to pay the proposed penalty or that payment will have an
adverse effect on its ability to continue to do business,
Respondent shall furnish supporting documentation such as
certified copies of financial statements or tax returns.

4. Complainant shall submit a statement regarding whether
the Paperwork Reduction Act of 1980 ("PRA"), 44 U.S.C. §§
3501 et seg., applies to this proceeding, whether there
is a current Office of Management and Budget control
number involved herein and whether the provisions of
Section 3512 of the PRA are applicable in this case.

See Section 22.19(a) (3) of the Rules of Practice, 40 C.F.R. §
22.19(a) (3).

The prehearing exchange delineated above shall be filed in
seriatim manner, according to the following schedule:

November 7, 2006 - Complainant's Initial Prehearing
Exchange

December 7, 2006 - Respondent's Prehearing Exchange,
including any direct and/or rebuttal
evidence

December 21, 2006 - Complainant's Rebuttal Prehearing
Exchange (if necessary)

Respondent has indicated that it wants a hearing pursuant to
Section 554 of the Administrative Procedure Act (APA), 5 U.S.C. §
554, If the parties cannot settle with a Consent Agreement and
Final Order, a hearing will be held in accordance with Section 556
of the APA, 5 U.S.C. § 556. Section 556(d) of the APA provides that
a party 1is entitled to present its case or defense by oral or
documentary evidence, to submit rebuttal evidence, and to conduct
such cross-examination as may be required for a full and true
disclosure of the facts. Thus, Respondent has the right to defend
itself against Complainant's charges by way of direct evidence,
rebuttal evidence, or through cross-examination of Complainant's
witnesses. Respondent is entitled to elect any or all three means
to pursue its defense. If Respondent elects only to conduct cross-
examination of Complainant's witnesses and to  forgo the
presentation of direct and/or rebuttal evidence, Respondent shall
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serve a statement to that effect on or before the date for filing
its prehearing exchange. Each party 1is hereby reminded that
failure to comply with the prehearing exchange requirements set
forth herein, including the Respondent's statement of election only
to conduct cross—-examination of Complainant's witnesses, can result
in the entry of a default judgment against the defaulting party.
See Section 22.17 of the Rules of Practice, 40 C.F.R. § 22.17.

The original and one copy of all pleadings, statements and
documents (with any attachments) required or permitted to be filed
in this Order (including a ratified Consent Agreement and Final
Order) shall be filed with the Regional Hearing Clerk, and copies
(with any attachments) shall be sent to the undersigned and all
other parties. The parties are advised that E-mail correspondence
with the Administrative Law Judge 1is not authorized. See Section
22.5(a) of the Rules of Practice, 40 C.F.R. § 22.5(a). The
prehearing exchange information required by this Order to be sent
to the Presiding Judge, as well as any other further pleadings,
shall be addressed as follows:

Judge Barbara A. Gunning

Office of Administrative Law Judges
U.S. Environmental Protection Agency
Mail Code 1900L

1200 Pennsylvania Ave., NW
Washington, DC 20460-2001
Telephone: 202-564-6281

Ahand L

Barbara A. Gunning’’/
Administrative Law Judge

Dated: September 21, 2006
Washington, DC




In the Matter of Eldon C. Stutsman, Inc., Respondent.
Docket No. FIFRA-07-2006-0210

CERTIFICATE OF SERVICE

I certify that the foregoing Prehearing Order, dated September 21, 2006, was sent this day
in the following manner to the addressees listed below.

Mafy Ar{geles
Legal Staff Assistant

Original and One Copy by Facsimile and Pouch Mail to:

Kathy Robinson
Regional Hearing Clerk
U.S. EPA, Region VII
901 North 5™ Street
Kansas City, KS 66101
Fx: 913.551.7925

Copy by Facsimile and Pouch Malil to:

Rupert G. Thomas, Esq.
Assistant Regional Counsel
U.S. EPA, Region VII

901 North 5™ Street
Kansas City, KS 66101
Fx:913.551.7925

Copy by Facsimile and Regular Mail to:

Steve Meyerholz
Agronomy Manager
Eldon C. Stutsman, Inc.
P.O. Box 250

Hills, IA 52235
Fx:319.679.2900

Dated: September 21, 2006
Washington, D.C.
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TRANSMISSION JOURNAL

SEP-21-2006 09:45 AM THU

FAX NUMBER :
NAME :
NO. NAME/NUMBER START TIME TIME MODE PAGE RESULTS
260 92027206039 09-13 12:48PM 00'28" ECM 004/004 [ O.K ]
261 92028228106 09-13 01:46PM 00'22" ECM 003/003 [ O.K]
262 92024345029 09-13 01:47PM 00'24" ECM 003/003 [ O.K]
263 92024146504 - 09-13 01:49PM 00’ 40" ECM 003/003 [ O.K]
264 913128860747 09-13 01:52PM 00°00" G3 000/003 [ STOP PRESSED ]
265 913128860747 09-13 01:57PM 00'28" ECM 004/004 [ O.K]
266 914045629487 09-13 02:03PM 01°06" ECM 011/011 [ O.K]
267 913128860747 09-13 02:05PM 00°28" ECM 004/004 [ O.K]
268 913128860747 09-13 02:08PM 00’30" ECM 004/004 [ O.K]
269 917634930090 09-13 02:18PM 01°00" ECM 004/004 [ O.K]
270 916179181809 09-14 07:14AM 00'22" ECM 003/003 [ O.K]
271 912159635001 09-14 07:16AM 00'44" ECM 003/003 [ O.K]
272 916179180600 09-14 08:42AM 01'10" ECM 002/002 [ O.K]
273 97035697708 09-14 10:33AM 00"00" G3 000/005 [ NO ANSWER ]
274 97035697708 09-14 10:38AM 00'40" ECM 005/005 [ O.K]
275 914107834688 09-15 08:35AM 00"16" ECM 002/002 [ O.K]
276 917032430706 09-15 03:04PM 00"12" ECM 001/001 [ O.K]
277 915865752207 09-18 06:46AM 00'24" ECM 003/003 [ O.K]
278 916179180712 09-18 09:57AM 00’28" ECM 002/002 [ O.K]
279 916179180869 09-18 09:59AM 00’42" ECM 003/003 [ O.K]
280 916179180712 09-18.10:01AM 00'46" ECM 003/003 [ O.K]
281 914124904359 09-18 10:05AM 00'24" ECM 003/003 [ O.K]
282 912158142603 09-18 10:09AM 00'47" ECM 003/003 [ O.K]
283 919736240799 09-18 10:11AM 00'22" ECM 003/003 [ O.K ]
284 912158142603 09-18 10:11AM 00"44" ECM 003/003 [ O.K]
285 919135517567 09-18 10:21AM 01°09" ECM 003/003 [ O-K]
286 919135517925 09-18 10:22aM 00°20" ECM 003/003 [ O.K]
287 912027206039 09-18 10:23AM 00°20" ECM 003/003 [ O.K ]
288 7035697708 09-19 10:34aM 00°00" G3 000/003 [ STOP PRESSED ]

289 7035697708
290 7035697708

09-19 10:35AM 00'00" G3
09-19 10:35AM 00°00" G3

000/001 [ STOP PRESSED ]
000/001 [ STOP PRESSED ]

291 7035697708 09-19 10:36AM 00°00" G3 000/003 [ NO ANSWER ]
292 97035697708 09-19 10:39aM 00'00" G3 000/003 [ NO ANSWER ]
293 7035697708 09-19 10:40AM 00’00" G3 000/003 [ NO ANSWER ]
294 97035697708 09-19 10:44AM 00'36" ECM 003/003 [ O-K]
295 97035697708 09-19 10:45AM 00'00" G3 000/003 [ NO ANSWER ]
296 97035697708 09-19 10:49AM 00°'00" G3 000/003 [ NO ANSWER ]
297 912158143114 09-19 12:34PM 22'16" ECM 053/053 [ O.K]
298 914103631097 09-19 01:03PM ' 21'52" ECM 053/053 [ O.K ]
299 93448300 09-19 01:35PM 22'26" ECM 053/053 [ O.K ]
300 916269177827 09-19 03:34PM 00'14" ECM 001/001 [ O.K ]
301 92330121 09-20 07:34AM 00'24"” ECM 003/003 [ O.K]
302 913128860747 09-20 08:39aM 01'14" ECM 009/009 [ O-K]
303 917634930090 09-20 08:45AM 02'20" ECM 009/009 [ O-K]
304 914107834688 09-20 11:56AM 00°26" ECM 004/004 [ O-K]
305 915134872063 09-20 01:35PM 01‘22" ECM 008/008 [ O.K]
306 915134872063 09-20 01:38PM 01‘16" ECM 008/008 [ O.K]
307 919135517925 09-21 09:10AaM 01'00" ECM 006/006 [ O.K]
308 913196792900 09-21 09:12AM 00'58" ECM 006/006 [ O.K]
309 919135517925 09-21 09:13AM 01'00" ECM 006/006 [ O.K ]
TOTAL TIME °: 01:32:40




