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ENVIRONMENTAL PROTECTION 
AGENCY 

(FRL-6576-31 

Incentives for Self-policing: Discovery. 
Disclosure. Correction a n d  Prevention 
of Violations 

AGENCY: Environmental Protection 
Agency (EPA, or Agency). 
ACTION: Final Policy Statement. 

SUMMARY: EPA today issues its revised 
lin.al llnl,cy orb "lncrntives for Self- 
Pol ici~~g:  Dis(:ovt,ry, Dicclos~~re. 
Corrrclion .and Prrver~lion o i  
Violations." commonlv referred to as  
rhr "Alldil Poliry."'l 'l~c purpost, of thls  
I'nlicv is lo enhance prott,clinn of 
h~~m.t t t  hralrh and th r  rnvirnnmrnt hv 
encouraging regulated entities to 
voluntarily discover, promptly disclose 
and  expeditiously correct violations of 
Federal environmental requirements. 
Incentives that EPA makes available for 
those who meet the terms of the Audit 
Policy include the elimination or 
substantial reduction of the gravity 
component of civil penalties and a 
determination not to recommend 
criminal orosecution of the disclosine 
entity. ~ 6 e  Policy also restates EPA'S 
long-stauding practice of not requesting 
c o ~ i e s  of repulated entities' voluntaw 
auhit rePo& to trigger Federal 
enforcement investigations. Today's 
revised Audit Policy replaces tbe 1995 
Audit Policv (60 FR 667061. which was 
issued on ~ i c e m h e r  22,1995, and took 
effect o n  January 22, 1996. Today's 
revisions maintain the basic structure 
and terms of the 1995 Audit Policv 
whilr rlarilyitlg some nl ils lang~lage, 
hro.ade~~ing its av.~il.ah~lt~y, and 
c o n f o r m i ~ ~ r  l h r  t)rov~iions of lhe I'olic\. 

w .  

to actual Agency practice. The revisions 
being released today leugthen the 
prompt disclosure period to 21 days, 
clarifv that the i n d s ~ e n d e n t  discoverv . , 
conditton does no! autom.~t~ral ly  
prccludr pe~l.ally miligalion for m~lltr. 
lacilitv t~ntilles, and clarify llow ihc 
Iwoml" d~sclosurt, and rrpcar violarion 
condilinns hpply ro newly nuqurrcd 
colttpanit.~ The rrvised I'olirv was 
dev;lo~ed in  close consultation with 
Ihe u.?. D r p a r t m ~ . ~ ~ t  ofj~lzli(:e (1JOjI. 
Slalcs, public: inlrrttsl groups and ih r  
reaulalrd c o m ~ ~ ~ u ~ l i l v .  T h r  revisions 
also reflect EPA's experience 
implemeuting the Policy over the past 
five years. 
DATES: This revised Policy is effective 
May 11,2000. 
FOR FURTHER INFORMATION CONTACT: 
Caiheritle hlalini~r Dutln 12021 5G4-21329 
or Leslie Jones (202) 564-5123, 
Documentation relating to the 

development of this Policy is contained 
in the environmental auditing public 
docket (#C-94-01). An index to the 
docket may be obtained by contacting 
the Enforcement and Compliance 
Docket and Information Center [ECDIC) 
by telephone at (202) 564-2614 or (202) 
564-2119, by faxa t  (202) 501-1011, or 
by email at docket.oeca@epa.gov. ECDIC 
office hours are B:00 am to 4:00 pm 
Monday through Friday except for 
Federal holidays. An index to the 
docket is available o n  the Internet at 
www.epa.gov/oeca/polguid/ 
enfdock.html. Additional puidance 
regarding inlrrprrlalior~ .ttd applicat~nlr 
of tht, Policy is .alio available on llte 
Internet at www.epa.gov/occa/ore/ 
apolguid.html. 

SUPPLEMENTARY INFORMATION: This 
Notice is organized as follows: 

I. Explanation of Policy 
A, lntmductian 
B. Backgmund and History 
C. Purpose 
D. Incentives for Self-Policing 

1. Eliminating Grsvity-Based Penalties 
2. 75% Reduction of Gravity-Based 

Penalties 
3. No Recommendations for Criminal 

Prosecution 
4. No Routine Requests for Audit Reports 

E. Conditions 
1. Systemalic Discovery ot  the Violation 

Through an Environmental Audit or a 
Compliance Management System 

2. Voluntary Discovery 
3. Pmmpt Disclosure 
4. Discovery and Disclosure Independent 

of Government or Third-Party Plaintiff 
5. Correction and Remediation 
6. Prevent Recurrence 
7. No Repeat Violations 
6. Other Violations Excluded 
9. Cooperation 

F. Opposition to Audit Privilege and 
Immunity 

G. Effect on States 
H. Scope of Policy 
I. lmplementatiou of Policy 

1. Civil Violations 
2. Criminal Violalions 
3. Release of information to the Public 

11. Statement of Policy-Incentives for Self- 
Policing: Discovery, Disclosure, Correction 
and Prevention 
A. Purpose 
B. Definitions 

3. No Recommendation for Criminal 
Proseculion 

4. No Routine Request for Environmental 
Audit Reparts 

D. Conditions 
1. Systematic Discovery 
2. Voluntary Discovery 
3. Kompt Disclosure 

4. Discovery and Disclosure Independent 
of Government or Third-Party Plaintiff 

5. Correction and Remediation 
6. Prevent Recurrence 
7. No Repeat Violations 
8. Other Violations Excluded 
9. Cooperation 

E. Economic Benefit 
F. Effect on State Law, Regulation or Policy 
6. Applicability 
H. Public Accountability 
I. Effective Date 

I. Explanation of Policy 

A. Introduction 
On December 22,1995, EPA issued its 

final policy on "Incentives for Self- 
Policing: Discovery, Disclosure, 
Correction and Prevention of 
Violations" (60 FR 66706) [Audit Policy, 
or Policy). The purpose of the Policy is 
to enhance ~ r o t e c t i o n  of human health 
and the environment by encouraging 
regulated entities to voluntarily 
discover, disclose, correct andprevent  
violations of Federal environmental law. 
Benefits available to entities that make 
disclosures under the terms of the 
Policy include reductions iu the amount 
of civil peualties and a determination 
uot to recommend criminal prosecution 
of disclosing entities. 

Today. EPA issues revisions to the 
1995 Audit Policy. The revised Policv 
rrflrcrs E1'A.s (:onlln~ring ( : o m m i l ~ ~ ~ t ~ ~ l  
lo t>n(:ouraglng volalnlary st4f-poli(:inK 
while prrwrvllla fair .#lid rlle(:livt, 
enforcement. It rengthens the prompt 
disclosure period to 21 days, clarifies 
that the independent discovery 
condition does not automatically 
preclude Audit Policy credit in  the 
multi-facility context, and clarifies how 
the prompt disclosure and repeat 
violations conditions apply iu the 
acquisitions context. The revised final 
Policy takes effect May 11,2000. 

B. Background a n d  History 
' l ' h ~  A u d ~ l  Pnli(:y provides i~lccml~vrs  

lor rrgulart,d etllilit~s lo d r l r r l ,  promptly 
d~crlose,  and ex~)edilio~lslv correcl 
violations of Federal snvit'nnmental ~ ~ ~~ ~~ ~ ~~ 

req~~irt,tnents. The I'nl~cy (:ollraltlr ninr 
rondilions, and t~tltities that mecl all o f  
thrm are rligiblc for 10nO/~ mitigarion h f  

any gravity-hast,d pt,naliies that 
olht~rwisr (:auld be assessed ("(;ravilv- 
basrd" rt,ft,rs in that portion nl tht ,  
Denaltv over and above the Dortion that 
rt,prcsctlls the en l~ ly ' s  r(:onornic gain 
from r ~ o ~ c o r n p l i a ~ ~ c c .  Lnown ap the 
' t~cnnomir hrnrfil."l Rt~auI~Icd  enririt,s 

that d o  not meet thefirsicondition- 
systematic discovery of violations-hut 
meet the other eight conditions are  
eligible for 75% mitigation of any  
gravity-based civil penalties. On the 
criminal side, EPA will generally elect 
not to recommend criminal prosecution 
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by DO1 or any other prosecuting An analysis of data on Audit Policy provides penalty mitigation, subject to 
authority for a disclosing entity that usage to date and discussions amongst certain conditions, for small businesses 
meets at least conditions two through EPA officials who handle Audit Policy that make a good faith effort to comply 
nine--regardless of whether it meets the disclosures. with environmental requirements by 
systematic discovery requirement-as The same May 17,1999. Federal discovering, disclosing and correcting 
long as its self-policing, discovery and Register notice that ~ublished the violations. EPA has revised the Small 
disclosure were conducted in good faith evalnation's preliminary resnlts also Business Policy at the same time it 
and the entity adopts a systematic proposed revisions to the 1995 Policy revised the Audit Policy. The revised 
approach to preventiug recurrence of and requested public comment. During Small Business Policy will be available 
the violation. the 60-day pnhlic comment period. the on the Internet at www.epa.govloeca1 

The Policy includes important Agency received 29 comment lelters, smbusi.html. 
safeguards to deter violations and copies of which are available through 
protect public health and the the Enforcement and Compliance C. Purpose 

environment. For example, the Policy Docket and Information Center. (See The revised Policy being announced 
requires entities to act to prevent contact information at the beginning of today is designed to encourage greater 
recurrence of violations and to remedy this notice.] Analysis of these comment compliance with Federal laws aud 
any environmental harm that may have letters together with additional data on regulations that protect humau health 
occurred. Reueat violations. those that Audit Policv nsaee has coustituted the and the environment. It promotes a 
result in  actual l~arln to thc fina. stage if tht,;\odir l'ulicy higher stallcldrd uf s t4 f -~~ l i c ing  by 
r~~vironmcnt, and tl~ose that unay rvaluatiun. IKPI\ has prvphrt,d ,I detailt,d waiving gravity-hast>d pr~laltirr fur 
rrrestwt nn irnminr~~t and subst;ultial res~onse  to tht, colnrilen~s rt~ceived: n violar~or~s 111al are prornpll) dis, 1ost.d 
endangerment are not eligible for relief 
under this Policy. Companies will not 
be allowed to gain an economic 
advantage over their competitors by 
delaying their investment in 
compliance. And entities remain 
criminally liable for violations that 
result from conscious disregard of or 
williul blindness to their obligations 
under the law, and individuals remain 
liable for their criminal misconduct. 

When EPA issued the 1995 Audit 
Policy, the Agency committed to 
evaluate the Policy after three years. The 
Agency initiated this evaluation in the 
Spring of 1998 and published its 
preliminary results in the Federal 
Register on May 17,1999 (64 FR 26745). 
The evaluation consisted of the 
following components: 

An internal survey of EPA staff who 
process disclosures and handle 
enforcement cases nnder the 1995 Audit 
Policy; 

A survey of regnlated entities that 
used the 1995 Policy to disclose 
violatious; 

A series of meetings and conference 
calls with representatives from industry. 
environmental organizations, and 
States; 

Focused stakeholder discussions on 
the Audit Policy at two pnblic 
conferences co-sponsored by EPA's 
Office of Enforcement and Compliance 
Assnrance (OECA) and the Vice 
President's National Partnership for 
Reinventiug Government, entitled 
"Protecting Pnblic Health and the 
Environment through Innovative 
Approaches to Compliance"; 

A Federal Register notice on March 
2. 1999, soliciting comments on how 
EPA can further protect and improve 
public health and the environment 
through new compliance and 
enforcement approaches (64 FR 10144); 
and 

CODY of that document will also be 
a v ~ ~ l a b l e  thruugl~ t l~e  i)o<.ket and 
Infur~nalion Center ds \vcII on the 
Internet at www.epa.govloecalore1 
apolguid.html. 

Overall, the Andit Policy evaluation 
revealed very positive results. The 
Policy has encouraged voluntary self- 
policing while preserving fair and 
effective enforcement. Thus, the 
revisions issued today do not sigual any 
intention to shift course regarding the 
Agency's position on self-policing and 
voluntary disclosures bnt instead 
represent an attempt to finctune a 
Policy that is already working well. 

Use of the Andit Policy has been 
widesuread. As of October 1. 1999. 
ap,jruxirnart4y (170 ognnizalions had 
disclust~d nc.toal or pulvn:~al vlulat~unr 
J I  #,lure than 2700 inciltr.es. T l ~ e  nulllbrr 
of disclosures has increased each of the ~- ~~ ~~ ~~~ 

four years the Policy has been in effect. 
Results of the Audit Policy User's 

Survey revealed very high satisfaction 
rates among nsers, wi th~89o of 
respondents stating that they would use 
the Policy again and 84% stating that 
they would recommend the Policy to 
clients andlor their counterparts. No 
respondents stated an unwillingness to 
use the Policy again or to recommend its 
use to others. 

The Audit Policv and related 
documents. inc~trdin~ Age~~ey 
intt,rprt,llvt, gtlldnncc and gent,rdl 
intt,rest ncwrli~llerr. RTV availablr on thc 
Internet at www.eoa.eovloecaloreI 
apolguid r\ddit io~al~uidance fur 
implrmenling t l~e  Policy in the context 
of crirnioal violations can br fournd at 
www.epa.govloecaloceft/aud 012 html. 

In addition to the Audit po{cy,;he 
Agency's revised Small Business 
Compliance Policy ("Small Business 
Policy"] is also available for small 
entities that employ 100 or fewer 
individuals. The Small Business Policy 

and corrected, and which were 
discovered svstematicallv-that is, 
~ l ~ r o u g l ~  vol;nlar,v si~dits or complianct, 
managtvlltvlt ~ v ~ t e m s .  'fu pruvidr an 
incrntive fur rnllllus tu disclusr and 
correct violations regardless of how they 
were detected, the Policy reduces 
gravity-based penalties by 75% for 
violations that are voluntarily 
discovered and promptly disclosed and 
corrected, even if not discovered 
systematically. 

EPA's enforcement program provides 
a strone incentive for comnliance bv - 
lmpusing stiff sarlctiu~~s fur 
nuncumplinncr. Eniorctwnent lws 
contrihtrted tu the d r d u ~ d t . ~  cxrransion 
of environmental auditing as measured 
in numerous recent surveys. For 
example, in a 1995 survey by Price 
Waterhouse LLP, more than 90% of 
corporate respondents who conduct 
audits identified one of the reasons for 
doing so as the desire to find and correct 
violations before government inspectors 
discover them. (A copy of the survey is 
contained in the Docket as document 
Vnl-A-76.) 

At the same time. because eovernment 
~ 

rt,sutrrccs arc lilnired. un:versdl 
c ~ r ~ ~ ~ p l i n n c c  cannot he ach~ t~v t~d  witl~out 
activt, eff~>rls b\ i h r  reaolatt,d 
community to bolice &emselves. More 
than half of the respondents to the same 
1995 Price Waterhouse snrvey said that 
thev would e x ~ a n d  environmental 
auditing in exihange for reduced 
penalties for violations discovered and 
corrected. While many companies 
already audit or have compliance 
mauagement programs in place, EPA 
believes that the incentives offered in 
this Policy will improve the freqnency 
and quality of these self-policing efforts. 

D. Incentives for Self-Policing 

Section C of the Audit Policy 
identifies the major incentives that EPA 
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I,rovides lo cnroursgr rrlf-policing. srlf- hrnrRt providvr an inrrnliv~. ior alrhougl~ llle rnlity I I I I I ~ ~  he acting in  
di<~:osure. ialld l)rontpl rrlf-co~rcction. rmul;atcd entitics lo comply on time. good faith and muit adopt 4 ayslemalic 
For entities tha&ee<the conditions of ~ ~ 

t l~e  I'ol~ry, rhr available inct.nlivr> 
include w,tiving or reduring gravily- 
I,ased civil ~en.a l~i rs ,  drrlining lo 
recommend crimiaal prosecution for 
regulated entities that self-police, and 
refraining from routine requests for 
audits. (As noted in Section C of the 
Policy, EPA has refrained from making 
mutine requests for audit reports since 
issuance of its 1986 policy On 
environmental anditing.1 

1. Eliminating Gravity-Based Penalties 
In general, civil penalties that EPA 

assesses are comprised of two elements: 
the economic benefit component and 
the gravity-based component. The 
economic benefit component reflects the 
economic eain derived from a violator's 

~ & ~ a y e r s  whose payments are late 
expect to pay interest or a penalty; the 
same principle should apply to 
corporations and other regulated entities 
that have delayed their investment in 
compliance. Second, collecting 
economic benefit is fair because it 
protects law-abiding companies from 
being undercut by their noncomplying 
competitors, thereby preserving a level 
playing field. 

2. 75% Reduction of Gravity-based 
Penalties 

Gravity-based penalties will be 
reduced by 75% where the disclosing 
entity does not detect the violation 
through systematic discovery but 
otherwise meets all other Policy 
conditions. The Policv a~~rour ia te lv  

al,l%o'~cl~ lo prcvcnling mcurring 
violations. llnllortanl lin~ilalioni lo l l l r  
incvntive apply. It  will not hr availahlr. 
for +.rnmplc, whrrr cor1,oraIr officials 
,ire cnnsciouily lnvolvcd in or willh~lly 
blind to violations, or conceal or 
condone noncomnliance. Since the 
rngulalt.d P I I I I I ~  n;ust salisf) conditions 
U(2) througl~ Dl91 of1l.t. Policy. 
violations that cause serious harm or 
which may pose imminent and 
snbstantial endangerment to hnman 
health or the environment are not 
eligible. Finally. EPA reserves the right 
to recommend prosecution for the 
criminal conduct of any culpable 
individual or subsidiary organization. 

While EPA may decide not to 
recommend criminal prosecution for 
disclosine entities. ultimate ~~~ ,. ~ ~ . .. . ~. ~ ~~~~ 

illegal i:on~l,t.liltvr advantag+.. Gravily- l~milr ihn co~r~plele wslver ofgr.~v~ly- prosrcll~c%ial disrrrtion rtwdes willl the 
b.asr~l penallit.; arc tl:dl por t io~~ of llw 11ast.d rivll pt.~~allins to cnmpanirs Illat I1.S. Urptrcmenl of lv~sticc, wliich will 

over and above ihe economic 
benefit. They reflect the egegiousness 
of the violator's behavior and constitute 
the punitive portion of the penalty For 
further discussion of these issnes, see 
"Calculation of the Economic Benefit of 
Noncompliance in EPA's Civil Penalty 
Enforcement Cases," 64 FR 32948 (June 
18, 1999) and "A Framework for 
Statute-Specific Approaches to Penalty 
Assessments," #GM-22 (19841, U.S. 
EPA General Enforcement Policy 
Compendinm. 

Under the Audit Policy, EPA will not 
seek eravitv-based oenalties for ~~u > 

disclosing entilirs lllal ltlnrl all nilln 
Policy rondi t io~~i ,  inclodir~g sy\lt*mi~lic 
discovrrv. ["Sv.lrnialic di>covrrv" 
means the detection of a 
violation through an environmental 
audit or a compliance management 
system that reflects the entity's due 
diligence in preventing, detecting and 
correcting violations.) EPA has elected 
to waive gravity-based penalties for 
violations discovered systematically. 
recognizing that environmental auditing 
and compliance management systems 
play a critical role in protecting hnman 
health and the environment by 
identifying, correcting and ultimately 
prrvnllling I iolrlions. 

t l o u ~ ~ ~ v r r ,  !<PA rrservrs lllr rig111 lo 
cnllect anv econonlir heneiit that mav 
have beeirealized as a result of 
noncompliance, even where the entity 
meets all other Policy conditions. Where 
the Aeencv determines that the - ,  
t.co~~omic bt.neftl is insig~~ificanl, Iht. 
Agr~~cy  also it l i ly waivt. Illis compon,.nl 
ofthe penalty. 

EPA's decision to retain its discretion 
to recover economic benefit is based on 

conduct environmental auditing or have 
in nlace a comvliance management 
$y;tenl. Ilnwrvt.r. tn encouragr 
disclnsurr and correctinn of vio.ations 
even in the absence of systematic 
discovery, EPA will reduce gravity- 
based penalties by 75% for entities that 
meet conditions Dl21 through D(91 of the 
Policy. EPA expects that a disclosure 
under this ~rovision will encouraee the - 
vnlily lo work w~lll rhn Agency lo 
rrsolvr rnvironn~enl:al prohlm~. and 
hrcin to develop an nffeclivv nudil~nr - - 
progam or compliance management 
system. 

3. No Recommendations for Criminal 
Prosecution 

In accordance with EPA's 
Investigative Discretion Memo dated 
January 12, 1994, EPA generally does 
not focus its criminal enforcement 
resources on entities that voluntarily 
discover, promptly disclose and 
expeditionsly correct violations, unless 
there is potentially culpable behavior 
that merits criminal investigation. When 
a disclosure that meets the terms and 
conditions of this Policy results in a 
criminal investigation, EPA will 
eenerallv not recommend criminal 
irosecu<ion for the disclosing entity, 
although the Agency may recommend 
prosecution for culpable individnals 
h d  other entities. The 1994 ~ ~~ 

Invt~sligalivr Uisrrelion Mrnin is 
available orb lllr lnlt.r~~rl at l~ttp:// 
www.epa.govloecalore1 aedlc6mpl 
acomplall .html. 

The "no recommendation for criminal 
prosecution" incentive is available for 
entities that meet conditions D(2) 
throueh Dl91 of the Policv. Condition 

be gnided by its own policy on 
volnntary disclosures ("Factors in 
Decisions on Criminal Prosecutions for 
Environmental Violations in the Context 
of Significant Volnntary Compliance or 
Disclosure Efforts by the Violator," Jnly 
1, 1991) and by its 1999 Guidance on 
Federal Prosecutions of Corvorations. In 
addition, where a disclosing entity has 
met the conditions for avoiding a 
recommendation for criminal 
prosecution under this Policy, it will 
also be eligible for either 75% or 100% 
mitigation of gravity-based civil 
penalties, depending on whether the 
systematic discovery condition was met. 

4. No Routine Requests for Audit 
Reports 

EPA reaffirms its Policy, in effect 
since 1986, to refrain from routine 
requests for audit reports. That is. EPA 
has not and will not rontineiy request 
copies of audit reDorts to trimer 

Ir~lplrmt~~~lation of Illc. 1995 Po:lcy 11.1s 
~~rodoced no vvidcncn th;#t rh~ ,  Agency 
has devi;alt.d, or sllould dt,vialc, frorr~ 
this Policy. In general, an audit that 
results in expeditious correction will 
reduce liability, not expand it. However, 
if the Agency has independent evidence 
of a violation, it may seek the 
information it needs to establish the 
extent and natnre of the violation and 
the de ee of culpability. 

For gscnssion of the circnmstances in ~~ ~ ~~ - ~ 

which EPA might request an audit 
report to determine Policy eli~ibilitv, 
see the explanatory text i n  coiperaiion, 
section I.E.9. 

E. Conditions 
~, . 

two redsons. First, facing the risk that D(1) "systcrndtir rliscovcry" is not Section U desrrihcs rhc nine 
111+.Agency will recoup + , r o ~ ~ o n ~ i c  rt.quircd to be nligihlc for ill:s inct*ntire, conditions rllal a regulated Pttlity must 
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meet in order for the Agency to decline criteria have been met in deciding 
to seek (or to rednce) gravity-based whether to rant Audit Policy credit. 
penalties nnder the Policy. As explained As a conjition of penalty mitigation. 
in section I.D.l above, regulated entities EPA may require that a description of 
that meet all nine conditions will not the regulated entity's compliance 
face gravity-based civil penalties. If the management systen~ be made publicly 
regulated entity meets all of the available. The Agency believes that the 
conditions except for D(1)-systematic availability of such information will 
discovery-EPA will reduce gravity- allow the public to judge the adequacy 
based penalties by 75%. In general, EPA of campliance management systems, 
will not recommend crinlinal lead to enhanced compliance, and foster 
prosecution for disclosing entities that greater public trust in the integrity of 
meet at least conditions D(2) through compliance management systems. 
D(91. 2. Voluntary Discovery 
1 .  Systematic Discovery of the Violation under section ~ ( 2 1 ,  the 
Throngh an Environmental Audit or a must have been identified voluntarily, 
Compliance Management System and not through a monitoring, sampling, 

Under Section D(l), the violation or auditing procedure that is required by 
must have been discovered throngh statute, regnlation, permit, jndicial or 
either (a) an environmental audit, or (b) administrative order, or consent 
a compliance management system that agreement. The Policy provides three 
reflects due diligence in preventing, specific examples of discovery that 
detecting and correcting violations. Both would not be voluntary, and therefore 
"environmental audit" and "compliance would not be eligible for penalty 
management system" are defined in mitigation: emissions violations 
Section B of the Policy. detected through a required continuous 

The revised Policv uses the term emissions monitor. violations of NPDES ~ ~~ ~~~ ~ - , ~~~ 

~ ~ 

'.compI.atlce trlanagerlteot sy,terr~" d i z c ~ i a ~ e  Ilmit, fuurld thro~lgh 
~t~atrad of 'duc diligence." which waz prezcribcd ittonitori~~g. and violntio~ls 
ttzcd in rllr 1005 Policy. 'l'hi, chanec i n  discoverrd lhrouali a comnlia~lce audit 
nomenclatnre is intended solely tou required to be peyformed Gy the terns 
conform the Policy language to of a consent order or settlement 
terminology more commonly in use by agreement. The exclusion does not 
indnstry and by regulators to refer to a apply to violations that are discovered 
svstematic manaeement ulan or uursuant to audits that are conducted as , ~ 

~ ~ - ~ ,  . 
systemill>c cffort, to achieir and pa t  of a comprelicrlsivc rnviron~~~enlal  
~ n a i l l t i t ~ ~ ~  complii(ncr. iio ,uhsIantiv~. mi~~litgemclil zystem (ELIS] r e q ~ ~ ~ r r d  
difference i, i~~ tendrd  hv zubztit~ltine ilndcrit .rrrler~lc~~t aarecr~lt.!il. 10 
the term "comnliance manaeement - eeneral. EPA s u u o o ~ s  the ~~~~ ~ .~ - 

,ysten~" for 'due diligence." as the ~ p i r m ' t a t i o f  EMS, that promnlr 
Policy c:edrly ind~catrs that the c n ~ ~ ~ p l i i t ~ ~ c e ,  prevcn~~ pnl l~~t ior~ and 
comdiance i a n a ~ e m e n t  svstem must impiove overall envi;onmental 
rcflht the rrgula:;d cetity:s dne perforr~~ar~ce I'recl~~ding the avnilahility 
diligence in prevr~lting, detecting itnd nf the Audil 1'oI;cy b r  discovcrie, madr 
correcting violations. 

Compliance management programs 
that train and motivate employees to 
prevent, detect and correct violations on 
a daily basis are a valuable complement 
to periodic auditing. Where the 
violation is discovered through a 
comnliance management svstem and not 
throLgh an audi t .ke  disclosing entity 
sbonld be prepared to document how its 

through a comprehensive EMS that has 
been implemented pursuant to a 
settlement agreement might discourage 
entities from agreeing to implement 
such a system. 

In some instances, certain Clean Air 
Act violations discovered, disclosed and 
corrected by a company prior to 
issuance of a Title V pernit are eligible 
for oenaltv mitieation under the Policv. 

progr~m rifleit, !he due dil ige~~ce For further guldarlce i n  thiz area, ,er 
criteria drfined in Section B ofthe 'Rrdllcrd !'c~~itltle\ for Ui,cIn~~~re,  of 
l'olicy ztalemrnl. Tl~ese criteria, which (:ert;tin Clean Air Act viola ti or^^." 
are adapted from existing codes of Memorandum from Eric Schaeffer. 
priicticL-z~~ch it, ( : I iapt~ Eight of the Director oi the EPA Office of ~rgul . t tur~ 
1I.S Se~~te~lcil lg (;uidelirlr, for Enforcemmt, dated Septelllbrr 30. 1999. 
orgar~irational drfr~~dant, ,  effectivr 'l'liis docl.~~~ent is availitbl~ on the 
since 1991-are flexible enough to Internet at www.epa.gov/oecalorel 
accommodate different types and sizes apolguid.html. 
of businesses and other regulated The voluntary requirement applies to 
entities. The Agency recognizes that a discovery only, not reporting. That is, 
varietv of com~liance manaeement anv violation that is voluntarilv - 
programs are feasible, and it will discovered is generally eligible for 
determine whether basic due diligence Andit Policy credit, regardless of 
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whether reporting of the violation was 
required after it was found. 

3. Prompt Disclosure 
Section D(3) requires that the entity 

disclose the violation in miting to EPA 
within 21 calendar days after discovery. 
If the Zlst dav after discoverv falls on ~, - ~ - , 
H wceke~ld nr Federal holiday, the 
di,closur~ prriod will br rxtended to 
the first bu j i~~ezr  day follnwine the 2 l z t  
day after discovery. if a statute-or 
regulation requires the entity to report 
the violation in fewer than 21 days, 
disclosnre must be made within the 
Ilme 1i111it ezlabli,lied by law. (For 
exatt~plr, unpcrmitted releazez of 
hazardous substances must be reported 
immediately under 42 U.S.C. 9603.) 
Disclosures under this Policy should be 
made to the appropriate EPA Kegional 
office or, where multiple Regions are 
involved. to EPA Headouarters. The 
Agvncy will work clozely wit11 Statt,s az 
~irrdcd to en,urt. iair arid elficie~lt 
in~olrmentatio~~ of the Pol~rv. For 
adaitional guidance on making 
disclosnres, contact the Audit Policy 
National Coordinator at EPA 
Headquarters at 202-564-5123. 

The 21-day disclosure period begins 
when the entity discovers that a 
violation has, or may have, occurred. 
The trigger for discovery is when any 
officer, director, em loyee or agent of 
the facility has an o$ectively reasonable 
basis for believing that a violation has, 
or may have, occurred. The "objectively 
reasonable basis" standard is measured 
agair~st what a p r ~ d e ~ l t  person, having 
the , i ~ r l l t .  infnrmatio~~ az war availablr lo 
the i~ld~vid~litl i n  queztion, wuuld havr 
believed. It is not measured against 
what the individual in question thought 
was reasonable at the time the situation 
was encountered. If an entity has some 
doubt as to the existence of s violation. 
tlir reromme~ldrd cotlrjc iz for the 
c ~ ~ t i t y  to proceed wilh the di,ilosure 
and itllnw thc reauliltory authori~iez to 
make a definitive determination 
Contract personnel who provide on-site 
services at the facility may be treated as 
employees or agents lor pilrposes of the 

pOIlt%k 21-dav ueriod has not vet , . , ~ 

expired and an enlily sujpectz that it 
will he un;tble to rrlrrl the de;tdline, the 
entity should contact the appropriate 
EPA office in advance to develop 
disclosure terms acceptable to EPA. For 
situations in which the 21-dav period 
already has expired, the ~ ~ e i c y  may 
accept a late disclosure in the 
exceptional case, such as where there 
are complex circumstances, including 
where EPA determines the violation 
could not be identified and disclosed 
within 21 calendar days after discovery. 
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EPA also may extend the disclosure 
period when multiple facilities or 
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will not he considered independent. For 
example, a disclosure will not he 
independent where EPA is already 
investigating the facility in question. 
However, under subsection (a), where 
the entity does not know that EPA has 
commenced a civil investigation and 
proceeds in good faith to make a 
disclosure under the Audit Policy, EPA 
may, in its discretion, provide penalty 
mitieation under the Audit Policy. The 

are encouraged to contact the Agency 
with any questions concerning Audit 
Policy availability. 

5. Correction and Remediation 
Under Section D[5), the entity must 

remedy any harm caused by the 
violation and exneditiouslv certifv in 

a , .qu~si t iu~~i  are invulved. 
In lhe m~~lli-facilily iontext. EPA will 

onli~~arilv ektend ihr. 21-dav ~~r,riud tu 
allow reisonable time for completion 
and review of multi-facility andits 
where: [a) EPA and the entity agree on 
the timine and scope of the andits prior writing to al,l,rol,riatr, Fr.i!cral, State, 

and lu,.al aulhuritics ltta~ i l  ha. 
corrected the violatl~~n. Cl~rrnc ~ i u n  and 

to their c&menc~ment; and (b) 
facilities to be audited are identified in 

remediation in this context inclnde 
responding to spills and carrying out 
any removal or remedial actions 
reouired hv law. The certification 

advance. In the acquisitions context, 
EPA will consider extending the prompt 
disclosure period on a case-by-case 
basis. The 21-day disclosure period will 
begin on the date of discovery by the 
acqniring entity, hut in no case will the 
period begin earlier than the date of 

stlbrp<.lwn ( i t )  ex,.el,tiun i~l,pliei only I U  

civil invc~~igatiuns: i l  i lo~.i nu1 i!l,l,ly i l l  

~ l ~ c  (:rimin;rl cunlexr. Othcr examplr~i of 
situations in which a discoverv is not . ~ ~, ~ ~ 

reqnirement enables EPA to ensure that 
the regulated entity will be publicly 

cunsidercd indep~,nde~~t  are where ;! 
citicel~i' group has pruvided 110!i,:e of 
its inteut tu SIIL., nliere a third partv has accountable for itacommitments - 

throngh binding written agreements, 
orders or consent decrees where 
necessary. 

Under the Policv, the entitv must 

acquisition. 
In snmmary. Section D(3) recognizes 

that it is critical for EPA to receive 

already filed a complaint, wheie a 
whistleblower has reported the potential 
violation to government authorities, or 
where discoverv of the violation hv the timely reporting of violations in order to 

have clear notice of the violations and 
the opportnnity to respond if necessary. 
Prompt disclosure is also evidence of 
the rermlated entitv's good faith in 

< orrect the viul;lliun within GO c;filendar 
d;xys from thr, ililtt, uf diicovery, ur ; t i  

cxpr~ditiut~sly a i  i~uasiblr,. EPA 

guveromr.nl was i m m i ~ ~ e n ~ .  Cund:t:on 
U(4)I(:l-rt~e fll~ng uf ;I i.uml,lainl b) n 
~ t ~ i n l  rlarlv -uvr,rs form;~l iudi<:i;.l and 

reioenizes that some violations can and admiiis&tive complaints as well as 
informal complaints, such as a letter 
from a citizens' group alerting EPA to a 
potential environmental violation. 

Rermlated entities that own or oDerate 

shozd  be corrected immediately, while 
others may take longer than 60 days to 
correct. F& examole, more time mav be 

depend; unon timelv and accurate req~~irrd  I F ,  ;ll,i~al exl,cnd~turcs nm 
i~~volved ur if ~rvhnulogwal isstlr,s ;lrr, a 
fa(:ror. If more l h a ~ ~  60 days will be 
required. ~ h r .  disc l u s i ~ ~ g  enlily musl su 
notify ~ h c  Agency in wriling prior ta llic 
( : U I ~ , I L I ~ ~ U I I  of thc 60-tli!y r,er~od. 11. ;1II 

reporting. The public relies on timely 
and accurate reports from the regulated 

" 
mnltiple facilities are subject to section 
D(4)Ib) in addition to D(4)Ia). EPA commnnity, noi only to measure 

compliance hut to evalnate health or 
environmental risk and gauge progress 
in reducing pollntant loadings. EPA 
expects the Policy to enconrage the kind 
of vieorous self-nolicine that will serve 

encourages multi-facility auditing and 
does not intend for the "independent 
discovery" condition to preclude 
availability of the Audit Policy when 
multiple facilities are involved. Thus, if 
a regulated entity owns or operates 
mnltiple facilities. the fact that one of its 
facilities is the subject of an 
investigation, inspection, information 
request or third-party complaint does 
not automatically preclude the Agency 
from erantine Audit Policv credit for 

cases, the regulated entft$will be 
expected to do its utmost to achieve or 
return to compliance as expeditiously as 
possible. 

If correction of the violation depends 
upon issnance of a permit that has been 
applied for but not issued by Federal or 
State authorities, the Agency will, 
where appropriate, make reasonable 
efforts to secure timely review of the 
permit. 

6. Prevent Recurrence 
Under Section Dl61, the rermlated 

- - 
~hr,se ohiecrives ifi~ld dor .~  nu1 i~ltt,nd 
th;!~ i l  jus~if) delaved rcporlutg. ~ V ~ L > I I  
viololio~~s of r e i , o r l i ~ ~ ~  requ i re~~~e~t l r  are 
voluntarily discoverd, tGey must he 
promptly reported. When a failure to 
report results in imminent and 
substantial endaneerment or serious 
harm to the environment. Andit Policy 
credit is precluded under condition 

Audit Policv conditions are met 
However, just as in the single-facility 
context, where a facility is already the 4. Discovery and Disclosure 

Independent of Government or Third 
Party Plaintiff 

Under Section D(4), the entity must 
discover the violation independently. 
That is, the violation must be 
discovered and identified before EPA or 
another government agency likely 
would have identified the problem 
either through its own investigative 
work or from information received 
through a third party. This condition 
reauires reeulated entities to take the 

subject of a government inspection, 
investigation or information request 
(including a broad information request 
that covers multiple facilities), it will 
generally not be eligible for Audit Policy 
credit. The Audit Policv is desiened to 

stem mav include, hut are not limited 
to,;mpr&ements to the entity's 
environmental auditing efforts or 
compliance managemeit system. 

7 .  No Repeat Violations 
Condition D171 bars reneat offenders 

, ~ -~ - 
encourage regulated entities to disclose 
violations before any of their facilities 
are under investigagon, not after EPA 
discovers violations at one facility. 
Nevertheless, the Agency retains its full 
discretion under the Audit Policy to 
erant ~ e n a l t v  waivers or reductions for 

. . 
from receiving Audit Policy credit. 
Under the repeat violations exclusion. 
the same or closelv-related violation - 

ioiri;~tivr. to fiud viul;~tiu~~s u ~ i  tlleir own 
;and di~(.Iosc tllem proml~~l)  i1151~ad of 
wait.oe fur ; I I I  i~~d ica~ ion  uf a p r . [ t d i ~ ~ ~  

must not have occurred at the same 
facility within the past 3 years. The 3. 
year period begins to run when the 
eovernment or a third nartv has eiven 

~, . ~ ~ 

guud.f;lith dis,.lostlr<s made i l l  the 
multi-f~cilil). , .u~~lvxl. LPA has wurked 
,.lusclv wilh a  umber ofenrities ~ I I J I  enforcement action or third-nartv - 

3 

complaint. 
Section D[4)[a) lists the circumstances 

under which discovery and disclosure 

have qeceived Audit Policy credit for 
multi-facility disclosures, and entities 
contemplating multi-facility auditing 

- . , 
 he viulatur iinticc of a spr>cifii. 
violation, wi~hout regard to when the 
nr~g~nal  v iol ;~t io~~ c i~ed i n  the nolir e 
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actually occurred. Examples of notice Once a consent agreement has been enforceability of environmental laws. It 
include a complaint, consent order. negotiated, there is little incentive to is important to distinguish between 
notice of violation, receipt of an comply if there are no sanctions for EPA's Audit Policy and the audit 
inspection report, citizen suit, or receipt violating its specific requirements. The privilege and immunity laws that exist 
of penalty mitigation through a exclusion in this section also applies to in some States. The Agency remains 
compliance assistance or incentive violations of the terms of any response, firmly opposed to statutory and 
project. removal or remedial action covered by regulatory audit privileges and 

When the facility is part of a multi- a written agreement. immunity. Privilege laws shield 
facility organization, Audit Policy relief evidence of wrongdoing and prevent 
is not available if the same or a closely- " States from investigating even the most 
related violation occurred as part of a Under Section D[9], the regulated serious environmental violations. 
pattern of violatio~is at one or more of entity must cooperate as required by Immunity laws prevent States from 
these fac~lities within the past 5 years. EPA and provide the Agency with the obtaining penalties that are appropriate 
If a facility has been newly acquired, the information it needs to determine Policy to the seriousness of the violation, as 
existence of a violation prior to applicability. The entity must not hide, they are required to do under Federal 
acqnisition does not trigger the repeat destroy or tamper with possible law. Audit privilege and immunity laws 
violations exclusion. evidence following discovery of are unnecessary, undermine law 

The term "violation" includes any potential environmental violations. In enforcement, impair protection of 
violation subject to a Federal, State or order far the Agency to apply the Policy human health and the environment, and 
local civil judicial or administrative fairly, it mnst have sufficient interfere with the public's right to know 
order, consent agreement, conviction or information to determine whether its of potential and existing environmental 
plea agreement. Recognizing that minor conditions are satisfied in each hazards. 
violations sometimes are settled without individual case. In general, EPA Statutory audit privilege and 
a formal action in court, the term also requests audit reports to determine the immunity run counter to encouraging 
covers anv act or omission for which the av~licabilitv of this Policy only where the kind of ODerlness that builds trust 
~ e ~ ~ ~ l a t r d ' r n l i l y  I I ~ S  received d pcrially the  i n b r m d i ~ o ~ ~  contdtnc,l i r l  lhe dll,lil I~etive~n rrg;li~tors, llle r rg .~ I ;~~ed  
reduction ill  I l l?  p;tsl. This i.o~:dtlion repod is not rradilv . 3 ~ . 1 1 1 ~ 1 1 1 1 ?  elseivl~rre co~~lmunily 2nd the puhlic Fnr 
covrrq si!tc;filions iu whicl, the reguldtrd .!nd ivl~ern tl'A ilrc~#les I I I ~ I  the rxdi~~ple.  n r i v ~ l r y r ~ l  in lormdt~n~~ 011 . 
entity has had clear notice of its 
noncompliance and an opportunity to 
correct the problem. 

The repeat violation exclusion 
benefits both the public and law-abiding 
entities by ensuring that penalties are 
not waived for those entities that have 
previously been notified of violations 
and fail to prevent repeat violations. 
The %year and 5-year "bright lines" in 
the exclusion are designed to provide 
regnlated entities with clear notice 
about when the Policy will be available. 

8. Other Violatious Excluded 
Section Dl81 orovidcs that Policv . . .  

hen~efils ;are no1 dv;,ilal,le fur certah 
typrr of viol;~tions. Suhsertion U(8)ia) 
exclu~lrs \.ioldttnns that rerull in seriuu, 
actual harm to the euvironment or ~~~~ 

whicll inav Il;we presented an i l l i i ~ ~ l ~ ~ r ~ l l  
and sul~slnntidl e~~daugermelil to pul~llc 
I,calll~ or the ell\,tronmP!8t Wl~en events 
or FUCII  a cu~areqtlenu;~l Ltature uccur. 
viol;fitors are ineligil,le for prnaltv rt.lief 
and other i~~cenl:\,es u ~ ~ d e r  tllr Aud~l 
Policv. However. this condition does 
not l i ~ r  an ent~ty from qudlifvc~~g for 
Audtt Policy relief solclv hecausr tllc 
violatio~~ i~~\.olr,es rclc.$ze of a vo:lulanl 
to the enviroument, as such releases do 
no1 necessarily result in serious actual 
harm or an immineut and substantial 
endanaerment. To date. EPA has not 

information is necessary to determine 
whether the terms and conditions of the 
Policy have been met. In the rare 
instance where an EPA Regional office 
seeks to obtain an audit report because 
it is otherwise unable to determine 
ivhcll~rr I'olicy cu~~ditionc h;~vc lwen 
nlct, the Rcgiondl offi, e will nolily the 
Cffi, e of Rexulaton, rnforce~~lenl 21 tl'A 
headquarters. 

Entities that disclose potential 
criminal violations may expect a more 
thorough review by the Agency. In 
criminal cases, entities will be ex~ected 
I U  prov~de. 21 a IIllutrnuIIl. llle lolloiving 
Access to all retluesled ilocorncnts, 
dccrss lo dl1 cnlplovees of t l~e  ~lisclosinc 
entity; assistance in investigating the 

- 
violation, any noncompliance problems 
related lo the disclosure, and any 
environmental consequences related to 
the violations: access to all information ~. 
relevant lo the violaltons iltsclosrd, 
includ~nglh.fit portlull nf llle 
environmentalaudit reDort or 
doc~tmvnl;~tio~~ from the conlpliance 
management sy~tciu illat revt.aled ihe 
viol;~tion: and dCCcsS to the i~~tlivi,lu;~lz 
who conducted the audit or review. 

F. Opposition to Audit Privilege and 
Immunity 

The Agency believes that the Audit 
Policy provides effective incentives for 

comdliance conGined in an audit reoort 
may'include information on the cauGe of 
violations, the extent of environmental 
harm, and what is necessary to correct 
the violations and prevent their 
recurrence. Privileged iufomation is 
unavailable to law enforcers and to 
members of the public who have 
suffered harm as a result of 
euvironmental violations. The Agency 
opposes statulory immunity because it 
diminishes law enforcement's ability to 
discourage ~vrongful behavior and 
interferes with a regulator's ability to 
punish individuals who disregard the 
law and   lace others in danger. The 
~ g e n c ~  gelieves that its ~ u g i t  Policy 
provides adequate incentives for self- 
policing but without secrecy and 
without abdicatiug its discretiou to act 
iu cases of serious environmental 
violations. 

Privilege, by definition, invites 
secrecy, instead of the openness needed 
to build public trust in industry's ability 
to self-police. American law reflects the 
high valne that the public places on fair 
access to the facts. The Snpreme Court, 
for example, has said of privileges that. 
" [wlhatever their origins, these 
exceptions to the demand for every 
man's evidence are not lightly created 
nor expansively construed, for they are 
in deroeation of the search for tmth." . . ~~~~ - 

~nvokFd the serious acludl h a r : ~ ~  or tile zrlf-pnlict~~g w~~l l~nu l  i:opdiring law ~ h r l r d ' ~ 1 o l r ~  v A1txon. 418 l l  S. 683, 
immillen: and sul~stantial enditngrr~nent ellforremenl, p11Itit11: the fll\.irunl~~t.nl 81 710 [I9741 Federal cuurts have 
clauses to deny Audit Policy credit for risk or hiding environmental unanimously refused to recognize a 
any disclosure. compliance information from the privilege for environn~ental audits in the 

Subsection D(8)b) excludes violations public. Although EPA encourages context of government investigations. 
of the specific terms of any order, environmental auditing, it must do so See, e.g., United States v. Dexter Corp., 
consent agreement, or plea agreement. without compromising the integrity and 132 F.R.D. 8 ,10  (D.Conn. 1990) 
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(application of a privilege "would Agency remains opposed to State issues of interpretation and to 
effectively impede [EPA's] ability to legislation that does not include these coordinate self-disclosure initiatives. In 
enforce the Clean Water Act, and would basic protections, and reserves its right addition, in 1999 EPA established a 
he contrary to stated public policy.") Cf. to bring independent action against National Coordinator position to handle 
In re Grand Jury Proceedings. 861 F. regulated entities for violations of Audit Policy issues and 
Supp. 386 (D. Md. 1994) (company must Federal law that threaten human health implementation. The National 
comply with a suhpoena under Food, or the environment, reflect criminal Coordinator chairs the QRT and, along 
Drug and Cosmetics Act for self- conduct or repeated noncompliance, or with the Regional Audit Policy 
evaluative dacuments). allow one company to profit at the coordinators, serves as a point of contact 

G. Effect on States expense of its law-abiding competitors, on Audit Policy issues in the civil 
context. 

The revised final Policy reflects EPA's H. Scope of Policy 
desire to provide fair and effective EPA has developed this Policy to 
incentives for self-policing that have guide settlement actions. It is the Criminal disclosures are handled by 
practical value to States. To that end, A ~ ~ ~ ~ ~ ' ~  practice to make all the Voluntary Disclosure Board (VDB), 
the Agency has consulted closely with compliance agreements reached under which was established by EPA in 1997. 
State officials in developing this Policy. this policy in to provide the The M E  ensures consistent application 
As a result, EPA believes its revised regulated community with fair notice of of the Audit Policy in the criminal 
final Policy is grounded in decisions and to provide affected context by centralizing Policy 
commonsense principles that should communities and he interpretation and application within 
prove useful in the development and informatian regarding A~~~~~ action. the Agency. 
implementation of State programs and some in the community have Disclosures of potential criminal 
policies. suggested that the Agency should violations may he made directly to the 

EPA recognizes that States are convert the Policy into a regulation M E ,  to an EPA regional criminal 
partners in implementing the hecallse they feel doing so would ensure investigation division or to DOJ. In all 
enforcement and compliance assurance greater consistency and cases, the M E  coordinates with the 
progam. When consistent with EPA's Following its three.year evaluation of investigative team and the appropriate 
policies on protecting confidential and the Policy, however, ,he Agency prosecuting authority. During the course 
sensitive information, the Agency will believes that there is ample evidence ofthe investigation, the M E  routinely 
share with State agencies information that the Policy has worked well and that monitors the progress of the 
on disclosures of violations of there is no need for a formal lnvestigation as necessary to ensure that 
Federally-authorized, approved or rulemaking, Furthermore, as the Agency sufficient facts have been cstahlished to 
delegated programs. In addition, for seeks to respond to lessons learned horn determine whether to recommend that 
States that have adopted their own audit its experience handling self. relief under the Policy he granted. 
policies in Federally-authorized. disclosures, a is much easier to At the conclusion of the criminal 
approved or delegated programs. EPA amend than a regulation, Nothing in investigation, the Board makes a 
will generally defer to State penalty release of the final recommendation to the Director of 
mitigation for self-disclosures as long as Policy is intended to change the status EPA's Office of Criminal Enforcement. 
the State policy meets minimum of the Policy as guidance. Forensics, and Training, who serves as 
requirements for Federal delegation. the Deciding Official. Upon receiving 
Whenever a State provides a penalty I. lmplementotion oJPolicy the Board's recommendation, the 
waiver or mitigation for a violation of a 

1. Civil Violations Deciding Official makes his or her final 
requirement contained in a Federally- recommendation to the appropriate 
authorized, approved or delegated Pursuant to the Audit Policy, United States Attorney's Office andlor 
program to an entity that discloses those disclosures af civil environmental DOJ. The recommendation of the 
violations in couformity with a State violations should be made to the EPA Deciding Official, however, is only 
audit policy, the State should notify the Region in which the entity or facility is that-a recommendation. r he United 
EPA Region in which it is located. This located or, where the violations to he States Attorney's Office andlor DOJ 
notification will ensure that Federal and disclosed involve more than one EPA retain full authority to exercise 
State enforcement responses are Region, to EPA Headquarters. The prosecutorial discretion. 
coordinated pro erly Regional or Headquarters offices decide 

For further inkrmation ahout whether application of the ~ ~ , j i ~  policy 3. Release of Information to the Public 
minimum delegation requirements and in a specific case is appropriate. Upon formal settlement, EPA places 
the effect of State audit privilege aud Obviously, once a matter has been copies of settlements in the Audit Policy 
immunity laws on enforcement referred for civil judicial prosecution, Docket. EPA also makes other 
authority, see "Statement of Principles: DOJ becomes involved as well. Where documents related to self-disclosures 
Effect of State Auditllmmunity Privilege there is evidence of a potential criminal publicly available, unless the disclosing 
Laws on Enforcement Authority for violation, the civil offices coordinate entity claims them as Confidential 
Federal Programs," Memorandum from with criminal enforcement offices at Business Information (and that claim is 
Steven A. Herman el al, dated February EPA and DOJ. validated by U.S. EPA], unless another 
14,1997, to he posted on the Internet To resolve issues of national exemption under the Freedom of 
under www.epa.govloecaloppa. significance and ensure that the Policy Information Act is asserted audlor 

As always, States are encouraged to is applied fairly and consistently across applies, or the Privacy Act or auy other 
experiment with different approaches to EPA Regions and at Headquarters, the law would preclude such release. 
assuring compliance as long as such Agency in 1995 created the Audit Policy Presumptively releasable documents 
approaches do not jeopardize puhlic Quick Response Team IQRTI. The QRT include compliance agreements reached 
health or the environment, or make it is comprised of representatives from the under the Policy (see Section H ) and 
profitable not to comply with Federal Regions, Headquarters, and DOJ. It descriptions of compliance management 
environmental requirements. The meets on a regular basis to address systems submitted under Section D(11. 
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Any material claimed to be Confidential accordance with the compliance (h) Whether or not EPA recommends 
Business Information will be treated in policies, standards and procedures, the regulated entity for criminal 
accordance with EPA regulations at 40 including consistent enforcement prosecution under this section, the 
CFR Part 2. In determining what through appropriate disciplinary Agency may recommend for prosecution 
documents to release, EPA is guided by mechanisms; and the criminal acts of individual managers 
the Memorandum from Assistant (0 Procedures for the prompt and or employees under existing policies 
Administrator Steven A. Herman appropriate correction of any violations, guiding the exercise of euforcement 
entitled "Confidentiality of lnformation and any necessary modifications to the discretion. 
Received Under Agency's Self- regulated entity's compliance 

managemeut system to prevent future 4. No Routine Request for Disclosure Policy," available on the 
violations. Environmental Audit Reports Internet at www.epa.gov/oecal 

sahmemo.htm1. "Environmental audit report" means EPA will neither request nor use an 
the documented analysis, conclusions, environmental audit report to initiate a 

11. Statement of Policy-Incentives for and recommendations resulting from an civil or criminal investigation of an 
Self-policing: Discovery, Disclosure, environmental audit, hnt does not entity. For example, EPA will not 
Correction and Of Violations include data obtained in, or testimouial request an environmental audit report in 
A. Pumose evidence coucerninp, the enviroumental routine inspections. If the Agency has 

This Policy iz designed tu urtl!aricu 
prurucriun uf lltrtrlan l ~ u ; ~ l t l ~  acJ (he 
ur~virun~nernt by u ~ ~ ~ u u r a g i r ~ g  rrgularud 
u~~lit lss ru voltrntarilv discu\~ur, disclusu 
curruct and ~ , I U V P I I I  violatiun~ 'f P~.dural 
environmental requirements 

B. Definitions 

Fur l,url,r)ses '1 It115 I'ulicy, tlli, 
followi~~g d c l ~ ~ i i ~ i u ~ l z  

" E i o m t  u t is a 
svstematic. documented. neriodic and . 
objective review by regulated entities of 
facility operations and practices related 
to meeting environmental requirements. 

"Compliance Management System" 
encompasses the regulated entity's 
documented systematic efforts. 
appropriate to the size and nature of its 
business, to prevent, detect and correct 
violations through all of the bllowing: 

(a) Compliance policies, standards 
and procedures that identiFy how 
employees and agents are to meet the 
requirements of laws, regulations, 
permits, enforceable agreements and 
other sources of authoritv for 

renpuns~b~iiry for uvursuulng c~mpliancc 
w~rh  l,olic~cs blandards. aud 
prucuiltrrcz, anil ;tssignmu~~r uf sy,cu~fic 
iesponsihility for assuring compliance 
at each facilitv or ooeration: 

(c) ~ e c h a n j s m s  <or systematically 
assuring that compliance policies, 
standards and pricedure;are being 
carried out. includine monitorine and " - 
auditing systems reasonably designed to 
detect and correct violations, periodic 
evaluation of the overall ~erf&mance of 

audit. 
"Gravity-based penalties" are that 

portion of a penalty over and above the 
economic benefit, i.e., the  unitive 
portion of the penalty, rath'er than that 
portion representing a defendant's 
economicgain fmm~nonc~m~liance.  

"Regulated entity" means any entity, 
including a Federal, State or municipal 
agency or facility, regulated under 
Federal environmental laws. 

C. Incentives for Self-Policing 

1. No Gravity-Based Penalties 
If a regnlated entity establishes that it 

satisfies all of the conditions of Section 
D of this Policv. EPA will not seek 
gravity-b;imd i , e~~a l t~es  for \.it.l;~lions of 
Fvneral u~~virunmunt;tl ruqtrircmc~~ts 
disuuvem~l and d ~ s e l o ~ i ~ d  1,y rhc entity 

2. Reduction of Gravity-Based Penalties 
by 75% 

If a regulated entity establishes that it 
satisfies all of the conditions of Section 
D of this Policy except for D(1)- 
systematic discovery-EPA will reduce 
by 75% gravity-based penalties for 
violations of Federal environmental 
requirements discovered and disclosed 
by the entity. 

3. No Recommendation for Criminal 
Prosecution 

(a) Ifa regulated entity establishes 
that it satisfies at least conditions D(2) 
through D(91 of thisPolicy, EPA will not 
recommend to the U.S. Deoartment of 
111sticc ur ullli~r prose~uting autllor~ry 
rh;il criminal ct~;~rgcs bt. brungh~ against 
rile disc lo sin^ vntitv. . ~ s  lung as El',\ 

independent reason to helie;e that a 
violation has occurred. however. EPA ~ - . -  
ma) seek any i~if~mmil~iun relevant lo 
irluntifvi~lg \ ,~ul; i t iu~~s ur duturmiutng 
l iab~l~tv  ur uxlenr uf llanl~. 

D. Conditions 

1. Systematic Discovery 

The violation was discovered through: 
(a) An environmental audit; or 
Ibl A comnliance manaeement svstem . . - 

~utlecring 11); r e~u l i t t~d  e~~tit).'s d u e  
diligence in i ~ r c v c ~ ~ t i ~ ~ g ,  dctc*ctil~g, and 
corrucling viulations. 'l'llc rrgularcd 
vnttly must pruvide acctrrare .ind 
romplete document;~tiun lo the Agency 
as to-how its compliance management 
svstem meets the criteria for due 
iiligence outlined in Section B and how 
the regulated entity discovered the 
violation throu~h its com~liance - 
managcme#tt system. El'A nlay reqtrlrc 
01c rcgolared rntily to make pu1,licly 
available it du~cciption 01 11s r o m ~ l i i t ~ ~ c e  
management system. 

2. Volnntary Discovery 

The violation was discovered 
voluntarily and not through a legally 
mandated monitoring or sampling 
requirement prescribed by statute, 
regulation, permit, judicial or 
administrative order. or consent 
agreement. For example, the Policy does 
not apply to: 

(a) Emissions violations detected 
through a continuous emissions monitor 

ieqnired; 
- 

Ibl Violations of National Pollutant ~~ ~ 

ihc cuml,l:il~lcr man~yem'cnr cyrlem. i le tcr rni~~c~ 1Lal lhi~'violati& is not y,;jrt LIi;A!argc Eliminatiun S y s r c ~ ~ ~  (NPUES) 
and a means lor employees or agcuts tu of a l~attcrn ur [rracllcc rllat ilisul~;~rxn lin~its dctecte(l tl~rooatl 
report violations of environmental 
requirements without fear of retaliation; 

(dl Efforts to communicate effectively 
the regulated entity's standards and 
procedures to all employees and other 
agents; 

(el Appropriate incentives to 
managers and employees to perform in 

demonshates or involves: 
(il A orevalent manaeemeut . . 

~~t~ilusol,hy ur l,r;tclicu~l~at concu~!s or 
condut~us cn\~irunme~~lal viulations: or 

(ii) llirll-level curpurale officials' or - 
managers' conscious involvement in, or 
willful blindness to, violations of 
Federal environmental law; 

require2 sampling or monitorink or 
(cl Violations discovered through a 

compliance audit required to he 
performed by the terms of a consent 
order or settlement agreement, unless 
the audit is a component of agreement 
terms to implement a comprehensive 
environmental management system. 
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3. Prompt Disclosure 

'fhc rvgol.~tcd cnlit) fully dis~lusus 
t h ~ .  s~,ccific viu.atiun in  writing tu EPA 
within 21 days lur \rithin such shonzr 
time as may be required by law) after 
the entity discovered that the violation 
has, or may have, occurred. The time at 
which the entity discovers that a 
violation has, or may have, occurred 
begins when any officer, director, 
employee or agent of the facility has an 
objectively reasonable basis for 
believing that a violation has, or may 
have, occurred. 

4. Discovery and Disclosnre 
Independent of Government or Third- 
Party Plaintiff 

(a) The regulated entity discovers and 
discloses the potential violation to EPA 
prior to: 

(i) The commencement of a Federal, 
State or local agency inspection or 
investigation, or the issnance by such 
agency of an information request to the 
regulated entity (where EPA determines 
that the facility did not know that it was 
nnder civil investieation, and EPA 
determines that the entity is otherwise 
acting in good faith, the Agency may 
exercise its discretion to rednce ar 
waive civil penalties in accordance with 
this Policy); 

(ii) Notice of a citizen snit; 
(iii) The filing of a complaint by a 

third party; 
(iv) The reporting of the violation to 

EPA (or other government agency) by a 
"whistleblower" employee, rather than 
by one anthorized to speak on behalf of 
the regulated entity; or 

(v) imminent discovery of the 
violation by a regnlatory agency. 

(b) For entities that own or operate 
multiple facilities, the fact that one 
facilitv is alreadv the subiect of an 
i~ivu;tigatio~i, i~lrpcctioll, infurmatlull 
ruqrrust ur third-party cumplaint due; 
not preclude the Agency from exercising 
its discretion to make the Audit Policv 
available for violations self-discovereh 
at other facilities owned or operated by 
the same regulated entity. 

5. Correction and Remediation 

The regulated entity corrects the 
violation within 60 calendar days from 
the date of discovery, certifies in writing 
that the violation has been corrected. 
and takm apprupriatc mra;tlrus as 
drturmir~rd by EPA to rumrdv any 
environmental or human harm due to 
the violation. EPA retains the authority 
to order an entity to correct a violation 
within a specific time period shorter 
than 60 days whenever correction in 
such shorter period of time is feasible 
and necessary to protect public health 

. ~ r ~ d  thu rnviron~ncrtt adcqilatcl) If  
mnru th.~n 6O d.rys \ r i l l  I I ~  needed tu 
correct the violation, the regulated 
entity must so notify EPA in writing 
before the 60-day period has passed. 
Where appropriate, to satisfy conditions 
Dl51 and D(61, EPA may require a 
regulated entity to enter into a pnblicly 
available written agreement. 
administrative consent order or judicial 
consent decree as a condition of 
obtaining relief under the Audit Policy, 
particularly where compliance or 
remedial measures are comolex or a 
Irngthy sclic~lulu fur attailling ar~d 
maintaining compli.~~ir.c ur rrrncdiati~lg 
harm is req&ed- 

6. Prevent Recurrence 
'flw ruqul~tcd r r ~ l i t y  agrrrs in ~ ~ i t l n g  

tu take strps to prcvent a rucnrrvncu ul 
thr \,iul:atiun. Sclch strps may i~icludu 
improvements to its environmental 
auditing or compliance management 
system. 

7. No Repeat Violations 

The suecific violation for a closelv 
relatrd \.iulationJ has not uccurrrd 
~~uv iuus ly  within tlir past thrcc years at 
tlic ;;rmr faciltty. and has nut ucci~rrcd 
within the past-five years as part of a 
pattern at multiple facilities owned or 
operated by the same entity. For the 
purposes of this section, a violation is: 

(a] Any violation of Federal, State or 
local environmental law identified in a 
judicial or administrative order, consent 
agreement or order, complaint, or notice 
of violation. conviction or olea r 
agreement or 

(b] Any act or omission for which the 
regulated entity has previously received 
oenaltv mitieation from EPA or a State 
or local agency. 

8. Other Violations Excluded 
The violation is not one which (a) 

resulted in serious actual h m .  or mav 
haw ~xe,c~iwd an in~m~nunt and 
sul,,tarltial ur~dangcnnr~it, to Iluman 
hc.llth or tl,u un\, irun~~~rnt,  ur ibl 
violates the specific terms of any 
judicial or administrative order, or 
consent agreement. 

9. Cooperation 
The regulated entity cooperates as 

requested by EPA and provides such 
information as is necessary and 
reqnested by EPA to determine 
applicability of this Policy. 

E. Economic Benefit 
EPA retains its full discretion to 

recover any economic benefit gained as 
a result of noncompliance to preserve a 
"level playing field" iu which violators 
do not gain a competitive advantage 

over regulated entities that do comply. 
EPA may forgive the entire penalty for 
violations that meet conditions D(1) 
through D(9) and, in the Agency's 
opinion, do not merit any penalty due 
to the insignificant amount of any 
economic benefit. 

F. Effect on Slate Low, Regulation or 
Policv 

El'<\ \ r i l l  u,ork clonuly with St.~trc tu 
cncouragc their aduption and 
im~,lrmentatiun ul polic~us that rcflrct 
the incentives and conditions outlined 
In lliis Pulicy EPA rrmainr firmly 
ollpusvd tu  slatutury cnvlro~imcnt.~l 
audit privileges th.rt sliiuld i.vidct~cr of 
envirdnmenGl violations and 
~indcrmi~iu i h r  pr~hlic's rtgl~t tu know, a5 
u,ull a; t u  hlankrt imninnitivs. 
particnlarlv immnnities for violations 
chat reflecicriminal condnct. nresent 
serious threats or actnal harmio health 
and the environment, allow 
noncomplying companies to gain an 
economic advantaee over their - 
cumpetiturs, or rcnrct a rupratcd l.!:lurc 
to cumply with l:dt.ral law EPA \vill  
\rurk with Statrs to addrcsj any 
provisions of State andit priviIkge or 
immnnity laws that are inconsistent 
with this Policy and that may prevent a 
timely and appropriate response to 
significant environmental violations. 
The Agency reserves its right to take 
necessary actions to protect public 
health or the environment by enforcing 
against any violations of Federal law. 

G. Ap~licabilitv . . 
It) Thij Puliv) appl~rs  tu ;rttlrmc~it 

of cla111s forciril pcn.~ltirs fur .,ny 
\.iolatiuns ulidur all ul the Frdr~al  
environmental statutes that EPA 
administers, and supersedes any 
inconsistent provisions in media- 
specific penalty or enforcement policies 
and EPA's 1995 Policy on "Incentives 
for Self-Policing: Discovery, Disclosure, 
Correction and Prevention of 
Violations." 

(21 To the extent that existina EPA 
enfurcumunt policics are ,lot 
incunsi;tc~it, thuy \rill c u ~ ~ t i n i ~ e  to .!pply 
i n  roniunction \ r i l l~  this Policy. 
  ow ever, a reeulated entitv thit has 
rrcc~vrd pr~ialty n~itlgatiun lor 
.atislving spcr~lic cund~tluns undrr this 
Policv m.#v not receive additior~al 
penarty mitigation for satisfying the 
same or similar conditions under other 
policies for the same violation, nor will 
this Policy apply to any violation that 
has received penalty mitigation under 
other policies. Where an entity has 
failed to meet any of conditions D(Z] 
through D(91 and is therefore not 
eligible for penalty relief under this 
Policy, it may still be eligible for penalty 
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relief under other EPA media-specific regulated eutities, or to clarify and applicability issues pertaining to the 
enforcement policies in recognition of update text. Audit Policy. Entities considering 
good faith ellorts, even where, for (4) This Policy should be used whether to take advantage of the Audit 
example, the violation may have whenever applicable in settlement Policy should review that guidance to 
presented an imminent and substantial negotiations for both administrative and see if it addresses any relevant 
endangerment or resulted in serious civil judicial enforcement actions. It is questions. The guidance can be found 
actual harm. not intended for use in pleading, at on the Internet at www.epa.govloecal 

hearing or at trial. The Policy may be orelapolguid.html. (3) This Policy sets forth lactars for applied at EPA,s discretion to the 
consideration that will guide the 
Agency in the exercise of its 

settlement of administrative and judicial H. Pub'ic Accounfobi'it~ 

enforcement actions instituted prior to, EPA will make publicly available the enforcement discretion. It states the but not yet resolved, as of the effective terms and conditions ofany compliance Agency's views as to the proper date of this Policy. agreement reached nnder this Policy, allocation of its enforcement resources. (5) F~~ purposes this policy, including the nature of the violation, the The Policy is not final agency action violations discovered pursuant to an remedy, the schedule for returning 
and is intended as guidance. This Policy environmental audit or compliance to compliance. is not intended, nor can it be relied management system may be considered 
upon, to create an? rights enforceable by voluntary even i f  required under an I. Effective Dote 
any party in litigation with the United Agency "partnership" program in which  his revised policy is effective May States. As with the 1995 Audit Policy, the entity participates, such as 11, 2000. 
EPA may decide to follow guidance regulatory flexibility pilot projects like 
provided in this document or to act at Project XL. EPA will consider Dated: Mmh 30,2000. 

variance with it based on its analysis of application of the Audit Policy to such Steven A. Herman, 
the specific facts presented. This Policy partnership program projects on a Assistant Administmtorfor Enforcement and 
may be revised without public notice to project-by- roject basis. Complinnce Assurance. 
reflect changes in EPA's approach to (6) EPA {as issued interpretive [FR Doc. O M 9 5 4  Filed &lo-00: 8:45 am1 
providing incentives for self-policing by guidance addressing several BILLING CODE 6-M 



RESPONDENT'S EXHIBIT 13 

Accident I lncident Report 

UnlVDepartment Process Area 

Savannah 

Report Date lncldent Date - 
04/1012007 0411012007 - 
lnc~dent Locat~on 

Savannah Site 

Title of Event (Limit to 90 charactem) 

EPA Region IV lnspection 

lncldent Classlflcatlon 

a Near MISS 

U Process Safety 
Injury I Illness 

Spill / Release 
Perm~t I Regulatory Devlatlon 

n Flre 
17 Odor Complaint 

Closed 
The Chenical Gmpny .... 

Site : RepoTt Number 
..... 

SAVANNAH 0055-SAVQ74002 
... 
Incident Time Copied From 

08:OO AM 
.... .... 

Team Leader I Supervisor Reported By -- 
Michelle Nooney Michelle Nooney 

Category D~lslon / Bus Group / 
Subgroup Code 

safety 8 Health NC I G-CCP 

Env~ronmentai 

property LOSS Contractor 
cltatlon I NOV Contractor Injury/ Illness 
0 Health Exposure Contract Injury I illness 

lnspectlon PSM 
Major lncldent plant upset 
Non-Occupational 0 EHS Management Sysbm Fallure 

17 RMP Other 

Describe Event I What Happened 

An inswctor with EPA Region IV visited the site for DurDmes of determining comDliance with the Emeraencv Plannina & - .  
~ o m m w i ~  ~ i ~ h t . 1 0 - ~ n o i ~ c t  (EPCRA). Section 312 ~ i e r  2 and Section 313ioxlc~elease Inventory reports were 

- 
reviewed tor the past 3 years. All reports were in order. No citations were issued nor are any expected from this 

lmrnedlate Corrective Actlon or Response 

None 

lmmedlate Cause 

Regulatory lnspection 
... ...... -, .. ..... 

C&G Narrative ... 

This was a routine inspection to confirm that EPCRA reporting requirements had been met. - .  . - .- . . . 
Contributing Causes ~oo t l~%ary  ~ a u &  ... 

Routine Inspection 14 -Other Difficulty 14. other 14 -Other 
.... .... 

Any known o;potential off-siite impacts? . ~ 

PSM ~n~ideni? Estimated cost: 
investigation Team Michelle Nooney 

... 

Approved By: ... .... . . . . .  
Manager 1 Dept. Head Jimmy Christopher 07/23/2007 0218 PM 
E H S U ~ ~ ~  Coordinator Michelle Nooney 07/31/2007 0 9 : 1 0 ~ ~  

Printed: 02/08/2008 


