
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON. DC 20460

November 20. 2008

Randy B. Birch, Esquire
Bostwick & Pricc, P.e.
139 E. South Tcmple, #320
Salt Lake City. UT 8~ I I I

Re: Diatcct International Corp.
Docket No. FIFRA-08-2008-0029

Dear Mr. Birch:

L , I 7

OH· Cf Of

ThE AOMI",""STRAT VE

lAW JUDGES

This Offic . the Officc of Administrative Law Judgcs. offers an Alternativc Disputc
Resolution (ADR) process to facilitate the settlemcnt ofadjudicativc cases. Please inform my legal
staffassistanl. Maria Whiting-Beale by Dcccmbcr~, 2008, as directed below. whether you accept
or decline this offer to panicipate in ADR in an effort to settle thc abovc cited casc. The ADR
process will bc conducted pursuant to the Administrative Dispute Resolution Act of 1996, 5 U.S.e.
§§ 571 et seq.. by a .Judgc of this Oflice serving as a ncutral. The process will be entirely voluntary
~nd complt'tel~ confidential: both of thesc point. t0gether with general procedures. are rC\'iewed
below.

Voluntarv ADR will be uscd in a case only ifboth EPA and Respondent accept ADR; the
choice to usc or not to use ADR docs not prejudice either pan)". If ADR is utilized. either pany may
terminate the ADR process at any time.

Initial Procedures A Judge in this Offiec will serve as a neutral. The ADR Judge will
ordinarily begin by arranging a telephone conference with the panies to establish procedures.

Types of mcdiation availablc Our office offers the following types of ADR: mediation,
facilitation. and neutral evaluation. The parties arc encouraged to discuss with the neutral.Judge thc
type of ADR they prefer. and come to an agreement with the neutral Judge as to which type of ADR
will be employed in the case. If. during the course of ADR. the panics mutually decidc that they
would prefer another type ofADR. they may jointly request that the ncutral.Judge adjust the process
accordingly.

Facilitalion is a method in which tbe neutral .Judgc acts as a facilitator. promoting
communication and understanding of the issucs. in a less active rolc than as a
mediator. The focus of the facilitator Judgc is to prO\'ide structurc and moderate the
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discussion among the parties to assist them in coming to a settlcment. Facilitation
may be particularly useful in cases where there is more than one respondcnt.
where the parties are represented by counsel who are very experienccd in
settling environmental cnforcement cases and who agree that settlement is
very likely, where a Supplemental Environmental Project is likely to be
proposed, or other cases where flexibility in the ADR process is needed.

Neulrat Evatualion is a method in which the neutral Judge, to assist the parties in
reaching a settlcment, hears each party's position and arguments, cither in writing,
orally or both. may request the parties to submit documents or other information, then
gives an oral opinion on the strong and weak points of each party's case, and may,
ifrequested by the partics, provide an opinion of the likely outcome of the case ifit
went to hearing. Neutral Evaluation may bc particularly useful in cases in which the
respondcnt has one or more arJirmative defcnses, or where a crucial issue in the case
is a question of law.

Medialion is a method in which the neutral Judge, as mediator, hears each party's
position and arguments, either in writing, orally or both, may ask the parties
questions, may request the parties to submit documents or other information. helps
identify the factual and legal issues, enables cach party to understand the other party's
position and arguments, keeps the focus on the facts and issues that may lead toward
settlement. and hclps thc partics explore their options, including practical concerns,
to assist the parties in reaching a settlcmcnt. The mediator may give an opinion on
the strengths and/or weaknesses of a case, if requested by the parties. Mediation is
particularly useful for cascs in which the respondent is not represented by counsel
(pro se), where the parties dispute thc facts of the case. or whcre the partics do not
agree to neutral evaluation or facilitation.

Authorization to Commit For the ADR process to be effective, the persons communicating
with the neutral must either havc authority to commit his or her side to a settlement, or have ready
access to somcbody with such authority.

Confidential The ADR process will be conducted in a confidential manner. in accord with
Section 574 of the Administrative Dispute Resolution Act of 1996. The Judge who serves as the
neutral will not disclose to anyone the contents of any of the parties' ADR communications.

Method of communication All ADR discussions mid conferences are held by telephone,
except in exceptional cases in which the parties can demonstrate, and the ncutral Judge agrees, that
an in-person or video settlement confercnce. or a view by the partics and neutral Judge of the of the
facility or site at issue. is necessary.
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lon-binding The neutral Judge has no authority to impose a decision or settlcment of the
case on the parties. The purpose of ADR is to facilitate a settlement betwecn the parties.

Impartial The neutral Judges. as all.Judges in this Office. render thcir dccisions and opinions
indcpendent of any supcrvision or direction by any prosecuting or investigating employec or agent
ofthc Environmental Protection Agency. and independent ofthc influence ofany interested person
outsidc the Agency. pursuant to Sections 554(d) and 557 of the Administrative Proecdure Act
(APA). The Judges arc cenified as administrati"e law judges by the Oflice of Personnel
Ivlanagement and are appointed in accordance with 5 U.S.c. § 3105. Thc Judgcs are not subject to
evaluation by the Environmental Protcction Agency. or by any component or employee of EPA.
These measures ensure the fair and impartial resolution of proceedings.

Duration Unless terminated earlier by either pany. the ADR process will continue for 60
days from the date of the case assignment to the ADR .Judge: after that time. ifno scttlement has
been reached. the case will be assigned to another Judge to commence the litigation process.

rollow Up At the termination of the ADR process, I will send the panics a questionnairc
to el icittheir views and experience wi th the process. The contents of individual questionnaircs wi II
be kept confidcntial and will be made availablc to the neutrals and others only in a composite format.

Again, please inform Maria Whiting-Beale by Deccmber 4, 2008, whcther you accept or
dccline participation in the ADR proccss that I have described. It is preferrcdthal you inform Ms.
Whiting-Beale bye-mail at <whiling-bcalc.maria'il'cpa.!2ov> or by facsimilc at (202) 565-0044.
Ilowevcr, you may inform her by calling this Officc. 202 564-6271. andlcaving a mcssagc for her.
or by Icttcr received in this Office on or bcforc thc due date. Thc mailing addrcss if scnt by mail
is: U.S. EPA. Office of Adm inistrati vc Law .J udges. Mail Codc 1900L. 1200 Pennsylvania Avenue.

IW, Washington. DC 20.+60-200 I. For hand-delivery by Federal Express or another delivery
sendee which x-rays packages as a routine sccurity procedure. thc address is: U.S. EPA. Office of

dministrative Law Judgcs. 1099 14th Strcet. N. W.. Suite 350. Washington. DC 20005. Please also
scnd a copy of your response to the Regionailicaring Clerk.

Your e-mai I. fax. letter or phonc message must state: (I) your name and phone number. (2)
the namc(s) of the rcspondcnt(s) named in thc complaint. (3) the docket number. (4) thc name of
the pany you represcnt. (5) whcthcr you want ADR or do not want ADR. You may also inform Ms.
Whiting-Bcale as to whether anothcr pany in the case accepts or dcclincs ADR. if that party has
requested that you convey that information on that party's behalf. In that cvcnt. your c-mail. fax
Icttcr or phone message must statc, in addition: (1) thc name and tclephone number of the person
who rcqucsted you to convey thc mcssage. (2) the name of the pany rcprescntcd by that person. and
(3) whether that parry wants ADR or docs not want ADR.

If you have anothcr party in the casc convey a message that you want ADR. thcn you should
confirm. on or before the duc date stated hcrcin, that this Officc has reccivcdthc mcssagc.
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If no ,·esponse is received in this Office by the deadline from you or another party on your
behalf. it will be assumed that you do no! wish to participate in ADR and the case will be assigned
immediately to a .Judge lor litigation. No extension oCthe deadline for deciding whethervou wish
to participate ill ADR will be granted. I [owever.the ADR described above may be available later
in the litigation process uponjoint motion orall parties to initiate ADR, granted at the sole discretion
of the presiding litigation .Judge.

Very truly yours,

S",,~f----
Chief Administrative Law Judge

cc: Eduardo Quintana. Esquire
Karen Maples. Regional Hearing Clerk
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

Eduardo Quintana. Esquire
Enforccment Altorney (8ENF-L)

.S. EPA
1595 Wynkoop Street
Del1\er. CO 80202-1 129

Re: Diatect International Corp.
Dockct o. 1'1 f'RA-08-2008-0029

DcaI' Mr.Quintana:

WASHINGTON. DC 20460

ovember 20. 2008
1'1""" ~. _7
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This Oflicc. the Office of Administrative Law Judges. offers an Altcrnative Dispute
Resolution (ADR) process to facilitate the selt!emcnt of adjudicative cases. Plcase inform my Icgal
sta[Tassistant, Maria Whiting-Beale by Dcccmbcr -I, 2008, as directcd bclow, whcthcr you accept
or dccline this offcr to participatc in i\DR in an cffort to settle thc abovc citcd case. Thc ADR
proccss will be conducted pursuant to thc Administrative Dispute Rcsolution Act of 1996,5 U.S.C.
§§ 571 el seq.. by a Jud.l!c of this O['ficc scrving as a ncutral. The process will bc entircly voluntary
and complctcly confidcntial: both of thcsc points. togethcr with gcneral proccdurcs. are revicwcd
bclow.

Voluntarv ADR will be used in a casc only ifboth EPA and Rcspondcnt acccpt ADR: thc
choicc to use or not to use ADR does not prcjudice either party. IfADR is utilizcd. eithcr party may
tcrminate the ADR process at any timc.

Initial Procedures 1\ Judgc in this Office will serve as a neutral. The ADR Judge \\'ill
ordinarii) bcgin by arranging a tclcphonc confcrence with the parties to cstablish procedurcs.

1\ pes of mediation available Our office offers the [0110\\ ing types or i\DR: mcdiation.
facilitation. and ncutral evaluation. The parties arc encouraged to discuss with thc ncutral Judge the
type of ADR the) prefer. and comc to an agrccment with the neutral Judge as to which typc ofADR
will be cmployed in the case. If. during the coursc of ADR. the partics mutuall) dccide that they
\\ ould prefcr another type ofADR. they may jointly request that the neutral J udgc adjust thc proccss
accordingly.

Facili/cl/ion is a mcthod in which thc ncutral Judge acts as a racilitator. promoting
communication and undcrstanding ofthc issucs. in a less active role than as a
mediator. The focus ofthc facilitator Judgc is to provide structurc and moderatc the
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discussion among the panics to assist them in coming to a settlement. Facililation
may be particularly userul in cascs where thcre is more than onc rcspondelll.
where the parties arc represented by counsel who are \'ery experienced in
settling environmental cnlorccmcnt cases and who agree that settlemelll is
very likely. where a Supplcmental Environmental Project is likely to be
proposed, or other cases where nexibility in the ADR process is needed,

Nell/ra/ EI'Ci/UOIio/1 is a melhod in which lhe neulral Judge. to assist the parties in
reaching a settlement. hears each pany's position and arguments. either in writing.
orally or both. may requestlhe parties to submit documellls or other inrormation.then
gives an oral opinion on the strong and weak points or each party's case. and may,
if requested by the parties. provide an opinion of the likely outcome orthe case ir it
wenllO hearing, Neutral Evaluation may be particularly useful in cases in which the
respondent has one or more affirmative defenses. or \\'here a crucial issue in the case
is a question or law,

tlfediOlio/1 is a melhod in which lhe neutral Judge. as mediator. hears each party's
position and arguments. cither in \,,·iling. orally or both. may ask the parties
questions. may request the parties to submit documents or other inrormation, helps
identi ry the raelual and legal issues. enables each party 10 understand the other party's
posilion and arguments, kceps the locus on the raets and issues lhatmay lead toward
selliement. and helps the parties explore lheir options. including practical concerns.
10 assistlhe parties in reaching a settlement. The mediator may givc an opinion on
lhe strenglhs and/or \\eaknesses ora case. irrcquesled by lhe panics, Mediation is
particularly userul lor cases in which lhe respondelll is not represcnted by counsel
(pro se). where the panics dispute the facts of the case. or where the parties do not
agree to neutral evalualion or facilitation,

Authorization to Commit For the A DR process to be effective. lhe persons communicating
with lhe neutral must either have authorily to eommil his or her side to a settlemen'l, or ha\'e ready
access to somebody \\'ilh such authority,

Conlidenlial The ADR process will be conducled in a conlidentialmanner. in accord with
Section 574 of the Adminislralive Dispute Resolution ACI of 1996, The Judgc who serves as the
neutral will not disclose to anyone the contents orany orlhe parties' ADR communications,

Melhod or communicalion All ADR discussions and conferences are held by telephone.
excepl in exceptional cases in \\hich lhe panies can demonstrate. and the neutral Judge agrees. that
an in-person or video settlemelll conrerence. or a view by the panics and neutral Judge of the of the
racility or site at issue. is necessary,
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Non-binding The neutral Judge has no authority lO impose a decision or selliemelll of the
case on the panics. The purpose of ADR is to facilitate a selliemelll between the panics.

Impanial The neutral Judges. as all Judges in this Office. render their decisions and opinions
independent of any supervision or direction by any prosecuting or investigating employee or agent
of the Environmental Protection Agency. and independent of the innuenec of any interested person
outside the Agency, pursuant to Sections 554(d) and 557 of the Administrative Procedure Act
(APA). The Judges arc eenilied as administrative law judges by the Ol'fice of Personnel
Management and are appointed in accordance with 5 U.S.c. § 3105. The Judges are not subject to
evaluation by the Environmental Protection Agency. or by any component or employee of EPA.
These measures ensure the fair and impartial resolution of proceedings.

Duration Unless terminated earlier by either pany. the ADR process will continue for 60
days from the date of the case assignmelllto the ADR Judge: afier that time. ifno selliemelll has
been reached, the case will be assigned lO another Judge to commence the litigation process.

Follow Up At the termination of the ADR process. I \\ill send the panics a questionnaire
to elicit their views and experience with the process. The contents of individual questionnaires will
be kept con fidentia Iand wi II be made avai lable to the neutrals and others only ina composite format.

Again. please inform Maria Whiting-Beale by December -t, 2008, whether you accept or
decline participation in the ADR process that I have described. II is prelerred that you inlonn Ms.
Whiting-Beale by e-mail at <\\ hitin!!-beale.maria ({ epa.I!O\'> or by faesimi Ie at (202) 565-0044.
However. you may inform her by calling this Office. 202 56-t-6271. and leaving a message for her.
or by leller received in this Ol'fice on or before the due date. The mailing address if sent by mail
is: .S. EPA. Office of Administrative Law Judges. Mail Code 1900L 1200 Pennsylvania A\'enue.
NW. Washington. DC 20-t60-200 I. For hand-delivel~'by Federal Express or another delivery
sel'viee which x-rays packages as a routine security procedure. the address is: U.S. EP . Ofliee of
Administrative Law Judges. 1099 l-tth Street. N. W.. Suite 350. WashinglOn. DC 20005. Please also
send a copy of your response to the Regional Ilearing Clerk.

Your e-mail. fax. leller or phone message must state: (I) your name and phone number. (2)
the name(s) of the respondent(s) named in the complaint, (3) the docket number, (-t) the name of
the pany yOll repre,cllt, (5) whether you want ADR or do not want ADR. You may also inform Ms.
Whiting-Beale as to whether another pany in the case accepts or declines ADR, if that pany has
requcstcd that yOll convey that inlormation on that pany's bchalf. In that cvcnt. your e-mail. fax
ICller or phone message must state. in addition: (I) the namc andtclephonc number of the person
who requested you to convey the message. (2) the name of the pany represented by that person. and
(3) whether that pany \\'ants ADR or docs not want ADR.

If you have another pany in the case convey a message that you \\ant ADR. then you should
confirm. on or belore the due date stated herein, that this Office has received the message.
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If no response is received in this Office by the deadline from )'OU or another pan)' on your
behalf. it "'ill be assumed that you do not "'ish to panieipate in ADR and the case will be assigned
immediately to a Judge [or litigation. :'<10 extension of t he deadline for deeid ing whether vou wish
to participate in Ann. will he granted. However, the ADR described above may be a"ailable later
in the litigation process uponjointmotion ofall panics to initiate ADR, granted at the sole discretion
of the presiding litigation Judge.

Very truly yours.

Chief Administrative Law Judge

ee: Randy 13. Birch. Esquire
Karen Maples. Regional Ilearing Clerk
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