UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

) 0 REGION 8
7 5 1555 Wynkaop Streat
w . DENVER, GO BO&(2-11209

Phone B00-Z27-8917
TP s Bpd govwregiond

Rel: SENF-RC

Ms: Robin Bullock TR
MNorthwest Reglonal Manager

Adlantic Richfield Company

317 Anaconda Road

Bute, MT. 39701

Re: Mofificalion of Change of Address for si bmittal
of payment for Past Response Costs ang Fufure
Response Costs incormed at the Georgetoy n
Railroad Superfund Site and associaled wi 11be
Administraiive Order on Consen| (AQC), igcket
Mo. CERCLA-QR.2008-0006
Dear Ms. Bullock:

This letter 15 m regardds to the AQC for a Time Crilical Remaval 8l the Ceorgett vn
Railrond Bed Site located in Deer Lodge County, MT.  This AQC (Docket No, CERU| A-(8-
2008-0006) is effective July 18, 2008, In Section XV. Paymonl of Response Costs, 1 agrph
49 and Paragraph #30 Payment of Future Response Casls, the address ol the bank 1o 1 ze1ve
payment via cerfified or cusiier s check has chanped.  EPA no longer has an account v ih
Mellon Bank, the Bank ongimnally stated in the AQC. Instead, please send pavment via ‘ertificd
cheek or Cashier's check to the lollowing address:

CHECK PAYMENT

I Serne via Regular Mal:
LIS Envirenmenlal Protection Agency
Superfund Payments
Cincinnali Finance Center
PO Box 979076
51 Lows, MO 63 197-0000

{f Sead via FED EX and other non-Postal-Service express mail!
LLS. Bank
Chovernment Lock box 979076
Lis EPA Superfund Payments
| S Convention Plaza
SLaMO-C2: L



St. Louis, MO 63101
314-418-1028.

Thank you lor your cooperation in this matter.

Sincerely, S N
e ..I T - / _. ‘r{ ’ f’:‘-
;1;'_.’_.-;': YR LA S <) ;"’Z)" Ll "'!;('{'

Virgi{]ia G. Phillips
Site Enforcement Specialist

@Pﬁniad t 1+ Recycied Paper
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I. JURISDICTION AND GENERAL PROVISIONS

1. This Administrative Settlement Agreement and Order on Consent (“Settleme |
Agreement”) is entered into voluntarily by the United States Environmental Protection £ gency
("EPA"), the United Slates Department of Agriculture, Forest Service ("Forest Service’™”
(together referred to as the “Federal Agencies™), and Atlantic Richfield Company (ARC!) or
Respondent). | his Settlement Agreement provides for the performance of a time critica
removal action by Respondent and the reimbursement of certain response costs incurred 3y the
United States at or in connection with the property located in Deer Lodge County, Sectit ns 4, 8,
9,16. 17, 18 and 20 of Township 5 North, Range 13 West. Montana, including the Geor etown
Repository (the “Georgetown Railroad Site” or the “Site™). A relatively small portion o the Site
15 located on Nitional Forest System lands (“NFS lands™), within the Beaverhead/Deerlc dge
National Forest.

2. This Settlement Agreement is issued under the authority vested in the Preside o of the
United States by Sections 104, 107 and 122 of the Comprehensive Environmental Respe 1se,
Compensation, and Liability Act of 1980, 42 U.S.C. §§ 9604, 9606(a), 9607 and 9622, ¢
amended (“CERCLA™) and pursuant to the authority vested in EPA pursuant to Executi® ¢ Order
12580 (52 VVed, Reg. 2923 (Janvary 23, 1987)) and further delegated to EPA Region 8 b
Delegation 14-14-C. and with respect fo only the NFS lands at the Site, under the author ty
vested in the Scerctary of Agriculture pursuant to Executive Order 12580, delegated 10 1 ¢ Chief
of the Foresl Service pursuant to 7 C.F.R. § 2.60(39), and re-delegated to the Regional F rrester
pursuant to Forest Service Manual 2164.04c, 2.1 (November 10, 1994).

3. EPA has notified the State of Montana (the “State™) of this action pursuant to Section
106(a) of CERCLA, 42 U.8.C. § 9606(a).

4. EPA, Forest Service and Respondent recognize that this Setilement Agreement has b en
negotiated in good faith and that the actions undertaken by Respondenl in accordance w: h this
Settlement Agreement does not constitute an admission of any liability. Respondent do« 3 not
admit, and retains the right to controvert in any subsequent proceedings other than proce :dings
to implement o1 enforce this Settlement Agreement. the validity of the findings of facts,
canclusions of law, and determinations in Sections 1V and V of this Settlement Agreeme 1.
Respondent agrees to comply with and be bound by the terms of this Settlement Agreem :nt and
lurther agrees that it will not contest the basis or validity of this Settlement Agreement ¢ its
terms in any proceeding lo implement or enforce this Seftlement Agreement.
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I1. PARTIES BOUND

5. This Settlement Agreement applies to and is binding upon the Federal Agenci :s and
upon Respondent and its successors and assigns. Any change in ownership or corporate status of
Respondent incuding, but not limited to, any transfer of assets or real or personal proper 'y shall
nof alter Respondent’s responsibilities under this Settlement Agreement.

6. Respondent shall ensure that its contractors, subcontractors, and representativ s
receive a copy of this Settlement Agreement and comply with this Settlement Agreemen .

Respondent shall be responsible for any noncompliance with this Settlement Agreement

1. DEFINITIONS

7. Unless otherwise expressly provided herein, terms used in this Setilement Ag ement
which are defined in CERCLA or in regulations promulgated under CERCLA shall have the
meaning assigned 10 them in CERCLA or in such regulations. Whenever terins listed be ow are
used in this Sculement Agreement or in the appendices attached hereto and incorporated
hereunder, the llowing definitions shall apply:

. ~Action Memorandum’™ shall mean the EPA Action Memorandum rel¢ iing to
the Site signed on August 8, 2007, by the Regional Administrator, EPA Region 8, or his her
delegate, and al. attachiments thereto, and with respect to the NFS Jands, the Forest Servi ¢
Action Memorandum relating to the Site, signed on August 27, 2007. by the Regional Tt rester,
Region 1, or his delegale, and all attachments thereto. The Action Memorandums are at iched
4s Appendix A.

h. “Atlantic Richfield Company”, “Atlantic Richfield™ and “Respondent” shatl
mean (he Atluntic Richfield Company. a Delaware corporation, and its subsidiaries.

¢. "CERCLA™ shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601, ¢/ seq.

d. “Day’ shall mean a calendar day. In computing any period of time un ler this
Settlement Agreement, where the last day would fall on a Saturday, Sunday, or Federal | oliday,
the period shall run until the close of business of the next working day.

e, “Eilective Date” shall be the effective date of this Settlement Agreen nt as
provided in Section XXX.

. “EPA" shall mean the United States Environmental Protection Agency and any
successor departments or agencies of the United States.

¢. “Federal Agencies™ shall mean collectively the United States Enviromn ental
Protection Ageney and the Forest Service (Lo the extent a pravision of the Settlement Ag cement
in which “Fedcral Agencies™ appears pertains to the portion ol the Site located on NFS 1 nds).
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The term “Federal Agencies” as used in this Settlement Agreement shall not be construe | as
permilting the Forest Service to exercise its authority under CERCLA Sections 104, 107 or 122
or under any of the terms and conditions ol this Settlement Agreement on those portions of the

Site or affecting actions that are conducted on those portions of the Site thar are not locar :d on
NFS lands.

h. “Forest Service” shall mean the United States Department of Agriculu re,
Forest Service and any successor departments or agencies of the United States.

1 "MDEQ" shall mean the Montana Department of Environmental Quali y and
any successor dzpartments or agencies of the State.

). “Future Response Costs” shall mean all costs, including, but not limite | to,
direct and indirect costs. that the United States incurs (or the State of Montana incurs pu suant o
its cooperative agreement with EPA) in reviewing or developing plans, reports and other items
pursuant (o this Settlement Agreement, verifying the Work, or otherwise implementing,
overseeing, or enforcing this Settlement Agreement, including but not limited to, payroll costs.
contractor costs, travel costs, laboratory costs, the costs incurred pursuant to Paragraph 35 (costs
and attorneys lees and any monies paid to secure aceess, including the amount of just
compensation) , Paragraph 46 (emergency response) and Paragraph 71 (work takeover).

k. “Interest”™ shall mean interest al the rate specified tor interest on invest nents of
the EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded
annually on October | of each year, in accordance with 42 11.S.C. § 9607(a). The applic ble rate
of interest shall be the rate in effect at the time Lhe interest accrues. The rate of interest i subjecl
to change on October | of each year.

|. “National Contingency Plan” or “NCP” shall mean the National Oil an |
Hazardous Substances Pollution Contingency Plan promulgated pursuant to Section 105 of
CIERCLA, 42 U.S.C, § 9605, codified at 40 C.IF.R. Part 300, and any amendments theret .

m. “Paragraph” shall mean a portion of this Settlement Agreement identi ied by
an Arabic numeral.

n. “Parties” shall mean EPA, Forest Service and Respondent.

0. “Past Responsc Costs™ shall mean all costs, including, but not limited o, direct
and indirect cosls, that the United States paid or incurred (or the State of Montana paid o
incurred pursuanl o its cooperative agreement with EPA) in connection with the Site thr wugh
February 28, 2006, plus Interest on all such costs.

r. “RCRA™ shall mean the Solid Waste Disposal Act, as amended, 42 (1. 5.C. §§
6901, et seq. (also known as the Resource Conservation and Recovery Act).
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. “Removal Action” shall mean those activities to be wndertaken by Res yondent
to implement the Action Memorandums and the Work Plans aitached thereto, and incorg rated
by reference into, this Settlement Agreement.

r. “Respondent™ shall mean Atlantic Richfield Company, a Delaware cor oration
and 11 subsidiutrics and successors and assigns.

. “Section™ shall mean a portion of this Setilement Agreement identifiec by a
Roman numeral.

1. “Settlement Agreement” shall mean this Administrative Settlement Ag eemenl
and Order on Comsent and all appendices attached hereto (listed in Section XXIX). Inth: eveni
of conflict between this Sertlement Agreement and any appendix, this Settlement Agreer 1enl
shall control.

u. “Sie” shall mean the Georgetown Railroad Superfund Site, encompas ing
approximately 5.5 lincar miles, located in Deer Lodge County. Sections 4, 8. 9, 16, 17, 13 and 20
of Township 5 North, Range 13 Weslt, Montana and including the Georgetown Reposita y
located on the Sunny Side lode claim (M.S. 7550), lying in Section 4, Township 5 North Range
13 West, which are depicted generally on the map atiached as Appendix B.

v. “State” shall mean the State of Montana or the Montana Department 0
Environmental Quality and any successor departments or agencies of the State.

w, “United States” shall mean the United States of America. its agencies
departments and instrumentalities.

x. "Waste Material” shall mean 1) any “hazardous substance” under Seet on
101(14) of CERCLA, 42 11.5.C. § 9601(14); 2) any pollutant or contaminant under Sect
101({33) of CERCLA. 42 U.S.C. § 9601(33); 3) any “solid wasie” under Section 1004(27 ) of
RCRA, 42 11.8.C. § 6903(27); and 4) any “hazardous material” under State law,

y. "Work™ shall mean all activities Respondent is required to perform un ler this
Settlement Agreement.

7. "Workplans" shall mean the Railroad Bed Time Critical Removal Act ju
Design Report, the Residential Areas Time Critical Removal Action Design Report. the
Repository Site Characterization and Design Report and the Removal Verification Samp ing and
Analysis Plan, Appendices D, E, F and G, respectively.

V. FINDINGS CT

§. The Georgetown Railroad is an abandoned Butte, Anaconda and Pacific Raily ay
Company ("BA&P") railroad spur approximately 30 to 75 feel wide, located east of Geo getown
Lake in Township 5 North, Range 13, West, Sections 4, 5,9, 16, 17, 18 and 20 in Deer [ odge
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County, Montaua.. There are multiple residential sires situated along the abandoned Geo gerown
Railroad east ol Georpetown Lake, and these residential sites are used both seasonally ar d as
permanent residences.

B The vecton of BA&P railroad ling from Browns {what is known today us (he * lime
guarry’ ) was lmd out in the winter of 1911-1912. The line was consitucted by BA&P in the
spripg and suminer of 1912, using smelter slag and waste rock as the upper ballast mater ul
Railroad operat ons commenced upon completion of the line,

H), The Georgetown Exlension was constructed o serve the Ansconda Copper b lining
Company 's [ Ansconda™) Southern Cross Mine and it also provided passenger service b shween
ihe town of Annvenda and the Georgetown District. Anaconda arranged to vse the Geor wiown
Ratlroad 1o haul ore from the mine 1o a smelier in Anaconda. Anaconda closed the ming in
925 The BA&P coaswed operations un the Georgetowm Extension al the same hime and nost of
the railing along the Georggtown Railroad was removed in 1924, BA&P was a subsidia vy of
Anacands.

I, Anvconds was subseguenthy acquired by the Respondent in 1977 and Anaco ida
meerged with Uw: Respondent in 1981 Respondent is a corpomation doing business in the State of
Muontana and is currently organized under the faws of the Siate of Delaware:

12, According to the Desr Lodges Countly Assessor's Office, the ownershup of th former
Gieorgetown railroad grade and nght-of-way is currently owned primarily by private enfi Jes and
individual landowners (1.e., the ownership reverted with abandonment of the line) - A rel thively
smull portien o the Geargetown Ranlroad 15 loenied on NFS lands within the Beaverhe -
Deerlodpe National Foresl.

13, 1n May 1991 the State of Montana, Departiment of Flealth and Environmenta
Scienees (“MIYHES"), conducted a site Investigation of the Georgetown Railroad and et fllecled
zoil samples of the milbed. As'a result, MDHES completed a Prelmmnary Assessment (¢ PA") of
the Sie in June 199} and determined thal mine taillings consisting of fine sands and sinllr
appeared 10 have been ploced as ballast along the rmlroad bed and that seil samples of th @ railbed
comained elevaled levels of arsenic. cadmium, chramium, mercury, copper and zinc. 5a nples
waken on the hllside below the Gegrgelown Railroad bed were non-detect or below resd miial
aclmon levels

14, Based on the PA, MDEES, i comunction with EPA, condugted 4 Sie inves 1galion
{“317) ol the Goorgetown Railroad, which was completed in May 1993, Soil samples tal onoon
and down-pradient of the railroad grade snd on v nearby residential properties contaim »d
levels of melals. including arsenic at three tumes lgher than background concentrations..

15 In 1992 the Monlapa Depariment ol Transporation performed s own envin nmental
assessment, ircluding soil sampling, along the Georgetown Rallroad bed and the Highwe y 1
rght-af-way new CGeorgetown Lake: Elevated concentrations of metals were detected al ing
portions of the Sue in the viclnlty of Highway |, which runs adjacent lo porbions of the §ile.



16. In 2000 [XPA conducted an Expanded Site Inspection (“ESI™) to characterize the Site
lor possible Hazard Ranking System (“HRS") scoring. Soil sampies taken from the Geo -gelown
Railroad bed contained elevated levels of metals. In addition, several residential yards e thibited
arsenic levels U at excecded residential action levels.

17. In 2003 Respondent conducted an investigation of residential yards located r ear the
Georgetown Railroad. Five of ten residential yards showed levels of arsenic that exceed :d the
arsenic action level o 250 ppm in surface samples.

18. Based on the railroad bed charactenzation data generated from the numerous
sampling results collected during the various site investigations conducted since 1991, E2A
cdetermined that a time critical removal action is necessary to address threats to public helth or
wellare or the environment posed by the actual or threatened releasc of arsenic from min ng
related wastes associated with the Georgetown Railroad bed. Land use in the vicinity of the
Gceorgetown Railroad 1s residential and open space. EPA prepared an Action Memorang um
dated August 8. 2007 that requires a time critical removal action to address the concentr: tions of
arsenic that exceed human health action levels in the Georgetown Railroad bed ballast i aterial
and on residential yards located in proximity of the rail bed. The action level for arsenic (250
ppm residential) is to be apphed to this removal action. The Forest Service prepared an Action
Memorandum dated August 27, 2007, that requires the time critical removal action on (ks NES
lands.

19. The Parties agree that the Work Lo be performed pursuant to this Seitlement
Agreement is anticipated 1o result in all property within the Site, except for the Georgete wn
Repository, having levels of arsenic below the appropriate action levels, thus eliminating the
need for institutional conirols in any area of the Site other than the Georgetown Repositc ry.

V. CONCLUSIONS OF LAW AND DETERMINATIONS

20). Based on the Findings of Fact set forth above, and the Administrative Recor |
supporling this removat action. the Federal Agencies have determined (bat:

a. The Georgetown Railroad Site is a “facility” as defined by Section 10 (9) of
CERCLA, 42 U.S.C. § 9601(9).

b. The contamination found al the Site, as identified in the Findings of [iict
above, includes [a] “hazardous substance(s)™” as defined by Section 101(14) of CERCLA, 42
U.S.C. § 9601(14).

¢. Respondent is a “person” as defined by Section 101(2)) of CERCLA, 12
U.S.C. §9601(21).
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d. Respondem may be liable under Section 107a) of CERCLA, 42 USC  §
#607(a). for performance of response action and for respanse vosts meurred and 1o be i urred at
the Sue. Respondent was an “owner™ and'or “operstor™ of the facility &t the time of disp ssal of
harardius subsiances at the facility, as defined by Section 10020) of CERCLA 42 LIS, " §
S601(20), and within the meaning of Section 107(a)(2) of CERCLA, 42 US.C § 9607(a(2),

€. The condifions described i the Findings of Faci above conshitute an w tual or
ihrestened “reldase™ of 2 hazardous substance from the facihity ss defined by Scction 101[22) of
CERCLA, 42150 3 9601(22).

I. The removal actign requiired by this Seiflement Agreement is necessan 1o
protect the publec health or weliare or the environment and, | carried out 1n complisnce vith the
termis of this Seltlement Agreement, wall be connidered consisiern wath the NCP, as prov ded in
Seetion I00.700(c K3 )ii) of the NCP

VI. SETTLEMENT AGREEMENT AND ORDER

Bascd upon the foregoing Findings of Fact, Conclusions of Law, Determinations and the
Administeative Record [or this Site, it is hereby Ordered and Agreed thst Respondent siv 1l
comply with all provisions el this Settlement Agreement, including, but not limited 10, a |
attachments o this Settlement Agresment and all documents incorporated by reference b ito this
Seilement Agreement.

VIL : ¥
AND ON-SCENE COORDINATOR

11 To perform the time eriticnl removal action effectively and expeditously, o i vind
ianecessary duplication of efort and to avoid unnecessary delny of completion ol such 1 :moval
action, the Federal Agencies have designated EPA's On-Stene Coordinator ("EPA OSC ) as the
OSC for the Federal Agencles wider this Sentlement Agreement. The EPA OSC will cor rdinate
and transnt all | edernl Agency comunent on all deliverables, reports, or other communiation,
both oral and written with Respondent. The EPA OSC shall serve as the point of contact for
Respondent's Projuct Coordinator and other authornzed representatives as work proceeds under
this Setlement Agreement Approvals required pursuant to this Senlemeni Agreemem siall be
communicated 10 Respondent in writing by EPA OSC on behalf of the Federal Agencie

12, Respondent has retained and the Federal Agencies have approved Pionéer Te chnical
Services and Envirocon as the contractors to perform the Work. The Federal Agencies ndain the
righi 1o disapprove of Ihese previously selected contraciors for cause Responden shall : Iso
notify EPA of the namels) and qualification(s) of any other contractaris) or subcontracio {s)
resmned (o perform the Work at leasi § doys poor o comnencement of such Wark. The Federal
Agencies rotain the right 1o duapprove of any or sl of the latier comractors andfor
subcontraciors retained by Respondent. I the Fedeml Agencies disapprove of a selected
contractor, Regpoodent shall recamn i diiTerent contmcior and shall notify EPA of thay
contractor”s muw and qualifications within 30 days of EPA’s disspproval.
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23, Respondent has designated and the Federal Apencies have approved Trey Harbert,
11 a5 the Project Coordinator who shall be responsible for administralion of all actions by
Respondent required by this Settlement Agreement, To the grearest extent possible, the froject
Cpordinator shall bo preseni on Site or readily availeble during Site work, The Federal /. gencies
retan the right 1o disapprove of the designated Project Coordinator. If the Federnl Agenvies
disapprove of the designated Project Coordinator, Respondent shall retain a different Project
Coordinatar and shall oolify the Federal Agencies of that person’s name, address, telephnme
number, and qualifications within 10 days following EPA"s disapproval. Receipt by
Respondent™s Project Coordinator ol any notice or communication from the Federal Ageacies
relating o this Settlement Agreemeni shall constinne receipd by Respondem,

24, EPA has designated Joyee Ackerman of the Preparedness, Assessment and
Emergency Response Branch, Region 8, as its On-Scene Coordinator ("EPA O5C™) and Sara
Sparks of the Montana Operations Office, Region 8 as its Project Coordinator, Excepla
otherwise provided in this Settlenent Agreement, Respondent shall direct all submissions
required by this Selllement Agreement to the EPA OSC at EPR-SA; 1595 Wynkoop Street,
Demver, C0 80,202 The Forest Service has designated Bob Wintergerst of the Engimeering
Stafl, Region 1. a5 the NFS O50/Project Coordinator with respect o the NFS partion of the
Site. As provided i Paragraph 21, abave, EPAs OSC shall coardinate with and direct
submissions concerning NFS lands and required by this Settlement Agreement 1o Ihe Project
Coordmator & USDA Forest Servige, Region |, 200 East Broadway, Missoula, MT 39877, The
NFS OS5C/Project Coordinaior shall direct all dehverables, reports or nther communicatiom
required under this Settlement Agreemend to the EPA OSC designated pursuant to Parag aph 21
of this Selllemen! Agreement.

25. The Federal Agencies and Respondent shall have the nght, subject 10 Paragriph 23,
o change thair respeetive designated OSC or Projest Coordinator. Respondent shall not fy the
Federal Agencics 3 davs before such a change ls made. The initial nolificalion may be nade
orally, bul shall be promptly Tollowed by & wrilten potice.

VIIl. WORK TO BE PERFORMED

26, Respondent shall perform, at a mingmurn, all actions necessary to implement the
Action Memorandums and the Workplans  The actions to be implemented generally ine ude. bul
are pol Hmited 1, the fallowing

The removal and appropriate disposal of matenals contaiming elevated levels of amemc
which o v located on and adjacent fo the Georgetown Railroad bed located in Desr Lodgs
County, Sections 4, 8, 9. 16, 17, |8 and 20 of Township 5 North, Range 13 West
Muantana and the operation and maintenance of a repository consiructed to hold 5.ch
Waste Materials, Respondeni is obligated 1o operate and maintain the Geargetovn
Railroad Site Repository, and to meet its obligation, Respondent has arranged foi the
tandowner o perform thes Reposnory operation and mamtenance work. Nonetheless. ihe
ultimate responsibility for the operation of the repository remains with Responde it and



as between the United States and Respondent, Respondent assumes responsibility for any
Waste Malterial from the Site which is placed in the Georgetown Repository, incl iding
all future costs, consistent with the requirements of this Settlement Agreement and the
Workplans. This Settlement Agreement only covers the railroad bed, residential » ards
and the repository described heretn and does not apply to the cleanup of waste ro:k, mill
tallings, or any other Waste Materials on the Southern Cross Mine site.

27. The Federal Agencies have approved the Workplans, which are attached and
incorporated by relerence as Exhibits D, E, F and G.

28. Health and Safety Plan. No later than ten days prior to the commencement o “on-
Site Work under this Seltlement Agreement, Respondent shal) submit for the Federal Ag :ncics
review and comment a plan that ensures the protection of the public health and safety dwing
performance of on-Site work under this Settlement Agreement. This plan shall be prepated in
accordance with EPA’s Standard Operating Safety Guide (PUB 9285.1-03, PB 92-963414, June
1992). In addit.on, the plan shall comply with all currently applicable Occupational Safity and
Health Administration ("OSHA”) regulations found at 29 C.F.R. Part 19]0. 1[ the Federil
Agencies determine that it is appropriate, the plan shall also include contingency planning.
Respondent shall incorporate atl changes to the plan recommended by the Federal Agencies and
shal) implement the plan during the pendency of the removal action.

29. Quality Assurance and Sampling.

a. All sampling and analyses performed pursuant to this Settlement Agreement
shall be in accordance with the Work Plan and shall conform to the Federal Agencies’ di'ection,
approval, and guidance regarding sampling, quality assurance/quality control (“QA/QC™, data
validation, and chain of custody procedures. All sampling and analysis shall be in accordance
with the Clurk.Fork River Superfund Site Investigations Quality Assurance Project Plan
(“CRSS1 QAPP™). Respondent shall ensure that the laboratory used to perform the analy ses
participates in a QA/QC program that complics with the appropriate Federal Agencies’® gaidance
and the CRSSI QAPP.

b. Upon request by the Federal Agencies, Respondent shall have such a
laboratory analyze samples submitted by the Federal Agencies for QA monitoring. Respondent
shall provide to the Federal Agencies the QA/QC procedures followed by all sampling t¢ams and
laboratories performing data collection and/or analysis.

c. Upon request by the Federal Agencies, Respondent shall allow the Fedzral
Agencies or their authorized representatives to take splil, duplicate and/or confirmation s unples.
Respondent shall notily the Federal Agencies not less than 3 days in advance of any samble
collection activity, unless shorter notice is agreed to by the Federal Agencies. The Federsl
Agencies shall have the right to take any additional samples that they deem necessary. 1 pon
request, the Federal Apencies shall allow Respondent to take split or duplicate samples ol any
samples the Federal Agencies take as part of EPA’s oversight of Respondent’s implemer tation
of the Work.
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d. All soils XRF sampling data shall be transmitted to the Federal Agencics
within 24 hours of the time in which Respondent receives that data from the laboratory and all
groundwater da.a shall be transmitted to the Federal Agencies within seven (7) days of the time
in which Respondent receives that data from the laboratory.

30. Pos.-Removal Site Control. In accordance with Work Plan schedules. or as
otherwise directed by the Federal Agencies, Respondent shall submit a proposal for post-
removal site control consistent with Section 300.415(/) of the NCP and OSWER Directive No.
9360.2-02. Upon the Federal Agencies’ approval, Respondent shall implement such con rols
and shall provide the Federal Agencies with documentation of all post-removal site control
arrangements.

31. Reporting,

&. Respondent shall submit a written progress report (o the Federal Agencies
concerning actions undertaken pursuant to this Settlement Agreement by the 10" day of ¢ach
month during the conduct of the on-site field activities. These reports shall describe all
significant developments during the preceding period, including the actions performed and any
problems encountered, analytical data received during the reporting period, and the
developments anticipated during the next reporting period, including a schedule of actiors to be
performed, anticipated problems, and planned resolutions of past or anticipated problems.

b. Respondent shall submit 3 copies of all plans, reports or other submissions
required by this Sertlement Agreement, or any approved work plan. Upon request by the Federal
Agencies, Respondent shall submit such documents in electronic form.

32. Final Report. Within 45 days afier completion of all Work required by this
Settlement Agreement, Respondent shall submit for the Federal Agencies’ review and approval a
fina) report summarizing the actions taken to comply with this Settlement Agreement. The final
report shall conform, at a minimum, with the requirements set forth in Section 300.165 of the
NCP entitled “OSC Reports.” The final report shall include a good faith estimate of total costs
or a statement ¢l actual costs incurred in complying with the Settlement Agreement, a listing of
quantities and types of materials removed off-Site or handled on-Site, a discussjon of removal
and disposal options considered for those materials, a listing of the ulimate destination(s) of
those materials, a presentation of the analytical results of all sampling and analyses perfermed.
and accompanying appendices containing all relevant documentation generated during the
removal action (e.g., manifests and permits). The fina) report shall also include the following
certification signed by a person who supervised or directed the preparation of that report.

“Under penalty of law, I certify that to the best of my knowledge, after appropriaie
nquiries of all relevant persons involved in the preparation of the report, the information
submitted is true, accurate, and complete.”



3 Off-Site Shipments.

u, Reégpondent shall, pior 1o any off-Sile thipment of Wasic Material frown the
SHE 1o an oul-ed-state wasle management facility, provide written notification of such shipment
ol Wasie Maver nl 10 the approprinie siate environmental official in the receiving facility's state
and 1o the On-Scene Coordinmors. However, this notification requirement shall nol apply to any
oll-She shipmenis when the toal volurme of sl sueh shipnents will nol excead 10 cubic yands

. Respondent shall include in the wrinien sotification the following
wiformatin: 1) the neme and location of the facility to which the Waste Material is 1o be
shapped; 23 the 'ype and quantity of the Waste Material 10 be shipped; 1) the expecied schedule
for the shipment of the Waste Material. and 4) the method of trmsponaion. Respondent shall
natify the stuve in which the planned receiving facility s Incated of major changes in the
shiprrent plan, such ns @ decision 1o ship the Waste Muterial 1o another facility within the sane
state, or 1o o Laellity in another suse.

ii The wentity of the receiving facility and siate will be deverrmned by
Respundent following the award of the contract lor the removal action.  Respondent shal
provide thy mformation required by Pargraph 33(a) and 33(b} ax soon as practicable after the
dwird ol the contract and belore 1le Waste Material is sciually shipped.

b, Before shipping any humrdous substances, pollutants, or comtaminants from
the Site tiv an off=iite location, Respondent shall obtain the Federal Agencics’ certification that
the proposed  recelving facility is operating in compliance with ihe requitements of CERULA
Section 121(d)(3), 42 US.C. § 9621(d)(2), and 40 C.F R § 300.240. Respondent shall aaly send
hizardous substances, pollutants, or contaminants from the Site in an off-site facility that
camplies with 1 i requirements of the statutary provision and regulation cited in the preceding
sentence,

v Pursuant o the Work described i the Work Plana, i1 is nol anticipated thet
there will be avy off-site shipment of Waste Matcral from ihe Site under Paragraph 33,

IX. SITE ACCESS

3. Wil Site, or any other propenty where scoess is nesded 10 implement this
Senlement Agreemeént, i5 owned or controlled by Lhe Respondent, Respondent shall,
conunencing or. the Efective Date, provede the Federal Agencies, the State. and Thair
representalives, including contraciors, with access at all reasonable nmes 19 the Sie, or sach
ather property, for the purpose of conducting any activity relmed 1o this Setilement Agreoment,
Pursuanl to the Forest Service Action Memomndurm and this Setilement Agrecmeal, the Fores)
Service shull sliow sceesx io NFS lands on the Sile 1o implement the Settlement Agreentini,

35, Whure any action under this Seulemen Agreement s 10 be perfnrmed m arens
awned by or m possassion of someone other than Respondeni, Respondent shall ase its
redsahable best efforts to obtmn all mecessary access agreements wilhin 13 days prior 1o on-site
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construction activities, or as olherwise specified in writing by the EPA O5C. Respondent shall
immediately nalify the Federal Apencies if atter using its reasonable best =fforts it is unable 1o
obtain such agrecments. Respondent shall describe in writing its efforts to obtain access. The
I'cderal Agencies may Lhen assist Respondenl in gaining sccess, (o the extent necessary 13
elfeciuate the response actions described hesein, using such means as EPA decios appropriate.
Respondent shall resmburse EPA for all costs and attorney’s fees incurred by the United 3tates in
obtaining such access, i sccordance with the procedures in Section XV (Paymenl of Re:ponse
Costs)

36, Retpondent shall, within [orty-five {45) days of completion of lhe Work, begin 1o
use its best etforis 1o implemen the nsttubional contrals i Appendix © 1o 1his Sertflemem
Agreement {or the orea that 15 owned or controlled by persons other than Respondent within the
Site that will be used as a repository for Waste Materials removed from the railroad bed pursuan
w the Work Plan, Best efTorts include a pood faith effort to resolve any dispute beiween
Respondent and third parly landowner, and shall include pood Faith discussions between
[espondent and third party |andowner, and/or other appropriate methods of dispute resclution,
which shall include, amongst other methods of demonstrating best efforts, arbitration m
accordance with the Federal Arbitration Act;, Section @ USC Seclions |-16 If other methods of
demnonstraling best elfors have failed, Respandent shall imitiate such arbutrateon within one year
of completion of the Work. Tn délermining whether Respondent bas used best efforts, EI'A shall
consider the degree of general cooperation shown by the third parly landowner,

37, Notwithstanding any provision of this Settlement Agreement, the Federal Agencies

redain all of thetr respeciive access authonitics and rights, including enlorcement authoriliey
ralated therelo, under CERCLA, RCILA, and any pther applicable statutes or regulations.

X, ACCESS TO INFORMATION

18, Respandeni shall provide to the Federal Agencies and the Siate, upon requesd,
copies of all documents and information within its possession or contiol or thal of s contractors
or agents relating 1o Respondent's activities at the Site, Site conditions or o the implementation
ol this Settlement Agreement. incliuding, but not Umited 1o, sampling. soalysis, cham ol custody
records. imanifests, bucking logs, receipts, reports, sample ralTic rouling, correspondence, or
other docwnents o information related to the Work, subjeet to Paragraphs 39 and 40 below.
Lpon reasonable notice sl for appropriale governmental perposes, Respondent shall alzo make
availuble to the Federsl Agencies and the State. for purposes of Wvestigation, informatio
pathering, or lestupony, s emplovees, agents, oF representatives with knowledge of relevant
facts concermng the performance of the Work

3, Respondent may asseri business condidentiality clovms covening part or all of the
documents or information submiied 1o the Federal Agencies and the State under this Setilement
Agreement 1o the extent pennitted by and in accordance with Section 104{e)(7) of CERCLA,
421056 5 9604{e) T, and 40 C PR § 2 203(b) Documents or information determunad (o be
confidential by the Federal Agencies will be afforded the proteciion specified 1n 40 C F 1L Pan
2, Subpart B 10 0o clam of confidentiality accompanies docwments or information whet they
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ire submitted 1o the Federal Apencies and the State, or if the Federal Agencies have notified
Respondent that the decuments or information are not confidential under the standiards of
Section [D4{eh 71 of CERULA or 40 C_F.R. Part 2, Subpart B, the public may be given sccess w
such documenls or infammation withow funher notice 1o Respondent.

0. Respondent may assen thal cenain documents, records and other informalioe are
privileged under 1he altorney -cliem privilege, the work product doctrine or any other privilege
recopmzed by federal law, 1T the Respondent assens such a powilege in Liew of providing
tocuments, it shall provide the Federal Agencics with the lollowing: 1) the title of the
document. record, or inlormation; 2) the date of the documenl, record, or information; 3) the
name and titke ol the author of the document, record, or information; 4) the name and title of
each nddressee and recipient; 53 the subject of the document, record, or inlormation; and 6) the
privilege asserted by Respondent. However, no documents, reports or other information created
or generated pursuant (o the reguirements of this Seitlement Agreement shall be withheld on the
grounds that they are privileged

d41. No claim of confidentiality shull be made with respect to any validated data
incluching. but not limited o, all sampling, wtdytivad, momitoring. by droveologie, scientifie.
chemical, or engineering data, or any other docaments or information evidencing conditions al o
aronind the Site, Mo clum of povilege shall be made with respect W any dala.

Xl RECORD RETENTION

42, Unul 5 yenrs alter Respondem's completion of the Work pursuant 1o this Sculement
Apreement, Respondent shall preserve and retain all non-identical copies af records and
doeuments (includimg records or documents in elecironic form) now in it possession or contraol
or which come o ils possession or control that relate in any manner 1o the perfonmance of the
Work or the liabilily of any person under CERCLA wilh respect to the Site, regardless of any
corporate retention policy to the contrary. Lintil 3 vears after Respondent’s completion of the
Work pursusant w this Seitlement Agreement, Respondent shall also msivugl i1 contractors and
agents [o preserve all doctments, records, and [nformation of whatever Kind, nature or
deseription relating o performance of the Work. Records and documents relating to U
repositony created gand maintained pursuant o this Selilement Apreement shall be retained for 5
veurs alter completion of e Waork, or longer il necessary 1o enforee institutional controls
implemented lor the repository. Al the conelusion of this retention period, copres ol thess
records and documents shall be provided to the Federl Agencics

d3. Arthe conclusion of this document retention period, Respondent shall notify the
Federal Agencies und the State ot least 90 days prior o the destruction of any such records or
documents, and . upoi request by the Foderal Agencies or the Stute, Respondent shall deliver any
siech records or documents 1o the Federal Agencies or the Sume. Respondent may assert that
certan) documenls, revonds and other information are privileged under the miorney-chient
privilege, work product of any other privilege recognized by federal law. 1f Responden) asserts
such a privilege, il shall provide the Federal Agencies or the Sute with the following: 1) the iitle
ol the document, record, or information: 2) the date of the documen, record. or information: 3}



16

the name and litle of the author of the document, recerd, or informanon; 4) the name and tile of
cach atldressee wnd recipient; 3% a deseription of the subject of the document, recard, or
mformaiton; and &) the pnvilege asseried by Respondent  However, no documents, reports or
other information cresicéd or seneraled parsuant 1o the reguirements of this Setilement
Agresment shall be withheld on the grounde that they ace privileged

44, Respondent hereby certifies indondually that to the best of 18 knowledge and beliel,
after |barowugh inquiry, it has nol altered, mubiated, discarded, destroyed or otherwise disposed
of any records, documentz or other information (other than identical copies) reluting 1o i+
potental lishility regardiog the Site singe it commenced negotistions with EPA on this
soitlement Agraement.

XII. COMPLIANCE WITH OTHER LAWS

43. Respondent shall perfoim all actions required pursuant 1o this Senlement Agreement
in accordance with all applicable local, state, and federal laws and regulations except as provided
i Secnon 121{e) of CERCLA, 42 US.C. § 6921 (), and 40 C F R. §§ 300 400(c) nnd
500.415(11 Inaccordapce with 40 C.F R, § 3. 4153(j), all gn-Sile nctions requined pursaant 1o
this Settloment Agreement shull, to the extent practicable, us determined by the Federal
Agencies, considering the exigencies of the situation, attein applicable or relevant nnd
approgriate requirements (“ARARS") under federal environmental or ste environmental or
faility siting laws (thal are identified in the Agtion Memaorandum and clarified by tlie
performance stendards established i the Waork Plans,

XN EMERGENCY RESPONSE AND NOTIFICATION OF RELEASES

26 In the event ol any action or oceurrepce during performance of the Work which
causes or (hreatems a release of Waste Material from the Site thal constivates an emergency
siluahion or may present an gmediate threal o public health or welfare or the envirammend,
fespondent shall immedimtely take all appropriate action. Respondent shal) take these schons in
accordance with all applicable provisions of this Settlement Agresment, including, but st
limiied 10, the Health and Safeiv Plan, in Settlement Agreement to prevent, abale or minimize
such relcase or sndangermient coused or threatened by the relense  Respondent shall nlso
smmediately notify the EPA OS5 or, i the event of hiwher unavanlability, the Regionad Dty
Officer ot (3033 293-1788 and the Fovest Service Reglonal Envirenniental Enginuer at (406) 329-
3036 of the incident or Site conditions. |n the event that Respondent [wils 1o ke appropriste
response action as requited by this Paragraph, and the Fedeenl Agencies ke such action instend,
Respondent shall reimburze the Federal Agencies nll costs of the response action nol inconsistent
with the NCP pursuani 1o Section XY (Paymeni of Response Costs)

47, In addition, in The event of any new release of o hazardous substance from the Site
that iz nol addressed by the Work under this Scitlement Agreement, Respondent shall
Immedintely notify the EPA OSC al (303) 293-1 788 and 1he National Response Centerai (800)
424-8802. Respondem shall submi 2 writien repon sa EPA within 7 days afier each relvase,
setting forth the events that occurmed and the measures taken of to be mken 1o mitigate any
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release or endangerment caused or threatened by the release and 1o prevent the reoccurrence of
such a release. This reporting requirement is in addition to. and not in lieu of, reporting under
Section 103(c) ol CERCLA, 42 U.S.C. § 9603(c¢), and Section 304 of the Emergency Planning
and Community Right-To-Know Act of 1986, 42 U.S.C. § 11004, ¢! seq.

XIV. AUTHORITY OF ON-SCENE COORDINATOR

48. The EPA OSC shall be responsible for overseeing Respondent’s implementation of
this Setilement Agrcement. The EPA OSC shall have the authority vested in an on scene
coordinator by the NCP, including the authorily 1o halt, conduct, or direct any Work required by
this Settlement Agreement, or to direct any other removal action underiaken at the Site. Absence
of the EPA OSC from the Sjte shall not be cause for stoppage of work unless specifically
directed by the EPA OSC. With respect to the NFS land at the Site, the NS OSC/Project
Coordinator shall have the authority vested in an on scene coordinator by the NCP, including the
authority 1o hall, conduct, or direct any Work required by this Settlement Agreement, or to direct
any other removal action undertaken. The NFS OSC/Project Coordinator shall direct any
comumunication. both written and oral, under this Paragraph to the EPA OSC, who will be the
single point of contact on behalf of the Federal Agencies, pursuant lo paragraph 21 of this
Settlement Agrzemenl. The NFS OSC/Project Coordinator may not act te exercise its authority
under this Paragraph independently.

XV. PAYMENT OF RESPONSE COSTS

49. Payment for Past Response Costs.

1. Within thirty (30) days after the Effective Date, Respondent shall pay to EPA
$166,240.61 tur reimbursement and {ull satisfaction of Past Response Costs. Respondent shall
each make the payment required by this Paragraph by a certified or cashier’s check or by wire
transfer made payable to “EPA Ilazardous Substance Superfund® and shall include its name and
address and the EPA Site/Spill ID number 08-KN. Respendent shall send the payment as
indicated below:

For certified or cashier’s check, payment must be received by 11:00 AM Eastern Time
for same day credit and should be forwarded to one of the following addresses:

Regular Mail:
Mellon Bank
Aun: Superfund Accounting
Lockbox 360859
Pittisburgh, PA 15251-6859

Express Mail:
Environmental Protection Agency 360859
Mellon Client Service Center Rm 154-0670
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500 Ross Strest
Pittsburgh, PA 15262-0001

For wirc transfer, payment must be sent directly to the Federal Reserve Bank in New
York City with the following information:

Federal Reserve Bank of New York
ABA =021030004

Account= 68010727

TREAS NYC/CTR/

33 Liberty Street

New York NY 10045

For ACH (also known as REX or renuttance express)
Automated Clearinghouse (ACH) for receiving US currency:

PNC Bank
ABA= 05103676
Environmental Protection Agency
Account 310006
C'TX Format
Transaction Code 22- checking
808 17" Street NW
Washington DC 20074
Contact person: JessieWhite@PNCbank.com or (301) -887-6548

b. At the time of payment. Respondent shall send notice that payment has been
made by email to acctsreceivable.cinwd@epa.gov, and to:

Dana Anderson. NWD

EPA Cincinnali Finance Office
26 Martin Luther King Drive
Cincinnati, Ohio 43268

And

Kelcey Land. Cost Recovery Program Manager, ENF-RC, US
EPA, 1595 Wynkoop Street, Denver, CO  80202-1129.

c. The lotal amoeunt to be paid by Respondent pursuant to Paragraph 49(a) shall
be deposited in the Georgetown Railroad Site Special Account within the EPA Hazardous
Substance Superfund to be retained and used 10 conduct or finance response actions at or in
conneclion with the Site, or to be transferred by EPA to the EPA Hazardous Substance



19
Superfund.

S0, Parments lor Fulure Respotiss Cosls.

& Respondent shall pay EPA oll Future Response Cagig not incansistent with the
NUT, For as loag as Foture Response Costs are incurred and remain below a totul of $100,000,
EPA will, on 0 penodic basis, send Respondent s bill reguiring paymuent that includes a standard
Regionally-prepured cost summary, which includes direct and indirect costs incurred by 1iPA
andd its contractors, Onve Fulure Reaponse Cosls exceed $100,000, EPA will, on a periodie
hasis, send Respondent a bill requiring peyment thal includes s cosl package lor EPA's costs
consisting of applicable: (1) payroll information, consisting ol the SCORPIOS report or an
equivalen! cost summury, and any tme sheets that exist, if requested by Respondent; (2) indirect
cost informatiim, comstting of an averall and an employee-by-emplovee SCORPIOS report o
equivalen! cost summary; (3) travel information, consisting of a SCORPIOS report or equivalem
cost summuary, tave! mthorizations, smd iravel vouchers or their equivalent il they exisi(4) EPA
contractor {including Contrsct Laboratory Program coniacts) information, connisting of site
specific vouchers, if they exist, Annual Allocation Repons and the SCORPIOS repon or
equivalont cost smmmary; and (5) Inter-Agency Agreements. [T Respondent determines that
documentation for costs in (4) or {3) is insufficiont 10 détermine that coss are not inconsistent
with the NCP. it may reguest further documentaiion. Respondem shall make all payments
within 30 days of receipt of cach bill requiring payment, except as otherwise provided in
farugraph 52 of this Sctilcment Agreement

b, Rupﬁmlﬂlﬂtlllmﬂlmmﬂmwwlmﬂm
or casher™s check(#) or wire iransfer made payable tn “EPA Hazardous Substanes
referencing the name and address of Responders and EPA Site/Spill 1D number 08-KN - For
certilled or cashier's check. payment must be recorved by 1100 AM Eastern Time lor sume day
credil and should be forwarded to one of the followmny addresses:

Regular Mail:
Melion Bank
Attn: Superfund Accountmg
Lockbox 360859
Pirtsburgh, PA 13251.6859

Express Mail
Enviroamental Protection Agency 360859
Mellon Chent Service Cemer Rm 134-D670
SO0 Bows Street
Pitstairgh, PA 15262-0001

For wire transfor. paymenl nmiust be sent direcily to the Federal Rescrve Bank in New
York Ciy wath the following information:
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Federal Reserve Bank of New York
ABA = 021030004

Account= 68010727

TREAS NYC/CTR/

13 Liberty Stieel

New York NY 10043

For ACH (alse knowm os REX or remiliance express)
Asttomaied Clearinghouss (ACH) for receiving US currency

PNC Bank

ABA= 05310676
Environmental Protection Agency
Account 110006
CTX Format
Transscuon Code 22- checking
BU8 1 7™ Street NW
Washngton D 20074
Contact person._ JessieWhite@PNChank com or {301) -BR7T-6548

v. Al the time of payment, Respondent shall send notice that payment has been
made by email to pectsrecevable cinwdigicpa gov, and to:

Dana Anderson, NWD

EPA Cincinuati Finance Office
26 Martin Luther King Drive
Cincinnati, Ohuo 45268

Aud

Keleey Land, Cost Recovery Program Manager, ENT-RC, US EPA, 1595
Wynkoop Street, Denver, CO  80202-1129.

d The total amount 1o be pad by Respondent pursuan! o Puragraph 30{a) shall
be deposited in the Georgetown Railroad Special Account within the EPA Hazardows Substance
Superfuid (o be retamed and vsed to conduct or finance response actiony ol or in cannection with
the Site. or to be transferred by EPA o the EPA Hazardous Substance Superfund

51, In the even) that the payment for Past Response Casts is nut imade within 30 days of
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the Elfective Dute, pr the paynents for Future Responso Costs are not made within 30 days of
Responden’s receipt of a bill, Respondent shall pay Inicrest on the unpaid balance. The Interest
on Past Responaw Costs shall begin 1o acerue on the Effective Date and shall continue 1o accrue
unitil the date of payment. The Intenest on Fulure Response Costs shall beghn to accrue on the
dute of the bill and shall continge te aocrue until the date of payment. Payments of Inlerest made
under this Poragraph shall be in addition 10 such other remedies or sanctions avirlleble (o the
Limiled Statet b, vintue of Respoadent's filure 10 imake timely payments under thes Section,
ingluding bl not limited 10, payment of stipulated penaltics pursuani to Secvion XV1II

51 Respondemt may dispute all ar part of 8 bill for Future Response Costs subiminied
undler this Settlement Agreement, i1 Respandent alleges thal EPA has made an sccounting emor,
or if Respondord alleges thai o cost liem is inconsistent with the NCP. Il any digpute over cosis
o8 resolved before payment is due, the amoun due will be adwmisted ns necessary [ the dispute 1s
nol resulved before payimest s due, Respoadent shall pay the full amount of the uncontested
cosis 10 EPA an specified in Paragraph 30 on or before the duc daic. Withun the same time
peniod, Respondent shall pay the full amound of the contested costs into an inleresi-beanng
escrow sccount. Respondent shall imulianeously traasmit u copy of both checks to the persons
listed in Paragraph 50{c) sbove. Respondent shall cosure that the prevailing pasty or parhes in
the dispute shall recerve the amoum upon which they prevailed from the cscrow funds phus
interest within 30 days afver the dispute is resolved

XV1. DISPUTE RESOLUTION

53, Unless otherwise expressly provided for in this Seulement Agreement, the dispuie
resolution procedures of this Section shall be the exclusive mechanism for resolving disputes
nriging under this Seftleinont Agreament. The parties shall attempt 10 resol ve any disagresmenis
conceming this Settlement Agreainent expeditiously and informally.

$4. 1T Respandent obpeets 10 any of the Federal Agencies’ aclion taken pursuant 1o ths
Selilement Agrement, including billings for Fiture Response Costs, it shall notify the Federal
Agencles in writing of (12 objoction(s) within |0 days of such action, unless the objection(s)
hashave been resolved indormally. The Federsl Agencies and Respoodent shall kave |4 days
lrom the Fodernl Agencies’ receipl of Respondent’ weinen objection{s) 1o resolve the dispute
through formal negotintions (the “Negotintion Penod™). The Negotiation Pénod may be
extended at the sole discretion of the Federal Agencies.

55. Any ngreement reached by the partics pursuant to this Section shall be m writing and
shall, upon signature by both panties, be meorporated mte anid become an enforecable part of this
Sellement Agreement |1 the parfies are unable to reach an agreement within the Negotiation
Penod, Respondant shall be afforded the opporiumity 1o presem is posiion, including any
wrilten malenials 1o the Federal Agencies. The Pederal Agencies will fairly and impanially
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congider the evidence and the position of the Federal Agencies and Respondent and will I4sue o
momt-writien decision on the dispule to Respondent. 1F Respondent does not object 10 such
wriien decision, 11 shall be incorporated into and become an enforceable part of thin Sciilemeni
Agreement. il Respondent objects to the wnitien decision, it shall notify the Federal Agencies
within 15 days of receipl of the decision und shall be afforded the opportunity 1o presem (s
posilion, including any wniten inatenials, to the Federal Agencies (for the EPA, the Region §
Repwnal Admanisirator or for the Regional lFarester, the Forest Service Region | (where achivily
of 15sue concerns NIFS lands))  The Federal Agencies (for the EPA, the Region 8 Regional
Admimstrator or for the Forest Service. the Regionel Forester, Region | {where petivity or issue
concerns NIFS lands)). wall larrly and impanially consider the evidence and the positions of
Respondent and EPA or Forest Service and will issue 8 final wnitten decison on the digpite 1o
Respondent. Respondent™s obligations under this Scitlement Agrecinen! shall not be tolled by
submission of any ohjection for dispute resolunon under thiy Section, unless so determmed by
the Fedéral Agencies. Following resolution of the dispuic, an provided by thes Section,
Respondent shall fulfill the requirement that was the subject of the dispute in sccordance with
the agreement reached or with the Federnl Agencies’ decision. whichever occurn

XVIl. FORCE MAJEURE

56. Respondent agrees to perform all requirements ol (s Settlement Agrecment withim
the time limits established under this Settlement Agrecment, unless the performance is deloyed
by a force majewre. For purposes of this Seitlement Agreemenl, a force majeure |5 defiped as
any evenl arising from causcs beyond the control of Respondent, or of any entity conérolled by
Respondent, i luding but not limited 1o s conuacions and qubsomractors, which delays or
prevenis performance of any obligation under this Sertlement Agreement despite Respondent's
brest efforts bo (IO the obligatton, Sorce mglenre does not include financeal inability to
complete the Work, mcrensed cost of performance, or Respondent®s (ailure 10 use best effons to
record or enforcy the restrictive covenants agreement under Paragraph 36 of this Settlerent
Agreemunt; provided, however, that force mujeure includes Responden”s inability 10 obtain
implemegtabion of the imstitutional cantrols required in Paragraph 36 of this Settlemend
Agresment i Rospondent has exercised besi efforts,

57, 1M any event occurs or has dccurred that may materially delay the performance of any
obligailon under thes Scttlement Agreement, whether or not caused by a force imufenre event.
Respondem shall potify the Federal Agencies orally withan 3 duys of when Respondem {irst
knesy that the event maghs cause a delay. Within 7 days thereafter, Respondent sball provide to
EPA in wriling an explanation and descripton ol the reasans for the délay, the antlcipaled
duration of the Jelay, nll petions laken or 10 be taken o prevend or mmanize the delay; a
wchedule Tor implemeniatwon ol any measures to be laken 1o prevent or mitigate the delay or the
effect ol the delay; Respondent's ranonale for attinbuning such delay 10 a force meapenre event if
it iiends 1o assert such @ clao; and & statement as 1o whether, in the opinion ol Respondem,
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such evenl may causc or contribute 1o an endangerment to public health, welfire or the
environment. ['ailure to comply with the above requirements shall preclude Respondent from
asserting any claim ol furce majenre for that event for the period of time of such failure (o
comply and for any additional delay caused by such failure.

58. If the lederal Agencies agree that the delay or anticipated delay is attributable (o a
Jforee majeure evenl, the ume for performance of the obligations under this Settlernent
Agreement that are affected by the force majenre event will be extended by the Federal Apencies
[or such ime a= 1s necessary to complete those obligations. An extension of the time for
performance ol the obligations altected by the force mnajenre evenl shall not, of isell, extend the
time for performance of any other obligation. [f the Federal Agencies do not agree that the delay
or anticipated delay has been or will be caused by a force majeure event, the Federal Agencies
will notify Respondent in writing ol its decision. [f the Federal Agencies agree that the delay is
attributable 10 a force majewre event, the Federal Agencies will notify Respondent in writing of
the length of (he exlension. il any, lor performance of the obligations affecied by the foree
mafeury event.

XVII. STIPULAT ENALTIES

59. Respondent shall be liable to the Federal Agencies for stipulated penalties in the
amounts set forth in Paragraph 60 for failure 1o comply with the requirements of this Settlement
Apreement specified below, unless excused under Section XVII (Force Mujeure).
“Compliance™ by Respondent shall include completion of the activities under this Settlement
Agreement or any work plan or other plan approved under this Settlement Agreement identilied
below in accorcance with all applicable requirements of law, this Settlement Agreement and any
plans or other documents approved by the Federal Agencies pursuant to this Settlement
Agreement and withio the specified time schedules established by and approved under this
Settlement Agreement.

60. Supulated Penalty Amounts.

The following stipulated penalties shall accrue per violation per day for any
noncompliance with the terms of this Settlement Agreement:

Penalty Per Violation Per Day Period of Noncompliance

$500 Ist through 14th day

£1.000 | 5th through 30th day

$7.500 3 1st day and beyond, not including days in dispute
resolution

61. In the evenl that the Federal Agencies assume performance of a portion or all of the
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Waork pursuant (o Paragraph 71 of Section XX, Respondent shall be Hable for o stipulated
penaity in the amount of 510,000,

62 All pensities shall begin to accrue on the day after the complete performance is due
of the day & violalion occurs and shall continue 1o socrue oough the final day of Ihe comection
ol the noncompliance or compietion of the activity, However, stipulated penaliics shall not
accrue: 1) with respect o a deficieni submission under Section VITI {Work 1o be Performed),
duning the period, if any, beginuing on the 3151 dav nfier the Federal Agencies receipt of such
submission until the date that the Federal Agencies nonfy Respondent of ony deficiency; 2) with
tespeci to a deciston by the Federal Agencies | under Paragraph 55 of Scction XV { Dispute
Resolution), during the period. if any, beginning on the 2 15t day afies rhe Negohation Penod
buying until the date thal the Federal Agenciés issue o finsl dotision regarding such dispuie; 3)
during any time period Respondent is exercising best efforts 10 obtain the institutional controls
required under Pacagraph 16 of this Senlement Agreemeni, or 4] in the event thm Respondem 15
unable to obtain the mplementation of such mstmutionsl controls despite s best ¢lforte
Nothing herein shall prevent the simuhtaneous sccrusl of separate penalhies lor sepamte
viokations of this Settlement Agreement

63, Following the Federal Agencies’ determmation that Respondem has Intled to comply
with a requirement of thes Settlemeni Agreoment, the Fedoral Agencies shall give Respondent
wrilten nolifreation of the failure and describe the noncompliance. The Federal Agoncics imay
send Respondent a written demand for pavment of the penalnes. However, penalties shall accree
as provided in the preceding Poragraph regardiess of whether the Federal Agencies have notified
fespondent of a violation.

64, All penalties accruing under this Section shall be due nnd payasble to BI'A witliin 30
days of Respondent™s receipt [rom EPA of & demand lor payment of the penaltics, unless
Respondent invokes the dispute resolution procedures under Section XV (Dispute Resolation).
All paymenls to EPA under this Section shall be puid by certifiod or cashier’s checki(s) made
payable to “EPA Hozardous Substances Superfund,” shal| be mailed 10 Mellon Bank, Ann:
Superfund Accounting, Lockbox 360859, Pinsburgh, PA, 15251-6859 and shall indicate that the
payment is for stipulated peanlties, an rence the EPA Region and Site/Spill 1D
Mumber 0B-KN, the EPA Docket Nuﬁ?‘iﬁ'&_ﬁ QE'E. Respandem's name and address
Copies of check{s) puid pursuant Lo this Seetion, and any sccompiunying (ransmittal letter(s),
shall be sent 1o the Federal Agencies an provided in Paragraph 49(b).

65, The puyment of penalties shall not alter in any way Respondent's obligation to
compleie perfommance of the Work required under this Sehlement Agreement.

66. Subject 1o the sceomd sentence below, penalties shall continue 1o nccrue during any
dispuie resolubion period, bul need not be paul wnlil 15 diys alter the dispute 1s resolved by
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agreement or by receipt of the Federal Agencies decision. Penalties will not accrue for more
than 14 days during which the Federal Agencies are making a joint dispute resolution decision.

67. If Respondent fails to pay stipulated penalties when due, the Federal Agencies may
institute proccedings to collect the penalties, as well as Interest. Respondent shall pay Interest
on the unpaid balance. which shall begin to accrue on the date of demand made pursuant to
Paragraph 64. Nothing in this Settlement Agreement shall be construed as prohibiting, altering.
or in any way limiting the ability of the Federal Agencies 1o seek any other remedies or sanctions
available by virtue of Respondent’s violation of this Settlement Agreement or of the statutes and
regulations upon which it is based. including, but not limited to, penalties pursuant to Sections
L06(b) and 122(f) of CERCLA, 42 U.8.C. §§ 9606(b) and 9622(/), and punitive damages
pursuant to Section 107(c)(3) of CERCLA, 42 U.S.C. § 9607(c)(3). Provided. however, that
EPA shall not seek civil penalties pursuant to Section 106(b) or 122({) of CERCLA or punitive
damages pursuant te Section 107(c)(3) of CERCLA [lor any violation for which a stipulated
penalty is provided herein, except in the case of a willful violation of this Seftlement Agreement
or in the evenl that the Federal Agencies assume performance of a portion or all of the Waork
pursuant to Section XX, Paragraph 71. Notwithstanding any other provision of this Section, the
Federal Agencics may. in their unreviewable discretion, waive any portion of stipulated penalties
that have acerued pursuant 1o this Settlement Agreement.

XIX. COVENANT NOT TO SUE BY THE FEDERAL AGENCIES

68. In consideration of the actions that will be performed and the payments that will be
made by Respondent under the terms of this Settlement Agreement, and excepl as otherwise
specifically provided in this Settlement Agreement, the Federal Agencies covenan! not to sue or
lo take administrative action against Respondent pursuant 1o Sections 106 and 107(a) of
CERCLA, 42 U!.5.C. §§ 9606 and 9607(a), for the Work, Past Response Costs and Future
Response C'osts. This covenant not to sue shall take effect upon receipt by EPA of the Pasi
Response Costs due under Section X'V of this Settlement Agreement and any Interest or
Stipulated Penalties due lor failure to pay Past Response Costs as required by Sections XV and
XVIII of this Settlement Agreement. This covenant nol to sue is conditioned upon the complete
and satisfaclory performance by Respondent of its obligations under this Settlement Agreement,
including. but not limited Lo, payment ol Future Response Costs pursuanl to Section XV. This
covenani nol to sue extends only lo Respundent and its successors, assigns, officers, directors
and employecs (o ihe extent their liability derives from Respondent’s potential hability. This
covenant does nol extend to any other person.

XX. RESERVATIONS O 'E i FEDERAL AGENCIES

69. Tixcept as specifically provided in this Settlement Agreement. nothing herein shall
limil the power and authority of the Federal Agencies or the United States to take, direct, or
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order all actions necessary to protect public health, welfare, or the environment or to prevent,
abate, or minimize an actual or threatened release of hazardous substances, pollutants or
contaminants, ¢t hazardous or solid waste on, at, or from the Site. Further, nothing herein shall
prevent the Federal Agencies from seeking legal or equitable relief to enforce the terms of this
Settlement Apreement, from taking other legal or equitable action as it deems appropriate and
necessary, or from requiring Respondent in the future to perform additional activities pursuant to
CERCLA or any other applicable law.

70. The covenant not to sue set forth in Section XIX above does not pertain to any
matters other than those expressly identitied therein. The Federal Agencies reserve, and this
Settlemenl Agreement is without prejudice to, all rights against Respondent with respect 1o all
other matters, including, but not limited to:

a. claims based on a {ailure by Respondent to meet a requirement of this
Seltlement Agreement;

. Dability for costs not included within the definitions of Past Response Costs or
Future Response Costs;

¢. liability for performance of response action other than the Work;
d. criminal habihtly; and

. liability ansing from the past, present, or future disposal, release or threat of
release of Waste Matenals outside of the Site.

71. Work Takeover. In the event the Federal Agencies determine that Respondent has
ceascd implementation of any portion of the Work, is seriously or repeatedly deficient or late in
its performance of the Work, or is itnplementing the Work in a manner which may cause an
endangerment (o human health or the environment, the Federal Agencies may assume the
performance of all or any pertion of the Work as the Federal Apencies delermine necessary.
Respondent may invoke the procedures set forth in Section XVI (Dispute Resolution) to dispute
the Federal Agencies’ determination that takeover of the Work is warranted under this
Paragraph. Costs incurred by the United States in performing the Work pursuant (o this
Paragraph shall be considered [Future Response Costs that Respondent shall pay pursuant to
Section XV {Piyment of Response Costs). Notwithstanding any other provision of this
Settlement Agreement, the Federal Agencies retain all authority and rescrve all rights to take any
and all response actions authorized by law.
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XXI. COVENANT NOT TQ SUE BY RESPONDENT

72. Respondent covenants not to sue and agrees not to assert any claims or causes of
action agains( the United States, or ils contractors or employees, with respect to the Work, Past
Response Casts. Future Response Costs, or this Settlement Agreemeat, including, but not limited
1o:

a. any dirccl or indirect claim for relmbursement from the Hazardous Substance
Superfund established by 26 U.S.C. § 9507, based on Sections 106(b)(2), 107, 111, 112, 0r 113
of CERCLA, 42 U.5.C. §§ 9606(b)(2), 9607, 9611, 9612, or 9613, or any other provision ol law,

b. any claim arising out of response actions al or in connection with the Site,
including any ciaim under the United States Constitution, the Montana Constitution, the Tucker
Act, 28 U.S.C. § 149). the Equal Access o Justice Act, 28 U.S.C. § 2412, as amended, or af
common law; or

c. any claim against the United States pursuant 1o Sections 107 and 113 of
CERCLA, 42 L.S.C. §§ 9607 and 9613, relating 10 the Site.

Except as provided in Paragraph 74 (Waiver of Claims), these covenants not to sue shall
not apply in the event the United States brings a cause of aclion or issues a Seltlement
Agreemcent pursuant to the reservations set forth in Paragraphs 70 (b) - (&), but only to the extent
that Respondent’s ¢laims arise from the same response action, response costs, or damages that
the Uniled States is seeking pursuant to the applicable reservation.

73. Nothing in this Agreement shall be deemed to constitute approval or
preauthonzation of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or
40 C.F.R. § 300.700(d).

74. Respondent agrecs not o asserl any claims and to waive all claims or causes of
action that it may have for all matters relating to the Site, including for contribution, against any
person where the person’s liability to Respondent with respect to the Site 15 based solely on
having arranged for disposal or treatment. or for transport for disposal or treatment, of hazardous
substances al the Site, or having accepted for transpori for disposal or treatment ol hazardous
subsiances at the Sile, if

a. the materials contributed by such person to the Site confaining hazardous
substances did not exceed the greater of 1) 0.002% of the total volume of wasie at the Site, or i1)
110 gallons of hiquid materials or 200 pounds of solid maiterials.
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b. This waiver shall nol apply to any claim or cause ol action against any person
meeting the abcve criteria if the Federal Agencies have determined that the materials contributed
lo the Site by such person contributed or could contribute significantly to the costs of response at
the Site. This waiver also shall not apply with respect to any defense, clain, or cause of action
that Responden: may have against any person if such person asserts a claim or cause of action
relating to the Site against Respondent.

75. Respondent reserves, and this Settlement Agreement 1s without prejudice to, claims
against the United States, subject to the provisions of Chapter 171 of Title 28 of the United
States Code, for money damages for injury or loss of property or personal injury or death caused
by the negligent or wrongful act or omission of any employee of the United States while acting
within the scope of his office or employment under circumstances where the United States, if a
private person, would be liable to the claimant in accordance with the law of the place where the
act or omission occurred. However, any such claim shall not include a claim for any damages
caused, in whole or in parl, by the act or omission of any person, including any contractor, who
is not a federal coployee as that term is defined in 28 U.S.C. § 2671; nor shall any such claim
include a claim based on the Federal Agencies® selection of response aclions, or the oversight or
approval of thc Respondent’s plans or activities. The forcgoing applies only fo claims which are
brought pursuant to any statute other than CERCLA and for which the waiver of sovereign
immunity is found in a statute other than CERCLA.

XX11, OTHER CLAIMS

76. By ‘ssuance of this Settiement Agreement, the United States and the Federal
Agencies assume no hability for injuries or damages to persons or property resulting from any
acts or omissions of Respondent. The United States and the Federal Agencies shall not be
deemed a party to any contract entered into by Respondent or iis directors, officers, employees,
agenls, successors, representatives, assigns, contraclors, or consultants in carrying out actions
pussuant 1o this Scltlement Agreement. Respondent assumes no liability for injuries or damages
to persons or property resulting trom the negligence, gross negligence or willful misconduct of
the United States. The Respondent shall not be deemed a party to any coniract entered into by
the United States and the Federal Agencies in implementing actions pursuant to this Settlement
Agreement.

77. Except us expressly provided in Section XX|1. Paragraph 74 and Section X1X
(Covenant Nol 1o Sue by the Federal Agencies), nothing in this Settlement Agreement
conslitutes a satisfaciion of or release from any claim or cause of action against Respondent or
any person not a party to this Seltlement Agreement, for any liability such person may have
under CERCLA,, other statutes, or common law, including but not limited to any claims of the
United States for costs, damages and interest under Sections 106 and 107 of CERCLA, 42
U.S.C. §§ 9606 and 9607.
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78. No action or decision by the Federal Agencies pursuant to this Settlement Agreement
shall give rise to any right to judicial review, except as set forth in Section 113(h) of CERCLA,
42 U.S.C. § 9613(h).

XXII. CONTRIBUTION

79. The United States and Respondent agree that this Settlement Agreement constitutes
an adnurustrative setilement for purposes of Section 113(f)}(2) of CERCLA, 42 U.S.C. §§
9613(1)(2), and that Respondent (s entitled, as ol the Effective Date, to protection {rom
coniribution actions or claims as provided by Sections 113(£)(2) and 122(h)(4) of CERCLA, 42
U.S.C. 8§ 96137 N(2) and 9622(h)(4), for “matlers addressed” in this Settlement Agreement. The
“matters addressed” in this Setllement Agreement are the Work |, Past Response ('osts, and
Future Responst Costs. Except as provided in Section XXI, Paragraph 74, of this Settlement
Agreement (De Micromis Waiver), nothing in this Settiement Agreement precludes the United
States or Respondent from asserting any claims, causes of action, or demands against any
persons not partics fo this Settlement Agreement for indemnification, contribution, or cost
recovery. Nothing herein diminishes the right of the United States, pursuant to Sections
113(6)(2) and (3) of CERCLA, 42 U.S.C. § 9613()(2)-(3), 10 pursue any such persons to obtain
additional response costs or response action and to enter into settlements that give rise to
contribution protection pursuant to Section 113(F)(2).

80. The United States and Respondent agree that this Settlement Agreement constilufes
an administrative settlement for purposes ol Section 1 13(f)(3)(B) of CERCLA, 42 U.S.C. §
9613(H(3)B). pursuant to which Respondent has, as of the Effective Date, resolved its liability
to the United States Lor the Work, Past Response Costs, and Future Response Costs.

XXIV. INDEMNIFICATION

81. Respondent shall indemnify, save and hold harmless the United States, its officials,
agenls, contractors, subcontractors. employees and representatives from any and all claims or
causes ol action arising {from, or en account of, negligent or other wrongful acts oy omissions of
Respondent, its olticers, directors, employees. agents, contractors, or subcontractors, in carrying
oul actions pursuanl to this Settlement Agreement. In addition, Responden( agrees to pay the
United States ull costs incurred by the Uniled States, including but not limited to attorneys fees
and other expenses of litigation and seftlement, arising from or on account of claims made
against the United States based on negligent or other wrongful acts or omissions of Respondent,
its officers, directors, employees, agents, confraclors, subcontractors and any persons acting on
its behalf or under its control, in carrying oul activities pursuant to this Setllement Agreement.
The United States shall not be held oul as a party to any contract entered into by or on behalf of
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Respondent in carrying out activities pursuant Lo this Settlement Agreement. Neither
Respondent nor any such contractor shall be considered an agent of the United States.
Respondent shall not be held out as a party to any contract entered into by or on behalf of the
United States and the Federal Agencies in implementing activities pursuant to this Settlement
Agreement.

82. The United States shall give Respondent notice of any claim for which the United
States plans lo scek indemnification pursuant to this Section and shall consult with Respondent
prior to settling such claim.

83. Respondent waives all claims against the United States for damages or
reimbursement or for sel-off of any payments made or to be made to the United States. arising
from or on account ol any contract, agreement, or arrangement between Respondent and any
person for performance of Work on or relating to the Site, including, but not limited to, claims
on account ol construction delays. Respondent reserves, and this Settlement Agreement is
without prejudice to, claims against the United States, subject to the provisions of Chapter 171 of
Title 28 of the 1Jnited States Code, for money damages for injury or loss of property or personal
injury or death caused by the negligent or wrongful act or omission of any empleyee of the
United States while acting within the scope of his office or employment under circumstances
where the United States, if a private person, would be liable to the claimant in accordance with
the Jaw of the place where the act or omission occurred. However, any such claim shall not
include a claim for any damages caused, in whole or in part, by the act or omission of any
person, incloding any contractor, who is not a federal employee as that term 1s defined in 28
U.S.C. § 2671 nor shall any such ¢laim include a claim based on the Federal Agencies’ selection
of response actions, or the oversight or approval of the Respondent’s plans or activities. The
foregoing applics only 1o claims which are brought pursuant to any statute other than CERCLA
and for which the waiver of savereign immunity is found in a statute other than CERCLA. [n
addition, Respondent shall indemnify and hold harmless the United States with respect to any
and all claims for damuges or reimbursement arising from or on account of any contract,
agreement, or arrangement between Respondent and any person for performance of Work on or
relating 1o the Site, including, but not limited to, claims on account of construction delays
provided, however, that such claims do not arise out of the negligent or wrongful act or omission
of any employec of the United States while acting within the scope of his office or employment
under circumstances where the United States, if a private person, would be liable {o the claimanl
in accordance with the law ol the place where the act or omission occurred. However, Lhis
exception to indemnification shall not include any darmages caused, in whole or in part, by the
act ar omission of any person, including any contractor, who is not a federal employce as that
term is defined in 28 U.S.C. § 2671; nor shall it include a claim based on the Federal Agencies’
selection of response actions, or the oversight or approval of the Respondent’s plans or activities.
The foregoing « pplies only to claims which are brought pursuant 1o any statute other than
CERCLA and lor which the waiver of soveretgn immunity is found in a statute other than
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XXV, INSURANCE

34. At least 7 days prior to commencing any on-Site work under this Settlement
Agreement, Respondent shall secure, and shall maintain for the duration of this Settlement
Agreement, comprehensive general liability insurance and automobile insurance with limits of
one million dollars, combined single limit. Within the same time period, Respondent shall
provide the Federal Agencies with certificates of such insurance and a copy of each insurance
policy. In addition, for the duration of the Scltlement Agreement, Respondent shall satisfy. or
shall ensure that their contractors or subcontractors satisfy, all applicable laws and regulations
reparding the provision ot worker's compensation insurance for all persons perforining the Work
on behalf of Respondent in furtherance of this Setttement Agreement. 1f Respondent
demonsirates by evidence satisfactory to the Federal Agencies that any confractor or
subcontractor maintains insurance equivalent to that described above, or insurance covering
some or all of the same risks but in an equal or lesser amount, then Respondent need provide
only (hat portion of (he insurance described above which is not maintaincd by such contractor or
subcontractor.

XXVI. FINANCIAL ASSURANCE

85. Respondent shall demonstrate its ability to complete the Work required by this
Settlement Agreement and to pay all claims that arise from the performance of the Work by
obtaining and presenting to the Federal Agencies, within 15 days of the Effcetive Date of this
Settlemcnt Agreement, inlernal financial information to allow the Federal Agencies to determine
(hat Respondent has sutficient assets available to perform the Work. Respondent shall
demonstrate financial assurance in an amount o less than the estimate of the cost for the
removal action al the Site. 1f Respondent secks to demonstrate financial assurance by means of
internal financial information, or by guarantee of a third party, it shall re-submit such
information annually, on the Effective Date of this Settlement Agreement, until a Notice of
Completion has been issued by the Federal Agencies.

86. Any and all financial assurance instruments provided pursuant to this Section XXVI
shall be in form and substance satisfactory to the Federal Agencies, determined in the Federal
Agencies’ sole discretion.  The financial assurance instrument(s) provided pursuant o this
Section XXVI (including, without limitation, any negotiable instruments issued for EPA's
benefit) shall be submitied by Respondent to Daniela Golden, U.S. EPA, ENF-RC, 999 18"
Street. Suite 300, Denver, CO 80202 and to the Forest Service OSC/Project Coordinator.
Respondent shall also provide copies ol all such tinancial assurance instruments to the other
representatives of the Federal Agencies as specified in Section VII.
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87. In the event that the Federal Agencies determing at any time that the financial
assurances provided pursuant to this Section are inadequate, or in the event that Respondent
becomes awarc ol information indicating that any financial assurances provided pursuant to this
Section no longer salisfy the requirements set forth herein (including, without limitation, that any
third-party provider of such assurances such as a surety, (rustee and/or financial institution no
longer qualifies to provide such assurances), then Respondent shall, within thirly (30) days of
receipt of notice of the Federal Agencies’ determination or, as the case may be, within thirty (30)
days ol becoming aware of such information, obtain and present to the Federal Agencies for
approval one of the other forins of financial assurance Listed in Paragraph 85 of this Settlement
Agreement. In addition, if at any time the Federal Agencies notify Respondent that the
anticipated cost of completing the Work has increased, then, within thirty (30) days of receipt of
such notification, Respondent shall obtain and present to the Federal Agencies for approval a
revised form of financial assurance (and otherwise acceptable under this Section XX V1) that
reflects such cost increase. Respondent’s inabihity to post financial assurance for completion of
the Work shall in no way excuse performance of any other requirements of this Setilement
Agreement, including, without limitation, Respondent’s obligation 1o complete the Work in strict
accordance witl the terms hereof.

88. (a) Reduetion of Amount of Financial Assurance. 1f Respondent believes that the
estimated cost 1o complete the remaining Work has diminished below the amount sel forth in
Paragraph 85 above after entry of this Settlement Agreement, Respondent may, on any
anniversary dale of the Effective Date of this Settlement Agreement, or al any other time agreed
10 by the partics. petition the Federal Agencies in writing lo request a reduction n the amount of
the financial assurunce provided under this Section so that the amount of the financial assurance
i5 equal to the estimaled cost of the remaining Work 1o be performed. Respondent shall submit a
written propusal for such reduction 1o the Federal Agencics which shal) specify, at a minimum,
the cost of the remaining Work to be performed and the basis upon which such cost was
calculated. The decision to accept such a proposal and {0 allow a reduction of the amount of
(inancial asswance in accordance herewith shall rest in the Federal Agencies’ sole discrefion. 1f
EPA decides to accepl such a proposal, EPA shall notify the Respondent of such decision in
writing. Aficr teceiving the Federal Agencies’ written acceptance, Respondent may reduce the
amounl of the financial assurance in accordance with and 1o the extent permitted by such written
acceptance. In the event of a dispute, Respondent may reduce the amount of the financial
assurance required hereunder only in accordance with a finat adiministrative decision resolving
such dismue.

(b) Change of Form of Financial Assurance. If Respondent desices to change the form of
financial assurance provided pursuant to this Section XX V1 alter the Elfective Dale of this
Settlement Agreement, it may, on agy annjversary date of the Etfective Date of this Selilement
Agreement, or at any other time agrecd 10 by the parties, petition the Federal Agencies in writing
to request a change in the form of financial assurance provided hereunder. Respondent shall
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subinit @ written proposal lor such change to the Federal Apencies which shall specify, ata
minimum, the cost of the remainiog Work to he performed, the basts upon which such cost was
calculinied, and o detaled desenption of ihe proposed revised torm of financial asaurance. The
decisian 1o neeept such a proposal and to wllow a change in the form of financial assurance shall
rest in the Federa) Agencies’ sole discretion. |Fthe Federal Agencies decide 1o aceepl such a
proposal, the uderal Agencies shall notify Respondent of such decision in writing.  Alter
receiving the Fudernl Agencies’ written scgeplance, Respondent may change the form of
financial assurn we in accordance with and 1o the exient permitied by such writien accepiance.
In the event of & digpute, Respondent may change the form of financial assurance required
herewnder only in accordance with & fmal odministrative decision resolving such dispute

(e] Ruleane of Financial Assurance 17 Respondent receives writicn notice rom the
Federal Agencies in accordance with Paragraph 92 hereo! that the Work has been fully and
linalky complend w acoordimee with the terms of thix Settlement Agreement, or of the Federal
Apgencies atherwise 5o nonly Respondent in writing, Respondent may petilion the Federal
Agencies 1o allow the release or discontinuance of the finoncial assurance required hersunder.
Respondent shall submit g wrilien proposal for such release 10 the Federal Agencies which shall
specily ihe basia for the requestod release (e.g., full and final completion of the Work, etc.). The
decision 10 sceep such a proposal for release of (he financal assurance shall rest m the Federal
Agencics' sole discretion. When EPA or Forest Service (where activity of isswe concemns NFS
lands) decrdes 1o nccept such a proposnl, the Fedem! Agencies shall molify Respondent of such
decision m writing. Aller receiving the Federal Agencica’ writien acceplance, Respondent may
relezse the finaucinl assurance in accordance with and to the extent permifted by such wrnitien
scceptonce. In the evem of a dispute. Respondent may release the financial assurance required
hereunder only in sccordance with a final adminstmive or judicl decision resolving such

dispute.
XXVII. MODIFICATIONS

89 The EPA OS5C, n coordinaton with the Forest Service OSC/Project Coordinalor,
may make modifications to any plan or schodule in wriling or by oral direction thal i nol
inconsistent with the NCP ar the scope of the Actlon Memorandums and Work Plans. No
change in 2ny plan thal increases the amount of Work or decrenses the mnount of time scheduled
for the Work shall give nse (o shpulated peoallies, untess such modilication has been agreed 1o
m wilg by Respondent. Any oral modificatton will be memanialized i writing by EPA within
I4 days. but shall have as its effective date the date of the EPA OSC's oral direction. Any other
requirements of this Setilement Agreement may be modified in writing by mulual agreement of
the parties.

90 If Respondent seeks permission to deviste from any spproved work plan or schedule.
Respondent’s Project Coordinator shall submit o written request 1o the Federal Agencles for
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approval outlining the proposed modification and its basis. Respondent may not proceed with
the requested devialion until receiving oral or writien approval from the EPA OSC pursuant io
Paragraph §9.

91. No informal advice, guidance, suggestion, or comument by the EPA OSC or other
Federal Agencies’ representatives regarding reports, plans, specifications, schedules, or any
other wriling submitied by Respondent shall relieve Respondent of its obligation to obtain any
formal approval required by this Settlement Agreement, or to eomply with all requirements of
this Setflement Agreement, unless it is formally modified.

XXVIl. NOTICE OF COMPLETION OF WORK

92. When the Federal Agencies determine, after the Federal Agencies’ review of the
Final Report, that all Work has been fully performed in accordance with this Settlement
Agreement, with the exception of any conlinuing obligations required by this Settlement
Agreement, including post-remeval site controls, eperation and maintenance of the waste
repository, payrnent of Future Response Costs, or record retention, the Federal Agencies will
provide written nolice of completion to Respondent. [ the Federal Agencies determine that any
such Work has ot been completed in accordance with this Settiement Agreement, the Federal
Agencics will notily Respondent, provide a list of the deficiencies, and require that Respondent
modify the Work Plan if appropriate in Settlement Agreement to correct such deficiencies.
Respondent shall implement the modified and approved Work Plan and shall submit a modified
Final Report in accordance with the Federal Agencies’ notice. Failure by Respondent to
implement the approved modified Waork Plan shall be a violation of this Scitlement Agreement.

XXTX. SEVERABILITY/INTEGRATION/APPENDICES

93. Ifacourtissues an order that invalidates any provision of this Settlemenl Agreement
or {inds that Respondent has sulticient cause nol to coruply with one or more provisions of this
Settlement Agreement, Respondent shall remain bound to comply with all provisions of this
Sctilement Agreement not invalidated or determined to be subject to a sufTicient cause defense
by the court’s ocder.

94. This Settlemcat Agreement [and ils appendices] constitute the final, complete and
cxclusive agreeinent and undersianding amang the Parties with respect (0 the seftlement
embodied in this Sclilement Agreement. The parties acknowledge that there are no
represenialions, agreements or understandings celating to the setilement other than those
expressly confa ned in this Scitlement Agreement. The following appendices are attached to and
incorporated into this Seftlement Agreement:

Appendix A Acfion Memorandums
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Appendix B Site Map

Appendix C  Repository Institutional Controls

Appendix D Railroad Bed Time Critical Removal Action Design Report
Appendix B Residenual Areas Time Critical Removal Action Design Report
Appendix F Repository Site Characterization and Design Report

Appendix G Removat Verification Sampling and Analysis Plan

XXX. EFFECTIVE DATE

95. This Settlement Agreement shall be cffective when the Settlement Agreement is
signed by EPA and Forest Service.

96. This Setilement Agreement may be execuled in any number of counterparts, each of
which when executed and delivered to the EPA and Forest Service shall be deemed to be an
original, but such counterparts shall together constitute one and the same document.
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The undersignad representative of Respondent certifies that it is fully authorzed 1o

antar nto the tarms and conditions of this Settlement Agreemant and to bind the party il
reprasents to this document.

Agreed this }_ﬂﬁ_ day of July, 2008.

Atlantic Richfisid Company



It is Ordered and Agreed this

\
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BY: e { DATE:

37

day of July, 2008.

David Ostrander, Director
Preparedness, Assessment and
Emergency Response Branch

Region 8

LLS. Environmental Protection Agency

BY: A m DA'['E:_Z/[_Q / o8

Matthew Cohn, Supervisory Attorney
Legal Enforcement Program

Region 8§

1.5, Environmental Protection Agency

BY: SA 10601 ZKiwckl  DATE:
Sharon Kercher, Director

Technical Enforcement Program

Region 8

11.S. Environmental Protection Agency

BY: DATE:
Tom Tidwell

Regional Foresier

Region |

USDA Forest Service

BFELCTIVE DATE: 7/15/08
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It is Ordered and Agreed this

BY: DATE:

David Ostrander, Director
Preparedness, Assessment and
Emergency Response Branch

Region 8

U.S. Environmental Protection Agency

BY: DATE:

Matthew Cohn. Supervisory Attorney
Legal Enforcement Program

Region 8

LJ.S. Environmental Protection Agency

BY: DATE:

Sharon Kercher, Director

Technical Enforcement Program
Region 8

U.S. En\drgnmerltal Protection Agency

|

BY: \ Tl s T e DATE:

Thomas L. Tidwell
Regional Forester
Region |

USDA Forest Service

';-'/;;g' 4
EFFECTIVE DATE: 7//%"°
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day of July, 2008.
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