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EPA’s Rebuttal to Arguments Presented by
Turog Properties, Limited in its July 17,2019 Objection to
EPA’s Perfection of a CERCLA § 107(1) Lien

This Rebuttal (1) sets forth the bases upon which the U.S. Environmental
Protection Agency (“EPA” or “Agency”) meets the statutory elements for
perfecting a lien on property to secure the recovery of environmental
investigation and cleanup costs incurred under the Superfund law, and (2)
responds to arguments presented by the owner of such property to whom EPA
provided notice and an opportunity to be heard prior to perfecting a statutory
lien. For the reasons set forth herein, EPA contends that the legal predicates for
the existence of the lien have been met, that EPA has a reasonable basis to
perfect the lien, and that perfecting the lien is appropriate.’

I. Introduction

A. The CERCLA Statute

The Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended (“CERCLA”), 42 U.S.C. §§ 9601-9657,
provides EPA with authority to respond to waste sites and recover the costs of its

actions. Subject to certain exceptions not relevant here, Section 104(a) of

! This Rebuttal has been prepared in anticipation of a conference with the property
owner and the EPA Region 3 Regional Judicial Officer (“RJO”). The RJO will make
recommendations to the EPA Region 3 Regional Counsel, who will decide whether perfection
of the lien is appropriate. All contentions and arguments in this Rebuttal are those of the
undersigned staff attorney and not the Regional Counsel.
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CERCLA, 42 U.S.C. § 9604(a), authorizes EPA to take action, consistent
with the National Oil and Hazardous Substances Pollution Contingency Plan
(“NCP”), 40 C.F.R. Part 300, to respond to the release or substantial threat of
release of any hazardous substance into the environment.? Section 107(a) of
CERCLA, 42 U.S.C. § 9607(a), establishes four categories of persons from
whom the United States may recover its costs of response. Defenses to liability
are limited to those enumerated in Section 107(b) of CERCLA,
42 U.S.C. § 9607(b). One liability category is “the owner and operator of a
vessel or a facility.” 42 U.S.C. § 9607(a)(1).

Under CERCLA, a lien is established on property that is subject to or
affected by a response action. Section 107(1)(1) of CERCLA,
42 U.S.C. § 9607(1)(1), states that:

“All costs and damages for which a person is liable to the United

States under subsection (a) of this section (other than the owner

or operator of a vessel under paragraph (1) of subsection (a))

shall constitute a lien in favor of the United States upon all real

property and rights to such property which—

(A) belong to such person; and

(B) are subject to or affected by a removal or remedial action.”

2 Authorities provided to the President under CERCLA by Congress that are relevant
to this proceeding have been delegated to EPA. The terms “respond,” “release,” “hazardous
substance,” and “environment” are defined in Section 101 of CERCLA, 42 U.S.C. § 9601,
and will be discussed in further detail as appropriate later in this Rebuttal.
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This proceeding concerns perfection of a lien under this provision.
B. EPA Policy
EPA’s lien policy provides that:
“The Agency should provide notice to property owners who are
potentially responsible parties (‘PRPs’) under CERCLA that the
Agency intends to perfect a lien on their property prior to filing
papers to perfect. The Agency will give such property owners the
opportunity to be heard through their submission of documentation
or through appearing before a neutral EPA official, or both.”
Supplemental Guidance on Federal Superfund Liens (OSWER Directive
No. 9832.12-1a (July 29, 1993) (“Lien Guidance™). Exhibit 5 to this
Rebuttal > This Rebuttal responds to the property owner’s submission in
advance of a meeting, requested by such owner, before a neutral EPA
official.
C. Background Facts
EPA has expended funds in excess of $11 million through June 4, 2019,
pursuant to CERCLA in connection with the Chem Fab Superfund Site in

Doylestown, Bucks County, Pennsylvania (“Site”). Lien Filing Record

Document (“LFR”) 016. The Site consists of property located at 300-360 North

3 Unless otherwise stated, source references in this Rebuttal are to either exhibits to
this Rebuttal or to the EPA Lien Filing Record compiled in this matter and provided to the
property owner via letter dated September 17, 2019. Exhibits to this Rebuttal will hereinafter
be identified as “Rebuttal Exhibit "
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Broad Street, Doylestown, Bucks County, Pennsylvania (“Property”), as well as
all locations to which hazardous substances and pollutants or contaminants have
migrated from the Property. LFR 015, at I. EPA continues to expend funds in
connection with the Site, including the Property. Rebuttal Exhibit 1.

Between the 1960s and the 1990s, industrial processes and disposal
operations (including the disposal of liquid wastes brought to the Property from
a variety of off-Site manufacturing operations) resulted in the contamination of
soils on the Property and groundwater beneath the Property and elsewhere. LFR
015, at 2-4.

Turog Properties, Limited (“Turog”) acquired the Property in or around
1998 and currently owns the Property.® The Property presently contains
commercial offices spaces in three buildings. LFR 015, at I. Past and ongoing

investigations by the Commonwealth of Pennsylvania and EPA identified soils

4 Inits July 17, 2019 letter to EPA challenging EPA’s basis for perfecting the lien
(Rebuttal Exhibit 3), Turog states:

“The undersigned, Heywood Becker, our agent at the Bucks County Upset Tax
Sale in 1998, and at which sale, our successful bid resulted in a deed being
issued to us, 300 N. Broad Street, Ltd., and Turog Troperties, Ltd. considered
by us to be alter ego entities, having the same close ownership, and the same
management.”

EPA’s review of information from the Bucks County Board of Assessment website shows that
Chem Fab Corporation owned the Property from 1967 through 1999, at which point it was
transferred to 300 N. Broad Street Ltd. The latter entity held the property for approximately 6
years and then transferred it to Turog. Rebuttal Exhibit 6. For purposes of this proceeding
EPA will accept Turog’s representation that it acquired the Property in 1998.

4
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and groundwater at the Property and elsewhere contaminated with numerous
hazardous substances. LFR 003-011, 015. The Site is on the CERCLA National
Priorities List. LFR 005. EPA is currently conducting a Remedial
Investigation/Feasibility Study (“RI/FS”) at the Site to fully characterize the
nature and extent of contamination at the Site. Rebuttal Exhibit 1. After the
RI/FS is completed, the Agency will select a remedial action to address threats
to human health and the environment from the release and/or threatened release
of hazardous substances present at the Site. /d. EPA will continue to expend
costs as, among other things, the RI/FS is completed and a remedial action is
selected and implemented. /d.

Between 1995 and 2015, EPA conducted several actions at the Property in
response to the release and/or threatened release of hazardous substances into the
environment. For example, EPA removed hazardous substances in, among other
things, drums, tanks, and cylinders on the Property in 1994-95 (LFR 004);
removed over 2,400 tons of contaminated soils from the Property in 2014 (LFR
011, at 3-4); and installed a vapor mitigation system to prevent the migration of
organic vapors into one of the commercial buildings at the Property in 2015-16
(id., at 4). In addition, in 2017 EPA selected an interim remedial action which
includes the installation of a pump and treat system to remediate contaminated

groundwater beneath the Property. LFR 015. The pump and treat system is

5
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“currently in the design phase. Rebuttal Exhibit 1.
D. CERCLA § 107(l) Lien Activities
By letter dated July 1, 2019, EPA notified Turog of EPA’s intent to
perfect the lien on the Property (“Lien Notice Letter”). Rebuttal Exhibit 2. The
Lien Notice Letter:
1. Identified EPA’s reasonable basis to believe that the statutory
predicates for the lien had been satisfied;
2, Notified Turog of the availability of the Lien Filing Record
consisting of documents upon which the decision to perfect the lien is based; and
3. Provided Turog an opportunity to
a. notify EPA if Turog believes EPA’s information
is incorrect,
b. submit written information and documentation
relevant to the decision to perfect the lien, and/or
¢ request a meeting with a neutral EPA official to
present information relevant to EPA’s basis for perfecting the lien.
EPA’s letter additionally stated:
“If EPA receives a written submission or a request for a
meeting within 30 calendar days of your receipt of this letter,
EPA will review your submission or request for a meeting. If

EPA agrees, based on your submission, that it does not have
a reasonable basis to perfect a lien on the Property, EPA will

6
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not perfect its lien and will so notify you. If EPA disagrees,
the written submission or request, together with the Lien
Filing Record, will be referred to a neutral EPA official
selected for the purpose of reviewing the submission or for
conducting the meeting.

“After reviewing your written submission, or conducting a
meeting if one is requested, the neutral EPA official will
issue a recommended decision based upon the Lien Filing
Record, any written submission, and any information
provided at the meeting. The recommended decision will
state whether EPA has a reasonable basis to perfect a lien and
will be forwarded to an EPA official authorized to perfect
liens. You will be furnished with a copy of the
recommended decision and notified of the Agency’s action.”
Id., at 3-4.
By letter dated July 17, 2019, Turog requested a meeting with a neutral
EPA official “to present information that indicates that EPA has no reasonable
basis to perfect a lien on the Property.” Rebuttal Exhibit 3. In its letter, Turog
contends that it has a defense based on Section 107(b)(3) of CERCLA,
42 U.S.C. § 9607(b)(3). Id., at 1. Turog alleges numerous facts it believes
support its claim that EPA has no reasonable basis to perfect the lien. Id., at 2-3.
The undersigned counsel has reviewed and considered Turog’s arguments
and continues to believe that EPA has a reasonable basis to perfect the lien.

Pursuant to EPA procedure, the undersigned counsel submitted an Order of

Assignment to the EPA Region 3 Regional Counsel, who signed the Order of
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Assignment on September 17,2019. The signed Order of Assignment
designated the EPA Region 3 Regional Judicial Officer (“RJO”) as the neutral
official to review this matter. Rebuttal Exhibit 4.

II.  The Scope of This Proceeding is Limited to Determining

Whether EPA Has a Reasonable Basis to Perfect a Lien on
Turog’s Property Pursuant to CERCLA § 107(1)

The Order of Assignment designated the RJO “to preside over this
proceeding relating to the perfection of a lien on property pursuant to Section
107(1) of [CERCLA] in accordance with procedures outlined in [the Lien
Guidance).” Rebuttal Exhibit 4. The Lien Guidance states:

“The neutral EPA official should consider all facts relating to
whether EPA has a reasonable basis to believe that the statutory

elements have been satisfied for the perfection of a lien. In
particular, the neutral official should consider whether:

e The property owner was sent notice of potential liability
by certified mail.

e The property is owned by a person who is potentially
liable under CERCLA.

e The property is subject to or affected by a removal or
remedial action.

e The United States has incurred costs with respect to a
response action under CERCLA.

e The record contains any other information which is
sufficient to show that the lien notice should not be filed.



Docket No. CERCLA 03-2019-0111L1L

“The property owner may present information or submit
documents purporting to establish that EPA has erred in
believing that it has a reasonable basis to perfect a lien based on
the above factors, or has made a material error with respect to
the above factors. In making his or her decision, the neutral EPA
official should consider all facts in the Lien Filing Record
established for the perfection of a lien and all presentations
made at the meeting, which will be made part of the Lien Filing
Record.”

Rebuttal Exhibit 5, at 7-8. Accordingly, the scope of this proceeding
should be limited to determining whether EPA has a reasonable basis to
perfect the lien on Turog’s property.
III. EPA Has a Reasonable Basis to Perfect the Lien
The undersigned counsel has reviewed and considered Turog’s arguments
and contends that EPA continues to have a reasonable basis to believe that the
statutory elements for the perfection of a lien on the Property have been met.
A. The Lien Has Arisen By Operation of Law
The legal predicates for a lien are set forth in Section 107(1) of CERCLA,
42 U.S.C. § 9607(1), which provides:
“(1) Federal Lien
(1) In general
All costs and damages for which a person is liable to the
United States under subsection (a) of this section (other than

the owner or operator of a vessel under paragraph (1) of
subsection (a) of this section) shall constitute a lien in favor

9
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of the United States upon all real property and rights to such
property which—

(A) belong to such person; and

(B) are subject to or affected by a removal or remedial
action.

(2) Duration

The lien imposed by this subsection shall arise at the later of
the following:

(A) The time costs are first incurred by the United States
with respect to a response action under this chapter.

(B) The time that the person referred to in paragraph (1)is

provided (by certified or registered mail) written notice of

potential liability.

Such lien shall continue until the liability for the costs (or a

judgment against the person arising out of such liability) is

satisfied or becomes unenforceable through operation of the

statute of limitations provided in section 9613 of this title.”

Accordingly, the legal predicates for the existence of a lien under this

provision in this matter are: (1) Turog is potentially liable under Section 107(a)
of CERCLA, 42 U.S.C. § 9607(a); (2) the land upon which EPA seeks to perfect
the lien belongs to Turog; (3) the land was subject to or affected by a removal or

remedial action; (4) EPA incurred response costs; and (5) EPA provided Turog

with written notice of potential liability via certified or registered mail.

10
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1. EPA Has a Reasonable Basis to Believe that Turog
is a Potentially Liable Party Under
CERCLA § 107(a)

Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), sets forth four
categories of persons who may be potentially liable for cleanup and response
costs under the Superfund statute. That provision states in relevant part:

“Notwithstanding any other prévision or rule of law, and
subject only to the defenses set forth in subsection (b) of this

section—

(1)  the owner and operator of a vessel or a facility,

shall be liable for—

(A) all costs of removal or remedial action incurred by the
United States Government or a State or an Indian tribe
not inconsistent with the national contingency plan.”

The term “facility” is defined at Section 101(9) of CERCLA, 42 U.S.C. §
9601(9) to mean:

“(A) any building, structure, installation, equipment, pipe or
pipeline (including any pipe into a sewer or publicly owned
treatment works), well, pit, pond, lagoon, impoundment,
ditch, landfill, storage container, motor vehicle, rolling stock,
or aircraft, or

“(B) any site or area where a hazardous substance has been
deposited, stored, disposed of, or placed, or otherwise come
to be located; but does not include any consumer product in
consumer use or any vessel.”

11
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“Owner” is defined at Section 101(20)(A)(ii) of CERCLA,

42 U.S.C. § 9601(20)(A)(ii), in relevant part to mean “in the case of an onshore

facility or an offshore facility, any person owning or operating such facility.”

“Hazardous substances” are defined at Section 101(14) of CERCLA,

42 U.S.C. § 9601(14), in relevant part to mean “any element, compound,

mixture, solution, or substance designated pursuant to section 9602 of this title.”
EPA records establish that the Property is a “facility” and that Turog is the

“owner” of such facility. Examples showing that the Property is a “site or area

where a hazardous substance has been deposited, stored, disposed of, or placed,

or otherwise come to be located” include the following:

o In 1994 EPA removed from the Property, and disposed of off-
site, hazardous substances in tanks, drums, and other
containers including chromium, potassium hydroxide, sodium
hydroxide, arsenic, cadmium, lead, benzene, potassium
cyanide, xylene, hydrochloric acid, nitric acid, asbestos, and
polychlorinated biphenyls. LFR 004, at 10-12; 40 C.F.R.
Table 302.4.°

° In 2012, EPA detected high levels of hazardous substances
including trichloroethylene (“TCE”) in soils below the
foundation of two of the buildings at the Property and in
indoor air inside one of the buildings. LFR 005; 40 C.F.R.
Table 302 4.

° In 2014, EPA removed over 2,000 tons of soil from the
Property, some of which was contaminated with hazardous

540 C.F.R. Table 302.4 identifies the substances identified herein as hazardous
substances.

12
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substances including chromium and TCE. LFR 011, 40
C.F.R. Table 302.4.

o As part of the ongoing RI/FS at the Site, EPA has found that
groundwater at the Property is contaminated with 47
chemicals above EPA screening levels including hazardous
substances hexavalent chromium, PCE, and TCE. LFR 015, at
9,40 C.F.R. Table 302.4.

° Between 2011 and 2015, EPA found that hazardous
substances including 1,1,1-Trichloroethane, TCE, and PCE
were migrating from contaminated groundwater at the
Property into commercial spaces necessitating the operation
of a vapor mitigation system to prevent unhealthful exposure
by Turog’s tenant and their customers. LFR 012; 40 C.F.R.
Table 302.4.

Turog asserts that it acquired the Property in 1998. Rebuttal Exhibit 3. Turog
currently owns the Property. Rebuttal Exhibit 6.

As the “owner” of the “facility,” Turog is potentially liable pursuant to
Section 107(a)(1) of CERCLA, 42 U.S.C. § 9607(a)(1). Turog does not dispute
current ownership but rather asserts a defense under Section 107(b)(3) of
CERCLA, 42 U.S.C. § 9607(b)(3), in an effort to defeat liability. EPA contends
that this defense does not apply to protect Turog under the circumstances of this

case. An analysis of this defense and its applicability in this matter is found in

Section III.B of this Rebuttal.

13
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2. EPA Has a Reasonable Basis to Believe that the
Land Upon Which EPA Seeks to Perfect the Lien
Belongs to Turog
Turog does not dispute that it owns the Property. Turog asserts that it
acquired the Property in 1998. Rebuttal Exhibit 3. Turog currently owns the
Property. Rebuttal Exhibit 6.
3, EPA Has a Reasonable Basis to Believe that the
Land Upon Which EPA Seeks to Perfect the Lien
Was, and Continues to Be, Subject to or Affected
by a Removal or Remedial Action
EPA has conducted “removal action” at the Property within the meaning
of Section 101(23) of CERCLA, 42 U.S.C. § 9601(23), continues to conduct
“removal action” in connection with the Property through the present day, and is
expected to conduct both “removal action” and a “remedial action” (within the
meaning of Section 101(24) of CERCLA, 42 U.S.C. § 9601(24), at the Property
in the future.
Section 104(a) of CERCLA, 42 U.S.C. § 9604(a), which authorizes EPA
to conduct response actions under CERCLA, provides in relevant part:

“(1) Whenever

(A) any hazardous substance is released or there isa
substantial threat of such a release into the environment, or

(B) there is a release or substantial threat of release into the
environment of any pollutant or contaminant which may
present an imminent and substantial danger to the public

14
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health or welfare,

“the President is authorized to act, consistent with the
national contingency plan, to remove or arrange for the
removal of, and provide for remedial action relating to such
hazardous substance, pollutant, or contaminant at any time
(including its removal from any contaminated natural
resource), or take any other response measure consistent with
the national contingency plan which the President deems
necessary to protect the public health or welfare or the
environment.”

Section 104(b) of CERCLA, 42 U.S.C § 9604(b), which authorizes EPA to,
among other things, conduct studies and investigations, recover the costs of
response, and otherwise enforce the provisions of CERCLA, provides in relevant
part:

“Whenever the President is authorized to act pursuant to
subsection (a) of this section, or whenever the President has
reason to believe that a release has occurred or is about to
occur, or that illness, disease, or complaints thereof may be
attributable to exposure to a hazardous substance, pollutant,
or contaminant and that a release may have occurred or be
occurring, he may undertake such investigations, monitoring,
surveys, testing, and other information gathering as he may
deem necessary or appropriate to identify the existence and
extent of the release or threat thereof, the source and nature
of the hazardous substances, pollutants or contaminants
involved, and the extent of danger to the public health or
welfare or to the environment. In addition, the President may
undertake such planning, legal, fiscal, economic, engineering,
architectural, and other studies or investigations as he may
deem necessary or appropriate to plan and direct response
actions, to recover the costs thereof, and to enforce the
provisions of this chapter.”

15
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Section 101(23) of CERCLA, 42 U.S.C. § 9601(23), defines “removal” to mean

“the cleanup or removal of released hazardous substances
from the environment, such actions as may be necessary
taken in the event of the threat of release of hazardous
substances into the environment, such actions as may be
necessary to monitor, assess, and evaluate the release or
threat of release of hazardous substances, the disposal of
removed material, or the taking of such other actions as may
be necessary to prevent, minimize, or mitigate damage to the
public health or welfare or to the environment, which may
otherwise result from a release or threat of release. The term
includes, in addition, without being limited to, security
fencing or other measures to limit access, provision of
alternative water supplies, temporary evacuation and housing
of threatened individuals not otherwise provided for, action
taken under section 9604(b) of this title, and any emergency
assistance which may be provided under the Disaster Relief
and Emergency Assistance Act [42 U.S.C. 5121 et seq.].”

Section 101(24) of CERCLA, 42 U.S.C. § 9601(24), defines “remedial action”

to mean:

“those actions consistent with permanent remedy taken
instead of or in addition to removal actions in the event of a
release or threatened release of a hazardous substance into
the environment, to prevent or minimize the release of
hazardous substances so that they do not migrate to cause
substantial danger to present or future public health or
welfare or the environment. The term includes, but is not
limited to, such actions at the location of the release as
storage, confinement, perimeter protection using dikes,
trenches, or ditches, clay cover, neutralization, cleanup of
released hazardous substances and associated contaminated
materials, recycling or reuse, diversion, destruction,
segregation of reactive wastes, dredging or excavations,
repair or replacement of leaking containers, collection of
leachate and runoff, onsite treatment or incineration,

16
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provision of alternative water supplies, and any monitoring
reasonably required to assure that such actions protect the
public health and welfare and the environment. The term
includes the costs of permanent relocation of residents and
businesses and community facilities where the President
determines that, alone or in combination with other
measures, such relocation is more cost-effective than and
environmentally preferable to the transportation, storage,
treatment, destruction, or secure disposition offsite of
hazardous substances, or may otherwise be necessary to
protect the public health or welfare; the term includes
offsite transport and offsite storage, treatment, destruction,
or secure disposition of hazardous substances and
associated contaminated materials.”

The Lien Filing Record documents EPA’s performance of “removal
action” at, and in connection with, the Property. For example, EPA (1)
performed removal action involving the removal and off-site disposal of
hazardous substances in drums, tanks, and cylinders on the Property in 1994-95
(LFR 004); (2) performed removal action involving the removal and off-site
disposal of over 2,000 tons of contaminated soils at the Property in 2014 (LFR
011); and (3) performed removal action involving the installation of a vapor
mitigation system to prevent the migration of hazardous substances in vapor
form into one of the commercial buildings on the Property in 2015-16 (id).
Removal response activities continued with the selection, in 2017, of an interim

remedial action to install a pump and treat system to remediate contaminated

groundwater beneath the Property (LFR 015). Removal response activities

17
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affecting the Property will continue as, among other things, this interim remedial
action is designed and the costs of EPA’s response actions are recovered.
Remedial response activities will impact the Property as the interim remedial
action is constructed and operated to remove and treat contaminated
groundwater from beneath the Property.

Turog does not dispute that the Property has been, and will continue to be,
subject to or affected by a removal or remedial action.

4. EPA Has a Reasonable Basis to Believe that it
Incurred Response Costs

The Lien Filing Record documents the expenditure by EPA of at least
$11,836,885.34 in response costs in connection with the Site through June 4,
2019 (LFR 016). Turog does not dispute that EPA has incurred response costs
in connection with the Site.

5. EPA Has a Reasonable Basis to Believe that it
Provided Turog with Written Notice of Potential
Liability Via Certified or Registered Mail

The Lien Filing Record documents that EPA provided written notice, via
certified mail, of Turog’s potential liability with respect to the Site by letter
dated December 6, 2007 (LFR 017) and that Turog received such notice on

December 11, 2007 (LFR 018). Turog does not dispute that EPA provided it

with written notice of potential liability via certified or registered mail.
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B.  EPA Has a Reasonable Basis to Believe That Turog
Cannot Maintain the Defense Set Forth at
42 U.S.C. §§ 9607(b)(3) and 9601(35)(A)

Turog argues that it is entitled to the statutory defense to liability set forth
at Section 107(b)(3) of CERCLA, 42 U.S.C. § 9607(b)(3), and that, accordingly,
EPA has no basis to perfect the lien. That provision establishes a “third party”
defense to CERCLA liability. Without specifically mentioning it, Turog argues
that it is an “innocent landowner” under Sections 107(b)(3) of CERCLA and
101(35)(A), 42 U.S.C. §§ 9607(b)(3) and 9601(35)(A).® For the reasons set
forth herein, EPA contends that it has a reasonable basis to believe that Turog
cannot maintain this defense.

The innocent landowner defense is described in Sections 107(b)(3) and
101(35)(A) of CERCLA, 42 U.S.C. §§ 9607(b)(3) and 9601(35)(A). Section
107(b)(3) of CERCLA states in relevant part:

“There shall be no liability under subsection (a) of this
section for a person otherwise liable who can establish by a
preponderance of the evidence that the release or threat of

release of a hazardous substance and the damages resulting
therefrom were caused solely by—

% There are situations where the third party defense may be raised outside a landowner
case. Where, as here, the alleged third party is in the chain of title, there are additional
burdens the owner must carry to defeat liability and the defense is referred to as an innocent
landowner defense. EPA believes that Turog argues for such a defense in this proceeding
because it specifically names a prior owner as the third party and its argument includes
elements of the innocent landowner defense (e.g., no actual or constructive knowledge that
hazardous substances were disposed of at the Site).
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“(3) an act or omission of a third party other than an
employee or agent of the defendant, or than one whose
act or omission occurs in connection with a contractual
relationship, existing directly or indirectly with the
defendant . . . if the defendant establishes by a
preponderance of the evidence that (a) he exercised
due care with respect to the hazardous substance, in
light of all relevant facts and circumstances, and (b) he
took precautions against foreseeable acts or omissions
of any such third party and the consequences that
could foreseeably result from such acts or omissions.”

Section 101(35)(A) of CERCLA defines “contractual relationship” and
establishes additional requirements for the innocent landowner defense. Section

101(35)(A) of CERCLA provides in relevant part as follows:

“The term ‘contractual relationship,’ for the purpose of
section 9607(b)(3) of this title, includes, but is not limited to,
land contracts, deeds, easements, leases, or other instruments
transferring title or possession, unless the real property on
which the facility concerned is located was acquired by the
defendant after the disposal or placement of the hazardous
substance on, in, or at the facility, and one or more of the
circumstances described in clause (i), (ii), or (iii) is also
established by the defendant by a preponderance of the
evidence:

(i) At the time the defendant acquired the facility the
defendant did not know and had no reason to know
that any hazardous substance which is the subject of
the release or threatened release was disposed of on,
in, or at the facility.

“In addition to establishing the foregoing, the defendant must
establish that the defendant has satisfied the requirements of
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section 9607(b)(3)(a) and (b) of this title, provides full
cooperation, assistance, and facility access to the persons that
are authorized to conduct response actions at the facility
(including the cooperation and access necessary for the
installation, integrity, operation, and maintenance of any
complete or partial response action at the facility).”
Therefore, in order to raise the innocent landowner defense, Turog
must demonstrate, among other requirements, that (1) the release or threat
of release of hazardous substances and the damage therefrom was caused
solely by a third party; (2) the act or omission of the third party did not
occur in connection, directly or indirectly, with a “contractual
relationship” with the third party; (3) Turog neither knew nor had reason
to know that hazardous substances had been disposed of at the Property;
(4) Turog exercised due care with respect to the hazardous substances, in
light of all relevant facts and circumstances; (5) Turog took precautions
against foreseeable acts or omissions of the third party and the
consequences that could foreseeably result from such acts or omissions;
and (6) Turog provided full cooperation, assistance, and facility access.

EPA contends that Turog cannot carry its burden under (2), (3), (4), and

(6), above.”

7 EPA notes that Turog has not proffered any evidence to satisfy (1) or (5) and
reserves the right to respond to any such proffers.
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