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ADMINISTRATIVE SETTLEMENT AGREEMENT AND
ORDER ON CONSENT
FOR REMEDIAL INVESTIGATION/FEASIBILITY STUDY
Omaha & Grant Smelter Location
{On-Site Soils Operable Unit 2)
Vasquez Boulevard/Interstate 70 Superfund Site

I JURISDICTION AND GENERAL PROVISIONS

I Ths Adminsstrative Settlement Agreement and Order on Consent (“Settlement
Agreement”) is entered into voluntanly by the United States Environmental Protection Agency
("EPA”) and the City and County of Denver, Colorado, (“Respondent™), collectively the
“Parties”™. The Settlement Agreement concems the preparation and performance of o remedial
investipation and o feasibility study (*RIFS™) for the former Omahy & Grant Smelter location,
Operable Unit 2.0l the Vasquez Boulevard/Interstate 70/ (*1-70™) (VB/T0) Superfund site located
in Denver, Colorado near 42nd Avenue and St Vincent Street, south of Interstute 70 and the
existing Denver Coliseum and the reimbursement for response costs incurred by EPA in
connection with the RUFS.

. This Settlement Agreement s issued under the authority vested in the President of
the United States by Sections 104, 107 and 122 of the Comprehensive Environmental Response,
Compensation, and Liability Aet, os amended, 42 U1L5.C. §8 9604, 9607 and 9622 (“CERCLA™).
This authority was delegated to the Administrator of EPA on January 23, 1987, by Executive
Order 12380, 32 Fed, Reg. 2926 (Jan. 29, 19587). and further delegnted to Regional
Administrators on May 11, 1994, by EPA Delegation Nos. 14-14-C. This authority was further
redelegated by the Regional Admimistrator of EPA Région 8 to the Director, Superfund Remedial
Response Program, Office of Ecosystems Protection and Remediation by delegation dated May
28, 1997,

3. In accordance with Section |0HbH2) and 1220 1) of CERCLA, 42 US.C. &
Q604{b)(2) and 9622(j)( 1), EPA notified the Federal and/or State natural resource trustees on
December 14, 2000 and March 25, 2008, of negotiations with potentially responsible Parties
regarding the relesse of hazardous substances that may have resulted in injury to the natural
resources under Federal and/or State trusteeship.

4. EPA and Respondent recognize that this Settlement Agreement has béen
negatinted n good faith and that the actions undertaken by Respondent in sceordance with this
Settiement Agreement do not constitute an admission of any lishility, Respondent does not
admit, and retains the nght to controvert in any subsequent proceedings ather than proceedings
o implement or enforce this Settlement Agreement, the validity of the findings of fact,
conclusions of law and determinations in Sections V and VI of this Settlement Agreement.
Respondlent agrees to comply with and be bound by the terms of this Settlement Agreement and
further ugrees thit it will not contest the basis or validity of this Sedtlement Agreement or its
terms.



il PARTIES BOUND

3. This Seltlernent Agreement applics to and is hinding upon EPA and upon
Respondent and its successors and dssigns. Any change in ownership or corporate status of
Respondent including, but not limited to, any transfer of assets or real or personal property shall
not alter such Respondent’s responsibilities under this Settlement Ayreement.

6. Respondent is jointly and severally liable for carrying out all activities required by
this Settlement Agreement.

T Respondent shall ensure that its contractors, subcontractors, and representatives
receive a copy of this Settlement Agreement and comply with this Settlement Agreement.
Respondent shall be responsible for any noncompliance with this Settlement Agreement.

8. Euch undersigned representative of Respondent certifies that he or she is fully
authorized to enter into the tetms and conditions of this Settlement Apreement and to execute
and legally bind Respondent to this Settlement Agreement.

Il. STATEMENT OF PURPOSE

Y. In entering into this Settlement Agreement, the ohjectives of EPA and Respondent
are; (a) to determine the nature and extent of contemination and any threat to the public health,
wolfare, or the environment caused by the relesse or threatened relesse of hazardous substances,
pollutants or contaminants at or from the Site, by conducting o Remedial lnvestigation ds more
specifically set forth in the Statement of Work ("SOW") attached as Exhibit C to this Settlement
Agreement; (b) 1o identity and evaluate remedial alternatives o prevent, mutigate or otherwise
respond to ar remedy any release or threatened release of hiardous substanees, pollutants, or
contarminants at or from the Site, by conducting 4 Feasibility Stady as more specifically set forth
tn Extinbit € ot this Order; (¢} to recover future response and oversight costs incurred by EPA
with respect to the work agreed to in this Settlement Agreement and as set forth below: and {d) to
resolve EPA's elaim for past response costs incurred in relation to OU2 up o and including
November 30, 2007, and (e) to provide for the potential fiture disbursements from a special
aceount for RUFS work performed by Respondent pursuant to this Settlement Agreement.
Consistent with and to the extent provided in 40 CFR § 300,505, EPA and Respondent intend to
provide the State with 4 meaningful opportunity for review and comment regarding the Work to
be performed under this Settlement Agreement.

10, The Work conducted under this Settlement Agreement is subjéct to approval by EPA
and shall provide all appropriate and necessary information to assess Site conditions and evaluate
alternutives to the extent necessary to seléct 1 remedy that will be consistent with CERCLA and
the National Oil and Huzardous Substances Pollution Contingency Plan, 40 C.FR. Part 300
("NCP”). Respondent shall conduct all Work under this Settlement Agresment in compliance
with CERCLA, the NCP, and all applicable EPA guidances, policies. and procedures.

V. DEFINITIONS

L Unless otherwise expressly provided herefn, terms used in this Settlement Agreement
that are defined in CERCLA or in regulations promulgated under CERCLA shall have the



meaning essigned to them in CERCLA or in such regulations. Whenever terms listed below are
used in this Settlement Agreement or in the appendices attached hereto and incorporated
hereunder, the following definitions shall applv:

a. “UERCLA" means the Comprehensive Environmental Response,
Compensation, and Linbility Act of 1980, as amended, 42 1.8.C. §§ 9601, of seq,

b, “CDPHE" means the Colomado Department of Public Health and
Environment.

¢ “Day” means a calendur day. In computing any period of ime under this
Settlement Agreement, where the last day would fall on 2 Saturdsy, Sunday, or
federal holiday, the period shall run until the elose of business of the next working
day,

d, “Effective Date™ shull be the effective date of this Settlement Agreement as
provided in Section XXXIL

¢. “EPA™ meuns the United States Environmental Protection Agency and any
suceessar departments or agencies of the United States.

. “Engincering Controls” means constructed containment barriers or systems
that control one of more of the following: downward migration, infiltration or
seepage of surface runoff or rain; or natural leaching migration of contaminants
through the subsurface over time: Examples include caps, engineered bottom
barriers, immobilization processes, and vertical barriers.

g "Future Response Costs™ means all costs related 1o the RUFS and this
Settlement Agreement. from December 1, 2007 forward, including, but not
limited to, direct and indirect costs, that the United States incurs in reviewing or
developing plans, reports and other items pursuant 1o this Settlement Agreement,
verifving the Wark. or otherwise implementing. overseeing, or enforcing this
Settlement Agreement, including but not limited to, payroll costs, contractor
costs, travel costs, laboratory costs, costs of finalizing the Baseline Risk
Assessment, Agency for Toxic Substances and Discase Registry (“ATSDR™)
costs, the costs incurred pursuant to Paragraph 61 (costs and attormeys fees and
any momes paid o secure access, including the amount of just compensation),
Paragraph 46 (Emergency Response and Notitication of Releases), and Paragraph
104 (Work Takeowver).

h. “Institutional controls™ means non-engineered instraments, such as
admimistrative and‘or legal controls, that help to minimize the potential for human
exposure (o contamination and/or protect the integrity of & remedy by limiting
land andd/or resource use. Examples of institutional controls include easements
and covenants, zoming restrictions, special building permit requirements, and well
drilling prohibitions,



L. “lnterest” means intercst at the rate specified for interest on investments of the
EPA Hazardous Substance Superfund established by 26 11.5.C. § 9507,
compounded annually, m sccordance with 42 11.8.C. § 9607(a). The applicable
rite of interest shall be the rate in effect ot the ime the inferest accrues, The rate
of interest is subject o change on October | of each vear,

1. “Interest Eamed™ means the respective interest enrned on amounts deposited
i the VB/I70 Special Account and the VB/170 O12 Disbursement Special
Account, which shall be computed monthly at a rate based on the annueal return on
mvestments of the Hazardous Substance Superfund. The applicable mte of
interest shall be the rate in effect ot the time the interest accrues.

k. “Manager” means the manager of the City and County of Denver's
Department of Environmental Health.

L “NOP” means the National O and Hazardous Substances Pollution
Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42 US.C. §
Y603, codified at 40 C.F.R. Pant 300, and any smendments thereto,

m, “Paragraph™ means o portion of this Settlement Agreement identified by an
Arabio numeral,

n. “Purties” menns EPA and Respondent.

. “Past Response Costs™ means all direct and indirect costs incurred by the
Linited States in reviewing or developing information, plans, reports and other
items relative to the Site through snd including November 30, 2007 in the
upproximate amount of Three Hundred Forty Thousand Three Hunidred Seventy-
Six Dollors and Thirty-Three Cents ($340,376.33) including, but not limited to,
payroll ensts, contractor costs; travel costs, labortory costs, and Agency for
Toxic Substances and Disease Registry ("ATSDR™),

P “RCRA™ means the Resource Conservition and Recovery Act. also known as
the Solid Waste Disposal Act, as smended, 42 U.S.C. §§ 6901, ot seq,

9. “Respondent” means the City and County of Denver Colorado, & municipal
eorporation of the State of Colorado.

r. “RUFS WINQAPP™ means the Remedial Investigation/Feasihility Study
WPQAPP/Quality Assurance Project Plan for OUZ,

5 “Section” means a portion of this Settlement Agreement identified by a
Roman numeral.

L “Settlement Agreement™ means this Administrative Settlement Agreement
and Order on Congent, the SOW, all appendices attached hereto (listed tn Section
XXX} and all documents incorporated by reference into this document including
without limitation EPA-approved submissions. EPA-approved submissions (other



than progress reports) are incorporated into und become a part of the Settlement
Agreement upon approval by EPA. In the event of conflict between this
Settlement Agreement and any appendix or other incorpornted documents, this
Settlement Agreement shall control.

u. “Site” means Operable Unit 2 of the Vasquer Boulevard! Interstate 70
Superfund site which includes the former Omaha & Grant Smelter location.
located near 42™ Avenue and St. Vincent Street, south of Interstate 70 and the
existing Denver Coliseum. in Denver Colorado, The Site excludes Operable Units
I and 3 of the Vasquez Boulevard/Interstate 70 Superfund site. OU 2 is depicted
generally on the mop attached as Exhibit A

v, “Stute” means the State of Colorado.

w. “Stmtement of Work™ or *SOW™ means the Statemient of Wark for
development of & RUFS tor Operable Unit 2, as set forth in Exhibit C to this
Settlement Agreement. The Statement of Work is incorporated into this
Settlement Agreement and is an enforceable part of this Settiement Agreement as
are any modifications made thereto In accordance with this Settlement
Agreement.

x. “VB/IT70 OU2 Disbursement Special Aceount™ means the special account
established for the Site pursuant 1o Section 122(b)}3) of CERCLA, 42 L.5.C. §
Yo22(b)N3), and this Settlement Agreement

¥ OVBATO Special Account”™ means the special account established at the Site
by EPA pursuant to Section 122(b){3) of CERCLA. 42 U.5.C. § 9622(b){3).

z. "Vasquez Boulevard/Interstate 70 Superfund site™ or “VBRAT0™ consists of
Cperable Units 1, 2 and 3. Operable Unit 1 generally consists of the residential
sonls that had been contuminated with heavy metals, for which EPA completed
cleanup m 2006. Operable Unit 3 generally consists of the Vasquez
Boulevand/Interstate 70 Superfund site in and around the Argo Smelter: All three
Operable Units are in the northem portion of Denver, Colorado and are depicted
generally an the map attached as Exhibit B.

aa. “Waste Material” means (1) any “hazardous substance” under Section 101{14)
of CERCLA, 42 US.C. § 9601( 14} (2) any poltutant or contaminant under
section 101(33) of CERCLA, 42 US.C. § 9601(33) (3) anv “solid waste™ under
Section 1027 of RCRA, 42 LLS.C. § 6903(27); und (4) any “hozardous
muterial” under § 23-15-101, Colorado Revised Stututes,

bb, “Work™ means all activities Respondent is required to perform under this
Settlernent Agreement, except those required by Section X1V {Refention of
Reconds),



V. FINDINGS OF FACT

12, The Site is located near 42nd Avenue and St Vincent Street and the boundaries are
Northwest and Northeast - Union Pacific Railroad: Southwest — 30th Avenue: and Southeast —
Brighton Boulevind, It consists of the former Omaha & Grant Smelter and surrounding areas,
(EPA TD #0R9RO2)

13.  The former Omaha & Grant Smelter was built an approximately 50 neres
bardering the South Platte River located south of 1-70 and the existing Denver Coliseum.

i3, Between 1878 and 1882, the Grunt Smelter Company owned and operated o
smelter in Leadville, Colorado. A fire destroved the smelter and the company replaced that
smelter with one it constructed in Denver (the “Grant Smelter”™), The Grant Smelter Company
commenced construction of the Grant Smelter in Denver on July 2. 1882,

15, General Operutional and Corporate History:

i The Gramt Smelter consisted of eight hlust fumaces and was fully operational
by November 1882

b, The Grant Smelter Company opernted the Grant Smelter until 1883,

¢. On July 5, 1883, the Grant Smetlter Company merzed with the Omaha
smelting and Refining Company and formed the Omaha & Grant Smelting snd
Refining Company, the latter of which continued to operate the Grant Smelter.

d. In 1887 the Grant Smelter facility was expanded by installation of additional
roasters, bringing the wial 1o 29 roasting furnaces.

e OnJonuary |, [B92, the Omaha & Grant Smelter Company expanded the
Grant Smelter facilities again adding 8 smelting furnaces, 20 roasting and fising
furnaces. In 1892, the approximately 3327 stack was also built.

L OnJuly I8, 1892, the corporation was renamed the Omaha & Grant Smelting
Company,

2. The Omaho & Grant Smelting Company used o lead smelting process to
produce gold, silver, copper. and lead. The smelting process involved the fusing
of ore, fuel, and lime to form a melted product. As a result of this process, lead
and silver would sink fo the bottom of an iron chamber and the slag would float
on the surface of the liquid metals.

h. In 1899, the Omaoha & Grant Smehing Company joined with other smelting
companies and formed the American Smelting and Refining Company. The
American Smelting and Refining Company continued to operate the smelter until
1902, The American Smelting and Refining Company later became ASARCO
LLC ("ASARCO™).



16, The facility wis closed in 1903, and subsequently the buildings were demolished.
Later, all of the slog, with the exception of residual that was buried under parking lots, was
removes). Historical senal photographs show all visibie slag was removed by 1949,

17, Portions of the Site were deeded to the Clty and County of Denver between 1920
and 1947, The City demaolished the largest smakestack at the former Omaha & Grant Smielter on
February 22, 1950, Other portions of the Site have been and continue 1o be owned or opérated by
the Unjon Pacific Railroad Company, the Pepsi Bottling Group, and various other eorporate
enbities or individuals,

8. Waste and Waste Disposal Practices. Although dotailed information ahout the
wistes from the smelting operations is not well documented, it is kniown that blast furmnace alag
was produced from the smelting operations. Ores, fuel, and flux were delivered by rail car
directly to the furnace charging doors on the upper levels of the smelter. As the smelting
aperations procecded. the intermediate products flowed downhill to a lower level. Smelter
workers would run slag onto o dump and load bullion onto rail cars. An 1890 Sanbom Fire
Insurance Map identifies  slag dump to the north of the Omaha & Grant Smelter property,

19.  On February 27, 1992, CDPHE submitted o Preliminary Assessment for the Site
to EPA. The PA examined the potential threats posed by a variety of contaminants found at the
Site, including lead, arsenic, and cadmium. Data from the PA finding elevated concentrations of
lead and arsenic in one ares indicate on-site disposal, which was a commaon practice amund the
turn of the ventury.

20, Lead, amsenic and codmium are heavy metals that have toxic effects in hunans
and are listed b3 solid wastes that exhibit the characteristic of toxicity pursuant to the Resource
Conservation and Recovery Act, 42 UISC 6901 «f seg., 40 CFR 261 .24,

21, The potential sources of chief concern at the former Omaha & Grant Smelter are
hastoric smelting-related solid wastes, potentially including slag. stack emissions, and other solid
und Tigquid wastes genemted and disposed of on the Site. Such wastes and conlamination mav
exist in current surface soils as well as in buried subsurface deposits. Much of the contaminated
soil is underneath impermeable surfices of commercial properties along Brighton Boulevard and
the Pepsi plant and underneath the Coliseum parking lot, Commercial workers would not be
exposed 1o subsurface soils unless thie soils were excavated and left exposed.

2% Groundwater investigations conducted between 1992 and 1997 us part of CDOT's
[-70 expansion project did not detect lead or arsenic concenteations shove the Stite's
groundwater standard. At the request of EPA, in 2005 and 2006, Respondent conducted
groundwater sampling. While one of three downgradient wells (which was located in the
northeist comer of the Coliseum purking lots) showed slightly elevated concentrations of
arsenie, the sampling showed no elevated concentrations of metals in three upersdient wells or in
the other two downgradient wells.

23 Pursuant to Section 1035 of CERCLA, 42 11.5.C. § 9605, EPA proposed the VB/1-
70 Superfund site for placement on the National Priorities List ("NPL™) set forth at 40 CFR Part



300, Appendix B, by publication in the Federal Register on January 19, 1999, The VB/[-T0)
Superfund site was placed on the NPL on July 22, 1999,

24, In September 2001, ASARCO entered into an Admimstrative Order on Consent
for Remedial Investigation/Feasibility Study (RIFS) st OU2, The AOC required ASARCO to
conduet an RUFS. ASARCO initiated RI work pursuant to that order, but stopped before
completing sampling activities, In 2005, ASARCO filed for bankruptey protection in the United
States Bunkruptey Court for the Sputhern District of Texas, Corpus Christi Division, In Re:
ASARCO LLC, et al. Case No. 05-21207-C-11. EPA filed a claim for past and fature response
costs with the Bankruptey Court. Respondent filed o cluim in the same proceeding for costs
relating o the Site. The ASARCO bankruptey proceedings have not been resalved vet, but the
United States hos a tentative settlement regarding its clyims at VB/I-70.

25, Respondent, the City and County of Denver, Colorado is 4 local government thal
owns porttons of the Site generally depicted in Exhibit A,

VI. EPA's CONCLUSIONS OF LAW AND DETERMINATIONS
26.  Based on the Findings of Fact set forth above, EPA has determined that

27, The VB/I-TO site is o "fucility” as defined in Section 101(9) of CERCLA, 42
LLS.C. 8 9601(9),

28, The srsenie, lead, und cadmium contamination found at the Site, os identified in
the Findings of Fact sbove, are "hazardous substances” as defined in Section 101{14) of
CERCLA, 42 US.C. 4 9001(14).

4. The conditions deseribed in Paragraphs 15 and 18 through 22 of the Findings of
Fact above constitute an actusl and/or threstened "release” of a hazardous substance at and from
the Site as defined in Section 101(22) of CERCLA, 42 L.8.C. §9601(22}.

30, Respondent is o "person” us defined in Section 101(21) of CERCLA, 42 US.C. §
G601(21).

3l.  Respondent is n potentially responsible party under Sections 104, 107 and 122 of
CERCLA, 42 US.C. §6 9604, 9607 and 9622.

o, Respondent is a person who either generated the hazardous substunces found
ut the Site, is a person who at the time of disposal of any hazardous substance
owned or operated the Site, or is the current owner of 8 portion of the Site as
defined by Section 101(20) of CERCLA, 42 11L5.C. § 9601(20), and within the
menning of Section 107(a)1) of CERCLA, 42 LL.5.C. § 9607(a)( 1 ). Respondent
therefore may be linble under Section 107(x1) of CERCLA, 42 11.5.C. § 9607(a).
Respondent specifically demies that it is or wus an operator of the Site at any time.

32, The actions required hy this Settlement Agreement dre necessary to protect the
public health, welfare or the environment, are in the public interest, 42 US.C. § 9622(n), are



consistent with CERCLA and the NCP, 42 U.S.C. §§ 9604¢a)( 1), 9622(a), and will expedite
effective remedial action and minimize litigation, 42 U.S.C. § 9622(a),

33, EPA has determined that Respondent is qualified to conduct the RIFS within the
meaning of Section |04(a) of CERCLA, 42 U.S.C. § 9604(a), and will carry out the Work
properly and promptly, in nccordinée with Seetions 104(a) and 122(a) of CERCLA, 42 U.S.C.
&% 9604 a) and %622{a).

VIL SETTLEMENT AGREEMENT AND ORDER

34 Based upan the foregoing Findings of Fact and Conclusions of Law and
Determinations, it is hereby Ondered and Agreed that Respondent shall comply with all
provisions of this Settlement Agreement. including but not Hmited to all appendices to this
seltlerment Agreement and all documents incorporated by reference into this Settlement
Agreement, Work performed in compliance with this Settlement Agreement shall be
presumptively determined to be not inconsistent with the NCP.

VI, CONTRACTORS, PROJECT MANAGER, PROJECT COORDINATOR

35, Selection of Contractors, Personnel. All Work performed under this Settlement
Agrecment shall be under the direction and supervision of qualified persannel. Within 30 days of
the Effective Date of this Settlernent Agreement, Respondent shall notify EPA in writing of the
names, titles, and qualifications of the key personnel, including contractors, subcontractors,
consultants and laboratories to be used in carrying out such Waork. With respect to any proposed
contractor, Respondent shall demonstrate that the proposed contractor has o quality syvstem
which complies with ANSIASQC E4-1994, “Specifications and Guidelines for Quulity Svstems
for Environmental Data Collection and Environmental Technology Programs ™ (American
National Standard, January 5, 1995, or most recent version), by submitting a copy of the
proposed contraclor’s Quality Management Plan (“OMP™), The QMP should be prepared in
necordance with “"EPA Requirements for Quality Management Plans (QA/R-2),” (EPA240/B-
01002, March 2001 or subsequently issoed guidance) or equivalent documentation as
determined by EPA. The qualifications of the persons undertaking the Work for Respondent
shall be subject to EPA's review, for verification that such persons meet minimum technical
background and experience requirements. This Settlement Agreement is contingent on
Respondent’s demunstrtion (o EPA's satisfaction that Respondent is qualified to perform
properly and promptly the actions set torth in this Settlement Agreement and EPA shall not
unreasemably withhold timely approval, If EPA disapproves in writing of any person’s technical
qualifications. Respondent shall notify EPA of the identity and qualifications. of the replacements
within 30 days of the written notice. IT EPA subsequently disapproves of the replacement, EPA
reserves the right to terminate this Settlement Agreement and to conduct & complete RUFS, und
to seck reimbursement for costs and penalties from Respondent. During the course of the RIFS,
Respendent shall notify EPA in writing of any changes or additions in the personnel used to
carry out such Work, providing their numes, titles, and qualifications. EPA shall have the same
nght to disapprove chunges and additions 1o personnel as it has hereunder regarding the initial
notification.



36, Respondent designates Lisa Farrell as the Project Manager (“PM™) responsible for
administration of all actions by Respondent required by this Settlement Agreement To the
greatest extent posaible, the Project Manager shall be present on site or readily nvailuble during
Site Work. EPA retains the nght 1o disapprove of subsequent Project Managers. If EPA
disapproves of the designated Project Manager, Respondent shall designate a different Project
Manager and shall notify EPA of that person’s name. address, telephone number and
qualifications within thirty (30) days following EPA’s disapproval, Respondent shall have the
night to change its Project Manager, subject 10 EPA’s right to disapprove. Respondent shall
notify EPA five (5) days before such a change 15 made. The mitial notification may be made
arally, but shall be promptly followed by s written notification. Receipt by Respondent’s Project
Manager of any notice or communication from EPA relating to this Settlement Agreement shall
constitute receipt by Respondent. Documents to be submitted 1o Respondent shall be sent 1o

City and County of Denver

Department of Environmental Heath

Emvironmental Quality Division

201 West Colfix Avenue, Department 1009

Denver, Colorado 80202

Atin: Project Manager, Vosquer Boulevard Interstate 70 OL2

37.  EPA has designated Sam Garcia of the Office of Ecosystems Protection and
Remediation ("EPR"} in EPA Region 8. os its Project Coordinator, EPA will notify Respondent
of a change of its designated Project Coordinator. Except a8 otherwise provided in this
Settlement Agreement, Respondent shall direct all submissions required by this Settlement
Agreemen! 10 the Project Coordinator at

US EPA (SEPR-SR)
| 585 Wynkoop St
Denver, CO 80202-1124,

8. EPA's Project Coordinator shall have the authority lnwfully vested in a Remedial
Project Manager (“RPM7) and On-Scene Coordinator (“OSC™) by the NCP. In addition, EPA's
Project Coordinator shull have the authority consistent with the NCP. to halt any Work required
by this Settlement Agreement, and 1o take any necessary response action when s/he determines
that conditions ot the Site may present an immediste endangerment to public health or welfare or
the environment. The absence of the EPA Project Coordinator from the area under study
pursuant to this Settlement Agreement shall not be cause for the stoppage or delay of Work.

39, EPA shall arrunge for s qualified person to asaist in its oversight and review of the
conduct of the RI'FS, o8 required by Section 104{a) of CERCLA, 42 U.S.C. Scction 9604(n).
Such person shall have the authority to observe Work and make inquiries in the absence of EPA,
but not to modify the RIFS WPQAPP,

IX. WORK TO BE PERFORMED

40, Activites g Deliverbles. Respondent hereby agrees to conduct the RUFS for
the Site. Nothing in the Settlement Agreement requires Respondent to perform RD/RA reluted



activities. The Parties recognize that the successful implementation of this Settlement Agreement
requires thit each Party participate in the consultative process, as defined in the SOW, in good
fuith. The Parties recognize that, as the Party responsible for project management, Respondent
bears & particular burden to initiate consultation with EPA and the State to ensure the sucoess of
the consultative process.

41, Respondent shall conduct activities and submit plans, reports or other deliverables
as provided by the SOW. The SOW is attached as Exhibit C ond is hereby incorporated into this
Setilement Agreement, All Work shall be conducted in accordance with the provisions of this
Settlement Agreement, the SOW, CERCLA, the NCP and EPA guidance, including the "Intefim
Final Guidance for Conducting Remedial Investigations and Feasibility Studies under CERCLA™
(OSWER Directive # 9335.3-01, October 1988 or subsequently issued guidance), "Guidarice for
Dati Liszability in Risk Assessment™ (OSWER Directive 49285 7-03, October 1990 or
subsequently issued guidanee), and guidance referenced therein, and puidances listed in
Aftachment | of the SOW. ITEPA or the State determine that any additional guidance, pulicies,
and procedures are applicable, EPA shall notify Respondent of such fact sufficiently in advance
of the due dute of the Draft RI or FS report for Respondent to consider and incorporate changes
necessitated by the adiitional requirement. Respondent, however, 1s entitled to an extension of
time identified in Table | of the SOW (*Table 17) as reasonably necessary 1o incorporate the
newly identified requirements. Alternatively, EPA may wait until after submittal of the affected
drafi report 1o notily Respondent of such applicable additional guidance, policies, and
procedures, which Respondent will incorporate as appropriate. The peneral activities that
Respondent is required to perform are identified below, followed by a list of plans, reports and
other deliverables. The tasks thut Respondent must perform are described more fully in the SOW
und guidances. The activities, plans, reports and other defiverables identified below have been
developed as provided in the RUFS WP/QAPP. which has been submitted to EPA und the State.
All Work performed under this Settlement Agreement shall be in accordance with the schedules
established in Table 1, and in full accordance with the standards, specifications, snd other
requirements of the RUFS WP/QAPP, as initially approved or modified by EPA, and as may be
amended or moditied by EPA from time to time. In accordance with the schedules established in
this Settlement Agreement or in the SOW, Respondent shall submit 1o EPA and the State 2
copies of all plans, reports and other deliverables required under this Settlement Agreement, the
SOW and the RUFS WPOQAPP. All plans, reports and other deliverables will be reviewed and
approved by EPA pursuant to Section X (EPA Approval of Plans and Other Submissions). Upon
request by EPA. Respondent shall submit in electronic form all portions of any plan, report or
other deliverable Respondent 1s required to submit pursoant to provistons of this Settlement

Agreement

a. Scoping. EPA has determined the Site-specific objéctives of the RUFS and
devised o general management approach for the Site. Respondent has conducted
the remainder of scoping activities as described in the SOW and referenced
guidances. Respondent has provided EPA and the State with the following plans,
reports and other deliverables.

i) RIFS WP/QAPP. Respondent has submitted to EPA and the State a
complete RUFS WP/QAPP. EPA has approved the REFS WIVOQAPP and t is
hereby incorporated into and becomes enforceable under this Settlement
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Agreement. The following deiiverables have been submitted 1o EPA and the
State and approved by EPA;

(1) Sampling and Analysis Plan
{2} Site Health and Safety Plan
(3) Materials Management Plan

b, Reuse Assessment, Realistio assumptions of the reasonably anticipated future
uses for the Site have been developed by Respondent. These assumptions will be
considered in implementation of the RIFS WP/OQAPP and Risk Assessments.

o, Paseline Humen Health Risk Assessment and Ecological Risk Assessment.
EPA will complete the Buseline Human Health Risk Assessment and Ecological

Risk Assessmient (“Risk Assessments™),

d. Dmfi Remedial [nvestigation Report. In accordance with Table |, Respondent
shall submit 1o EPA for review and approval pursuant to Section X (EPA
Approval of Plans and Other Submissions), o Draft Remedial Investigation Beport
consistent with the SOW and RIFS WP/ QAPP. Respondent shall include a site
characterization in the RI Report

c. Presumptive Remedy Approach. The Parties have developed a consultatutive

approach to exchanging imformanon and conducting planning activitics ut the
Site. Respondent shall evaluate the potentiol existence of pnncipal threat wastes
to verity the applicability of the presumptive remedy approach as provided in the
SOW and RIVFS WP/QAPP. The parties will discuss the results of that evaluation
using the consultative approach and EPA will approve or reject such un approach
for inclusion i the Draft FS Report.

I. Draft FS Report. If the analysis in Subparagraph ¢ above verifies the
applicabulity of the presumptive remedy approach, Respondent shall submit o
draft FS report to EPA for review and approval pursuant 1o Section X (EPA
Approval of Plans and Other Submissions). The Parties shall rely upon EPA’s
guidance for Presumpiive Remedy for Metals in Soils Sites nnd the related
nationwide Feavibifity Studv Analysis Repore. The Draft FS Report, using the
presumptive remedy approach, shall mclude, as appropriate, the following
clements:

(1} Summary of Feasibility Study objectives.
(2) Summary of Remedial Action Objectives {RAOs) shall include

remedial action objectives for engineering controls as well ns for
imstitutional controls.
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(3) Evaluation of applicability of presumptive remedy approach
and development of general response action(s) for each medium of
mterest to satisty the RAQs,

(4) ldentification & Screening of Remedial Technologies based
upon General Response Actions.

(5) Description of Remedial Alternatives that incorporate
apphicnble remedial technologies and address the RAOs.

(6) Detatled Analysis of Remedial Alternatives that uses the NUP's
mne criteria, 40 CFR 300.430¢¢).

g If the presumptive remedy approach is not supported, the Respondent shall
ievelop s new WE/QAPP for the FS Report consistent with EPA’s standard FS
procedures, including an updated Table | schedule for the draft FS Report. I the
partics disagree as to the applicability of the presumptive remedy approach, an
extension of time for the submittal of the draft FS report in Table 1 will be
granted for the pendency of the disagreement.

42, Upon receipt of the draft FS report, EPA will evaluate, as necesgary, the estimates
of the nsk to the public and environment that are expected 10 remain after a particulor remediol
altemative has been completed and will eviluste the durability. reliability and effectiveness of
any proposed |nstitutional Controls,

43, Modification of the RIVES WPIOAPP.
a.  Maodifications and Schedule Changes

1) Respondent may propose modifications to the SOW, RUFS WP/QAPP,
progect plans, and repons to be submitted, and the due dates for the Draft RI
and FS reports pursuant to this Settlement Agreement. [f the Respondent
proposes any modifications, 1t shall submit them 1o EPA for review and

approval,

t)  The EPA Project Coordinator may authorize in writing, modifications to
the npproved project plans, or the studies, designs, techmigues or procedures
undertaken or utilized i performing the Work required under this Settlement
Agresmen!, provided that the modifications are consistent with the SOW.
These approvals may be in electronic form (e-mail) and do not require the
submission of moditied RIFTSWPQAPP.

b, Unanticipated or Changed Circumstantes. In the event of unanticipated or
changed circumstances at the Site, Respondent shall notify the EPA Project
Coordinator by telephone within 24 hours of discovery of these unanticipated or
changed circumstances. In the event that EPA determines that the immediate
threat or the unanticipated or changed circumstances warrant any change in the
RIVFS WPIQAPP, EPA shall modify or amend the RI FS WP/QAPP in writing
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accordingly. Respondent shall perform the RI/FS WP/QAPP as modified or

amended.

£.

Additional Duta Work,

i) EPA may determine that in addition 1o tasks defined in the initially
approved RUFS WP/QAPP, other additional Work may be necessary to
accomplish the objectives of the RUFS. EPA shall direct in writing that the
Respondent perfirm the additional Work and shall specify the basis and
reasons tor EPA’s determination that the additional Work is necessarv.

i) Respondent shall confirm its willingness to perform the additional
Work, or invoke dispute resolution. in writing to EPA within 7 davs following
receipt of the EPA request. If Respondent objects to any additional Work
determined by EPA to be necessary pursuant to this Paragraph, Responident
miy seek dispute resolution pursuant to Section XV (Dispute Resolution), The
SOW und RUFS WPAJAPP <hall be modified in sccordance with the final
resolution of the dispute,

i) Respondent shall complete the additional Work according to the
standards and specifications set forth or approved by EPA in a written
modification to the RIFS WF/QAPP or written RUFS WP/QAPP supplement.
EPA reserves the right to conduct the Work itself at anv point. o seck
rermbursemient from Respondent, and to seek any other approprime relief,

) If ot any nme doring the RIFS process, Respondent identifies o need for
cither additional datn or additional Work, Respondent shall submit a
memorandum documenting the need for such additional data or Work to the
EPA Project Coordinator. EPA will determine whether the sdditional data will
be collected (or Work performed) by Respondent and whether it will be
incorporated into plans, reports and other deliverables. If EPA determines that
suich data or Work is not necessary, EPA shall nevertheless allow Respondemt
to compile such duts and perform such Work fo the extent such data
compilation and Work is not inconsistent with the NCP and provided these
activities do not present an environmental or human health threat, interfere
with Site pperations o such g degree as to terminate Site access, or cause a
delay in the schedule in Table 1.

d. Nothing in this Paragraph shall be construed to limit EPAs authority to
require performance of further response actions at the Site.

Off-Site Shipment of Waste Material. Respondent shall, prior to any off-site
shipment of Waste Material from the Site to an out-of-state waste management facility, provide
written notification of such shipment of Waste Material to the appropriate state environmental
official in the receiving facility's state and 1 EPA's Designated Project Coordinator, However,
this notification requirement shall not apply to any off-site shipments when the total volume of
all such shipments will not exceed 10 cubic yards.
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45,

i Respondent shall include in the written notification the following information;
(1) the name and location of the facility to which the Waste Material is to be
shippesl. (2) the type and quantity of the Waste Material to be shipped: (3) the
expected schedule for the shipment of the Waste Material; and (4) the method of
transportation. Respondent shall notify the state in which the planned receiving
facility is located of major chenges in the shipment plan, such as a decision 1o
stip the Waste Material to another facility within the same state, or to a facility in
another state,

b. The identity of the receiving facility and state will be determined by
Respondent after issuing notice to proceed 1o Respondent”s contractor for the
remedial investigation and feasibility study. Respondent shall provide the
information required by Subparagraphs (a) and (¢) of this Parngraph 44 a5 soon as
practicable after the award of the contract and before the Waste Material is
actually shipped.

¢, Before shipping any hazardous substances, pollutants, or contaminants from
the Site 1o an off-site location, Respondent shall obtain EPA's certification that
the proposed receiving facility is operating in compliance with the requirements
of CERCLA Section [21(d)3), 42 US.C. § 9621(d)3), and 40 C.F.R. § 300,440,
Respondent shall only send hazandous substances, pollutants, or contsminants
from the Site to an oft-site facility that complies with the requirements of the
statutory provision and regulation cited in the proceding sentence.

Project Progress Reporting. The Parties have deéveloped o consultative approsch

to exchanging imfowmation and conducting planning activities at the Site, The parties shall meet
on o regular basis and discuss the status of the plinning or work activities, sampling results, and
develop plans for the upcoming wark items. Consistent with this approach, project progress
repurts will consist of meeting notes prepared in accordance with the SOW.

46, Emergency Response and Notification of Releases,

d. In the event of any action or oceurrence during performance of the Work
which causes or threatens o release of Waste Material from the Site that
constitutes an emergency situation or may present an immediate threat to public
health or welfare or the environment, Respondent shall immediately take all
appropriate action. Respondent shall take these actions in accordance with all
applicable provisions of this Settlement Agreement, including, but not limited to,
the Health and Safety Plan, in order to prevent, abate or minimize such release or
endangerment caused or threatened by the release. Respondent shall also
immediately notify the EFA Project Coordinator or, in the event of hisher
unavailability, the On Scene Coordinator (~0SC™) or the Regional Duty Officer at
the Region 8 hotline at 1-800-227-8014 of the tncident or Site conditinns. In the
event that Respondent fails to take approprinte response action as required by this
Paragraph, and EPA takes such sction instead. Respondent shall reimburse EPA
all costs of the response action not ingonsistent with the NCP pursoant to Section
XIX (Payment of Response Costs)
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b. In addition, in the event of any release of o hazardous substance from the Site,
Respondent shall immediately notify the EPA Project Coordinator, the OSC or
Regional Duty Officer at 1-800-227-8914 and the National Response Center at |-
800)-424-8802, Respondent shall submit a written report to EPA within 7 days
after each release, setting forth the events that occurred and the measres taken or
to be taken to mitigate any release or endangerment caused or threatened by the
release and to prevent the recceurrence of such a release; This reporting
requirement 15 in addition o, and not in lieu of, reporting under Section 103(c) of
CERCLA, 42 L15.C. § 9%603(c), and Section 304 of the Emergency Planning and
Community Right-To-Know Act of 1986, 42 LLS.C. § 11004, et seg.

X. EPA APPFROVAL OF PLANS AND OTHER SUBMISSIONS

47, EPA shall review all plans, reports. and other items required to be submitted for
approval pursuant o this Settlement Agreement. Consistent with CERCLA und the NCP, EPA
shall provide the State with reasonable opportunity for review and comment and the State will
provide its comments directly to Respondent. After review of any plan, report or other item that
is required to be submitted for approval pursuant to this Settlement Agreement, taking tnmo
account any requirements for these plans, reports, or other jtems required to be submitted {or
approval and in accordance with EPA's timeframes in Table 1, EPA shall: (a) approve, in whole
or in part, the submission, including final reports; (b) approve the submission upon spevified
conditions; (¢) modify the submission to cure the deficiencies; (d) disapprove, in whole or in
part, the submission, directing thnt Respondent madify the submission; or (¢) any combination of
the abave. However, EPA shall not modify a submission without first providing Respondent it
least one notice of deficiency, with sufficient information about niture of deficiency that
Respondent may cure it, and an opportunity to cure within the applicable time period in Table 1,
except where 10 do 80 would cause serious disruption to the Work or where previous
submission(s) have been disapproved due to material defects, EPA shall communicate any sction
taken under Subparagraphs (4] — () of this Paragraph 47 by written notice to Respondent and
shall provide the State with a copy of such notice.

48 EPA’s review and approval in accordance with Paragraph 47 shall be
secomplished within the timeframes estblished in Table 1. Any exceedance of such time limis
shall operate sutomatically to extend the duc dates for submittal of the Draft RUFS Reports on a
day-for-day basis.

49, In the event of approval, approval upon conditons. or modification by EPA,
pursuant to Subparagraph (a), (b), (c) or (e) of Paragraph 47, Respondent shall proceed 1o take
any sction reguired by the plan, report or other deliverable, as approved or modified by EPA
subject only o its right to invoke the Dispute Resolution procedures set forth in Section
AV(Dispute Resolution) with respeet to the modifications o conditions made by EPA.
Following EPA approval or modification of a submission or portion thereof, Respondent shall
not thereafier alter or amend such submission or portion thereof unless directed by EPA. In the
event that EPA modifies the submission to cure the deficiencies pursuant to Subparagroph 47(c)

-and the submission had o material defect, EPA retuins the right to seck stipulated penalties, as
provided in Secuon XV (Stipulated Penalties).
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30. Résubmission.

a. Upon receipt of o notice of disapproval, Respondent shall, within the time
specified in Table 1 or such longer time as specified by EPA in such notice, correct
the deficiencies and resubmit the plan, repert, or other deliverable for approval. Any
stipulated penalties applicable to the submission, ds provided in Section XV, shall
accrue during the period specified in Table | but shall not be pavable unless the
tesubmission is disapproved or modified due 1o o material defect as provided in
Paragraphs 51 and 52

b. Notwithstanding the receipt of a notice of disapproval, Respondent shall, within
the time specified in Table |, proceed to take any action required by any non-
deficient portion of the submission, unless otherwise directed by EPA.
implementution of any non-deficient portion of 1 submission shall not relieve
Respondent of any lability for stipulated penalties under Seetion XV (Stipulated
Penalties).

. Respondent shall not proceed further with any subsequent activities or tasks until
recerving EPA approval, approval on condition or modification of the following
deliverables: RUFS WP/QAPP, Dinft Remedial Investigation Report, and Dradl
Feasibility Study Report, While awaiting EPA approval, approval on condition or
moditication of these deliverables, Respondent shall proceed with all other tasks and
achivities which may be conducted independently of these deliverables. in sccordance
with the schedule set forth under this Settlement Agreement.

d.  Forall remaining deliverables not Hsted above in Subparagraph ¢ of this
Paragraph 30, Respondent shall proceed will all subséquent tasks, activities gl
deliverables without awaiting EPA approval on the submitted deliverable. EPA
reserves the right to stop Respondent from proceeding further, either temporarily or
permanently, on any task, activity or deliverable nt any point during the RI'FS.

3. IWEPA disapproves a resubmitted plan, report or other deliverable, or portion
thereo!, EFA may agnin direct Respondent to cormect the deficiencies in accordance with the
preceding paragraphs of this Section X. EPA also retains the right to modify or develop the plan,
report or other defiverable. Respondent shall implement any such plun, report, or deliverable as
comrected, modified or developed by EPA, subject only to Respondent’s right to invoke the
procedures set forth in Section XV (Dispute Resolution),

32, Ifupon resubmission, a plan, report, or other deliverable is disapproved or
modified by EPA due to & material defect, Respondent shall be deemed 1o have failed to submit
such plan, report, or other deliverable timely and adequately unless Respondent invokes the
dispate resolution procedures in accordance with Section XV (Dispute Resolution) and EPA’s
nction is revoked or substantinlly modified pursuant to o Dispute Resolution decision issued by
EPA or superseded by an agreement reached pursuant to that Section. The provisions of Section
XV (Dispute Resolution) and Section XV (Stipulated Penaltics) shall govern the
implementation of the Work and scerual and pavment of any stipulated penalties during Dispute
Resolation, IF EPA’s disapproval or modification is not otherwise revoked. substantially



modified or superseded as a result of a decision or sgreement reached pursuant (o the Dispite
Resolution process set forth in Section XV, stipulated penalties shall acerue for such violation
from the date an which the initial submission was originally reguired, us provided in Section
XVI.

53, Inthe event that EPA takes over some of the tusks, but not the preparation of the
RI Report or the FS Report, Respondent shall incorporate and integrate information supplied by
EPA into the final reports,

3. Al plans, reports, and other delivernbles submitted 1o EPA under this Settlement
Agreement shall, upon approval or modification by EPA, be incorporated into and enforceable
under this Settlement Agreement. In the event EPA approves or modifies a portion of a plan,
report, or other deliverable submitted to EPA under this Settlement Agreement, the approved or
modified portion shall be incorporated into and enforceable under this Settlement Agreement,

35.  Neither failure of EPA 0 expressly approve or disapprove of Respondent's
submissions within a specified time period. nor the absence of comments, shall be construed us
approval by EPA. Whether or not EPA grives express approval for Respondent’s deliverables,
Respondent is responsible for preparing defiverables ucceptable o EPA.

XL QUALITY ASSURANCE, SAMPLING, AND ACCESS TO INFORMATION

56, Quality Assurance. Respondent shal! assure that Work performed, samples taken
and analyses conducted conform 1o the requirements of the SOW, the QAPP und midances
identified therein. Respondent will assure that field personnel used by Respondent are properly
trained in the use of feld equipment and in ¢hain of custody procedures. Respondent shall only
use labortories which have a documented quality system that complies with “EPA
Requirements for Quality Management Plans (QA/R-2)" (EPA/240/B-01/002, March 2001) or
equivalent documentation as determined by EPA.

57. Sampling,

n.All results of sampling. tests, modeling or other data (including riw data)
generated by Respondent, or on Respondent’s behalt, during the period that this
Setllement Agreement is effective, shall be submitted 1o EPA in conjuction with
the consultative project progress meetings. EPA will make available 1o
Respondent validated data generated by EPA unless it is exempt from disclosure
by any federal or state law or regulation.

b. Respondent shall verbally notify EPA and the State at least 2 days prior to
comducting significant field events as deseribed i the SOW or RIFS WP/QAPP.
At EPA's verbal or written request, of the request of EPA's oversight nssistant,
Respondent shall allow split or duplicate samples to be tken by EPA (and its
suthorized representatives) or the State, of any samples collected in implementing
this Settlement Agreement. All split samples of Respondent shall be analvied by
the methods identified in the QAPP.
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58,

Access o Informution

a. Respondent shall provide to EPA and the State. upon request, copies of all
documents and information within jts possession or control or that of its
coniractors or agents relatng to activities at the Site or to the implementation of
this Settlement Agreement, including, but not limited to, sampling, analysis, chain
of custody records, manifests, trueking logs, receipts, reports, sample traffic
routing, cormespondence, or other documents or information related to the Work.
Respondent shall also muke available to EPA and the State, for purposes of
investigation, information gathering, or testimony, its employees, agents, or
representatives with knowledge of relevant facts concerning the performance of
the Work.

b. Respondent muy sssert business confidentiality claims covering part or all of
the documents or infirmation submitted 1o EPA snd the Stite under this
Settlement Agreement to the extent permitted by and in secordance with Section
104el7) of CERCLA, 42 11.S.C. § 9604(e)7), and 40 C.F.R. § 2,203(h),
Documents or information determined 1 be confidential by EPA will be offorded
the protection specified in 40 C.F.R. Purt 2, Subpart B, If no claim of
confidentiality accompanies documents or information when it is submitied to
EFA and the State, or if EPA has notified Respondent that the documents or
information are not confidential under the standards of Section 104(e¥7) of
CERCLA or 40 C_F.R. Part 2, Subpart B. the public may be given access to such
documents or mformation withowt further notice to Respondent. Respondent shall
segregate and clearly identity all documents or information submitted under this
Settlement Agreement for which Respondent asserts business confidentiality
claims.

¢. Respondent may nssert that certain documents, records und other information
are privileged under the attormey-chient privilege or any other privilege recoghized
by federal luw. If the Respondent usserts such a privilege in Hed of providing
documents, they shall provide EPA and the State with the following: 1) the title of
the decument, record, or information; 2) the date of the document, record. or
information; 3) the name and title of the puthor of the document, record, or
information: 4) the name and title of cach addressee and recipient; 5) a deseription
of the contents of the document, record, or information; and 6) the privilege
asserted by Respondent. However, no documents, reports, or other imformation
required to be created or generated pursuant to this Settlemment Agreement shall be
withheld on the grounds that they are privileged.

d. No claim of confidentiality shall be made with respect (o anv data, including,
but not himited to, all sampling. analyvtical, monitoring, hydrogeolagic, scientific,
chemical, or engincering data, or any other documents or information evidencing
conditions at or around the Site,



39, Inentering into this Settlement Agreement, Respondent wiives any objections
any data guthered, generated, or evalusted by EPA, the State or Respondent in the performance
or aversight of the Work that has been verified according to the quality sssurance/quality control
(QAQCT) procedures required by the Settlement Agreement or any EPA-approved RUFS
WP/QAPP. If Respondent objects to any other data relating o the RUFS, Respondent shall
submit to EPA o report that specifically identifies and explains its objections, describes the
acceptuble uses of the data, if any. and identifies any limitations to the use of the data. The repart
must be submitted to EPA within 15 days of the report containing the data.

XIL SITE ACCESS AND INSTITUTIONAL CONTROLS

60.  If the Site, or any other property where access is needed to implement this
Settlement Agreement, is owned or controlled by Respondent, Respondent shull, commencing on
the Eftective Date. provide EPA and the State, and their representatives, including contractors,
with secess ot all reasonable times to the Site, or such other property, for the purpose of
conducting any activity related to this Settlement Agreement,

61, Where any sction under this Settlement Agreement is to be performed in areas
awned by or in possession of somcone other than Respondent. Respondent shall use its best
efforts 1o obtain all necessary access agreements within 30 days afier the Effective Date, of as
otherwise specified in writing by the EPA Project Coardinator. Respondent shall immediately
notify EPA if after using lts best efforts it is unable to obtain such agreements. Respondent shall
deseribe in writing its efforts to obtain sccess, 1f Respondent cannol obtain nccess agreements,
EPA may either (i) obtain necess for Respondent or assist Respondent in gaining access, to the
extent necessary 1o eftectuate the response actions deseribed heretn, using such means as EPA
deems appropriate; (1) perform those tasks or activities with EPA contractons: or (iit) terminate
the Settlement Agreement. Respondent shall reimburse EPA for oll costs and attomey's fees
incurred by the United States in obtaiming such access, in aceordance with the procedures in
Section XVII (Payment of Response Costs), If EPA performs those tasks or activities with EPA
contractors and does not terminate the Settlement Agreement, Respondent shall perform all other
tasks or activities not requiring access W that property, and shall reimburse EPA for all costs
incurred in performing such tasks or activities, Respondent shall integrate the results of any such
tasks or activities undertaken by EPA into its plans, reports and other deliverables.

62, Notwithstanding any provision of this Settlement Agreement, EPA retains all of
1% necess authorities and nghts, including enfurcement authoritics related thereto, under
CERCLA, RCRA, and any other applicable statutes or regulations.

XIIL COMPLIANCE WITH OTHER LAWS

61  Respondent shall comply with all applicable local, state and federal laws and
regulations when performing the RIVFS. No local, state, or federal permit shall be required for
any partion of any action conducted entirely on-Site, including studies, if the action is selected
and carried out in compliance with Section 121 of CERCLA. 42 U5.C. § 9621, Where any
purtion of the Work is to be conducted off-site and requires a foderal or state permit or approval,
Respondent shall submit timely and complete applications and take all other actions necessary to



obtain ard to comply with all such permits or approvals. This Settlement Agreement is niot, and
shall not be construed to be, a permit issued pursuant to any federal or stute statute or regulation,

X1V, RETENTION OF RECORDS

i Draring the pendency of this Settlement Agreement and fior o minimum of 10
years after commencement of construgtion of any remedial action, Respondent shall preserve and
retain all non-identical copies of documents, records, and other information (including
documents, records, or other information in electronic form) now in i3 possession or control or
which come into its possession or control that relate in any manner to the performance of the
Work or the lability of any person under CERCLA with respect to the Site, regurdless of any
retention policy to the contrary. Until 10 vears after commencement of construction of any
remedial action, Respondent shall also instruct its contractors and agents to preserve all
documents; records, and other information of whatever kind, nature or description relating to
performance of the Work.

63. Al the conclusion of this decument retention period, Respondent shall notify EPA
at feast 90 days prior to the destruction of any such documents, records ar other information, and,
upon request by EPA, Respondent shall deliver any such documents. records, or othier
informution to EPA. Respondent may asser! that certain documents, records, and other
Infarmation are privileged under the attornoy-client privilege or any other privilege recognized
by federal law. If Respondent nsserts such a privilege, Respondent shall do so in aceordunee with
the procedure set forth in Paragraph 38 (¢) and no documents, reports, or other information
required o be created or generated pursumt to this Settlement Agreemnent shall be withheld on
the grounds that they are privileged.

66, Respondent hereby certifies that to the best of its knowledge and belief, niter
thorough inquiry, it has not altered, mutilated, discarded, destroved or otherwise disposed of any
reconds, documents or other information (other than identical copies) relating to its potential
liability regarding the Site since notification of potential lighitity by EPA or the filing of suit
agminst it regarding the Site and that it has fully complied with any and all EPA requests for
information pursuant to Sections | 04(e) and 122(c) of CERCLA, 42 U.S.C. §§ 9604(c) and
9622(e), and Section 3007 of RCRA, 42 17.5.C. § 6927,

Xv. DISPUTE RESOLUTION

67, Unless otherwise expressly provided for in this Settlement Agreement, the dispute
resolution procedures of this Section shall be the exclusive mechanism for resolving all disputes
ansng out of or related to this Settlement Agreement. The Partics acknowledge that EPA
conferred with the State regarding resolution of potential disputes that arise out of or relating to a
position taken by the State when EPA and Respondent are not in disagreement with each other,
The following provision is the result of those discussions and was agreed to by the State: after
consultation with the State, the Parties hereby agree to use this provision as a way of resolving
disputes ansing oul of or relating to the position taken by the State. All disputes arising out of
this Settlemant Agreement in the first instance are subject to informal negotiations and the
furties shall atternpt 1o resolve such disputes informally as soon as practical, A dispute will be



considered to have urisen when one party sends the other party & written Notice of Dispute at
which time the Negotiation Period will commence.

8. Il Respondent objects to uny EPA sction-taken pursuant to this Settlement
Agreemient, including, billings for response costs, of to any position taken by the State even if
EPA and Respondent are not in disagreement, it shall notify EPA and the State in writing of its
ahjection(s) within three (3) days of such action, unless the objection{s) hashave been resolved
inftrmally, The Parties shall have two days from EPA's receipl of Respondent’s written
abfection{s) 1o resulve the dispute (the “Negotiation Period™). The Negotiation Period may. be
extended at the sole discretion of EPA. Such extension may be granted verbally but prust be
confirmed in writing. Informal negotiations shall begin st the project level between EPA's
Project Coordinator and Respondent’s Project Manager. [f they fail to resolve the dispute at this
level within seven (7) diys, the Respondent shall refer the matter to the Assistant Regional
Administrator, Ecosystems Protection and Remedintion, EPA Resion 8 (ARA), and the Director
of the Environmental Quality Division, Department of Environmental Health, City and County
of Denver (Director) for further informal negotiations. Informal negotiations may not exceed
three (3} doys from the referral dute as provided in this Parageaph, unless it is extended by
written agreement of the Parties.

6%, If the Parties cannot resolve a dispute by informal negotiations under the
preceding paragraphs, the positon advanced by EPA shall be considered binding, unless within
three (3) days afler the ARA and the Director conclude their informal negotiations, the
Respondent provides o written Notice of Formal Dispute to the United Stutes invoking forma)
dispute resolution.

70 Within three (3} days of serving the Notice of Formal Dispute, Respondent shall
serve a Statement of Position, and within three (3) duys of receipt of Respondent’s Statemient of
Position, EPA shall serve its Statement of Position. The Parties may change elther or bath of the
deadlines for submission, which agreement must be confirmed in writing. Within four (4) davs of
Responident”s receipt of EPA's Statement of Position, the Deputy Regional Administrator and
the Manager shall meet 1o discuss and make good faith efforts to resolve the dispute. Tf the
Parties do not resolve o dispute, the Deputy Regional Administrator shall issue a written decision
within two (2) days of this meeting, EPA's decision shall be considered binding.

71, Notwithstanding the provisions of Paragraph 70, if the matter in dispute {s an
assertion of separate and independent jurisdiction of state law, Respondent reserves the right to
respond to the State in accordanice with State law and regulatory provisions, provided the sction
1s not contrary to the express terms of this Settlement Agreement, 1T the assertions of the Siate
are contrary to the terms of this Settlement Agreement, EPAs ARA shall meet with the State
Exccutive Director in an effort to resolve this matter.

72 All Notice(s} of Dispute and Statements{s) of Position shall also be provided 1o
the State. The State may not participate in the resolution conferences directly fexcept by
igreement of the Parties), but will be allowed (o provide its written perspective of the disputed
muatter to EPA and Respondent.
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73 Any ngreement reached by the Partics pursuant to this Section shall be in writing
and shall, upon signature by the Parties, be incorporated into and become un enforceable part of
this Sertlement Agreement.

74, Respondent muy request that obligations that are the subject of any dispute, or
integrally related 1o disputed subjects. be tolled during the pendency of the dispule resolution
process. Respondent’s other obligations not affected by the dispute under this Settlement
Agreement shall not be wolled by submission of any objection for dispute resolution under this
Seetion, Further, no penalties may accrue on matters relating 1o or arising out of any position
taken by he State when the EPA and Respondent are not in disagreement with each other

75 Following resolution of the dispute, as provided by this Section, if Respondent
prevails, partly or fully, on a dispute, that impacts the due date for submittsl of the RUES draft
reports, such dates shall be extended. EPA shall include the length of the extension in its decision
regarding the disputed matter. Respondent shall fulfill the requirement that was the subject of the
dispute in accordunce with the agreement reached or with EPA s decision regardless of whether
Respendent agrees with the decision.

AVL STIPULATED PENALTIES

76, Respondent shall be liable to EPA for stipulated penalties in the smounts set forth
m Paragraph 77: 1) for failure to submit either the Draft R1 or FS Reports by the date established
in Table 1, unless the date is extended pursuant to this Settlement Agreement or is otherwise
agreed by EPA or 2) unless excused under Section XVII (Force Majeure), Stipulated penalties do
nat apply 1o other submittals, nor 1o multiple submittals required in sccordance with the review
and resubmittal sequence described in Section X (EPA Approval of Plans and Other
Submissions},

77, Stipulated Penalty Amounts

. The following stipulated penalties shall acerue per duy for noncompliance
identified in Paragraph 76

Penalty Per Violation Per Doy Penod of Noncompliance

$ 1,000 |1 through 14th day
H 2,504) 15th through 30th day
32500 3 stday and beyond

78, All stipulated penalties shall begin to acerue on the day after the submittal is due,
an specified in Table |, and shall continue to secrue through submittal of the Draft Report.
Nothing herein shall prevent the simultancous accrual of separate penalties for separate
violationg of this Seitlement Agreement.

9. Following EPA’s determination that Respondent has failed to comply with a
requirement of this Settlement Agreement, EPA may give Respondent written notification of the
same and describe the noncomplinnce. However, penalties shall acerue as provided in the
preceding Paragraph regardless of whether EPA has notified Respondents of a violation.
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80.  All stipulnted penalties aceruing under this Section shall be due and pavable to

EPA within 30 days of Respondent’s receipt from EPA of a demand for payment of the
penalties, unless Respondent invokes the dispute resolution procedures in accordance with
Section XV (Dispute Resolution), All puyments to EPA under this Section shall be paid by
certified or cashier’s checkis) mude pavable 1o “EPA Hazardous Substances bupcrﬁ.um shall be
mailed to US Environmental Protection Agency, Superfund Payments, Cincinnati Finance
Center, PO Box 979076, 5L Louis, MO 63197-9000, shall indicate that the payment is for
stipulated penalties, and shall reference the EPA Region and Site ID Number 08-9R02, the EPA
Ducket Number, and the name and adidress of the party making pavment, Copies of check(s) paid
prsunt to this Section, and any svcompanying trunsmittal letter{s) shall be sent to EPA as
provided in Paragraph 37 and to:

Entorcement Specialist (SENF-RC)

VB/1-7() Superfund Site, Operable Unit 2

LLS. Environmental Protection Agency, Region §

1595 Wynkoop St

Denver, CO 80202-1129

81, The puyment of penaltiés shall not alter in any way Respondent’s obligation 10
complete performance of the Work required under this Setlement Agresmen.

82 Penalties shall continue 1 sverue ax provided in Paragraph 77 during any dispule
resolution period, but need not be paid until 15 days after the dispute is resolved by agreement or
by receipt of EPA’s decision:

83, I Respondent fails to pay stipulated penalties when due, EPA may institute
proveedings to collect the penalties; as well as Interest. Respondent shall pay Interest on the
unpaid balance, which shall begin to acerue on the date of demand made pursuant to Paragraph
Kl

84,  Nothing in this Settlemeni Agreement shall be construed as prohibiting, sltering,
af n any way limiting the ahility of EPA to seck any other remedies or sanctions availuble by
virtue of Respondent’s vielation of this Settlement Agreement or of the statutes and regulations
upon which it is based. meluding, but not limited to, penalties pursunnt 10 Section 122(1) of
CERCLA. 42 US.C, § %622(1), and punitive damnges pursuant to Section 107(¢}3) of
CERCLA, 42 LLS.C. § 960T(e)3). Provided, however, that EPA shall not seek civil penalties
pursuant to Section 122(1) of CERCLA or punitive dumages pursuant to Section 107{cN3) of
CERCLA for nny violatiom for which a stipulated penalty is provided herein, except in the case
of willful violation of this Settlement Agreement or in the event thut EPA assumes performance
of a portion or all of the Work pursuant to Section XX (Reservation of Rights b:.-' EPAL,
Paragraph [{H. Notwithstanding any other provision of this Section, EPA may, in s
unreviewable discretion, waive any portion of stipulated penalties that have nocrued pursuant to
this Settlement Agrecment.

AVI. FORCE MAJEURE

%5, Respondent agrees to perform all requirerients of this Settloment Agreement
within the time limits established under this Setthement Agreement, unless the performance is



delayed by o force majenre. For purposes of this Settlement Agreement, force mafeure is defined
&% pny event ansing from causes beyond the control of Respondent, or of any person or entity
controlled by Respondent including but not limited to Respondent’s contractors and
subcontractors, that delays or prevents performance of any obligation under this Settlemem
Agreement despite Respondent’s best efforts to fulfill the obligation. Force majenre includes the
actions or insctions of other owners of property at the Site that delay or prevent performance of
Respondent’s obligation(s) under this Settlement Agreement. Force mafenre does nol include
financial inability to compiete the Work or inereased cost of performance.

8. Ifany event oceurs or has occurred that may delay the performance of any
obligation under this Settlement Agreement, whether or not caused by a force majewre event,
Respondent shall notify EPA orally within 48 hours of when Respondent first knew that the
event might cause a delay. Within 5 days thereatter, Respondent shall provide to EPA in writing
an explanation and descriplion of the regsons for the deluy; the anticipated durntion of the delay;
ull actions taken or to be taken to prevent or minimize the delay; a schedule for implementation
of any measures (0 be taken to prevent or mitigate the delay or the effect of the delay;
Respondent’s rationale for attributing such delay to a foree majeure event if they intend to assert
such a claim; und a ststement as to whether, in the opinion of Respondent, such event may cause
or eontribute (o an endangerment to public health, wellire or the environment. Failure to comply
with the above roguirements shall preclude Respondent from asserting any claim of foree
majenre for that event for the period of time of such failure to comply and for any additional
delny caused by such failure.

87.  IWEPA agrees that the delay or anticipated delay is attributoble to o force majeure
event, the time for performance of the obligations under this Settlement Agreement that are
affected by the force majeure event will be extended by EPA for such time as is necessary to
complete those obligations, An extension of the time for performance of the obligations affected
by the foree magenre event shall not, of itself, extend the time for performance of any other
obligation. [ EPA does not agree that the deluy or anticipated delay has been or will be caused
by a force majeure event, EPA will notify Respondent in writing of its decision. If EPA agrees
that the delay is attributable to a force majewre event, EPA will notify Respondent in writing of
the length of the extension. if any, for performunce of the obligations affected by the force
mafewrs cvent

AVII. ALLOUATION OF COSTS

4%, Rembursement from ASARCO Bankrupicy Settlement Funds. EPA has filed a
clarm for Past and Future Response Costs in the United States Bankruptey Court for the Southern
Dustrict of Texas, Corpus Christi Division, In Re; ASARCO LLC, et al., Case No. 05-21207.C-
11, Respondent has filed & claim in the same proceeding for costs incurred and o e incurred at
the Site. The United States has reached a tentative settloment with ASARCO for the Site. If the
United States secures payment from ASARCO, Denver may seck reimbursement of eligible
costs pursuant to the process established in Section XX (Disbursement of Special Account
Funds), Confingent upon receipt of pavment from ASARCO, §1,377.695 of funds received from
ASARCO, plus any interest acerued on such amount as provided for in the settlement agreement
between the United States and ASARCO or the Reorganization Plan approved by the bankruptey
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court, shall be applied to VB/I70 OLI2 Site costs in accordance with the following priority

schedule,

an,

. First priority shall repay EPA™S Past Response Costs at the Site.

b, Second priority shall reimburse EPA for its oversight costs relating to
Denver’s work in petforming the RIFS.

¢. Third prionity shall pay Denver's cosis in conducting the RIFS st the Site,

d. Fourth priority shall reimburse EPA for its oversight costs relating to any
BEDVRA work ot the Sile.

e, Fifth priarity - {fany special account funds remain after all EPA costs have
been reimbursed, Denver may apply for funds 1o pay for RDVRA nnd O&M work
refated to the Site.

XIX.  PAYMENT OF RESPONSE COSTS
Payment of Past Response Costs

a. Within 90 days after the Effective Date, Respondents shall pay to EPA

B8, 134.32 tor Past Response Costs. EPA intends to obtain reimbursement for the
remaining Past Response Costs from the Asarco bankruptey setilement, but
reserves the rght o pursue Respondent for such costs if not paid by Asarco or
other responsible parties. Poyment shall be made by cither certified or cushiers
check made payable to “EPA Hazardous Substance Superfund” or by Electronics
Funds Transfer (“EFT™) in accordance with current EFT priscedures to be
provided to Respondents by EPA Region 8, Each check, or letter accompanying
vach check, or EFT shall wdentify the name and address of the party making
pavment, the Site name, the EPA Region and Site/Spill 1D Number 089R 02, and
the EPA docket numbser for this action. and shall be sent to;

US Environmental Protection Agency

Superfunid Payments
Cincinnati Finance Center
PO Box 9776

St Louis, MO 63197-9000)

b, At the time of payment, Respondent shall send notice thar pavment has been

made by email fo acctsteceivable cinwd@epa pov, and to:

EPA Cincinnat Finance Office
26 Murtin Luther King Drive
Crininnat, Ohio 45268
¢.  The total amount of Past Response Costs w be pad by Respondent pursuant

10 Subparagraph 89a shall be deposited in the VB/170 Special Account within the
EPA Hozardous Substance Superfund to be retained and used to conduet or
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finance response petions at or in connection with the site, or to be transferred by
EPA to the EPA Hazardous Substance Superfund.

Future Response Costs.

0. Respondent shall pay EPA all Future Response Costs not inconsistent with the
NCP that are not pad by ASARCO pursuant to Paragraph 88, EPA shall not
double bill for response or oversight costs. When EPA determines that Future
Response Costs, not reimbursed by Asarco, remain, EPA will submit its
SCORPIOS cost summary report as outlined below, Periodically, afier the above
referenced reconailiation, EPA will submit its SCORPIOS cost summary report,
which includes divect and indirect costs incurred by EPA, its contructors, and
State costs for the Site paid by EPA incurred during the previous period. If
Respondent has questions about any eosts contained in the SCORPIOS report. it
may reguest buckup documeéntation for the costs in question. The backup
documentation tor Future Response Costs shall include s summary report of EPA
time shieet and travel voucher information, contractor invoices, proots of payment.
work assignment documents and progress reports,

b. Respondent shall make all payments for billings submitted before June 1 by
November | of that year, except s otherwise provided tn Subparagraph 90a.
Respondent shall make all pavments required by this Parsgraph by a cerlified or
cashier’s check or checks made payable to “EPA Hazardous Substance
Superfund,” referencing the name and address of the party making payment and
EPA Site/Spill 1D number (8-9R 02, Respondent shall send the checkis) to;
Regalar mail:

L% Environmental Protection Agency

Superfumd Payments

Cincinnatl Finanee Center

PO Box 979076

Sl Louis, MO 63197-9000

Express Mul:

LS. Bunk

Government Lockbox 979076
LS EPA Superfund Payvments
10s Conventiom Pliza
SL-MO-C2-GL

St Louis, MO 63101
314-418-1028
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Wire Transfers:

Wire transfers should be sent directiy to:
Federal Reserve Bank of New York
ABA: D2 1030004

Aceount Number; 68010727

SWIFT address: FRNYLS1Y

33 Liberty Street

New York NY 10045

Field Tag 4200 of the Fedwire message should read: "D 68010727 Environmental
Protection Ageney"

Al the ime of payment, Respondent shall send notice that payment has been made by email 1o
accisreceivable cimwdidiepa.gov, and to:

EPA Cincinnoti Finamee Office

26 Martin Luther King Drive

Cincinnati, Ohio 45268

c. The total amount to be paid by Reéespondent pursuant o Subparagraph 904
shall be deposited in the VB/I-70 Special Account within the EPA Hozurdous
Substance Superfund to be retained and used 10 conduct or finance response
actions at or in connection with the site, or to be transferred by EPA to the EPA
Hitzardous Substance Superfund.

91. I Respondent does not pay Future Response Costs for amounts billed by the dote
set forth in Subparagraph 90b by November |, Respondent shall pay Interest on the unpaid
balunce of Future Response Costs, The Interest on unpaid Future Response Costs shall begin to
accrue on the dute of the bill and shall continue to acerue until the date of pavment. 1f EPA
receives i partial payment, Interest shall accrue on any unpaid balance. Pavments of Interest
madle under this Paragraph shall be in addition to such other remedies or sanctions avatlable to
the United Siates by virtue of Respondent’s failure to make timely pavments under this Section,
including but not limited to, payments of stipululed penalties pursuant to Section XV1.
Respondent shall make all payments required by this Parsgraph in the manner described in
Parngroph 90

92, Respandent may contest payment of any Past Response Costs and Future
Response Costs in accordance with Section XV (Dispute Resolution) if it determiniés that EPA
hus made an accounting error or EPA incurred excess costs as a direct result of an EPA action
thut was inconsistent with the NCP. Such objection chall be made in writing within 30 days of
receipt of the bill and must be sent to the EPA Project Coordinator. Any such objection shall
specifically identify the contested response costs and the basis for objection. In the event of an
objection, Respondent shall within the 30 day pertod pay all oncontested response costs to EPA
in the munner described in Section X1X. Simultaneously, Respondent shall establish an interest-
bearing escrow account in a federally-insured bank duly chartered in the State of Colorado and
remit to that escrow account funds equivalent to the amount of the contested response costs.
Respondent shall send 1o the EPA Project Coordinator & copy of the transmittal letter and check
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paying the uncontested Future Response Costs, and n copy of the cormespondence that establishes
and funds the esecrow aceount, including, but not limited to, Information containing the identity
of the bank and bank aceount under which the escrow account is established as well as a bank
statement showing the initial balance of the escrow account, Simultaneously with establishment
of the eserow secount, Respondent shall mitiate the Dispute Resolution procedures in Section
AV (Dispute Resolution). If EPA prevails in the dispute, within 3 days of the resolution of the
dispute, Respondent shall pay the sums due {with Interest accrued) to EPA in the manner
described in Section XIX, If Respondent prevails concerning any aspect of the contested costs,
Respondent shall pay that portion of the costs (with Interest aocrued) for which it did not prevail
i EPA in the manner deseribed in Section XTX.

Y3, After resolution of the dispote and final payments are made in sccordance with
Paragraph 92, Respondent shall be disbursed the balance, it any, of the escrow sccount. The
dispute resolution procedures set forth in this Paragraph in conjunction with the procedures set
furth in Section XV (Dispute Resolution) shall be the exclusive mechanisms for resolving
disputes regarding Respondent’s obligation 1o reimburse EPA for its Past Response Costs and
Future Response Costs,

XX.  DISBURSEMENT OF SPECIAL ACCOUNT FUNDS

4. Creation of VB/-T0 OU2 Disburserment Speciul Account and Agreement to
Disburse Funds o Bespondent. Within 30 days after the Effective Date, EPA shall establish o
new special account, the VB/1-70 OU2 Disbursement Special Account, within the EPA
Haznrdous Substonce Superfund. Within 30 days of EPA s receipt of the proceeds of the United
States” settlement with ASARCO described in Paragraph 88, EPA shall deposit $330,000 into
the VB/-70 QU2 Disbursement Special Account. Subject to the terms and conditions set forth in
this Section. EPA agrees to make the funds in the VB/I-70 OU2 Disbursement Special Account,
including Interest Eamed on the funds in the VB/I-70 012 Dishursement Special Account,
available for disbursement o Respondent as reimbursement for performance of the Work under
this Settlement Agreement. EPA shall disburse funds from the VB/1-70 OUZ2 Disbursement
Specinl Account to Respondent in accordance with the procedures and milestones for phased
disbursement et forth in this Section.

95, Timine. Amount and Method of Dishursing Funds From the VB/I-70 QL2
Disbursement Special Account. Within 940 dayvs of EPA"s receipt of a Cost Summary and

Certification, as defined by Parograph 96, or it EPA has reguested additional information or a
revised Cost Summuary and Certification under Subparagruph 96 ¢, within 90 davs of receipt of
the additional information or revised Cost Summary and Certification, and subject 1o the
comditions set forth in this Section, EPA shall disburse the funds from the VB/I-70 OU2
Disbursement Special Account at the completion of the following milestones, and in the amounts
set forth below:




. Milestone Disbursement of Funds

1) EPA approval of the Remedial lnvestigation Report - Actusl mmount of
documented costs up to the full amount in the VB/1-70 OU2 Disbursement
Special Account,

i) EPA approval of the Feasibility Study Report Actual amount of
docomented costs up to the entire amount remaining in the YB/1-70 OU2
Disbursement Special Account
EPA shall dishurse the funds from the VB/1-70 OU2 Dishursement Special Account 1o
Respondent in the following manner:
FEDERAL ACH/WIRE TRANSFER INSTRUCTIONS FOR THE CITY AND COUNTY

OF DENVER:

ACH INSTRUCTIONS:

Bank: JP Morgan Chase Bank
1125 17" SL., Denver, Colorado 80202

ABA #: 102001017
Account #: 103488045
For credit to: The City and County of Denver Manager of Finunee
Further credit Lo; Department of Environmental Health
Text: Explanation of payment: Remmbursement of Costs Pursuant

o Admimstrative Order on Consent in Re: Vasquez
Boulevard Superfund Site OU2

9. Requests for Disbursement of Specinl Account Funds.

a. Within 60 days of issuance of EPA’s written confirmation that a milestone of
the Wark, as defined in Paragraph 93, has been satisfactorily eompleted,
Respondent shall submit to EPA a Cost Summary and Certificution, as defined in
Subparagraph 96b, covering the Waork performed pursuant to this Settlement
Agreement up to the date of completion of that milestone. Respondent shall not
include in any submission costs included in & previous Cost Summary and
Certification following completion of an earlier milestone of the Work if those
costs have been previously reimbursed pursuant to Paragraph 95,

b. Each Cost Summary and Certification shall include a complete snd sccurate
written cost summary and certification of the necessary costs incurresd and paid by
Respondent for the Work covered by the particular submission, excluding costs
not eligible for dishursement under Parpgraph 97, Each Cost Summary and
Certification shall comain the following statement signed by the Project Munager
for Respondent (or any other designee of the Respondent with knowledge of the
Work and costs);

1} To the best of my knowledge, after thorough investigation snd review of
Respondent” documentation of costs incurred and paid for Work performed
pursuant to this Settlement Agreement [insert, &s appropriate, “up to the dote



ol completion of milestone 1.” “betwieen the date of completion of milestone |
and the date of completion of milestone 2.7 | certify that the information
contained in or accompanying this submittal is true, accurate, and complete. |
am pware that there are significant penalties for knowingly submitting false
information, including the possibility of fine and imprisonment.

The Project Manager of Respondent shall also attach invoices that suppart the
Cost Summary and Certification and evidence of payment of such invoices. For
costs ingurmed by Respondent’s personnel that are allowable for reimbursement,
Respondent shall provide EPA a list of the documents that he or she reviewed in
support of the Cost Summary and Certification. Upon request by EPA,
Respondent shall submil o EPA any additional information that EPA deems
necessury for its review and approval of a Cost Summary and Certification

c. I EPA finds that a Cost Summary and Certification includes o mathematical
aceounting error, costs excluded under Paragraph 97, costs that are inadequitely
documented, or costs submitted in a prior Cost Summary and Certification, it will
notify Respondent and provide an opportunity to cure the deficiency by
submitting a revised Cost Summary and Certification, I Respondent fails to cure
the deficiency within 30 days after being notified of, und given the opportunity to
cure, the deficiency, EPA will recalculate Respondent’s costs efigible for
dishursement for that submission and disburse the corrected amount to
Respondent in sccordance with the procedures in Parngraph 95 of this Section,
Respondent may dispute EPA’s recaleulation under this Pamgmph pursuant to
Section XV (Dispute Resolution). In no event shall Respondent he dishursed
funds from the VB/1-70 OU2 Disbursement Special Account in excess of amounts
properly documented in a Cost Summary and Certification accepted or modified
by EPA.

97, Costs Exeluded from Disbursement. The following costs are excluded from, and
shall not be sought by Respondent for disbursement from the VB/1-70 OUZ2 Disbursement
Special Account: (1) response costs paid pursuant to Paragraph89 (Past Response Costs); (b) any
other payments made by Respondent to the United States pursuant to this Settlement Agreement,
ncluding, but not limited (o, any interest or stipulated penaltices paid pursuant to Section XV (c)
attorneys’ fees and costs, except for reasonable attorneys’ foes and costs necessarily relnted 1o
obtuining access or developing institutional controls as required by Section XI1; (d) costs of any
response activities Respondent performs that are not required under, or approved by EPA
pursuant o, this Settlernent Agreement; () costs reloted to Respondent’s litigation, settloment.
development of patential contnibution claims or identification of defendnts; (f) internal costs of
Respondent, including but net Tlimited 1o, sularies, travel, or in-kind services, except for those
costs that represent the work of employees of Respondent directly pertorming or overseeing the
Wark: (g) any costs Respondent incurred that are not relating to this Settlement Agreement; or
(hyany costs incurred by Respondent pursuant to Section XV (Dispute Resolution),

98.  Terminati ish ents frog dal Account. EPA’s abligation to
disbarse funds from the VB/I-70 OU2 Disbursement Special Account shall terminate upon
EPA’s determination that Respondent has: (a) knowingly suhmitted a materially false or
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misleading Cost Summary and Certification; (b) submitted a matenally inaccurate or incomplete
Cost Summary and Certification within 60 days after being notified of, and given the opportunity
to cure, the deficiency; or (¢} failed to submit a Cost Summary und Certification 15 required by
Parugraph 96 within 90 days (or such longer period as EPA agrees) after boing notified that EPA
intencs 1o terminate its obligations to make disbursements pursuant to this Secton becsuse of
Respandent™s failure to submit the Cost Summary and Certification as required by Paragraph 96,
EPA s obligation to disburse funds from the VB/I-70 OU2 Disbursement Special Account shall
also terminate upon EPA's assumption of performance of any Work pursuant to Paragraph 104
(Work Takeover) when such assumption of performance of Work is not challenged by
Respondent or. if challenged, is upheld under Section XV (Dispute Resolution). Respondent may
dispute EPA’s determination of special account dishursemenis under Section XV (Dispute
Resolution ).

b, Recapture of Special Account Dishursements.

a.  Upon termination of disbursements from the VB/1-T0 OLI2 Disbursement
Specinl Account under Paragraph 98, if EPA has previously dishursed funds from
the VB/1-70 OU2 Disbursement Special Account for activities specifically related
to the reason for termination (e.g., discovery of n materially false or misleading
submission after disbursement of funds based on that submission), EPA shall
submit a bill to Respondent for those amounts already disbursed from the VB/I-70
OL2 Disbursemnent Spectal Account speeifically related to the reason for
termitnption, plus Interest on that amount covering the period from the date of
disbursement of the funds by EPA to the date of repuyment of the funds hy
Respondent, Within 90 days of receipt of EPA’s bill, Respondent shall reimbirse
the Hazardous Substance Superfund for the total amount hilled by a certitied or
vashier’s check or checks made payable 1o “EPA Husrdous Substince
Superfund,” referencing the name and address of the party making payment, EPA
Site/Spall Identification Number (089R 02, and the EPA Docket Number.
Respondent shall moke payment to the nddresses listed in Paragraph 90b above.

b. At the time of payment, Respondent shall send notice that payvment has been
made to the Umted Siates, 10 EPA, and to the Regional Financial Management
Otficer, in accordance with Section X (Notices and Submissions}), Upon receipt of
payment, EPA may deposit all or any portion thereof in the VB/1-70 Special
Account, the VB/1-70 OL2 Disbursement Special Account, or the Hazardous
Substance Superfund, The determination of where 10 deposit or how to use the
funds shall not be subject to challenge by Respondent pursuant to the dispute
resolution provisions of this Settlement Agreement or in any other forum.
Respondent may dispute EPA’s determination as to recapture of funds pursuant to
section XV (Dispute Resolution),

100, Balunce of Special Account Funds. After completion of OU2 remedial action and
after EPA completes all disbursement to Respondent, i1 any funds remain in the VB/1-70 OU2
Dishursement Special Account, excluding any funds required for future Q&M costs, EPA may
transter such funds to the VB/1-70 Special Account or 1o the Hazardous Substance Superfund.
Any such transfer of funds to the VB/1-70 Special Account or the Hazardous Substance
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Superfund shall not be subject to challenge by Respondent pursuant to the dispute resolution
provisions of this Settlement Agreement.

XXL COVENANT NOT TO SUE BY EPA

107, In considerstion of the actions that will be performed and the pavments that will
be made by Respondent under the terms of this Settlement Agreement, and except as otherwise
specifically provided in this Settlement Agreement, EPA covenants not to sue or 1o 1ake
administrative action against Respondent pursuant to Sections 106 und 107(a) of CERCLA, 42
LLS.C. 8 9606 and 9607(a), for the Work and Past Response Costs and Future Response Costs
paid by Respondent or ASARCO. This covenant not to sue shall mke effect upon the Effective
Diate amd is conditioned upon the complete and satistactory performance by Respondent of all
obligations under this Settlement Agreement, including, but not Hmited to, payment of Future
Response Costs pursuant to Section XIX (Payment of Response Costs), This covenant nol to sue
extends only to Respondent and Respondent’s officers, and emplovees, and does not extend to
any other person,

XXIL  RESERVATIONS OF RIGHTS BY EPA

02, Exceptas specifically provided in this Sertlement Agreement, nothing herein shall
limit the power and authority of EPA or the United States (0 take, direct, or order all sctions
necessary 10 protect public health, welfare, or the environment or o prevent, abate, or minmmize
un setual or threatened release of hazardous substances, polletants or contaminants, or hazardous
ar solid waste on. at, or from the Site. Further, nothing herein shall prevent EPA from seeking
legal or eyuitable relief to enforce the terms of this Settlement Agreement. from taking other
legal or equitable action as it deems appropriste and necessary. or from requiring Respondent in
the future to perform additional activities pursuant to CERCLA or any other applicable law,

103, The covenant not to sue set forth i Section XX above does not pertain to any
matters other than those expressly identified therein, EPA reserves, and this Scttlement
Agreement 1s without prejudice to, all rights against Respondent with respect to all other matters,
meluding, but aot lmated to;

a. Claims based on o fiilure by Respondent to meet o requirement of this
Settlement Agreement;

b Liability for costs not included within the definitions of Past Response Costs
or Future Response Costs,

¢, Linbility for performunce of response action other than the Work;
d. Criminal liability;

e. Laability for damages for injury to, destruction of, or loss of natural resources,
and tor the costs of any natural resource domage assessments; and

{.  Liability ansing from the past, present, or future disposal, refeasé or threat of
release of Waste Materials outside of the Site.



104, Work Takeover, In the event EPA determines that Respondent has ceased
implementation of any portion of the Waork, is sefipusly or repeatedly defictent or late in
performance of the Work, or is implementing the Work in a manner which may cause an
endangerment to human health or the environment, EPA may assume the performance of all or
any portion of the Work as EPA determines necessary. Respondent may invoke the provedures
et forth in Section XV (Dispute Resolution) to dispute EPA’s determination that takeover of the
Work is warrantiad under this Parngmaph. Costs incurred by EPA in performing the Work
pursuant to this Faragraph shall be considered Future Response Costs that Respondent shall pay
pursuant to Section XIX (Payment of Response Costs). Notwithstanding any other provision of
this Sertlement Agreement, EPA retains all authority and reserves all rights 1o take any and all
response actions authorized by law,

XXINL COVENANT NOT TO SUE BY RESPONDENT

105, Respondent covenants not 1o sue @nd agrees not to assert any claims or causes of
action against the United States, or its contractors or emplovess, with respect to the Work, Past
or Future Response Costs, or this Settlement Agreement, incloding. but not limited to:

o Any direct or indirect cloim for reimbursement from the Hozardous Substance
Superfund cstablished by 26 U.S.C. § 9507, based on Sections 106{b)(2), 107,
111, 112, 0r 113 of CERCLA, 42 ULS.C. §§ 9606(b)2), 9607, 9611, 9612, or
9013, or any other provision of law;

b, Anyclaim arsing out of the Work or arising out 61 the résponse actions for
which the Past Response Costs or Future Response Costs have or will be incurred,
ineluding wny cluim under the United States Constitution, the Tucker Act, 28
US.C. § 1491, the Equal Access to Justice Act, 28 LL.S.C. § 2412, as amended, or
at comrmon law; of

e Any claim agninst the United States pursuant to Sections 107 and 113 of
CERCLA, 42 US.C. §§ 9607 and 9613, relating to the Work or payment of Pass
Respense Costs or Future Respotise Costs.

16, These covenants not to sue shall not apply in the event the United States brings u
catse of aetion or issues an order pursuant to the reservations set forth in Subparagraphs (b}, and
(di-(Fyof Parngraph 103, but anly to the extent that Respondent’s claims arise from the same
response action, response costs, or damages that the United States is seeking pursuant to the
applicable reservation.

107, Nothing in this Agreement shall be deemed 1o constitute approval or
preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 US.C. § 9611, or
OO F.R, § 300.7000d).
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AXIV,  OTHER CLAIMS

08, By issuance of this Settlement Agreement, the United Siates nnd EPA pssume no
hability for mjuries or damages to persons or property resulting from any acts or omissions of

Respondent,

109, Except as expressly provided in Section XX1 (Covenant Not to Sue by EPA),
nivthing in this Settlement Agresment constitutes o satisfaction of or release from any claim or
cause of action against Respondent or any persun not a party to this Settlement Agreement, for
uny liability such person may have under CERCLA, other statutes, or common law, including
but not limited to any claims of the United States for costs, damages and interest under Sections
L6 andd 107 of CERCLA, 42 LLS.C, §§ 9606 and 9607.

110, No action or decision by EPA pursuant to this Settlement Agreement shall give
rise 1o any right to judicial review except as set forth in Section 113{h)yof CERCLA, 42 US.C. &
G961 3(h).

111, Exceptas provided in Section XXI (Covenant Not to Sue by EPA), Section XXI11
(Covenant Not to Sue by Respondent), nothing in this Settlement Agreement precludes the
United States or Respondent from assérting any claims, causes of action, or demands against any
person not Parties to this Settlement Agreement for indemnification, contribution, or cost
rECOVETY.

ANV,  CONTRIBUTION

112, o The Parties agree that this Settlement Agrecment constitutes an administrative
settlement for purposes of Section 113(f(2) of CERCLA, 42 ULS.C. § 9613(1)(2),
and that Respondent is entitled. s of the Effective Dute, to protection from
contribution actions or clums as provided by Sections 113(0(2) and 122th)y4) of
CERCLA, 42 US.C, 5§ #613(002) and 9622(hN4 ), for “matters addressed™ in this
Settlement Agreement. The “matters addressed” in this Settlement Agreement jare
the Work, Past Response Costs, and Future Response Costs.

b. The Partres agree that this Settlement Agreement constitutes an administrative
settlement for purposes of Section 1 13(0(3)(B) of CERCLA, 42 USC &

961 D INB), pursuant to which Respondents have, as of the Effective Date,
resolved their linhility to the United Suites for the Work, Past Response Costs,
and Future Response Costs,

XXVL INDEMNIFICATION

113, To the extent allowed by law, Respondent shall indemnify, save and hold
harmless the United States, its officials, agents, contractons, subcontractors, emplovees and
representatives from any and all clgims or causes of action arising from, or on account of
negligent or other wrongful acts or omissions of Respondent, its officers, difectors, employees,
agents, contractors, or subcontractors, in carrying out actions pursuant to this Settlement
Agreement. In addinon, Respondent agrees to pay the United States all costs incurred by the
Limited States, including but not limited to sttorneys fees and other expenses of fitigation and
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settlement, arising from or on aceount of ¢laims made against the United States based on
negligent or other wrongful sets or omissions of Respondent, Its officers, directors, employees,
agents, contractors, subcontractors and any persons acting on their behalf or under their control,
in carrying out activities pursuant to this Settlement Agreement, The United States shall not be
held out as 4 party to any contraet entered into by or on hehalf of Respondent in carrying out
activities pursuant to this Settlement Agreement. Neither Respondent nor any such contractor
shall be considered an agent of the United States, Nothing in this Setilernent Agreement waives
the operation of any lnw limiting Respondent's ability to indemnify.

114, The United States shall give Respondent notice of any claim for which the United
States plons to seek indemnification parsuant to this Section and shall consult with Respondent
prior to setthing such claim,

15 Except in accord with Paragraph 89, Respondent waives all claims sgainst the
United States tor damages or reimbursemient or for set-0ff of any payments made or 1o be made
to the Linited States, arising from or on account of any contract, agreement, or srrangement
between Respondent and any person for performance of Work on or reluting to the Site. In
addition, subject to the limitations in Article XXIX, Respondent shall indemnify and hold
harmless the United States with respect to uny and all claims for damages or reimbursement
arising from or on account of any contract, agreement, or arrangenient between Respondent and
any person for performance of Work on or relating 1o the Site.

AXVIL  INSURANCE

116, Before commencing any On-Site Work under this Semtlement Agreement,
Respondent shall provide EPA with evidence of self-insurance or evidence of coverage required
under this Settlement Agreement. Respondent shall require its Contractor performing the Work
to secure and maintam for the duration of this Settlement Agreement, comprehensive general
liability insurance and automaobile insurance with limits of Cne Million Dollars ($ 1,000,000},
combined single limit, naming the EPA as an additionnl msured. Within the sume period,
Riespondent shall require its Contractor to provide EPA with certificates of such insurance and a
copy of esch insurance policy. Respondent shall reguire its Contractor to submit such certificates
and copies of policies each yeur on the nnniversary of the Effective Date, Within 940 days of the
effective date of the Settlement Agreement, Respondent shall certify to EPA in writing that
Respondent’s Contractor has abtained the required insurance coverage. In addition, for the
duration of the Settlement Agreement, Respondent shall satisfy, or shall require its Contractor to
satisty all applicable laws and regulations regarding the provision of worker's compensation
insurance for all persons performing the Work on behnlf of Respondent in furthermnee of this
Settiement Agreement. If Respondent demonstrates by evidence satisfactory to EPA that any
contructor or subcontractor maintning insurance equivalent 1o that deseribed above, or insurance
covering some ur all of the same risks but in an equal or lesser amount, then Respondent need
only self-insure for that portion of the insurance described above which is not maintained by
such contractor or subcontractor.

117, EPA shall not be a party to any contract Respondent enters for purposes of
implementing this Settlement Agreement and does not intend to be a third party beneficiary to
such contracts. Respondent does not assume any liability for any injury or damages to persons or
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property from acts or omissions of its employees or that of its Contractors where the acts or
oimissions are specifically directed by EPA or ifs contractors durning field sctivities where such
direction 15 mconsistent with the NCP,

XXVIIL  FINANCIAL ASSURANCE

118, Respondent has appropriated Three Hundred Fifty-Three Thousand Dollars and
Mo Cents (8353,000.00) 1o perform Work required by this Settfement Agreement in the
Respondent’s fiseal vear ending December 31, 2007 and Five Hundred Thousand Dollars and No
Cents ($500.000.00) tor its fscal year ending December 31, 2008, Respondent agrees to seek, in
good faith, an sppropriation for the cost of any Work required pursuant 1o this Settlement
Agreement that remains to be performed in any subsequent vears, If such nppropriation is not
approved in any subsequent City budget, Respondent shall meet its financiol assurance
obligation under this Settlement Agreement by providing ene of the sppropriate forms of
financial assurances listed in 40 C.F.R. 264.143(1).

XXIXN.  APPROPRIATIONS AND FISCAL RESTRICTIONS

114, The City and County of Denver is o political subdivision of the State and is
subject to constitutional, statutory, and charter restnictions,; including limitations on incurring
debt. Unless otherwise determined by judicial action, any obligation of Respondent under this
Setttement Agreement, whether direct or indirect, is limited by anpual appropriation of funds by
Denver City Counail for the purposes of this Settlement Agreement. Mo prior action of Denver
City Council can legally restriet future actions of Denver City Council. In the event the costs to
complele the obligations under this Settlement Agreement exceed funds spproprated, the Mayor
of Denver or his designee shall, in good Gaith, seek approval for the additional funds needed to
complete its obligations under this Settlement Agreement, but nothing in this Sertlement
Apgreement commits Denver to obligate or pay funds to the United States in contravention of
Article X, Section 20 or Article X1 of the Constitution of Colorado.

XXX INTEGRATION/APPENDICES

1240, This Settlement Agresment, its attachments, and any deliverables, technical
memorandy, specifications, schedules, documents, plans, reports (other than progress reports),
cte. thut will be developed pursuant to this Settlement Agreement and become incorporsted into
and enforceable under this Settlement Agreement constitute the final, complete and exclusive
agreement and understanding smong the Parties with respect (o the settlement embadied in this
Settlement Agreement. The Parties acknowledge that there are no representations, ngreements or
understandings relating to the settlement other than those expressly contained in this Settfement

Agresment,

121, The following documents are attached to and incorpornted into this Settlement
Agreement:
Exhihit A Map of Site: Operable Umt 2 of VB/70 site

Exhibit B. Map of the VB/170 Superfund site: Operable Units 1, 2 and 3.

39



Exhibit C. Staternent of Work, Remedial Investigation/Feasibility Study, Omaha
& Grant Smelter Location {On-Facility Seils Operable Unit 2), Vasgues
Boulevard/ 170 Superfund Site, October 2007,

XXXL  ADMINISTRATIVE RECORD

122, EPA will determine the contents of the administrative record file for selection of
the remedial action. Respondent shall submit 1o EPA documents developed during the course of
the RIFS upon which selection of the response action may be based. Upon request of EPA,
Respondent shall provide copies of plans, task memoranda for further action. guality assurance
memoranda and nudits, raw data. field notes, Jahomtory analytical reports and other reports.
Upon request of EPA, Respondent shall additionally submit any previous studies conducted
under swte, local or other fiederal authorities relating 1o selection of the response action, und all
communications between Respondent and state, local or other federnl authorities concerning
selection of the response action. At EPA’s discretion. Respondent shall establish a community
information repository at or near the Site, to house one copy of the administeative record.

XXXIL  EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

123, This Settlement Agreement shall be effective upon the date that it is executed by
hoth EPA and Respondent.

124, This Settlement Agreement may be amended by mutual agreement of EPA-and
Respondent. Amendments shall be in writing and shall be effective when signed by EPA. EPA
Project Coordinators do not have the suthority to sim amendments to the Settlement Agreement

125, Nonformal advice, guidance, suggestion, or comment by the EPA Project
Coordinator or other EPA representatives reganding reports, plans, specifications, schedules, or
any other writing submitied by Respondent shall relieve Respondent of its obligstion to obtain
any formal approval required by this Settlement Agreement, or to comply with all réguirements
of this Settlement Agreement, unless it is formally modified.

AXXIL  NOTICE OF COMPLETION OF WORK

126, When EPA determines that all Waork has been fully performed in sccordance with
this Settlement Agreement, with the exception of any continuing obligations required by this
Chrder, meluding but not limited to payment of Future Response Costs or record retention, EPA
will provide written notice to Respondent. If EPA determines that any such Work has not heen
completed in secordunce with this Settlement Agreement, EPA will notify Respopdent, provide a
list of the deficiencies, and require that Respondent modify the RUFS WP/QAPP if appropriate
in order 0 correct such deficiencies, in accordunce with Parngraph 43 (Modification of the RIFS
WPOQAPP). Fulure by Respondent 1o implement the approved modified RUFS WP/QAPP shall
be a violation of this Settlement Agreement.
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For Respondent
ATTEST:

STE NIE ¥ AVMALLEY, €

SOy b7 Z
MAYO 4
and Recorder, Ex-Officio Clerk of the
City and County of Denver
APPROVED AS TO FORM: REGISTERED AND COUNTERSIGNED:

DAVID R, FINE, City Attorney for the

City and County of Denver By: MLL
Manager of Firdhee

; e
By it fane | D A Contruct Control No, €€ F2/4Y
Assistant City Attomey

CAWN SULLEY
_Deputy Auditor
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2008

It s s ORDERED AND AGREELD ?__/Z?

Y W e/

Sharon Kercher, Director

Technical Enlorcement Program

Enforcemoent, Complisnce and Environmentul Justice
Region B

LS. Environmental Protection Agency

BY: ﬂiﬂ%ﬁ/‘

Mutt Cohn, Supervisory Atbmmey

Legal Enforcement Program

Enforcement, Complianee amd Environmental Jostice
Region &

LS. Enviranmental Privection Agency

. B T

Bill Murray, Direclor

Superfumn] Remedial Response Program
Feosystents Protection amd Remedintion
Region 3

LIS, Environmental Protechon Agency

EFFECTIVE DATE: '?/:f‘?ﬂ'-}f

43

DATE: Q.{.—E?ZLﬁ



