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PERMIT APPLICATION- 21859 

stated that they believe that re-routing the flow, as proposed in tb1.~ original plan, would 
adversely affect drainage and negate much of the increased capacity that Orange County 
was trying to achieve. 

(3) Tndiyidual and Organized Grouf!s. Standard AllrJys, an adjacent property owner, 
submitted a Iotter, dated 20 December 2000, stating that their facility had been ,:;ubjected to 
flooding in the past, and that they were concerned that the original proposed work would 
increase the likelihood of flooding. Standard Alloys requested that the Corps take localized 
flooding into account in considering the permit application. 

Mr. Kenneth C. Matthews, Jr., an adjacent property owner, submitted a letter dated 
22 December 2000, objecting to the relocntion ofTiger Creek propo:;cd in the initial puLlic 
notice. Mr. Matthews submitted a second letter, dated 3 May 2000, in response to the first 
interagency coordination notice, objecting to a proposed 20-foot ditch along the shared 
property line, objecting to the amount of till that wou1d be required to raise thtl site to 
elevations requirt>d by code for hotels ar..d other public buildings, and objecting to excavat.ion 
of wetlands to obtain fill material. 

Mr. H.P . Dubuisson, an adjacent propercy owner, submitted a Jetter, dated 6 January 2000, 
objecting to the project, sta ting that the relocation of'figcr Crook would cause flooding in 
Bonnor Slough, and upstream tributary to Tiger CreE'k. 

c. Consideration of..Qomments_. The fin<.l revision of tho proposed phw removes the 
elements opposed by ·;he agencies and organized groups. Relocation of Tiger Creek has been 
completely removed u·om the plan, as has excavation of the wetlands. Flooding concerns 
have been adequately al!rlressed by removal of the proposed relocation. Furthermore, the 
applicant has minimized imyat:.cs to th9 wetlands and maximized the use of the existing 
uplands on tho site. 

d. F indings. We find that the applicant has taken all practicable steps to avoid and 
minimize impacts to aquatic resources. We find that the applicant has adequately 
addressed the concerns raised by tho re8ource agencies, as evidenced by the no-objection 
letters submitted by the agencies in response to the final plan. We find that the current 
plan is the least damaging practicable alternative, and that the applicant will adequately 
compensate for unavoidable impacts. The following special conditions will be added to the 
a uthorization: 

1. The permittee will purchase 5 credits from the Neches River Cypress Swamp 
Preserve mitiffation bank prior to the start of construction in the permit area. 
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2. The penruttee will submit documentation to the Corp~ Galveston District, 
verifying that 5 credits were purt:hased from Neches River Cypress Swamp 
Presoue mitigation bank, prior to thu d'art of construction in the permit area. 

e. Conclusion. We- have reviewed and evalua ted, in light of the overall public interest, 
the documents and tactorR concerning this permi t applicat.iml;·as w£ 11 as the stated views of 
other interested Federal and non-Federal agenciE:s an-i the concernei public, relative to the 
proposed work in waters of the United Staoos. This evaluation is in accordance with the 
guidelines conta\.ned in 40 C.F.R. 230 pursuant to Section 404(b) of the Clean Water Act. 

Based on om· review, we find that tha proposed project is not contrary to the public interest 
and that a Department of the Army permit should be .issued. 

FOR THE COMMANDER: 

1\ ~ o OcfOO 
(Date) 

k ~~?/~~ r ~ON NANNINGA 
Chief, Evaluation Section 
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DEPARTMENT OF THE ARMY PERMIT 

Permittee Mr. Henry P.. Stcvo,mso.u.lL..... 

Penn it No. _ _,2"-'1...,8~5"-9 _____ _ 

Issuing Office GalveSJOn Distrirt 

NOTE: The term .. you .. and its derivatives, as used in this permit, means the pcrrnittce.or a~~y future uansfercc. TI1e term .. th1s offke" refc~s to 
the appropriate district or division oflice of the Corps of Engineers having juri~dktion over the permitted activity or the appropriate official of 
that office acting under the authority of the commanding officer. 

You are authorized to perform work in accordance with the terms nnd condit1ons specified below. 

Project Description: To fill 0.99 acrf.' of wetlands and construct two crossings of Tiger Creek. As mitigation for unavoidable impacts, the 
applicant will purchase 5 credits (i.e. 5 acres) from the Neches River Cypress Swamp Preserve Mitlgmion Bank The project will be conducted 
in accordance with the nttached plans in three sheets. 

Project Locatio:1: On Tiger Creek and a sse· ·iatcd wetlands at the I 000 Block of West Freeway Boulevard situated sout~lwcst of the intersection 
oflntcmate Highway JO with Church Road. at Latitude 30°07'06" and Longitude 91\001'58" in Vidor, Omngl" County. Texas. 

~&"d.o'll 
~loo "'-~~~ 

«~"" '\." ~ 
Permit Conditions: 

General Conditions: 

J. The time limit for ~ompleting the work authorized ends on __ .,3"'-I_,D~cc""-"e!l.m..,bc,.r'-'2"'00"-""5'-----· If yot. lind that you need more time 
to complete the authorized activity, $Ubmit your req>~est for a time cxtensiiJn to this om" for considcmtion at least one month before the above 
date is reached. 

2. You must maintain the activity authorized by this permit in good condition and in conformam:e with the terms and comlitions of this pem1it. 
Yot. ar.: not relieved of this rct.juircment if you abandon the pem1itted activity, although you muy make a good faith transfer to a third party in 

compliance with General Condition 4 below. Should you wish to cease to maintain the authorized uctivity or should you desn~ to abandon it 
without a good faith transfer, you must obtain a modification of this permit from this office, which may require restoration of the area. 

3. If you d:scover <lOY previously unknown historic or archeological remains whilr. accomplishing the activity authorized by this pen11it, you 
must immediately nutify this office of what you have found. We will initiate the Federal and state coordination required to detem1ine if the 
remains warrant a recovery effort or tf the site is l!ligiblc lor listing in the Nmionol Register of Historic Places. 

ENG FORM 1721, Nov 86 EDITION OF SEP 82 IS OBSOLETE. (33 CFR 325 (Apptlit4¥ 4}} 
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4. If you sell the property assoch,:ed with thi; permit, you must Obtnin the sign.lture of the new owner in the ~pace provided ard forw'lrd a COJlY 

of the pemlit to this office to valid, te the trnnsfcr of this authorizauun. 

~. If a cnnditloned water quality <:ertificauonl.as been issued tor your project. you must cor11ply w1th the conditions specified in the certification 
n.~ specinl conditions to this permit. ;<or your convenience, a copy of the certification is attached if it contains such conditions. 

6. You must allow representatives from this office to inspect the authorized activity at any time deemed necessary w ensure that it is being or 
has been accomplished in accordance with the terms and condltirms of your permit. 

~t>Cclnl Conditions: 

I. The pemliuee will purchase 5 credits from the Neches RIVer Cyp; ' SS Swaan-pP~;~~ve mi1lgation bank prior to the start 
of construction in the permit area. 

2. The pcrmittw will submit documentation to the ':orps. Galveston District, verifying that 5 credits were purchased from 
Neches River Cypress Sw:~mp Preserve mitigation bank prior to the start of construction in lhc permit area. 

Further Information: 

I . Congressional Authorities: You have been s•~tnoriled to undertake the activily describe<! above pur~uant to: 

( 1 :i....:tion 10 of tho Rivers and J-l..rbors Act of 1899 (33 U.S.C. 403). 

(X) Section 1\04 of the Cenr. Water Act (33 U.S.C. 1344). 

( ) Section 1 0~ of the Mari ne Protection, Research and Sanctuaries Act of 1972 {33 U.S.C. 141 3). 

2. Li mi•_, of this authorization. 

a. This permit does not obviate the need to obtain other Federal. state, or local authorillltions required by law. 

b. This permit does not grant any property rights or exch1S1ve priviltgcs. 

c. This perm1t doe1o not authorile any injury to the property or rights of others. 

d. Tills permit does not authorize interference with any existing or proposed Federal project. 

3. Limits of Federal Liability. In issuing this permit, the Federal Government does not assume any liability for the follow11: ! 

a. Damages to the permitted project or uses thereof us o result of other permitted or unpermitted activities or from uatural causes. 

b. Damages to the permitted project or u~es thereof as n result of current or future activities undertaken by or on behalf 

of the United States in ~he p~;b lic interest. 

c. Damages to persons, property, or to other permitted or unpermitted activities or structures caused by the activity 

authonzcd by this permit. 

d . Design or r'lnsuuctiun deficiencies associated with thr permittt!d work . 

2 

Page 48 of 171 



Complainant's Ex. 46 

e. Damage clairru IWIOCiatod wilh any fu'turCI moclfiication, su~pension, or revocation of this i)ermit. 

4. Reliunce on Applicant's Data: The determination of this oflke that is,uancc of this permit is not contrary to the public Interest wns made in 
reliance on the Information you provided . 

. • S. Reevaluation of Pennit Decision. This otfice may reevaluate its decision on this permit at any time the circumstances warrant. Circumstances 
that could reql•ire a reevaluation include, but are not limited to, the following: 

a. You fail to comply with the terms and conditions of this permit. 

b. The lnformatbn provided by you in support of your permit application proves to have 11eeu false, incomplete, or inaccurate (See 4 above) . 
.. -···- .... -

c. Significant new information surfaces whic:h this office did not consider in reaching the orig111al public interest decision. 

Such a reevaluation may result in a determination that it is appropriate to u~e the suspension, modification. and revocation procedures contained 
in 33 CFR 32~ 7 or enforcement procedures such as those contained in 33 CFR 326.4 and 326.5. Tioe referenced enforcement procedures provide 
forth~ issuance of an admlnistrntive order requiring you to comply with the terms nnd conditions of your permit and for the initiation of legal 
action where appropriate. You will~ required to pay for any corrective measures ordered by this office, and if you fail to comply with such 
directive, this office may in certain situations (such as those specified in 33 CFR 209.170) accc.mJ)Iish the cryrrcctivc 111easures by contract or 
othe. wise and bill you for the cost. 

6. Extensions. General condition I establishes a time limit for the completion of the activity authoriL~d by this permit. Unless thc1c arc 
circumstances requiring either a prompt completion of the authorized activity or a recvaluntion of tl•e public interest dcci~ion, t!1c Corps will 
normally give favorable consideralion to a request for an extension of this time limit. 

Your signature below, as permittca, indicates that ycu accept nnd agree to comply with the terms and conditions of this permit. 

~ ~~) 
rPF.RMrri:a t (DATE) 
MR. HENRY R. STEVENSON, JR. 

This permit becomes effective when the Federal official, designated to act fo r the Secretary of the Army. hns signed below. 

(DISTR/Cf ENGINEER) 
RRUCE II. BENNETI', LEADER 
NORTH EVALUATION UNIT 
FOR COLONEL NICHOLAS J . BUECHLER 

'2 4 OCT 2000 

(DATE) 

When the strucn.:es or work authorized by thi s permit arc still in existence at the time the property is transferred, the terms and conditions of 
this permit will continue to be binding on the new owner(s) of the property. To validate the transfer of this pennit and the associated liabilities 
associated VJith compliance with its terms and conditions. have the transferee sign and dote below. 

(TRANSFJ:'REEJ ( DATii) 
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... NOV 14 2000 

HtNRY R. STEVENSON, JR. 
l085GALWAY ) 

VIDOR, TEXAS 77662 -tl 7 91J (o I 

U.S. ARMY CORPS OF ENGINEERS 
MR. JOHN YAGECIC, P.E. 
P.O. BOX 1229 
GA!,VESTON, TEXAS 77553-1229 

November I, 2000 

•,. - r ·-• 

RE: Permit No. 21790 authorizing the retention of fill placed in 1.58 acres of wetlands 
located in Orange Couuty, Texas. 

Dear Mr. Yagccic, 

On April 10, 2000, Permit No. 21790 was issued to Henry R. Stevenson, Jr. The 
Permit wes to allow me to retain fill placed in 1.58 acres of wetlands to construct a 
mobile home retail sales faci lity. 

A.1d whereas, mitigation for this impact was to place 7.90 acres ofwl!tlands into a 
Conservation Easement. I was unable to obtain a conservation easement covering this 
tract of land. Now it is my desire to withdraw the 7.90 acres of wetlands as mitigation for 
tt:e 1.58 acre impact. 

The only mitigation available for this project is mitigation bank credits. Please 
allow me to amend Permit No. 21790 .c :JI!vw tlw purchase of8 credits from the Neches 
River Cypress Swa.."Tlp Mitigation Bank (NRCS) located in Jefferson County, Texas. The 
NRCS is owned and operated by Wetland Mitigation Replacement of Southeast Texas 
(WMRST). WMRST has agreed to set aside 8 credits from its 367 available bank credits 
to offset the requirements ofPermit No. 21790. 

Please review my proposal and kt me know if it is acceptable to you and the 
Corps of Engineers. 

Sincerely, 

ol~~A'~ /.' 
Henry R. Stevenson, Jr. 
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D~PARTMENT OF THE ARMY 
OAlVItSTO.H OISTfUCT. CO"f"S O f' EHOIHEE"S 

,...o. • ox 12ae 

OAI.VI:.TOH. TI XA8 77113•122. 

Febn1ary 20, 2001 

SUBJECT: Permit No. 21790(01) 

Henry Stevenson 
2085 Galway Drive 
Vidor, Texas 77662-2954 

Dear Mr. Stevenson: 

. - ·- ....... -

Your November 1, 2000 request to amend permit 21790 to purchase 8 acre-credits 
from the Neches River Cypress Swamp Mitigation Bank, to compensate for impacts to 
3. 79 acres of wetlands on your project site is approved. Pursuant to Section 10 of the 
Rivers and Harbors Act of 1899 and Section 404 of the Clean Water Act. Permit 21790 
was issued on April 17, 2000 and authorized the retention of fill material placerJ into 
1 .58 acres of adjacent, forested wetlands and to place new fill into 2.21 acres of 
wetlands to construct a mobile home retail sales facility. Ori~ ~ 1ally, you proposed to 
place 7.90 acres of wetlands in the "Duck Roost" area into a <.vnservation easement. 
The permit site is located at the Bonner Turnaround, approximately 6,200 feet 
southwest of t'le intersection of Texas State Highway 105 and Interstate Highway 10, 
on the north side of IH 10, at 1200 West Freeway, near Vidor, in Orange County, Texas. 

All work is to be performed in accordance with the enclosed amended plans in 3 
sheets and the original permit conditions, including the permit expiration date of 
Der.ember 31, 2005, which remain in full force and effect. Please note the Notification 
of Administrative Appeal Options regarding this authorization as enclosed. This 
authorization is b'lsed on a preliminary jurisdictional determination. In addition to the 
original permit conditions, the following special conditions are added to your 
authorization to replace the special condition in the original permit authorization: 

1. The permittee will purchase 8 credits from the Neches River Cypress 
Swamp Mitigation Bank prior to the start of construction in the permit area. 

2. The permittee will submit documentation to the Corps Galveston 
District, verifying that 8 credits were purchased from the Neches River 
Cypress Swamp Mitigation Bank, prior to the start of construction in the 
permit area. 
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Please notify the District Engineer, In writing, upon completion of ~he authorized 
work. A pre-ad~ressed p~stcard has been enclosed for your convenience. 

FOR THE DISTRICT ENGINEER: 

Enclosures 

Copies Furnished: 

Eighth Coast Guard District, New Orleans, LA 

U.S. Fish and Wildlife Service, Houston, TX 

Texas General Land Office, Austin, TX 

Texas General Land Office, La Porte, TX 

. - ··· - --··· 

\2_,Q. \:).___ 
Tracy C. Orr 
Leader, North Evaluation Unit 

Louisiana Department of Natural Resources, Coastal Management Division, Baton 
Rouge, LA 

TrinitY. River Authority, Livingston, TX 

Northern Area Office, Galveston, TX 

Agent: D.P. Consulting Engineers, P. 0 . Box 2085, Vidor, TX 
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d.p. CONSUl.TING 
ENGINEERS, INC. 

May 22, 2001 

Ms. Kim McLaughlin 
DEPARTMENT OF THE ARMY 
Galveston District Corps of Engineers 
P. o. Box 1229 
Galveston, Texas 77553-1229 

RE: SONNY STEVENSON-ACRLP - OUR JOB NO. 200-235 

Dear Ms. McLaughlin: 

Enclosed please find Application for Department of the Army 
Permit and two drawings for proposed fill of 6.40 acres in 
the 1000 block of West Freeway Boulevard , Vidor, Texas . 

Please review same and contact us if you desire additional 
information. 

Si ncerely, 

William v. Larrai~ P.E . 
.X. , 

WVL/lr 

Enclosures (3) 

P 0 . uRAWER 2085 VIDOR, TEXAS 77870 
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PRIVACY ACT STAT!M£NT 

Authority: 33 USC 401, s.otJon 10; 1413, IKdon 404. Prtnofplll Purpoee: TNN iewl require pennlta euthoriiJne tiC1fvldM ln.« ett.odng, 
.,..,...,.. w-. of 1he United lhlttn. thll diHMrge of dt'edged « M nwtert.l Into wM«a of 1he United StatH, Md the tr..porUtdon of dNdged ti'IM..., fOt 1he 1JUfP0M of dumping It Into _, waten . Routine Uan: lnformedon J)fovld.ct on thla tonn will be UHd In ...,.lltlhg the IIIJ'IGition 
for a permit. 0~: Dleclowfa of requnt.ci lnfonnatlon II voklm.y. If lrlfonndon hi not ptOYided, howeviH, 1he .,.mit application oannot 1M 
prooa11.ci nOt can a pet"mlt ba laeued. 

OM Mt of or1Q1n11 drawlnjp Ot good r.,woduc:lble cop6M which lhow the location Md ctwact• of the prCJ90Md aotfvt\y muat be attach«~ to tiM 
IIPPicltlon , ... aampCe drawtnga 8nd lnetNotlonal Mel be .ubmltted to the Dlstrfot Engii'MI« hwlng jurisdiction ov• the locadon of the propoMd 
IICitMty. An applcatkln that le not c:omplet.ct In ful wll be ...un.d. 

1. APPLICATION NO. 

6 . APPLICANT'S NAME 

ACRLP- HENRY R. "SONNY" STEVENSON 

6 . APPLICANT'S ADDRESS 

2085 Galwa y 
Vidor, Texas 77662 

7. II.PPLI 

a . Rosldonco ( 409) 769-6088 
b. Business (409) 893-2541 

LlED t1YAPPUCAND 

4. DATE APPLICATION 
COMPLETED 

8. AUTHORIZED AGENT'S NAME AND TITLE tw> ~,. ,., .~ 

DAVID C. PERRELL, P.E. 

9. AGENT'S ADDRESS 
P. 0. Drawe r 2085 
Vidor, Texas 77670 

e. Residence 

b. Business (409) 769- 0592 

1 1. STATEMENT Of AVIHOBIZAI!9N 

I hereby authorize, David C. Perrell to act In my beh alf as my agent in the procu sino of this application and to 
furnish, upon requost, supplemental information in support of this permit application. 

NAME, LOCATION ANO DESCRIPTION 1 1. :..F..,;.PR.;..;OJ=E::.:C:.:T:...;O::;R~A,C"":;.:.;TI;.:.V.:..:IT:..:Y _ ________ ___ _ 

1 2. PROJECT NAME OR TITLE ro .. inotrut~ ..,.,_l 

Ma nufactu red Home Sales and Service 

13 . NAME OF WATERBODY, IF KNOWN lll •pPIIc•biol 

Tiger Creek 
15. LOCATION OF PROJECT 

Ora nge Texas 

14. PROJECT STREET ADDRESS tlf ~-~ 

1000 Bloc k of Wes t Freeway Boulevard 

COUNTY STATE 

16. OTHER LOCATION DESCRIPTIONS, IF KNOWN, tsH inJtnx:llonsl Property s ite is located in M · J · Bra ke urvey 
(A- 35L Orange County I Texas, south of I H- 1 0 600 ft. wes t fr om Church Street , Vidor I 
Texas . 

17. DIRECTIONSTOTHESITE From the inter section of IH- 10 and Far m Road 105 west on Service Road 
2 .3 miles t o As her Turn- Around and back east a d istance of 0. 8 mi les t o center of IH-10 
Frontage. S ite Is wooded to an area previously cleared a nd filled under Corps Permit 
No. 21859. 

ENG FORM 4346. Jul 97 EDiTION OF FEB 94 IS OBSOLETE. 
Jo~~0-235 
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Nature of Actlvltv ~'*'~...., ~ "'ttiH'· ~., '~ Site is to be cleared of trees and vegeta and 
amslstl~g of 6.40 ~~eres • Exclusive of proposed ditch across property, fill is eotaposed 
of ~layey ~terials hauled to site. spread and compacted. 

19. Pro~Purpo:seto.,.,..,,..__,orpurp6uolr~WIM'/«t.-"',_11Mo~ The .. purpose of project is to ena ~struc-
tion ~f Sides & Service Facilities for Manufactured Homes. The need for this facility 
has been influenced by proposed construction of llliljor drainage d itch and proposed 
construction of FM 299 (by pass). 

20. Rearon(sl for Discharge Erosion control will be provided for perime ter o f fi ll s ite wi t h s il t fence 
or hay ba les p laced to retain / fi lter possible runoff. 

2 1. Type(s) of f,·Jterlal Being Dlschargeo and the Amount of Each Typa In Cubic Yards 

None . 

22. Surface Area In Acres of Watlands or OtllOr Waters Filled ,_,,uvctJMaJ Sit e consists of 6 . 40 acres of we tland 
divided by Tiger Creek c hannel ( 40 bottom, ss• top) . 

23. Is Any Portion of the Work Already Complete? Yes - No ...JL IF YES, DESCRIBE THE COMPLETED WORK 

24 . Addresses of Adjoining Property Owners, l essees. Etc., Whose Propeny Adjoins the Waterbody (If more t han can be entered here, 
ploaseattach asupplementallistl . Beginning at I H- 10 goi ng southwest s ide: 
1. Kenneth C. Matthews , 1280 Cher ol<ec Lane , Beaumont, Texas 77702. 
2. S ta ndard Alloys 6 Mfg •. P . 0. Box 969 , Port Arthur , T exas 776 40 . 

East side ACRLP, 516 ORCHARD STREET, PORT NECHES, TEX AS 77651. 

25. Ust of Other Certifications or Approvals/Denials Received from other Federal, State or Local Agencies for Work Described in This Applicat ion . 

AGENCY TYPE APPROVAL• IDENTIFICATION NUMBER DATE APPL!I!D DATE APPROVED OATE DENIED 

N 0 N E. 

•would include but is not restricted to zoning, building and f lood plain permits 

26. Application Is hereby made for a permit or permits to authorize the work described in this application. I certify that the Information in t his 
application is complete and accurate. I further certify that I possess the authority to undertake tne work described herein or am acting 118 the 
duly authonzed agent of~heapplicant. ~ 

.u-1').~ (<.. f)-]<,d?nd.fm_ ~ 3Q )_fNi -----
SIGN/('PlJRt: OF APPLICANT DM'E SIGNATURE OF AGENT DATE 

The application must be signed by t.,a person who desires to undertake the proposed activity (applicant) or it may be sign d by a duly 
authorized agent if the statement in block 11 has been filled out and signed. 

18 U.S.C. Section 1001 provides thai: Whoever, In any manner within the jurisdiction of any department or agency of the United States 
knowingly and willfully falsifies, conceals. or covers up any trick, ocheme, or disguises a material fact or makes any false, fictitious or 
fraudulent statements or representations or makes or uses any false writing or document knowing same to contain any false, fictitious or 
fraudulent statements or entry, shall be fined not more than $10,000 or Imprisoned not more than five years or both. 
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Dt:ftARTMENT 01' THE A,.MY 
GALVC8TON OtaT.-ICT. C:OR .. a OfP ,INOINII.-8 

... o. •ox tllle 
GA!.VIE8TOH. TIJlAa 7788l•ll.le 

November 20,2001 

SUBJECT: Withdrawal of Permit Application No. 22403 

Henry Stevenson 
2085 Galway 
Vidor, Texas n662 

Dear Mr. Stevenson: 

This letter is in reference to your request for authorization to fill approximately 6.40 
acres of wetlands located adjacent to Tiger Creek, at the 1000 Block of West Freeway 
Boulevard, in Vidor, Orange County, Texas. 

In a letter, dated October 12, 2001, we informed ycu that if we did not receive your 
response to concems raised during the public notice comment period within 30 days, 
your application would be withdrawn. As of the date of this letter, we "-.A >I& not received 
the information we requested. Therefore, your e1pplication for Permit •'K). ~ ~2403 is 
withdrawn. This withdrawal is without prejudice :o your right to reaps: ly a· a later date. 
am returning your application fc.r your dispositi.;n. 

If you have questions or require additional information, please contact 
Kimberly Mclaughlin at the letterhead address or by telephone at 409-766-3936. 

Enclosure 

Copy Furnished: 
d.p. Consulting Engineers, Inc. 
P.O. Drawer 2085 
VIdor, Texas 77670 

AGENT 

Sincerely, 

BRUCE H. BENNETT 
Leader, North Evaluation Unit 

;<._,.,.__ 
{t;JBENNETT 

PE·AE 
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DEPARTMENT OF THE ARMY 
GALVESTON DISTRICT. CORPS OF ENGINEERS 

P.O . BOX 122 9 

GALVESTON, TEXAS 77!5153-1229 

November 13, 2001 

SUBJECT: I-4415; Unauthorized Fill, North of the Interstate 10, Tiger Creek Intersection, 
Ncar Vidor, Orange County, Texas 

Mr. Henry R. Stevenson , Jr. 
2085 Galway 
Vidor, Texas 77662 

Dear Mr. Stevenson: 

This concerns our investigation of the pl acement of fill material into adjacent wetlands 
on a site that the Williams Brothers Construction Company, Inc. plans to use for an asphalt 
plant. The site is located approximately 1.3 miles northwest of the Tiger Creek, Interstate I 0 
intersection, near Vidor, Orange County, Texas. 

Our November 1, 200 l, and November 8, 2001, investigations indicate an undetermined 
acreage of adjacent wetlands were mechanically landcleared and then filled. These wetlands 
are adjacent to Tiger Creek and the Neches River, which are both waters of the United States. 
The Corps of Engineers regulates the discharge of dredged or fill material into waters of the 
United States under Section 404 of the Clean Water Act. The mechanized landclearing of 
wetlands and the placement of fill material into wetlands was done without a valid 
Department of the Army Permit and is a violation of Section 404. 

The wetlands met the hydrophytic vegetation, wetland hydrology, and hydric soil criteria 
of the 1987 Corps of Engineers Wetland Delineation Manual and are contiguous with Tiger 
Creek and the Neches River, which are waters of the United States. This approved 
jurisdictional determination, based on our review of recent maps and aerial photographs and 
our November I, and November 8, 200 I, site inspections, is valid for 5 years from the date of 
this letter unless new information warrants a revision prior to the expiration date. 

This unauthorized work occun·ed even though you have previous knowledge o f the 
Clean Water Act through activities located on your properties. A Department of the Army 
After-the-Fact permit (21790) was issued to you on April 8, 2000, to retain fill placed in 
wetlands adjacent to Tiger Creek. Also, you have a current Departmen t of the Army permit 
application (22403) on file with the Corps of Engineers to fill 6.4 acres of wetlands adjacent 
to Tiger Creek. Furthermore, additional work occurred after you received a verbal 
notification of this violation during our November I , 2001 , site inspection. 

Therefore, I issue this cease and desist order to halt any further unauthorized activity in 
waters of the United States, including adjacent wetl ands. If further unauthorized work is 
performed after the receipt of this order, I must seek immediate legal action to halt such 
activities. 
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You are requested to submit a letter of comments explaining why the work was 
performed without a valid Department of the Army permit. Some of the specific information 
that we require from you is a statement as to the reason you continued to violate Federal 
statutes with previous knowledge , when the work started, the name(s), address(es) and 
telephone number(s) of any contractor(s)/consultant(s), and any additional information that 
you wish to provide. If we do not receive a written response from you within 30 days after 
the receipt of this letter, we will proceed with the appropriate action toward resolution of the 
matter based on the information in our fi les. If you have any questions, please reference case 
number 1-4415 and contact Mr. Andy Williams at the letterhead address or by calling 
409-766-3912. 

Copy Furnished: 

Mr. James B. Bressner 
Williams Brothers Construction Company, Inc. 
3800 Milam 
Houston, Texas 77006 

Mr. Troy Hill 
Chief, Marine and Wetlands Section 
Environmental Protection Agency 
1445 Ross A venue, 6WQ-EM 
Dallas, Texas 75202-2733 

Sincerely, 

Casey Cutler 
Chief, Compliance Section 

"CERTIFIED RETURN 
RECEIPT REQUESTED 
700 I 0360 0002 7408 7827 
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CESWG-PE-RC (1145) 16 April 2002 

MEMORANDUMFORTHE F~E 

SUBJECT: Penalty Assessment for ACR, LP, (ACR) Case 1-441 5 

1. At the request of the Department of Justice, we prepared this penalty assessment for a Section 
404 of the Clean Water Act violation against ACR (see enclosures 1 & 2). 

2. Project Description: ACR owns and leased property to the Williams Brothers Construction 
Company, Inc (Williams Bros.). Williams Bros., with the approval and concurrence of ACR 
filled approximately 6.43 acres of forested wetlands and mechanically landclearcd and/or 
excavated 5.52 acres of forested wetlands. All of the impacted wetlands are adjacent to Tiger 
Creek and the Neches River. These activities were conducted without a Department of the Army 
(DA) permit. The project site is located approximately 1.3 miles northwest of the Inters tate 
Highway 10, Tiger Creek intersection, near Vidor, Orange County, Texas. 

3. History: On 01 August 2001, Williams Bros. leased an 18.0-acre parcel of land from ACR. 
This property was leased from ACR to construct a hot mix asphalt plant. Land clearing and the 
placement of fiJI material into we tlands occurred after 01 August 2001. Williams Bros. also land 
cleared and/or excavated two additional tracts of land adjacent to the hot mix asphalt plant site. 
There was a direct discharge of fill material into approximately 6.43 acres of adjacent 
bottomland hardwood forested wetlands and 5.52 acres of adj acent bottomland hardwood 
forested wetlands were mechanically landcleared and/or excavated. According to statements 
made to the Corps by Williams Bros. personnel, Mr. Sonny Stevenson, a partial o wner of ACR 
informed Williams Bros. representatives that previously a Corp employee indicated that there 
were no wetlands on the asphalt plant site. Regul atory procedures of the Corps do not provide for 
verbal jurisdictional determinations and no documentation was provided to the Corps to verify 
any such statement. No documentation exists in the Galveston District's files indicating that any 
District personnel ever made any such analysis or s tatement. This prope1ty is a part of a 2,500-
acre tract owned by ACR that is comprised of a mosaic of bottomland hardwood wetlands that 
ACR potentially hopes to develop in the future. Bottomland hardwood forests are among the 
most high quality ecologically important habitats in Texas. These forests provide a nucleus from 
which many resident and migrant wildlife species radiate out to adjoining upland sites . In Texas, 
about 60% of these original floodplain forests have been converted to uplands. 

ADA permit was neither applied for nor issued for these un authorized filling activities. The 
activities resulted in a violation of Section 404 of the Clean Water Ac t (CW A). ACR has an 
extensive knowledge and history with the Corps permit program. Mr. Henry (Sonny) Stevenson, 
who owns 1/.t interest in ACR, was the primary point of contact for ACR on this project along 
with Williams Bros. During this violation, Mr. Stevenson , was also hired by the Williams Bros . 
as an equipment operator. At that time, a Corps employee specificall y told Mr. Stevenson that 
the jurisdictional work/filling that he was doing on earthmoving equipment was unauthorized , 
and suggested that Mr. Stevenson voluntarily stop work. T he unauthorized filling activities did 
not cease. According to statements made to the Corps by Williams Bros. personnel, Mr. 
Stevenson was also the individual who stated a Corps employee said the re were no wetlands on 
the property. Previously, acting as the agent for ACR, Mr. Stevenson had one confirmed 
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v iolation, received one Afte r-The-Fact permit, and one permit amendment for the After-The-Fact 
permit. He also received an Individual Pem1it for Section 404 activities and had two previous 
Secti on 404 determinatio ns. F inally, Mr. Stevenson applied for an additional Individual Section 
404 permit, but the permit application was withdrawn for failure to submit the necessary 
information. 

4 . EPA Penalty Assessment Calculat.ion: The EPA Final CWA Section 404 Civil 
Administrative Penalty Settlement Guidance dated 14 December 1990 was used to calculate the 
"minimum penalty" assessment. These included: the Economic Benefit of Noncompliance; 
Environmental Significance and Compliance Significance of the violation using the Section 404 
penalty matrix; and any suggested relevant adjustment factors (recalcitrance, ability to pay, and 
litigation considerations). The EPA suggested minimum penalty range is $15,001 to $40,000. 

Additionally, the settlement team used the EPA's 21 December 2001, Revised CWA Section 404 
Settlement Penalty Policy. While the assessment factors remained similar to the 1990 penalty 
assessment guidelines, the overall weights of the factors considered increased considerably. 
Under the 2001 assessment, the final suggested "minimum penalty" is $124,200. The 
assessment team felt that this was excessive for a "minimum" penalty. Both the 2001 and 1990 
penalty assessment guidelines are non-binding guidance that the Corps can use as a tool to 
calculate fair, equitable, and consistent penalties within the dis trict. 

5. Compl iance Section Suggested Minimum Penalty: Through numerous actions, ACR has 
demonstrated knowledge of the Corps permit program. Furthermore, this is ACR's second 
confirmed violation. The first violation is located within the same general vicinity (1-390 1). 
There is an additional pending case (1-4345) involving ACR that is geographically contiguous 
with the I-3901 site that is in the final stages of investigation. It is the Corps understanding and 
belief that one of ACR's owners unsubstantiated and incorrect statements that Corps personnel 
had s tated that there were no wetlands on the site and that it had been "cleared" played a major 
role in the violation occurring. 

Therefore, we considered ACR as a repeat and knowing/flagrant violator. The acreage and the 
quality of the impacted environment of this violation (1-4415) arc s ignificant. Since ACR has the 
potential to develop/impact approximately 2,500 total acres of s imilar habitat quality, a clear 
message needs to be sent. ACR also has the full capability to pay a fine. Closure of the other 
pending investigation (l-4345) could be included in this penalty assessment. Taking into account 
all of these fac tors, the Compliance Section believes a fair and reasonable minimum penalty 
range amount of $30,000 -$35,000 should be assessed to ACR as a penalty and deterrence factor 
for the two violations. 

I concur with the suggested penalty range: 

idD~ 
LEONARD D. WATERWORTH 
Colonel, EN 
Commanding 
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Write r ' s Phone : (713) 7 58 - 4598 

Wr i ter's Fax : (7 1 3) 615 - 5559 

VIA FACSIMILE (409) 766-6301 
AND U.S. MAIL 

Mr. Casey Cutler 
U.S. Army Corps of Engineers 
Galveston District 
P. 0. Box 1229 
Galveston, Texas 77553 

Re: 1-4415 

Dear Mr. Cutler: 

Complainant's Ex. 46 

Vinson &Elkins 
ATTO RN EYS AT LAW 

VINSON & ELKINS L.L.P. 

2300 FIRST CITY TOWER 

1001 FANNIN STREET 

HOU S TON, TEXAS 77002 · 6760 

TELEPHONE (71 J) 758-2222 

FAX (713) 758-2346 

December 13, 2001 

€ - mall : s matt ox@velaw .c om 

Web : www . vela.w .com 

This letter is written on behalf of my client, ACR, L.P .. ACR, L.P. is the owner of the 
land that is the subject of I-4415. While Mr. Henry R. Stevenson, Jr. to whom your November 
13, 2001 correspondence was addressed is one of a number of limited partners in ACR, L.P .. 
The mailing address for the partnership is 5 16 Orchard Street, Port Neches, Texas 77651. 
Acreland Investments, Inc. is the general partner of ACR, L.P. 

The property at issue was leased by Williams Brothers Construction Co. , Inc. (Williams) 
for a term of 60 months beginning August 1, 2001. By the terms of the lease, Williams is 
responsible for any permits or approvals, and for compliance with any applicable law related to 
environmental matters. 

ACR, L.P. did not authorize, supervise, perform, or have any involvement with the work 
involved in the alleged violation. Your letter indicates that Mr. Stevenson was involved in the 
alleged activity. Mr. Stevenson was acting in his individual capacity as an employee of 
Williams. None of his activities on the property were as the agent of or on behalf of ACR, L.P. 

We have been informed that Williams seeks to resolve this matter by means of 
Nationwide Permit 26. This seems like a sensible means to resolve these allegati ons, and we 
encourage the Corps to allow Williams to resolve these allegations in that manner. 
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Mr. Casey Cutler 
Page 2 
December 13, 2001 

Compla inant's Ex. 46 

l f you have any questions, please call me at (713) 758-4599. 

Very truly yours, 

Sharon M. Mattox 

736 144_l .DOC 
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DEPARTMENT OF THE ARMY 
GALVESTON DISTRICT. CORPS OF ENGINEERS 

P.O . BOX 1229 

GALVESTON. TEXAS 77!5!53-122g 

November 13, 2001 

SUBJECT: I-4345; Unauthorized Fill, North of the Inters tate 10, Tiger Creek Intersection, 
Near Vidor, Orange County, Texas 

Mr. Henry R. Stevenson, Jr. 
2085 Galway 
Vidor, Texas 77662 

Dear Mr. Stevenson: 

This concerns our investigation of the placement of fill material into adjacent wetlands 
on a site located immediately north of the Interstate I 0, Tiger Creek intersection, near Vidor, 
Orange County, Texas. 

Our November 1, 200 l, and November 8, 200 I, investigations indicate an undetermined 
acreage of adjacent wetlands were filled. These wetlands are adjacent to Tiger Creek, which 
is a water of the United States. The Corps of Engineers regulates the discharge of dredged or 
fill material into waters of the United States under Section 404 of the Clean Water Act. The 
placement of fill material into adjacent wetlands was done without a valid Department of the 
Army Permit and is a violation of Section 404. 

The wetlands met the hydrophytic vegetation, wetland hydrology, and hydric soil criteria 
of the 1987 Corps of Engineers Wetland Delineation Manual and are contiguous with Tiger 
Creek, which is a water of the United States. This approved jurisdictional determination, 
based on our review of recent maps and aerial photographs and our November 1, 2001, and 
November 8, 2001, site inspections, is valid for 5 years from the date of this letter unless new 
information warrants a revi sion prior to the expiration date. 

This unauthorized work occurred even though you have previous knowledge of the 
Clean Water Act through activities located on your properties. A Department of lhe Army 
After-the-Fact permit (21790) was issued to you on April 8, 2000, to retain fill placed in 
wetlands adjacent to Tiger Creek and immediately south of this site. Also, you have a current 
Department of the Army permit application (22403) on file with the Corps of Engineers to fill 
6.4 acres of wetlands adjacent to Tiger Creek, immediately south of Interstate 10. 
Furthermore, additional work occurred after you received a verbal notification of the violation 
during our November I , 200 l, site inspection. 

Therefore, I issue this cease and desist order to halt any further unauthorized activity in 
waters of the United States, including adjacent wetlands. If further unauthorized work is 
performed after the receipt of this order, I must seek immediate legal action to halt such 
activities. 
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You are requested to submit a letter of comments explaining what was the purpose of the 
work and why the work was performed without a valid Department of the Army permit. 
Some of the specific information that we require from you is a statement as to the reason you 
continued to violate Federal statutes with previous knowledge, when the work was started , the 
name(s), address(es) and telephone number(s) of any contractor(s)/consultant(s) involved in 
the work, and any additional information that you wish to provide. If we do not receive a 
written response from you within 30 days after the receipt of this letter, we will proceed with 
the appropriate action toward resolution of the matter based on the information in our files. If 
you have any questions, plea!>e reference case number 1-4345 and c ntact Mr. Andy Williams 
at the letterhead address or by calling 409-766-3912. 

Copy Furnished: 

Mr. Troy Hill 
Chief, Marine and Wetlands Section 
Environmental Protection Agency 
1445 Ross Avenue, 6WQ-EM 
Dallas, Texas 75202-2733 
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SElTL.EMENT AGREEMENT BETWEEN 
THE UNITED STATES OF AMERICA AND ACR, L. P. 

THIS AGREEMENT entered into between the United States of America, through the 
United States Attorney for the Eastern District of Texas on behalf of the U.S. Army Corps of 
Engineers Galveston District, (the "Corps"), and ACR, L.P. ("ACR"). This Agreement shall 
become effective upon execution by the final signatory, the Assistant United States Attorney on 
behalf of the United States. 

WITNESSETH THAT: 

WHEREAS, the Corps may fi le a compl aint and/or compla ints against ACR alleging 
violations of Section 404 of the Clean Water Act ("CWA"), 33 U.S.C. §1344, for unauthorized 
fi lling of non-tidal adjacent wetlands; 

WHEREAS, the Corps and ACR have consented to the making and entry of this 
settlement agreement ("Agreement"); and 

WHEREAS, this Agreement is in the public interest. 

NOW, THEREFORE, the parties agree as follows: 

CLAIMS 

l. On December 27, 1999, Mr. David Perrell of dp Consulting Engineers submitted an 
After-the-Fact permit application for property owned by ACR on behalf of Mr. Henry R. 
Stevenson, Jr., agent and part owner of ACR. The property is located at the Bonner turnaround, 
1200 West Freeway, near Vidor, Orange County, Texas. Subsequently, on April 10, 2000, 
Department of the Army Permit No. 21790 was issued. This permit authorized the retention of 
fill placed in 1.58 acres of wetlands to construct a mobile home retail sales facility. On 
November 14, 2000, Mr. Stevenson requested a modification of Permit No. 2 1790 to modify the 
original mitigation plan. On February 20, 200 1. , Department of the Army Permit No. 21790(0 1) 
was issued. 

2. Following issuance of Department of the Army Pennit No. 2 1790(0 1), Mr. Henry R. 
Stevenson, Jr. , acting on behalf of ACR allegedly placed fi ll into approximately 1.21 acres of 
wetlands adjacent to Tiger Creek, immediate ly north of the fill au thorized by Department of the 
Army After-the-Fact Permit No. 2 I 790(0 I). 

3. The Corps has determined that ACR fail ed to obtain a Department of the Army 
permit prior to the placement of fi ll into approximately 1.21 acres of wetlands adjacent to Tiger 
Creek in violation of Section 404 of the CWA, 33 U.S.C. §1344, which prohibits the plac ing of 
dredged or fill material in waters of the United States without a Department of the Army permit. 
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GENERAL PROVISIONS 

4. The provisions of this Agreement shall apply to and be binding upon the parties, their 
officers, agents, employees, successors, heirs, and assig ns and any person, firm, corporation, or 
government entity acting in concert or participation with the parties. ACR shall give notice of 
this Agreement to any successors in interest prior to transfer of ownership of the property or of 

· any part of the property that is the subject of this Agreement. 

5. This Agreement shall constitute a full and final settlement of all claims that arc or 
might have been brought based on or arising from the Corps' allegations contained in Paragraphs 
1-3 of this Agreement or arising out of Galveston District Case I-4345; provided that both parties 
abide by the terms and conditions herein. Further, the United States acknowledges that the civil 
penalty set forth in Paragraph 15 of this Agreement shall constitute the full c ivil penalty that 
ACR shall be required to pay to address alleged violations of Section 404 of the CW A arising 
out of Galveston District Case 1-4345 and Galveston District Case I-4415 , which the parties 
contemplate will be the subject of a separate settlement agreement. The United S tates docs not 
waive any other rights or remedies available to it for any cl aims or any violations by ACR of 
other federal laws, regulations, or permit conditions. 

6. This Agreement in no way affects or relieves ACR of the responsibility to comply 
with any other federal laws that may apply in addi tion to Section 404 of the CW A or wi th any 
state or local law, regulation, or permit condition. ACR shall not alter or m odify any water of 
the United S tates, except in accordance with permits from the Secretary of the Army and any 
appropriate agency. 

7. ACR shall be responsible for any and all expenses of any nature whatsoever incurred 
by the United S tates in collecting any outs tanding penalties due under Paragraph 15 of this 
Agreement, including, but not limited to attorney's fees. The United States reserves all legal and 
equitable remedi es available to enforce the provisions of this Agreement. 

8. Any modification of this Agreement sha ll be in writing and shall not take effect 
unless s igned by both the Corps and ACR . 

9. T he sole purpose of this Agreement is to resolve any actua l o r potential dispute 
between ACR and the Corps. ACR docs not admit to any of the allegations made by the Corps. 

SPECIFIC PROVISIONS 

10. ACR agrees to submit a Department of the Army permit appli cation for Nationwide 
Permit 32 to the Corps for the alleged unauthorized fill located at the Bo nner turnaround, 1200 
West Freeway, near Vidor, Orange County, Texas. T he application will be submitted within 
fifteen ( 15) days of the effective date of this Agreement. 

2 
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11. ACR agrees to purchase five (5) credits from Wetl ands Mitigation Replacement of 
Southea<;t Texas, LTD within thirty (30) days of the effective date of this Agreement. ACR will 
submit documentation to the Corps verifying the number of credits that were purchased. The 
Corps must receive this documentation within forty-five (45) days of the effective date of this 
Agreement. 

12. ACR shall not be required to perform any restoration work to address the alleged 
discharges of unauthorized fi ll material or construction of allegedly unauthorized roads as more 
particularly described in Paragraphs 1-3 of this Agreement and Galveston District Ca<;e I-4345. 

NOTICE 

13. AU notices, reports, and submissions to the Corps required by this Agreement shall be 
in writing and shall be sent to: 

Michael Lockhart 
Assistant United States Attorney 
350 Magnolia, Suite 350 
Beaumont, T X 77701 

All notices, reports, and submissions to AC R required by this Agreeme nt shall be in 
writing and shall be sent to: 

Thomas Gildersleeve 
Vinson & Elkins L.L.P 
2300 First City Tower 
1001 Fannin Street 
Houston, Texas 77002-6760 

CIVIL PENALTY 

14. ACR shall pay a civil penalty of twenty thousand dollars ($20,000) pursuant to 
Section-404 of the CW A, 33 U.S.C. § 1344, to address the alleged violations of the C W A. ACR, 
within 10 days of execution of this agreement, wi ll be provided instructions for wire transfer of 
the penalty, and within 10 days of receipt of said instructions, ACR will transfe r the funds to the 
account as designated in the instructions from the U.S. Attorney. 

SAFEGUARDS 

15. The parties agree that thi s Agreement is in their best in terests and that its terms are 
reasonable under the circumstances. 

3 
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FOR THE UNITED STATES OF AMERICA: 

/1~c,LJ ~ 
Michael Lockhart 
Assistant United States Attorney 
Eastern District of Texas 
Beaumont, Texas 

DATE: ___,/'--u_,_,/ /'--J-1-~-6y..__ _ _ 

FO~-...-

Acreland Investment, Inc., its General Partner 
By: Andrew W. Dunn 
President, Acreland Investment, Inc . 

DATE: lo/.slb'f 
ACRfina19-24-04Southviolation 

4 
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WETLANDS tv1ITIGATI01'\ REPLACE£v1ENT 
OF 

SOUTHEAST TEXAS, LTD 

P.O. Box 5074 
Beaumont, Texas 77726 

409-755-3180 

AGREEME!'\T 

WHEREAS, ACR, LP whose address is 5 16 Orchard, Port Neches, T ~xas 77651 
applied for Permit No. I- 4345 to impact 1.2 1 of an acre of wetlands in Orange County, 
Texas. The purpose ofthis permit is to allow ARC. LP to fill 1.2 1 acres ofwetlands. 

WHEREAS, the Corps ofEngineers has approved the usc of Mitigation Credits 
from the Neches River Cypress Swamp Preserve Mitigation Bank. The Corps of 
Engineers has required that 5 credits from said Mitigation Bank shall be set aside to 
offset the lost ofthe above referenced 1.21 acres . 

WHEREAS, Wetlands Mitigation Replacement of Southeast Texas, LTD. whose 
address is P.O. Box 5074, Beaumont, Texas 77726. is the owner and operator of the 
Neches River Cypress Swamp Preserve Mitigation Bank and there are I 07 credits 
available in the Mitigation Bank at this time. 

NOW THEREFORE, ACR, LP for and in the consideration of One Hundred 
Dollars ($100.00) and other valuable considerations in hand paid to Wetlands Mitigation 
Replacement of Southeast Texas, Ltd . does hereby assign, transfer and convey unto the 
Wetlands Mitigation Replacement of Southeast Texas, Ltd. all of the MITIGATION 
REQUIREMENTS associated with and required by Permit No. I - 4345. Wetlands 
Mitigation Replacement of Southeast Texas, Ltd. does hereby accept the assignment, 
transference and conveyance ofthe MITIGATIO!\ REQUIREMENTS associated with 
and required by Permit No. I - 4345 and by this agreement does hereby set aside 5 credits 
from its Mitigation Bank as required by said permit. 

Wetlands Mitigation Replacement of Southeast Texas, Ltd. does hereby accept 
any and all liability associated with the MITIGATION REQUIREMENTS of said 
permit and does hereby agree to indemnify and hold harmless ACR, LP of and from any 
mitigation requirements associated with Permit No. I - 4345 now and in the future. 

All covenants and agreements herein contained shall extend to and be binding 
upon the respective heirs, legal representatives, successors and assigns ofthe parties 
hereto. 
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This agreement may be signed in any number of counterparts, each of which shall 
be binding upon all parties who execute same. 

EXECUTED thi s 1st day of November, 2004. 

ACR,LP. 

Byi;~1b£ 
WETLANDS MITIGA TlON REPLACEMENT 
OF SOUTHEAST TEXAS, LTD. 

By:_~~ 
Edwin Arnau~ 
Wetlands Mitigation Replacement 
Of Southeast Texas, Ltd . 

STATE OF TEXAS 
COUNTY OF ORANGE 

/-...5~ 
This instrument was acknowledged before me this - day ofNovember, 2004 by 
#frvtC. 'I ~ ...c"l"7 c-"~,;-..;.f4',../ , IA /-<E--uiJ.L£.-<.. /JcR ~e 

~ 7 7 

DEBORAH TURNER 
Notary Public, State of ~exas 

My Commission Exp1res 
August 09, 2005 

STATE OF TEXAS 
COUNTY OF JEFFERSON 

This instrument was acknowledged before me thi s 1st day of November, 2004, by Edwin 
Arnaud, III. General Partner ofWetlands Mitigation Replacement of Southeast Texas, 
Ltd. 

DEBORAH TURNER 
Notary Public, State of Texas 

My Commission Expires 
Awpuat gg, 2005 

~!oJ~Jh•' 
NOtal)1Pllbiic, State of Texas.., 

Page 74 of 171 



"CURTIFIEO RETURN RECEII'T MA[L REQUESTED" 
70020l l0 0001 7472l68l 

REPLY TO 
ATIENTION OF: 

Compliance Section 

Complainant's Ex. 46 

DEPARTMENTOFTHEARMY 
GALVESTON DISTRICT, CORPS OF ENGINEERS 

P.O. BOX 1229 
GALVESTON, TEXAS 77553-1229 

January 6, 2005 

1r.J 
WILLIAMS/jw/3912 
CESWG-PE-RC 

SUBJECT: Case I- 4345; ACR, LP, Unauthori zed Placement of Fill in Jurisdictional Wetlands, 
Bonner Turnaround, 1200 West Freeway, Near Vidor, Orange County, Texas 

Mr. Thomas Gildersleeve 
Vinson & Elkins, L.L.P. 
2300 First City Tower 
100 l Fannin Street 
Houston, Texas 77002-6760 

Dear Mr. Gildersleeve: 

This Jetter is in reference to the unauthorized placement of fill material into 1.21-acre of 
wetlands adjacent to Tiger Creek, a water of the United States, for the purpose of constructing a 
private road. The unauthorized fill is located immediately north of the Bonner Turnaround at 
1200 West Freeway, near Vidor, Orange County, Texas. 

We have reviewed and evaluated, in light of the overall public interest, the documents and 
factors concerning the aforementioned unauthorized discharge in waters of the United States, 
including the fact that ACR, LP has purchased five (5) credits from the Wetlands Mitigation 
Replacement of Southeast Texas, LTD, as compensation for the tmauthorized impacts. Given 
that the requirements of the signed Settlement Agreement have been successfully completed, 
these impacts are authorized by Nationwide Permit (NWP) 32. NWP 32 authorizes the retention 
of unauthorized fills and/or structures for completed enforcement actions, provided that minimal 
impacts have occurred and they are adequately compensated. As such, we have closed this 
enforcement action accordingly. 

If you have any questions concerning this matter, please contact Mr. Andy Williams at the 
letterhead address or by calling 409-766-3912. Please reference File Number 1-4345 in your 
correspondence. 

Sincerely, 

Andrew Williams 
Acting South Uni t Leader ~ c~.J /i ,; , 

WILLIAMS 
CESWG-PE-RC 
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CESWG-PE-RC (I 145) 17 October 2003 

MEMORANDUMFORTHEF~E 

SUBJECT: D-14242; Wetland Delineation Verification, ACR, LP, Approximate 33 Acre Tract, 
Immediately South ofthe Interstate Highway 10-Tiger Creek Intersection, Orange County, 
Texas. 

1. Mr. James White, Natural Resource Manager, of Northrup Associates, Inc., on behalf of ACR, 
LP, requested by letter dated 19 December 2002, a wetland delineation verification, for an 
approximate 33 acre tract. The tract is located immediately south of the Interstate Highway I 0-
Tiger Creek Intersection, near Vidor in Orange County, Texas. 

2. A desk review was conducted prior to a 12 March 2003 site inspection. Several items were 
sent from Mr. White and were reviewed. They were: I) Wetland Delineation Report that 
included a site map, and three data sheet. 2) A color infrared image received on 08 January 
2003. 3) Additional routine wetland determination data sheets and a wetland delineation map 
that was received on 25 February 2003. Other items reviewed included: Beaumont East 
topographic map (1960; photo-revised 1970 and 1974), 1995 DOQQ (Beawnont East NE), with 
a FEMA Q3 data, the Beaumont East NWI (based on 1993 photographs) and Orange County soil 
data overlay. The DOQQ indicated wet signatures on the site; the NWI showed palustrine 
forested wetlands on the west side of the property and the FEMA Q3 indicated the western 
portion of the site was within the 1 00-year flood zone. 

3. A site inspection was conducted on 12 March 2003. Several observations were made. They 
were: 

• A ditch contiguous with Tiger Creek, on the north side of the property extended the 
ordinary high water mark (OHWM) of the creek and needed to be included as a 
jurisdictional water of the U.S. 

• There was an approximate 2-foot fringe wetland along the entire left descending bank of 
Tiger Creek (1639.74 feet) and along the right descending bank from the northern 
boundary southward for 381 feet. These fringe wetlands, dominated by polygonum 
species, needed to be delineated. 

• Area 2, which was mapped as an upland, met the hydrophytic vegetation, wetland 
hydrology, and hydric soil criteria of the 1987 Corps ofEngineers Wetland Delineation 
Manual. Therefore, I requested that they correct the delineation map to show Area 2 ~sa 
wetland. 

• The upland/wetland boundary of Area 7 was modified slightly and I requested they show 
this modification on the final delineation map. 

• The borrow pit was examined and no vegetation was observed within the pit. Based on 
observations, the pit was excavated from uplands. Also, based on information provided 
by Mr. White, the borrow pit was utilized as a fill source for the fill permitted by DA 
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permit 21859 and placed on the northern portion of the site. Also, Mr. John Davidson 
had conducted a delineation of the site in June of 1999 (D-10400). The wetland in this 
area was delineated and shown on a drawing as 0.55 acres, but was never stamped by a 
RPLS. The current survey shows the wetland as 0.485 acres. A violation of Section 404 
could not be confirmed at this location. The berm along the northern portion appeared to 
be located completely within an upland area based on observation of the land contiguous 
to it. Also, elevation data on the current survey shows the elevation of the borrow pit as 
higher than Tiger Creek. As a result, the borrow pit does not extend the OHWM of Tiger 
Creek and does not meet the definition of a wetland (it did not have any vegetation in it 
during the site visit). I conclude that it was excavated from uplands, and as it has not 
been abandoned for more than five years, it is still active and cannot be claimed as a 
Section 404 water. 

• A small wetland was observed on the eastern portion of the site, but was determined to be 
outside of the 100-year flood zone with no surface hydrological connection to Tiger 
Creek or any other water of the U.S. 

• A watercourse was observed running westward across the north portion of the site. It was 
determined to be an erosion feature that formed over the last few years, possibly after the 
site was cleared. This watercourse is shown as a non-jurisdictional drainage swale. This 
determination was based on several factors. The factors were: 

1) Some of the substrate was old wood chips. 
2) The watercourse is not indicated by a blue line on the topographic map. 
3) The soil survey does not show a distinct soil type for the channel. 
4) The beginning of the swale started at the property line. 

3. On 30 July 2003, The Galveston District received the final delineation map for this project. It 
showed all the corrections based on the above observation. The acreage of fringe wetlands was 
not shown on the map; however, Mr. James White faxed a table on 17 October 2003, showing 
the acreage of all the wetlands including the fringe wetlands. I also made a note on a copy of the 
survey to show the fringe wetland as well. The table faxed by Mr. White also showed the borrow 
area as jurisdictional, but it is not jurisdictional based on the above discussion. Finally, the Table 
faxed by Mr. White indicates Tiger Creek is a Section 10 water. However, it is not on the 
navigable water list and did not appear to be subject to the daily tide. As a result, it is only 
subject to Section 404 of the Clean Water Act. The final delineation map, dated 28 July 2003, 
shows n total of 6.92 acres of wetlands adjacent to Tiger Creek and 1.35 acres of Tiger 
Creek (open water) within the project limits. I concur that the acreage shown is an 
adequate representation of the wetlands and waters located on the site. All the wetlands met 
the hydrophytic vegetation, wetland hydrology, and hydric soil criteria of the 1987 Corps of 
Engineers Wetland Delineation ManuaL The wetlands listed as jurisdictional are all adjacent to 
Tiger Creek. They are adjacent because they arc located within the I 00-year floodplain of Tiger 
Creek and there are no obvious barriers between them and Tiger Creek. Additionally, the fringe 
wetlands are contiguous with Tiger Creek. Tiger Creek is a tributary of the Neches River, a 
navigable water of the United States. As a result, the discharge of dredged or fill material into 
these wetlands and waters shown on the delineation map are subject to Section 404 of the Clean 
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Water Act and a Department of the Army permit is required prior to discharging dredged or fill 
material. This approved jurisdictional determination is valid for 5 years from the date of the 
notifYing letter unless new information warrants a revision prior to the expiration date. 

/44/cltAJ f..,h_(l.~ 
Andrew Williams 
Project Manager 
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DEPARTMENT OF THE ARMY 
GALVESTON OISTIUCT, CORPS OF ENGINEERS 

P.O. BOX 12211 

GALVESTON. TEXAS 77tUIS-1228 

October 21, 2003 

SUBJECT: D-14242; Wetland Delineation Verification, ACR, LP, Approximate 33-Acre Tract, 
Immediately South of the Interstate Highway 10-Tiger Creek Intersection, Orange County, Texas 

Mr. James White 
Natural Resource Manager 
Northrup Associates, Inc. 
9328 Westview Drive, Suite 100 
Houston, Texas 77055 

Dear Mr. White: 

This concerns your request for a jurisdictional delineation verification for an approximate 
33-acre tract. The tract is located immediately south of the Interstate Highway 10-Tiger Creek 
Intersection, near Vidor, in Orange County, Texas. 

Based on a desk review of the information you submitted, recent maps, aerial photographs and 
our March 12, 2003 site inspection, we concur that 8.27 acres of waters of the United States are 
located within the boundaries of the property, as indicated on the final j urisdictional delineation 
map, dated July 28, 2003. Specifically, the site has 6.92 acres of wetlands adjacent to Tiger 
Creek and 1.35 acres of Tiger Creek (open water) within the project limits. The wetlands met the 
hydrophytic vegetation, wetland hydrology, and hydric soil criteria of the 1987 Corps of 
Engineers Wetland Delineation Manual. These wetlands are located within the 100-year 
floodplain of Tiger Creek and/or are contiguous with Tiger Creek and therefore are adjacent to 
Tiger Creek. Tiger Creek is a tributary to the Neches River, a navigable water of the 
United States. As a result, the discharge of dredged or fill material into Tiger Creek and the 
adjacent wetlands is subject to Section 404 of the Clean Water Act and a Department of the 
Army permit is required. However, the 0.59 acre borrow pit is not jurisdictional. ll was 
constructed from uplands and does not extend the ordinary high water mark of Tiger Creek. Also, 
it does not meet the definition of a wetland, as described above. 

This determination has been conducted to identify the limits of the Corps Clean Water Act 
jurisdiction for the particular site identified in this request. This determination may not be valid 
for the wetland conservation provisions of the Food Security Act of 1985, as amended. If you or 
your tenant are USDA program participants, or anticipate participation in USDA programs, you 
should request a certified wetland determination from the local office of the Natural Resources 
Conservation Service prior to starting work. 
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ACW 
Wll....LIAMS/jw/3912 
CESWG-PE-RC 

This approved jurisdictional determination is valid for 5 years from the date of this letter unless 
new information warrants a revision prior to the expiration date. Pl~ase see the enclosed 
sheets regarding the administrative appeal process for jurisdictional determinations. If you have 
any questions concerning this matter, please reference file number D-14242 and contact 
Mr. Andy Williams at the letterhead address or by telephone at 409-766-3912. 

Enclosure 

Sincerely, 

John Davidson 
South Unit Leader /:f 

DAVIDSON 
CESWG-PE-RC 

Page 80 of 171 



Complainant's Ex. 46 

Page 81 of 171 



:: 

'sEx. 46 · 

NORTHRUP ASSOCIATES, INC. 
1.,4NO PLANNINO • ENVIRONMENTAl. • REAL ESTATE CONSULTANTS 

December 24, 2003 

DELIVERY BY MESSENGER 

Mr. Bruce Bennett 
Unit Lender, No11h Evaluation I Jnit 
U.S. Army Corps of Engineers, Galw ,:;ton District 
:woo Fort Point Road 
Cialvcston. Texas 77550 

Rc· InJividu?l Permit Application for ACR-LP 
Proposco vVc t lar~d impacts 
Vidor, Orange Coun ty, Texas 

Dear Mr. Ucnnctt: 

Northrup Associates, Inc. (NA l) is pleased to submit an l11dividual Pennie Application in the 
name of ACR-LP. This pcr:nit application is for proposed .vet land impacts to a ± 33-acre tract 
located within Vidor, Orange County, Texas. 

~ i ncc rc ly, 

NORTHRUP ASSOCIATES. INC 

~ ,-, /7. w~e. 
Jarm:~ G. White 
~atura l Resource Manager 

l:ndosures 

I 

JW:j W 

9328 Westview Drive SUtte 100, Houston. Texas 7/055 Telephone· 713/461-3489 Fnx: 713/463·5039 
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Authority: 33 USC 401, Sect•·--n 10; 1413, .S~ction 404. J?nncJ.pal Pllrposo: These Jaws reqmr.e perrn"tts authorl.zing 
activities in, or atfoctin1), navigable wt~ter.s of. the lln:ited State:,, the d:t8char.ge of drf:.'dged or fill mate;ri.al into 
l~aters of the t'"·.:.tDd Stat~s, and the tr,l.mspo;~,:ta,tion of dredged miitel~ial for the p\trpose of dumping it into ocean 
waters. Routine li11es: 'nfonnation provided on this form will bu used in evaluating the application for a permit, 
O.isclosur.c: Di:Jc)osure of requested infox:mati.on is voluntary. :rf information is not provided; ho1-wver., th-· permit 
application cannot be proce:ssed nor cnn a permit be issued. 

One set of original d:..·awings or flOod reproducible copies which show the loc<1tion 1md character of the proposed 
activity must b!~ "-ttaclH~c! to this npplication !see sampl.e dt'e~wings Md instructtr:>nf!) and be submitted to the 
District Engint.er h.wing jur.i:'ldiction over the location ~•t: tlle propose-d act:i.vity. An application that is not 
completed in full Hill be retuxned. 

(ITEMS tURU 4 1'0 J~E f'1 LJ,ED IN BY THE COR/'S) 

3. PlVff; HE_C_E-IV-E-'D ______ ] ' 
12, FIE!,D OfFICE corm DATE 'APf'l,:£Cl\TXON COHP!,F,;'.I'ED 1. APPLICATION NO. 

~3;;.llf"7 

( ITEMS.:!lRLOW TO !J~~! .... J .. tf ... ,.!J,! •• ~!J:J.:.!2!:!f!}. _________ "'---------------------"------------
5. l1PPLIC!II-l'l"S NJ!.M!~ 

ACR--LP 

---------------·--
6 .. APPLICANT'$ Af!DRESS 

51£ Orchard 

8.. AUTHO!UZ.eD AGf;N'l'' S NAME 1\ND TITr,£ (<111 ri!l~'nt :i::: no~ n;quiN,t/ 
NOJ:tbrup A~~lOCLltt'l$, Inc-

---'~!t;._._S<lll\~.s G. White, EnvJxonmental S!)CCinliet 

9. 1\.GBN'l" S ADDJU'::SS 
9320 We:'ltview Drive, Suite 100 

----'~1~.££~0.~_:'1"';_,6"5"1 ___ _ ··~~y~---- _,.____fu:~~~!!...2]2.SS --------------------

'}. Jt.PPJ,ICAtl'l'' S l'HONt: tl05, W/1\REI\ CODE l 0. AG!-:N'r' S PllON~~ NOS, W / A!U':A CODE 

a. R(~sictence N/A a. rt~s.idenc0 ~/A 
b. Business (409) 7<15-1115 N/A b. Busines.':l (713) 461~34139 ("}13) '163-5039 (fac.'limil~} 

----------------------"'l'""~c~'lJ~m~i"l"""'----_Jc_ ________ _ 
ll. S'l'A'l'l~I-!P.NT 0!:~ AllTHOR~I"Z~"-''1'-'lO~N"--------------

I ht.<reby authoriz~~, -·---··--.. ··--·ll.!~!.~!lf_l;lt~!) .. ~.~oci~!-~.:'J..L..l.!!£...- _____________ ··---·--·~---·-to act in my behtl.lf il.S my agent in 
tho processi ']. of this application dnd t:o tla·nlnh, upoi1 r·equeSt:, .suppl1~nental inform~1tion in support of this permit 
,;tppli tion. 

•r?!,Ich!i:r•.;;;yGfifd~~tff:;_fl~"i:~v«f,._.,.),,I,_,c:.._ __ oK·~:f.-!:A:I..Q,:$ 
NAME, !.OCJ\1'ION ANJ) D£SCJUP'.l'ION Of PHOJEC'l' OR J\C'l'IVITY 

l2. PROJECT N!IHJ:; OR Tl'fLE (SMt W~t nlcli(>Jl/iJ 

).3. NAME OF W,l\'l't~HBODY, :tf KNOWN '.Ji appl1t.rth~•.>i 

---·---·-·-·--~-----------1 
J 5. LOCA'l'ION OF" PRO.JBCT 

16. OTHEF. l,OCf1T1\.!tl D£~)'~!l.JP'fl0N!;;, 1T KNOWN, {..;'-'<.' ,;n,;uvct.(Lln,:) 

:tntcr~lt.ute 10 r:?1:Jt 
'hdo.t, 'J'cx<J:il 

Sjte lio:;: btol:l~ecn H<ltl:hews Tn~ck;iny ·'>n t 1H.-' H<:st ;wd Chun~h :"3t•·e.::t on U:.: C<HI,. 

F!"Qil! tlle intecn.H~ctir.)l) (,f U~.; 1\J:i (Nilin :.;t:rN.•t) ,1nd .lB.,lO Wo:1r .in Vidor, 'f<':-1>3~:1, pnlceod we:;t on Jll-1(} \•e:;f. ;tpproxim<~tc-ly 
l.<l l!lJJes, (O%il H:;t1B, tlll""ll :wut.h \lll<h~r JH-10 i!JHl pr'l.lU~(~d apprmdmi:\\:(:>Jy o.;~ mile oM;;t on (~il.Stbound XH··U) fr:onl'.<HJt~ n.md. 
!::)tl'> Ls JI)Co'l1'•.id on t.hr.• ri9i1l ·,1;: th1~ jntv,J::>ecrJon of f:hureh St.n~eL, lH-JO Ea.l;t and 'l'iqe:r <.:rc~k. 
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(ln <1f andwr rct<:si.l. site. W<-~tlands w.iJl t;<:: 
(JN~d chMlnf:'l ;..•U.l he ilppro:dmutely 0.27 <.H.~:re 

.inr:rea1w in h<:>: Ct~d;'s wetland v<J.lue. 

Pr9jcct.-.i:l!J;.PPflli:l (P<~"1l.::r.t.c .. ·tfuJ .t·•.>:•I'OH otpufpo.~a· <.>f U"l J!Iuj.;;·.·r, .~(>" _im;inn·.U.i)/l,:,) 
l,yi}'lg at A S't.{:,:tl;e!Ji<: location, development of the p1·opert:y as '<'l: ret,,il anchor wql prOvide employll\Emt. for \.}H; local labo): 
'force1 tax revenue for l(.lC.,_l and :state entit.ie;J, ilnd 11. m.on: lo1.,1lizect i1!1d ac;c~~sitl~ t~olli."CC for. ·con~;umer goods. 

20. Rea~on{~) for Di.,'Jcharge 

~'lll. materii,J.l will Pfl di11eharqed i-nto watea oi the.· u.s., j,ncluding wetlands to -ena\,:>le the realigt.mf!nt of Tiger Creek and 
development: of the ~ite into ~n anchor 1;etaiJ facility to ~NV(l the sun:ounct~ng communities. 

21. Type{s) ot t-l<lter-.l.al Bel.ng Di.'lchiH9Cd and tim l\lnount of r:a(:;h 'l'ype in Cubic Ytu:dS 

Or{!dged and fill soils and :dp'"Xi'lfl. Fin &C(~IHiltt~ "mo1.U>t of. !;',ubic y<.'lrds cannot be do'.;:crmincd dl;.a tv the Uopth of Tig~r 
cro:ek and toquir·l'!d 91."0\.!!ld elevations for construction oi retail strud:ure.~ bf:ljng. ~m)mown at thin time, 

'!'llfl r&;);lignmenl: of Til)et:· Cr~ek, St•cUon 404 open wat:<~r, xequiret; fillinG L35 <1.c1e::; and axr.avatlng 1.62 <~Cres. 
Appxoximdtely 6.61 <icre$ of s~~c~;ion 40-t W'l!ri."l.mds will be filled wit:h 1.43 ac1·e~ l)•)inq preBetved and -\1,:1.6 a.cr~IJ br;o;ing 
9-tigat:{•.d for on-she resultin.g in u l)(tt t:.i.l).. mno1mt of 0,86 acres. 

:?4. Addri.'!.<JSes o( Adjoining Prope-rty Ownez:s, J,essc-cs, Etc. 1 Whor-;·e P1:oper.ty Adjoins Lhe Watcrbody (if more thaa 
can b~ entel.'ed here, please attach a supplemental list). 

:~~e attached li:-~t, 

25. !.it->t i..l! Oth<!r Co:!rtHication~.~ o.t Appl'Ovi1.l:->/O•.:mi<.d.~, R(lce;".v~d fxom other Fede.r3l, Sti~\:e or Loc.;~,l Agencies for Work DO$Cribed 
]..n tluw Application. 

Hli.:N'l'IFICA'riON NUMB!-:H DA1'E APPROVED DATED DEN!ED 

NOliE 

~would includu but. :it~ not n~.stl'ict:ed t:o ZOl,l~_buildinq and flood pl<tin pe.n.u,i~t··~·-------.C..----------------

26. Application j.s lloreby made for a pennit or P!t-:rmits to author:ize the work desct'ibed in this application. I 
the information in th.is ~lpplication i~> complete and .-3,Ccurt~te. I further certify that l possess the 
umiert.akc the woJ:k t.kscribt;•ct hcr.ein or am acting a~ t:he duly authorized. agc,nt of the appl:i.cant. 

~;;_(.:;;._?f;,"':Jt~~:::..:rr,fi'if;~-1;~ ~ ,t.P~~:~"::d_<>-3 c~iii•••·EiKCor-liGiii!T___ . -------5Aru--·· 
'l'hit; appljcat.ion mu.st: b•~ ~igned by t!w pf:rtlOn wllo dt'~:-:in~!> to underl,:ll\f:l tbt! pt·oposf!d acti.vity {applicant) or it 
may b\;. st<.Jrlt~d •by a dnl.y nuthod J.'.od i.l(lenl if tlw st;:.tc~mcmt: in b.lock 1l has been fi.llcct out ?.nd signoct. 

18 U.~-;.c. s(~C::t.ion 1001 provid(~!; tlwt: Whot~vex., in any manner wJ.th,in the jurisdiction of any d•:;paxtment o.r 
.<'iqen(;y of the· Unit<:d StiJt(_:s knm-:i.ngly ;u1d '"'.i.t.UuJl.y falsJ.b('!l, conceal::>, u:r coven> up any t:rid;, sch~mc, or: 
d:tS(Jln~;e~; ;; HlateJ:ial fact or !l\;tk0i.i i>ny ia.l se 1 fictitious o:t; fn.1udul<2nt stil,tements or reprcs~mlations or make:> 
or u:;;0s i·ll1Y f,:dSI;' wr.i.ling· or: document know.inq same to contain any .talse, fictitiOUI5 or fraud\llent st.~tements <)r 

~ .. ::::2X2J:.~.L.l::.£.J:l.:.~.noL ;~~~~ ¢}_0, ooo 21~ impr.it::.?.:J.~:i:~~n()n;~~ y<~ars or both. 
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DEPARTMENT OF THE ARMY PERMIT 

Permit No. _..1JZll ________ _ 

Issuing Otlke O<llvcston DiJitrlct 

NOTE; The tcnn "yon" unJ its derivatives, as uscd in this permit, means lhc p~~rmittct: or any future transli::r~~c. 'J11c tl.'sm "this o01cl.'" n:H:rs \()the­
approprimc tlhtrin or divisim1 oiHcc Mthc C\up~ ofl~ng1nc.:r~ having-jurisdiction over the p~.:rmittcd activity or the appropriate of11cial of that 
offict: ac1ing under the authority nr the commanding t)fnc.:r. 

Y 1>\l arc {ltllhllfitx<llu pctform work in ;u:conhuKc with llw terms mld conditions !ipccilkd below. 

Project Dcs~.:ription: To discharge 1111 into 5A'J m::rc~ iil'jurisdic-tlon(}j wctland.s 11nd 1.35 acres of Tiger Creek for the construction Of;~ rt:tail 
facility. The pfl)jcct in..:ludes nmmling u portilm of'l'igcrCrcck within the. prt:ljcct an~a. 't'hli tvalignct) Tig~,'fCrcek would bcchnnnclcd thtN.lgh a 
L62Aa,~rc 'onsnncted dHmrwlon the west s.ldc. (lt'tln: pnticct m·e:L The p~~1miucc will ;wqid I A3 ;tcresofwctlandson-shellnd construct SJ 1 acres 
J.lfwctl;uH!s on-sik Jl)r W;U~r quality impnw.~mcnL In additicn, pcrmi!l<:t~ wll! puiclwSc 28 credits at the Neches Hivcr Cypress Swmnp Prcscrv~.: 
Mitig<Hion B.mk (NRL'SPMH) to of!;.;ct habiwt losses. l'hc prqi.:d will bt: (:ondut~tcd in l\ccordan~~e with the "tlached phms, in 6 sheet:-;, aud the 
miligatiun plan in 15 $bC~ts. 

Prnjcct l.llt'<llion: Ou Tiger Creek and ;tdja~,:nt \\'l~thmds, on a33·acre site. south ~~l'hllO:f!'tatc Highwuy I 0. :.-;outbwc!'t of Church Street. in Vidor, 
Ora1rgc CmHlly. lt'xas. 

(Jenera! Condiliulls: 

l. l lt.: tim1~ Jimil lt)r ~ompkting. !l.le \\-orh: illHhori;;.;d 1;nlh tJll ---·.--lLl?~~ccmb£1· 201Q_. ______ . If you find dull you nccJ more timl: w 
t•Hnpkk the <IU!i)(ln;.\.'d aoivily. submi1 your fl.\'l.lc~! fi"J!'il 1im~ <;,\lCn~km 10 this office lin considenltion at kn~t on~.~ month before the abovr. dmc 
h IC:idlcd 

?.. Y Diilll\hl tn:tint:lin !h<.' :K!ivity authnrih~d by this penn it in f:llOd t,:@dition mhl in nmformam'c with ihc t~·rms :.1nd cundition::> oflhis p1~l'll1it. 
Y UI.J i\1\' nnl rdi~~\·,:d (\r lhjs J\''-)llin~m~nl i! you ;.tb;mdon 1ih: pcnnlncd ;lcti\ ity. Hlthough yt.l\1 lll<"~Y ma~c a good l'i1ith tran:;fl:r to ;J third party in 
~-,lnlpli:liJ\ ,. ,.,_.i1il ( i:'IH:c:ll..'nndili•Jll .J h~d>ll\'. Should you wlsh \o Cl'n~;,· 1!1 nmillinin 1hc :wthoriz.;d ac!ivity or should you desire to !lhllndoJJ i! 
\~ illt\!\11 :1 good filth tr<IJl~ll,:l. you lilU:;! obi;lill <l m:_Hllri'.~illk•n tli" lhL.; pl·rmil fnHil this 1Hf1~·.e, whid1 may n:quin:- rcstnrmion ort!it: mea. 

J. If) nu discov~~~ ;m.\ pn.:vinusly unkllJl>Vn hi:;l\)ric or Mrkolog.J'.;:Jl rnn;1i!Js whik <H.TOillplhhin~ tile adivi!y authoriz~·.d by I hi:> p•:rmit, yuu !lli!Sl 
imm~dwtd;· no1if)' thi~; ollin.· ofwb<tL ~·otJ have 11>1.11\d. We will initi;!lc lh~: h:d<:m! and .•;tall.' J:onrdinalinn n:qlllrt;d In dl'tcrmine if the rcm,'rins 
\~;ur:il\1 ;1 ft't>l\l'r) cJ'fon or if1lw :;He b <.'lii!iblt: for lhiillp, in tilt• Niltion;!l Hcgb!..:r oflliswrk· PhK.::~. 

LJ)J"!'ION ()F SEP S2lS OHSOLE il:-. (3.] CFR 325 (AppemlixA)) 
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•1. lfyo1t sell tlH~_propcrty as$ocil,tt:d with this permit, you must \)bHunthc sif!natm~· of the n~~w (lwncr ill 1hc .~paLe j)Nvidcd and forward a ,;opy ()[ 
·the permit to this oJJkc tn validate ~hi! tran:-;fer of this authorit.ation. 

5. Jfa conditione<.! \Yatcnjtwlit)' ct'!_'tincatio,n hm; been i~sucd fbr your project, you must COlllp!y with ~he cundilions spcdfkd in the c~rtilkmion 
as spcd~l conditions to'thh> pCrmit. For your convcni\:ncc, ~~ cilpy oflhe ce·r1ilka!inn i$ aH<ld1t:d if it coma ins such condilions, 

6. You must allow n::w~scn!lltives from tbisoJ'fice Jo insp,~.cl .the authurh!d activity a! any time deemed necessary to ensure !hat it is bc:Jng or has 
been <Jccomplishcd in at:cordancc with the terms nml conditions nfym_1r pcrmil. 

Special Conditi<m.s: 

I. All construction ofmiti!plliqn, including planting, must he cpmpldc within 12 nwnths a Her Stllrt bfnmstruction within,luristlictional tlrcas. 
The pcrmiftcl' will notify the Coips of' Engineers {CE). Chid' ofCtlmplia!JCC, o~Jvcston-Dlstricl. Regulatory Bwnr.:h, in writing whcl1 the W()rk 
hegins injurisdictlnnnl <lfl'aS. Mtmitoring nnd maintcn:uwc will procl~Cd <~ccord_ing t_o the mitig<.llion plan. 

2. l'hc mitigation success criteria, a:-; indicntcd in the mitigatiQJ.l plan nmst be uchkvcd l'or1hc mitigation requirement to hi.! considcn.:d complete. 

3. Shouid mitigati6n bC dqcnnincd til b0\tnSUt'ce::;:c;l\Jl by CE pcrS~nmd at-lhe end of the monitoring period, tlw pcrmit~cc will be fC(jllirc_d to lake 
nl!~.:csi;ary c()lT~ctiw mca~\!l'~~s, n~ apprMcd by the CE. One.¢ ih¢ Ci'Ht;divl! htcn:-urcs <lfc completed, the pcrmitt(!c wi!lnotll)' the CE nnd a 
dh:rtl1,11la!ion will b~ madS! r~):',llrditi!~ :;u~~.:~·ss 'of the ml!igation. 

•I. The permittee\ ·;JJ pun.:hasl..' 28 ~n:dit:-: from the NRCSP{\·JB mitigwion bnnf.: prior to th\~ fitnri of construction in the .imisdktlonaf ;m!a. 

5. l"he pennit!l~L~ will sqbmit docunw!ltation to Hte C!~, Chi~~rofCnmpliam:e. G_a!vcs!\Hl J)i~!rlct, Hcgulatory Branch, vaiJ)·ing that2B credits were 
purdtasl.'d Jl"om Nf{C'SPM!~ (lrior 10 1lw s!nn ofc!ln.<:JnJCtion in jurisdiction;!! ar~'as. 

Furtl1er lnJlmnatiOil: 

1. Ct\ngrc);sinnal Authorities: Y•>u have bc·:n nuthnril':..,:d to undcrl<!kt the <Klivity (kst:rihcd above pmsuunt to: 

( ) St't'tion I 0 of lh•: Rivers and lh1rbors Act of I ?N9 {33 U.S.C. -HU l. 

(X) Scdwn-104 ofth~ Ckan Water A!.:! !33 U.S, C. JJ4:1). 

( ) S~~.:tion l 03 of the 1\·huin\~ Pm\Cction. lh·::;~ardl ;md S<mctuarics Act of 1972 (B lJ.S.C. I ,1 JJ ). 

2 l.imits ofthi:-; authnrit<,Jitl!l 

a. lhis permit do~~ llOl obviate th~· nct•d li> obt<tin other Fcdcm!. stat~. or local authmizations rcquin~d by law. 

11 .. J.hb Jlt'nllil _dncs not gnuH any property rights or c.xclusive privikgc;;. 

L. This pam it dt~c.; nnt authnrizc :my in.iury to the properly or riglns of nthc!'S. 

h l>atnil!~Cs to th~· Jk'rmith~tl pro_\!,:<.'1 nr n;;cs lhcrcof;ls n l'l'Sil!t oft:Hrrcm PI' !'inure al·!ivitk:; nndcr1:1ken b~ or on bdwlf 
of lhr l ini!e.d S\iltc:; i~l the p11blk inh~t\:~t 

c Damago..•s !o JWrsort~. propcny. or to ot!ltT JK'rnHttcd or nnptrmiUcd Hc!ivilks nr s!ntdnrc;:; Ciltl:>ed by the ;Klivlty 
;nJ!hon';~d b;· J]lj._, pcnniL 



~' --,< > "• - - :· '. 
· ·4 -R~:I_i_ll.ilc~:.On· App}jCarli'!> P~t~a:· 'JlledC:termina\lori nfthis office !hal_ bswincc of this permit is nol contt~)JY to the public it)tcrcsl was made in 
f~liWlce _on .111~ inf9rmatioi1 ym'l provided, 

5._ -Reevall.l~_ilon_()fPcl'rnit Qc-cisimi. This offke may reevaluf1tc-its decision oothis pern1itat any time the circumstances \varrilllt. Cin::um-'ltanccs 
that cot;~ld require a rcevahwt!on include, hut a,re not limited :to~ tbc fOllowing: 

a. Yo.u fail w comply with the term:> <md conditions of this permit. 

b. The information provi•\l.~d by ym1 in suppon.of.your permit applic<~tiou proves to l1<wc been fnl~c, incomplete, or ifwccuratc (Sec 4 above). 

c. Signit1cnnt new information surfaces whidJ thi:\ office did not co·nsidl':rin reaching the original public .jntcrcst dcci;;ion. 

Sl!ch {I rccva!uuti()n may rt:mlt in ;1 JctcrmimHiOJl thm it ls iippropdi11C to u:;c the suspension, modillcation, <md rcvocationPrOccdurcScontained in 
33 CFR 325.7 or CJlfor·ccmc-nl procedures su~h as thosc-c:omaincd jll 33 CFR 326:4 ill}d 326.5, ·nlcrcibrcnccd enforcement procedures provjdefor 
thi': ~~~n>~ncc ofM1-'ldministrative order rc.quiringyou to con_1ply with the terms and conditions ofyourpennit und for the i1litiation oflegu\ ac1ion 
when~ Hppr~)priatc. You wJJI be r~·quircd t<\ pay for any corrective mca:::ures ordcn;:d by this l)ffice, nnd if you fail to Gomply with such directive, 
this omcc may in certain sjtuillion:; (such as thnst: specified in. 33. c:FR.209.11()) ;J.Ccomplish 1hc corrective measure:;. by contrt~d or otherwise and 
!~Ill yoq lOr the cost 

6. i~xwnsions. Gcnt•ml ..:ondition J l'StabJis!1cS ll limit limit for ihe l~ompktion of the ;1ctlvity lllJthorizcd by !hi:> permit. UnJ.zss there arc 
drnUlJ:;t\1/lC~~s r~quiring cith¢r :1. )lll)lllpt complctiilll of lh~· aut!ll)rized activity or a a•evulualion 1,1f1h~~ puh\k interest d1~dsion, the Corps will 
n<mll!l!ly gin~ fhvornhlc ~:onsidenllion to a request for an extension of this time limit. 

__ C\ <?..~2.:_~:__02z•:1) 
{Pl-;h,.f/ii'f._L, 
ACR·Lf• 

~_)/.__~ 
(!JJSTRICT ENUINElill! 
lllU!CE ll. BENNETT, UiAIJER 
NORTll EVALUATION UNI'f 
FOR COLONEL STEVEN 1'. liAUSTE!N 

Wht·n ill..: SU'!JCt\m's 1)r work aul!wrizcd by t!lis permit m·c ;;tHJ in c;.;iS!\~!W\~ at the lime the property ist.ran:;thred, the terms and conditions of this 
penni! will con!inu~· to bL' hindi!lg on the new owncr(s) nf 11w property To ''a!id_ati: thr lrllnsfer nf this permit and the <ISSociatcd liabilities 
a:.:->ur.:ial<:d \\'i!h .:omplianc: \Vith its term:; and nmdition;;. han~ th0 trans!i.:n.~c sign <~nd date. below. 
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JUL 0 7 2004 

NORTHRUP AS$0CIAJE$, INC. 
(.AND PLANNINIJ• E/'IVIRDNMENTAL, REAL ESTATE CONSULTANTS 

July 1, 2004 

Mr. Kenny Jaynes 
North Compliance Section Unit Leader 
U.S. Army Corps of Engineers 
2000 Fort Point Road 
Galveston, TX 77S50 

Re. Verification.ofa Wetland Delineation on an approximatdy 
74-Acre Tract Located N01thof 
Rose City, Orange County, Texlls 

Dear Mr. Jaynes: 

On behalf of ACR-LP; Northrup Associates, l.nc. (NAT) is requesting a verification of a wetland 
delineation performed on an approximately 74-acre tract located no.rth of Rose City, Orange 
County, Texas, 

The 74-acre site is an east-west somewhat rectangular shaped tract lying north of Interstate I 0 
between Tiger Creek and Ten-Mile Cre.ek (Exhibit 2a). Oil and Gas (O&G) pipelines and an 
excavated crossover channel constructed by the Orange County Drainage District (OCDD) lie 
between the two creeks to comprise the northern border (Exhibit 2b). The southem border 
appears as a relict meander ofthe Neches River. An overhe.ad power line easement traverses the 
norihwestem corner, an additional O&G pipeline traverses east to west and an excavated relief 
swale has been con.structed (probably during the last cleer cu.tand replant) in the western half of 
the tract to connect a portion ofthe relict meand.er to the OCDD crossover channeL The 
proposed Farm to Market Road 299 (Vidor Loop) is proposed to traverse the tract from north to 
south (Exhibit 8), 

The nearly level to gently ro.lling tract is being managed for silviculture and has been th.inned in 
the past 1 to 2 years. Dlle to its extensive sand reserves, the site is being considered for use as a 
sand pit. ACR-LP will lease the tract to subeontnrctors anrl is planning on allowing excavation 
of non-wetland areas only. However, as time and funding pennits, and if, duril1g verification, 
pennitting is determined to be required by the USACE, wetland imp;rcts will be permitted 
according to then current legislation to allow the full conversion of the tract from silviculture to 
sand pit. 

GEOLOGIC JHSTORY 
Orange County, Texas is in the West GulfCqastal subdivision ofthe Atlantic-Gulf Coastal 
Plains geomol]Jhic province of the United States. Surface sediments dip gulf~ ward and range 
from Holocene (recent) to Middle Pleistocene. 

9328. WestvLew Drive, Suite 10.0, Houston, Texas 77055 Telepi1one:7131461-3489 Faxp113~4§:.lif§tl1? 1 ---9---------·--·--
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Extensive field investigations by NAT showed that the Pleistocene-Beaumont forrnation makes 
up the valley walls of the Neches River. Inside the valley walls is the Deweyville Tim'ace 
formation, which consists of a large meander belt river pli!in. '!'he 74-acre tract is within this 
Deweyville Terrace formation, which is known for its ex.cellent source of sand. 

SOILS 
USADA-NRCS soil scientists mapped S()i!s developed in this portion ofihe Holocene• 
Deweyville meander belt as Spw·ger-Camptown complex .. NAI's careful and extensive field 
investigati(ms verified both Spurger and Camptown soil series on the site plus some areas of 
Vertisols in the areas with clay deposits at the land surface. 

Spurger soils consisrofvery decp, moderately well drairJed, slowly permca!Jlesoils ·that formed 
in cla)ICY and sandy alluvium. These ate on neadyJcvcl COJJYex to gently sloping landforms. 
They l;tave brownish surface layers and light brownish sub-surface laye1·s resting on top ofa 
reddish clay upper sub-soil. Lower sub-soils incre<rse in san~, which is the mark of the 
Deweyville Terrace formation. Spurger series are classified as Albaquultic Hapludalfs and are 
non-hydric. 

Camptown soils consist of very deep, very )\oor!y drained and ponded,very slowly permeable 
soils.· These nearly level concave soils forrned in loamy and clayey alluvium. They have grayish 
loamy surface layers and grayish loamy subsurface layers that rest abruptly on grayish clayey 
sub-s.oils with brightlycoloredredoximorphic concentrations. JncJ·cases in sand are found in 
lower sub-soils. C<1mptown soils are classified as Typic Glossaqmdfs and are hydric. 

The areas ofVc1iisol (soils clayey to the smface) occur on both convex and concave landforms. 
Some areas have gilgai micro relief that is typical oflbe order of Vertisols. 

Vertisols on tl1e convex areas have brownish dnyey surface layers, brownish to reddish clayey 
sub,surface layers with grayish clayey.subsoils. These soils classify as Oxyaquic or Aquic 
Hapluderts and are non-hydric. 

Verti.sols on concave areas have grayish ciayey surJaceJayers and grayish clayey sub"surface 
with redoximorphic concentrations. Sub-soils consist of grayish clay and the lower sub-soil 
increase in sand. These concave soils pond water, are classified as Chromic Epiaquerts and are 
hydric. 

9328 Westview Drive. Suito HlO, Houslon, Texas /1055 Tr;!ephone: 7i3/46!".34B9 Fa>£~9BlSlfl~7_1 
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Being nearly level !P gently rolling, alarge portion ofthe tract makes use of sheet flow runoff 
that runs off site. During~!) earlierl)arYe.st (lnd S!Jl?seql)ent replanting into plantation pine, many 
windrows were created and lie in a north•south direction. Pipelines and windrows have hindered 
natural drain11ge patterns in the eastern h?]fofthe tract Gilgai micro-reliefis beginning lo 
become app:lrent in areas conlaini11g yertisols within the northeastem portion. Some 
depressiopal areas exhibit.signs of wetland h)ldrology (water marks, water stained leaves, etc.) 
and create a mosaic of wetland a:nd non-wetland. 

SUMMARY 
The approximately 74-acre site.is currently m)dcr silviculture management and is being 
considered for conv.ersion to a sand pit due to c!(tcnsive sand reserves located within the 
Deweyville Terrace system. Seve.ral deca1les ago, win1lrows were created during a harvest and 
replant preparation blocking natural drainage pattcrps. Sorn.c depressional areas containing 
clayey s.oils withi)l the site are.l:>eginningtg exhil:Jit signs.of wetland hydrology and gilgai micro 
relief. 

There exists witbh1 the. site areas. meeting the three manoa tory parameters of a wetland as 
outlined in the Corps ojEngineers Wetland;s Ddineation Man11al (Technical Report Y -87-01 ). 
As depicted in Exhibit 8, wetlands l throvgh 4 are each continuous within themselves. Wetland 
5 is a mosaic of wetland m1d non-wetland containing approximately 42% wetland based on 
NAI's transect data (Table 2, 283' wetland, 680' norHvetland). These areas arc 11ugged and 
presently planned for total avoidance with the potential to permit as time and funding permits, 
should the USACE determine t]lat permi!li!lg is required fCrr thes.c areas. 

Table 1. Wetland acreages within tbe approximatcly 74-acre tract. 

9328 Westview Drive, Suite 100. Houston, Texas '7705ci Telephone: 713i461-3489 FaE<a9§.,&§&fsl71 



Mr. Kenny Jaynes 
July 1, 2004 
Page4 

,- -- - . ---.---1 

1 

.. MQS~I~_yvETLAND TRANSECT ' 

· j · Non-
. Wetland 

, D>stance (Feet) . · Length Wetland . 
1 . I Length ; 

t_ ~~;1 --···-I- 44··~-=~--14~ J 
! 191-222 ' 31 i 
~---·· nz:m-··;- --r i-6 --
r--- . -r---~---r--·---
, 238,410 __ t __ H2 _ ·-·-···-· __ ' 
l 410-5'10 i . 100 
:- 510'526- i 16 r---- ! 

r------ --·- ;---- -~----~ 
! . 526-660 ! • 134 • 
:--66o:6a-o··-r~-.--2-a-···r~----·····l 
' Total • ' 283' · · •·· · 397 ' 

t_ -==IE.taiLen9Q~o~~6so· . --J 
Table.2. TJ·anscct distance .datil fpr mosaictr;mscct. 

Please contact us to schedule a site visit should you deem it necess~ry. 

Sincerely, 

NORTHRUP ASSOCIATES. INC. 

~ "" ...-:> CJt2xJe. 

James G. White 
Natural Resource Manager 

JW:jw 

Enclosure 

JUL !l 'I! 2il0'1 
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REPLY TO 
ATTENTION OF: 

Compliance Section 

.Comglainant's Ex. 46. 

D!OPARTMENT OF THE ARMY 
GALVESTON DISTl!ICT, CORPS. OF ENGINEERS 

P.O. fl()X 1229 
GALVESTON, TEXM 77553·1229 

Attgust 2, 2004 

SUBJECT: D-16282; ACR-LP, 74-Acre Tract, Rose City, Orange County, Texas 

Mr. James G. White 
Natural Resoltrce Manager 
NQrtlU'!.fP Associates, Inc. 
9328 Westview Drive, Suite 100 
Houston, Texas 77055 

Dear Mr. White: 

This concerns your verifkation request on a 74-acre tract for ACR-LP. The subject tract is 
located between Tiger and Ten Mile Creeks, north oflnterstate 10 in Rose City, Orange County, 
Texas. 

Based on your July 30, 2004 revised wetland delineation report and our July 29, 2004 site 
visit, we concur that the site contains 8.5-acres of wetlands adjacent to Tiger and 
Ten Mile Creeks. Therefore, any discharge of dredged or llll material (including mechanized 
land clearing) into these areas will require a Department of the Army permit prior to the 
initiation of any work. These wetlands met the criteria of the 1987 Wetland Delineation Manual 
and are subject to jurisdiction pursuant to Section404 of the Clean Water Act. 

This determination has been conducted to identify the limits of the Corps Clean Water Act 
jurisdiction for the particular site identified in this req!lest. This determination may not be valid 
for the wetland conservation. provisions of the Food Security Act of 1985, as amended. If you or 
your tenant are USDA program participants, or fUJticipate participation in USDA programs, you 
should request a certified wetland determination from the local office oftbe Natural Resources 
Conservation Service prior to starting work. 

This approved jurisdictional determination, hascd on the information provided with your 
request, is valid for 5 years from the d;l.!e of this letter, unless new information warrants a 
revision of the determination prior to the expiration date. Please reference detenuination fik 
number D-16282 in future correspondence pertainil1g to this subject. The enclosed sheets 
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provide information regarding the administrative appeal process. If you have auyqu~stio11S 
concerning \his determination or possible appeal of \his determination, please contact 
Mr. Dwayne Johnson at the letterhead address or by calling 409-766~6353. 

Enclosme 

Sincerely, 

Kenny Jaynes 
North Unit Leader 
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NORTHRUP ASSOCIATES, INC. 
LAND PLANNING • ENVIRONMENTAL • REAL ESTATE CONSULTANTS 

AugustS, 2004 

Mr. Kenny Jaynes 
North Compliance Unit, Galveston 
U.S. Army Corps of Engineers 
P.O. Box 1229 
Galveston, Texas 77553-1229 

Re. Request for Jurisdictional Determination on an Approximate 6-Acre 
Active BOITOW Pit Owned by ACR-LP and Operated in 
Vidor, On!t!ge County, Texns 

() I(,Y45 

AUG 0 9 2004'h~"'3 n 

Pear Mr. Jayl)es, 

on.J>eJ:alfotAcR-fJ>,··N&rthr~JYAsso•bi~i<Xs,Iil&,(WAiJi~f¢ilt~~ti,l~~}\irisdictional 
Deternlipati()l.J<>n ;)n•active.bQrrow pitjooated appr()ximate]y.3jniles)JOtth ofiH-10 in Vidor, 
Orange Cott)Jty, Texas. 

The approxi~Jate 6-a~re sitei§al! openlti()J!alborr()I:Y pit.l>'hl~P~rliliJly withil)·.the ·1 00-year and 
500-year flood plains.(Exhi~it 4). J3.gse.d.on <;;olor infi"gr,cdp~.QtQ§,J)l~UI)GS map, and the 
svrronnping veget~ti(l!l,. the are~ oforeration '\Yap. ex~ay.~te~)Vi.thing9~-wetlands, In ad(,lition, a 
HOn"wetland corridqr dominated• by ·Job.l(illypine (Pin~;sta~da}lies between the existing· mining 
operation andjurisdicti<;mal waters. 

The site Jacks a sntfacc ~ydtol("Jgic coJ1Jl(lctiontojufis\lictional watl;lrsahd th.e existing boiTow pit 
exhibits np·oJ·dinliJYhighwatermark; 

Furtl;ertn()h;;pl1iJ~Il§~l)'~,~003,Arv!\I¢1'P1lChStaJJ4l.~?:~<s~~B~!lj~d,~r. Andy Williams and 
Mr. J ayso11 Hudso11 ~~~~?~ ··~·s.fte ,·ecol)nais~.~nc~ l\JI(J cval~aaoll vi~)t,{!'>lo .wetland violations 
w(lre .identifi.edduril)gtJxetour.m)d nonehavG beep bnnJgljtto.m)ra(teption since the US ACE 
visit 

Please rcsppndat your earliest convetJicnce. 

NOR'fllRIJP ASSOCIATES, INC. 

(l·.r?·· /7. {:)~ 
James .G. White 
S.eili.or EJJvir,,nmMtal Specia\i$!1 
Project Manager 

Enclosure 

9328 Westview Drive. Suite 100, Houslon. Texas 77055 Telephone• 713/461-3489 lf8ag~:'11(!)0J&fJ~W1 
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Compliance Section 

QQmglainant's E~, 46 

DEPARTMENT QF THE ARMY 
GALVESTON DISTRICT,.CORPS .OF ENGINEERS 

P. 0. BOX122Q 
GALVESTOHTX 77553·1229 

l)ecember 29, 2004 

SUBJECT: D-16395; ACR·LP, Jurisdicti\;mal Determin~tion, TigerCreek, Vidor, 
Jefferson County, Texas 

Mr. Jimmy G. White 
Senior Environmental Specialist/ Project Man:tger 
Northrup Associates, Inc. 
9329 Wcstvjew Drive, Suite 100 
Ho\lSton; TeXI\s .77055 

Dear Mr. White: 

This concerns your request for a jurisdictional detern;in>ttion on behalf of ACR-LP for the 
borrow pit. The project area is located north of Interstate 10, near Tiger Creek, in Vidor, 
Jefferson County, Texas. 

Based on a desk review of the information you submitted, U.S.G.S. Topographic Map, 
1995 Digital Orthophoto Quarter-Quadrangle, Flood Insurance Rate Map for Jefferson County, 
National Wetland Inventory Map and our December 27, 2004 site visit, we conclude that the 
borrow pit is not a water of the United States. Therefore, the discharge of dredged or fill 
material within the borrow ditch is not subject to Seetion 404 of the Clean Water Act and does 
not require a Department of the Army permit. 

111is determination has been conducted to identify the limits of the Corps Clean Water Act 
jurisdiction for the particular site identified in this request. Tltis determination may not be valid 
for wetland conservation provisions of the Food Security Act of 1985, as amended, If yon or 
your tenant are USDA program participants, or anticipate participation in USDA programs, you 
should request a certified wetland. determination from the local office of the Natural Resources 
Conservation Service prior to starting work. 

TI1is approved jurisdictional dete.rmination is valid for 5 years fiom the date of this letter, 
unless new infonnation warrants a revision prior to the expiration date. Please see the enclosed 
sheets regarding the administrative appeal process for jurisdictional determinations. In addition, • 
please note that the area immediately north of the boJTow pit appears to have areas that may meet 



Complainant's £2L1_6. 

L~~Ofoe'\ 
/.1fubSON/jw/~10.8 

CESWG-PE-RC 

th~ criteri~ ofthe 1987 Corps of Engineers Wetland Delineation Manual. If you have any 
questions coneeming this matter, please reference file number D-16395 !Uld contact 
Mr. Jayson M. H\ldsOll at the le>!terhead address or by telephone at 409-766."_3108 or email at 
jayson.m.hudson@swg02.usace.army.mil. 

Sincerely, 

Kenny Jaynes 
Leader, NortJ1 Compliance Unit 

~-
JAYNES 

f~ CESWG-PE-RC 
Enclosures 


