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PETITION FOR REVIEW OF

U.S. ENVIRONMENTAL PROTECTION AGENCY REGION VI ADMINISTRATOR
DESIGNATION DECISION AND RECORD OF DECISION IN RESPONSE TO
PETITION BY AMIGOS BRAVOS FOR A DETERMINATION THAT STORMWATER
DISCHARGES IN LOS ALAMOS COUNTY CONTRIBUTE TO WATER QUALITY
STANDARDS VIOLATIONS AND REQUIRE CLEAN WATER ACT PERMITS

I. Introduction

Pursuant to 40 C.F.R. § 124.19(a), the Incorporated County of Los Alamos, New Mexico
(“County” or “Petitioner”) herein petitions the U.S. Environmental Protection Agency (“EPA”),
Environmental Appeals Board (“EAB” or “Board”) for review of a decision by the U.S. EPA VI,
Regional Administrator dated December 16, 2019, and titled “Designation Decision and Record
of Decision in Response to Petition by Amigos Bravos for a Determination that Stormwater
Discharges in Los Alamos County Contribute to Water Quality Standards Violations and Require
Clean Water Act Permits” (“Designation Decision’) and as attached hereto as Attachment 1. The
Designation Decision was served on the County by the Regional Administrator through the U.S.

Mail sent on December 18, 2019 and received by the County on December 24, 2019. /bid.

II. Factual and Statutory Background

This matter began in June 2014, when Amigos Bravos, a non-governmental river conservation
organization, submitted a petition to the Regional Administrator of U.S. EPA Region VI
(“Regional Administrator”) under 33 U.S.C.S. § 1342(p)(2) and 40 C.F.R. § 122.26(a)(9)(i)(D),
also known as the “Residual Designation Rule”, to request that the Regional Administrator issue
a determination that the County’s and other parties stormwater discharges “...contributes to a

violation of a water quality standard or is a significant contributor of pollutants to waters of the



United States”, hereafter the “Amigos Bravos Petition.” Attachment 1, Appendix 3. As provided
in the Designation Decision, page 1, the Amigos Bravos Petition was received by U.S. EPA,

Region VI, on June 18, 2014. Attachment 1, Designation Decision.

On March 17, 2015, the Regional Administrator published notice in the Federal Register (80
FR 13852) of his preliminary determination (hereafter “Preliminary Determination”) that
“discharges of storm water from small municipal separate storm sewer systems (MS4s) on LANL
property and urban portions of Los Alamos County contribute to violations of one or more NM
WQS.” Attachment 1, Designation Decision, page 1. The Preliminary Determination required
that interested parties submit comments on or before April 16, 2015. This deadline was later

extended to June 15, 2015. Id.

On June 15, 2015, the County submitted its public comments to the Preliminary
Determination, titled “/ncorporated County of Los Alamos Comments to Notice of Availability of
Preliminary Determination of Certain Stormwater Discharges in the State of New Mexico under
the National Pollutant Discharge Elimination System of the Clean Water Act [FRL-9924-58-
REGION-6/", hereafter “LAC Comment”, to the Preliminary Determination. See Attachment 1,

Appendix 3, LAC Comment,

On December 16, 2019, which was 2,004 days, or 5 years and 5 months later, the Regional

Administrator issued his final Designation Decision, contrary to 40 C.F.R. § 122.26(f)(5).



Attachment 1. This was only after Amigos Bravos filed a petition in the U.S. District Court,
District of New Mexico, Case No. 1:19-cv-852, to compel the Regional Administrator to issue his

decision.

III.  Threshold Procedural Requirements

Petitioner satisties the threshold requirements for filing a petition for review under 40 C.F.R.

Part 124, to wit:

This Petition is timely filed by the County, as Petitioner, pursuant to 40 C.F.R. § 124.19(a)(3).
The Regional Administrator dated his Designation Decision on December 16, 2019, and served
notice of the issuance of the Designation Decision to the County via U.S. Mail sent December 18,

2019. Attachment 1.

The County has standing in this matter as it submitted public comment on the Preliminary
Determination and is one of the three (3) entities designated in the Regional Administrator’s
Designation Decision to obtain a NPDES MS4 permit. See Attachment 1, Cover Letter, page 1
and Designation Decision, pages 10-11. Further, the County has preserved its challenges in this
Petition as the County raised its challenges in the County’s LAC Comment submitted on June 15,
2015. Attachment 1, Appendices 2 and 3. In addition to these substantive challenges, the County
raises fatal jurisdictional and procedural errors by the Regional Administrator in issuing his final

Designation Decision.

IV.  Argument

In addition to the County’s prior submitted comments, and reserving any further rights of

redress, the County challenges the Regional Administrator’s Designation Decision as follows:



1. The Regional Administrator’s Designation Decision is improper, an abuse of discretion and
not in accordance with law as the Designation Decision, contrary to 40 C.F.R. § 122.26(f)(5)
(requiring a final decision within 90 days), was issued more than 2,006 days, or 5 years and 5

months, after the submission of the Amigos Bravos Petition;

2. The Regional Administrator’s Designation Decision is clearly in error and an abuse of
discretion as the Regional Administrator failed to establish jurisdiction or provide sufficient
evidence supported by an articulated rational decision in light of all information in the record, that
the County discharges stormwater into “waters of the United States” which is a condition precedent

to establish that the EPA and the Regional Administrator has jurisdiction;

3. The Regional Administrator’s Designation Decision abused his discretion and acted contrary
to law, specifically 40 C.F.R. § 124.13, 40 C.F.R. §124.14, and 40 C.F.R. § 124.17(b) by: 1)
considering new evidence and information that was not a “new point” or “new material” from the
public comment; and 2) receiving, considering, and relying upon additional public comment from
the New Mexico Environment Department (“NMED”), a commenting party to the Preliminary
Determination, some 1,586 days (4 years and 4 months) after the close of public comment, without
properly reopening public comment in accordance with 40 C.F.R. §124. 14, and which materially

and substantively changed NMED’s prior submitted position; and

4. The Regional Administrator abused his discretion, in a manner not in accordance with law
and in a conclusory, unsupported manner, provided insufficient data and information to rationally
and reasonably support the conclusion that the County was contributing to water quality violations

in an articulated manner.



A. The EAB must dismiss the Designation Decision pursuant to 40 C.F.R. §
122.26 (f)(5) due the Regional Administrator’s failure to issue his Designation
Decision within 90 days.

The EAB must reverse and remand the Designation Decision for dismissal because the
Regional Administrator abused his discretion and acted contrary to law when he failed to issue his
Designation Decision within 90 days from the date of receipt of the Amigos Bravos petition as is
required by 40 C.F.R. § 122.26(f)(5). 40 C.F.R. § 122.26(f)(5) (“The Director shall make a final
determination on any petition received under this section within 90 days after receiving the petition
...7); see also Attachment 1, Designation Decision, page 1, and Appendix 2, Amigos Bravos

Petition, page 3.

Pursuant to the legal constraints placed upon the Regional Administrator under the regulations,
the Regional Administrator was required to make a final determination within 90 days after
receiving the petition. The 90-day deadline, not the 180-day deadline, is applicable because, as
provided in the Designation Decision, the Regional Administrator was unable to designate the
County as a “small MS4” under 40 C.F.R. § 122.32(a)(1). See Attachment 1, Appendix 5,
Response to Comments, page 3-4 (“EPA confirms that Los Alamos County does not contain any
"urbanized areas" as defined by the Census Bureau in the 2010 Decennial Census.”); see also
Attachment 1, Appendix 2, Amigos Bravos Petition. Thus, pursuant to 40 C.F.R. § 122.26(f)(5),
the Regional Administrator had a maximum of 90 days, or until Monday, September 29, 2014, to

issue a final determination on the Amigos Bravos Petition.

The Amigos Bravos Petition was submitted to the Regional Administrator on June 30, 2014.
See Attachment 1, Section I, Page 1; see also Attachment 1, Appendix 2. The final Designation
Decision was not issued until December 16, 2019, 1,995 days, or 5 years and 5 months, after the

40 C.F.R. § 122.26(f)(5) 90-day deadline. Attachment 1, Cover Letter, page 1.



Importantly, had the Regional Administrator issued his final Designation Decision within the
90-day window, the “waters of the United States” rule (40 C.F.R. § 122.2) then in affect would
have materially supported the County’s position that the water sources in question were beyond

the jurisdiction of the EPA and the Regional Administrator.

The Regional Administrator’s Designation Decision is contrary to law as it is not in accordance
with 40 C.F.R. § 122.26(f)(5). The EAB should therefore reverse and remand the Petition for

dismissal.

B. The Regional Administrator fails to establish that the County’s alleged
discharges were to jurisdictional waters of the United States, a pre-requisite to
establishing NPDES and MS4 jurisdiction.

The Regional Administrator’s Designation Decision was clearly in error, contrary to the
evidence, and a abuse of discretion, as there is insufficient rational evidence that the alleged
County stormwater discharges are to tributaries that qualify under 40 C.FR. § 122.2 as “waters of

the United States.”

As provided in the LAC Comment, the County raised, in great detail, the jurisdictional issue
of whether a NPDES MS4 permit was appropriate, as none of the alleged stormwater discharges
were to “waters of the United States” as defined by the EPA in 40 C.F.R. § 122.2. See Attachment

1, Appendix 3, LAC Comment.

The County first challenged the Regional Administrator’s Preliminary Designation because in
order for EPA and the Regional Administrator to assert federal jurisdiction and satisfy the NPDES
permit requirements, the Regional Administrator must first establish by some “considered

judgement” with an articulated and clear reason find that point source stormwater discharges of

the County reach federal jurisdictional waters. /Id. (emphasis added). A determination that the




alleged discharges of the County are to “waters of the United States” is a condition precedent to

establish federal jurisdiction under 33 U.S.C.S. § 1342(p)(2) and 40 C.F.R. § 122.26(a)(9)(i)(D).

The definition of “‘discharge of a pollutant’ and the term ‘discharge of pollutants’ each means

(A) any addition of any pollutant to navigable waters from any point source, (B) any addition of

any pollutant to the waters of the contiguous zone or the ocean from any point source other than a
vessel or other floating craft.” See 33 U.S.C.S. § 1362(12)(emphasis added); see also 33 U.S.C. §
1342(16)(“The term “discharge” when used without qualification includes a discharge of a

pollutant, and a discharge of pollutants.”).

Where the proposed NPDES permit is for discharge of stormwater, the Regional Administrator
may require a permit where the Regional Administrator “...determines that the stormwater
discharge contributes to a violation of a water quality standard or is a significant contributor of

pollutants to waters of the United States.” 33 U.S.C.S. § 1342(p)(2)(E) (emphasis added); see also

40 C.F.R. § 122.26(a)(9)(i)(D); see also 33 U.S.C.S. § 1342(p)(2), 1362(14) (A municipal separate

storm sewer system is a "point source.").

Thus, pursuant to the definition of what constitutes a “discharge” from a “point source” under
federal law and prior to requiring a NPDES MS4 permit, the alleged County discharges must be
found by the Regional Administrator to be a discharge to federal navigable waters. See 33 U.S.C.S.
§ 1362(12) and (16); see also U.S. v. Riverside Bayview, 474 U.S. 121 (1985), Solid Waste Agency
of Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001), and Rapanos v.
United States, 547 U.S. 715 (2006); 55 Fed. Reg. 47990, 47996 (Nov. 16, 1990) (stating that the
MS4 permit requirement "only covers storm water discharges from point sources") and Decker v.
Nw. Envtl. Def. Ctr., 568 U.S. 597, 602 (2013) (stating that the Clean Water Act only regulates

discharges from point sources to waters of the United States).



Even the Amigos Bravos Petition recognized this fundamental jurisdictional requirement. See
Attachment 1, Appendix 2, Amigos Bravos Petition, pages 1 and 2 (“In order to ensure that such
water quality standards will be achieved, no person may discharge any pollutant into waters of the
United States from a point source without a National Pollutant Discharge Elimination System
(NPDES) permit... EPA’s Clean Water Act regulations further specify that “discharge of a
pollutant” includes “additions of pollutants into waters of the United States from: surface runoff

which is collected or channeled by man.”) (emphasis added).

In response to the County’s challenge of this jurisdictional question, and as raised in its LAC

Comment, the Regional Administrator, in a conclusory manner responded as follows:

“EPA disagrees with the commenter's assertions. The information available to EPA
demonstrates that stormwater from Los Alamos County flows and conveys pollutants to the
Rio Grande, which is a traditional navigable water and thus a water of the United States
under the CWA and federal regulations...See also LANL's PCB and Metals Reports. The
Jact that stormwater from Los Alamos County flows to the Rio Grande is supported by
NMED's October 18, 2019 letter to EPA in support of this designation. That letter states
that stormwater studies conducted by both LANL and NMED "confirm that elevated levels
of metals and PCBs are contained in urban stormwater leaving the impervious areas of the
Lab and the County. As these areas discharge into waters of discharge to what later
becomes a drinking water source for irrigation uses along the Rio Grande, NMED
underscores the importance of this designation to assist in the protection of human health
and the environment. Letter dated October 18, 2019 from James C. Kenney, Cabinet
Secretary, NMED to Ken McQueen, Regional Administrator, USEPA Region 6, included
in Appendix 3...The Buckman Direct Diversion Project (BDD), a joint regional project of
the City of Santa Fe and Santa Fe County, submitted a letter to the Governor of New
Mexico and NMED expressing concern over pollutants in stormwater discharges flowing
to the Rio Grande and the negative impacts of these discharges ("BDD letter").? In that
letter, representatives of the City and the County state that the BDD is located on the Rio
Grande "downstream of the Cities of Espanola and Los Alamos as well as a portion of Los
Alamos National Laboratory that is in the LA/Pueblo canyon watershed. Due to its location
on the Rio Grande the BDD has unique concerns regarding the water quality of the Rio
Grande and runoff coming from the Pajarito Plateau, where the City of Los Alamos and
the Los Alamos National Laboratory (LANL) are located." BDD letter, page 1. The BDD
letter states that because stormwater flows from Los Alamos County to the Rio Grande and
because the BDD diverts water from the Rio Grande for use as drinking water for the Cities

10



of Santa Fe and Albuquerque, ‘the BDD has had to cease diversions when it received
notification that potentially contaminated surface water from the Pajarito Plateau canyons
would reach the Rio Grande upstream of the BDD.” BDD letter, page 2.”

Appendix 1, Designation Decision, Appendix 5, pages 7-8 (emphasis added).'

The Regional Administrator here, clearly in error, uses only two (2) documents to counter the
County’s position that the Regional Administrator does not have federal jurisdiction over the
alleged County stormwater discharges: the NMED October 18, 2019 letter and the June 7, 2019

Buckman Direct Diversion Project letter.

Neither of these two documents provide or establish, with any reasonable clarity, the basis
supporting his conclusion including the significance of the crucial facts he relied upon when
reaching his conclusion. The two documents show that the Regional Administrator only relied
upon the opinions of others. The Regional Administrator’s conclusory statement in his response
to comments, Attachment 1, Appendix 5, page 7-8, simply provides “[t]he information available
to EPA demonstrates that stormwater from Los Alamos County flows and conveys pollutants to
the Rio Grande, which is a traditional navigable water and thus a water of the United States under
the CWA and federal regulations.” In support of this conclusion the Regional Administrator then
provides that “[t]he fact that stormwater from Los Alamos County flows to the Rio Grande is
supported by NMED's October 18, 2019 letter to EPA in support of this designation.” Id., at 7
(emphasis added). However, neither of these documents are sufficient to establish that the

County’s alleged discharges are to “waters of the United States.”

In review of the NMED’s October 18, 2019 letter (“NMED Letter”), it is only one page long

with four pages of tables showing water quality segments, “WQS” reference, impairments, and

! The letter from the Buckman Direct Diversion Project to the New Mexico’s Governor was published on June 7,
2019. See Footnote 4 below.
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TMDL/4b data from the Department’s 2018-2020 303D/305B Report. See Attachment 2. The

only reference to any discharge from the County is as follows,

“As these areas discharge to what later becomes a drinking water source for both the City of
Santa Fe and the City of Albuquerque, in addition to a source for irrigation uses along the Rio
Grande, NMED underscores the importance of this designation to assist in the protection of

human health and the environment.

Attachment 1, Appendix 5, page 7-8 (emphasis added). Nothing in this NMED letter however
provides any clear, convincing, or articulated rational basis for the Regional Administrator’s
finding that the County’s stormwater discharges are to “waters of the United States” as defined

under 40 C.F.R. § 122.2 and required as a condition precedent to establish federal jurisdiction.

The Regional Administrator, then attempts to use the June 7, 2019 Buckman Direct Diversion
Project letter (“Buckman Letter”), attached hereto as Attachment 3, to show that the alleged
County discharges are to federal jurisdictional “waters of the United States.” However, looking to
the Buckman Letter, only three pages long, the Regional Administrator states in support of his

jurisdictional finding that,

“The BDD letter states that because stormwater flows from Los Alamos County to the Rio
Grande and because the BDD diverts water from the Rio Grande for use as drinking water for
the Cities of Santa Fe and Albuquerque, ‘the BDD has had to cease diversions when it received
notification that potentially contaminated surface water from the Pajarito Plateau canyons
would reach the Rio Grande upstream of the BDD.””

See Attachment 1, Appendix 5, Response to Comments, page 8; see also Attachment 3, page
2. These conclusory statements by the Regional Administrator and use of even further conclusory
letters, clearly in error, misapplies and fails to meet the required legal standard of review, and does

not provide any rational, reasonable or articulated basis for the Regional Administrator’s assertion

12



of federal jurisdiction under 33 U.S.C.S. § 1342(p)(2) or 40 C.F.R. § 122.26(a)(9)(i)}(D) to require
a NPDES MS4 permit. The Regional Administrator fails to demonstrate that the County’s alleged

stormwater discharges are to “waters of the United States.”

The NMED Letter and Buckman Letter, as used by the Regional Administrator, are improper
and nsufficient to provide the necessary elements to establish federal authority over local and
intra-state waters. Moreover, in his Designation Decision, the Regional Administrator fails to
articulate which “waters of the United States” rule he used in his analysis to determine the County’s
alleged discharges are to “waters of the United States”, thereby subjecting the County to federal
regulation. It cannot be determined whether the Regional Administrator applied the 1) pre-2015
“waters of the United States” rule in effect during the 90-day timeline in which the Regional
Administrator’s final decision was required; 2) the 2015 “waters of the United States” rule in effect
at the time the Regional Administrator’s Designation Decision was made on December 16, 2019;
or 3) the current “waters of the United States” rule as provided in 84 FR 56626, 56668, dated
October 22, 2019, and effective December 23, 2019, 5 days after the Designation Decision was
served. By failing to provide which rule was used in the Designation Decision, the Regional
Administrator nécessarily fails to articulate clearly the basis of EPA’s and the Regional

Administrator’s jurisdiction.

C. The Regional Administrator’s Designation Decision was in error., an abuse of
discretion, and contrary to 40 C.F.R. § 124.13 and 40 C.F.R. § 124.17(b).

The Regional Administrator acted in error, abused his discretion, and contrary to 40 C.F.R. §
124.13 and 40 C.F.R. § 124.17(b) by considering new evidence and information that was not a
“new point” or “new material” raised during the Preliminary Determination public comments,

specifically: 1) the State of New Mexico's 2016-2018 and 2018-2020 Clean Water Act 303D/305B

13



Reports; 2) the inappropriately submitted additional public comments from the New Mexico

Environment Department (“NMED”); and 3) the Buckman Letter.

o The Regional Administrator's use of the State of New Mexico's 2016-2018 and
2018-2020 Clean Water Act 303D/305B Reports was in error and not in accordance
with law.

As provided in the Designation Decision, the public comment period for the Preliminary
Designation Decision (80 FR 13852) closed on June 15, 2015. As provided in Attachment 1,
Appendix 3 of the Designation Decision, multiple parties submitted public comment on the
proposed action. Part of the comments, including that of the Petitioner Amigos Bravos, referenced
the State’s Clean Water Act 2012-2014 and 2014-2016 303D/305B Reports. At that time, and
until the close of public comment period, only the State’s 2014-2016 and prior years’ 303D/305B

reports were available for use in public comment period.

However, as provided in the Designation Decision, the Regional Administrator clearly states
that he used and considered the State’s 2016-2018 303D/305B Report® as well as the 2018-2020
303D/305B Reports® in his final Designation Decision. See Attachment 1, Section III, A. 1., page

6-8 and Appendix 5, Response to Public Comments.

The Regional Administrator’s use and consideration of the State’s 2016-2018 and 2018-2020
303D/305B Reports by the Regional Administrator clearly constitutes error and an abuse of
discretion as the State’s 2016-2018 and 2018-2020 303D/305B Reports were: (1) not “new points”

or “new material” raised during the public comment period as provided in 40 C.F.R. § 124.17(b);

? EPA Regional VI approved the 2016-2018 303D/305B Report on September 23, 2016. EPA approval letter
available on the NMED’s website at https://www.env.nm.gov/wp-content/uploads/sites/25/2019/04/EPA2016-
2018IRapprovalletterSept232016.pdf. Last visited January 14, 2020.

3 EPA Region VI approved the 2018-2020 303D/305B Report on November 1, 2018. EPA approval letter available
on NMED’s website at https://www.env.nm.gov/wp-content/uploads/sites/25/2018/03/EPA-2018-IR-Approval-
Letter.pdf. Last visited January 14, 2020.
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and (2) the 2016-2018 and the 2018-2020 Reports were not even published or available until 1
year and 8 days, and 3 years, 1 month and 17 days, respectively, from the end of the public

comment deadline of June 15, 2015.

2 The Regional Administrator improperly accepted new public comments from
the NMED on October 18, 2019 which was in error, an abuse of discretion, and
contrary to law.

In addition to the improperly submitted and considered 303D/305B reports discussed above, it
was clear error and an abuse of discretion for the Regional Administrator to consider and rely upon
the October 18, 2019 NMED Letter in his Designation Decision. See Attachment 2. The NMED
Letter was submitted to the Regional Administrator 4 years, 4 mopths, and 3 days from the end of
the public comment period, but only 59 days before the December 16, 2019 Designation Decision.

Although 40 C.F.R. § 124.17(b) provides that the Regional Administrator may comment
and review data on “new points” and “new information” as raised in the public comment period,
here the Regional Administrator accepted and used the NMED Letter in his decision, even though
the letter raised new points and new information than that submitted by NMED during the public
comment period as it summarily reversed NMED’s prior public comment. See Attachment 2,
Attachment A. The acceptance and use of a new and additional public comment, which was only
shared between the Regional Administrator and NMED and to none of the other participants until
the Designation Decision was issued was contrary to law, unfair, clearly in error, and an abuse of
his discretion. Such acceptance of a new public comments so far after the close of the public
comment period 1s in error and an abuse of his discretion. See 40 C.F.R. § 124.11 (“During the
public comment period...[an] interested person may submit written comments on the draft
permit....”); see also Attachment 1, Designation Decision, page 1 (Public comment ended June

15,2015).
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This NMED letter, containing a reversal in position of the NMED, was unrelated to a “new
point” or “new material” raised in the public comment period during 2014-2015. Compare
Attachment 1, Appendix 3, NMED June 15, 2015 to Attachment 2. Moreover, the 2019 NMED
Letter substantively and materially changed NMED’s position in the proceedings from one of
opposition of the Designation Decision to one of support. Neither NMED nor EPA forwarded or
provided the NMED Letter to the County or other parties in the proceedings, nor did the EPA

reopen the public comment period.

As shown in the Designation Decision, Response to Comments, the NMED Letter is
specifically used and relied upon by the Regional Administrator to establish federal jurisdiction.
See Attachment 1, Appendix 5, pages 7-8 (“The fact that stormwater conveyance from Los Alamos
County flows to the Rio Grande is supported by NMED's October 18, 2019 letter to EPA in support
of this designation.”).

The use of the NMED Letter in the Designation Decision, as well as the failure by NMED and
the Regional Administrator to provide a copy of the letter with such a material change in position
of the NMED to the other commenting parties is a stark and unfair abuse of process constituting
clear error. The County therefore requests that the EAB find that the Regional Administrator
abused his discretion and acted improperly and not in accordance with law and reverse and remand

the Designation Decision for dismissal.

3 The Regional Administrator’s use of the Buckman Direct Diversion Project
June 7, 2019 Letter was in error, an abuse of discretion, and not in accordance with
law.

Similar to the Regional Administrator’s improper use of the State’s 2016-2018 and 2018-2020
303D/305B Reports and the NMED Letter, the Regional Administrator committed a clear and

substantial error by considering and relying upon the June 7, 2019 Buckman Letter. See
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Attachment 3; see also Attachment 1, Designation Decision and Appendix 5, Response to Public

Comment, pages 7-8.

The Regional Administrator improperly used the 2019 Buckman Letter to claim support for
his unfounded assertion of federal jurisdiction as follows: “[d]ue to its location on the Rio Grande
the BDD has unique concerns regarding the water quality of the Rio Grande and runoff coming
from the Pajarito Plateau, where the City of Los Alamos and the Los Alamos National Laboratory

(LANL) are located." Id.

Similar to the State’s 2016-2018 and 2018-2020 303D/305B Reports, and the NMED Letter,
the Regional Administrator acted improperly, in error, and not in accordance with law by
considering the Buckman Letter which was obtained after the close of the public comment deadline
(and the deadline for the decision) and was not related to a “new point” or “new material” as raised
during the public comment period in 2014-2015. In an attempt to establish federal jurisdiction,
the Regional Administrator improperly relied upon the Buckman Letter, a uniquely governmental

decision not to be outsourced to others. Attachment 3, page 1.

Such action is clearly in error and in violation of 40 C.F.R.§ 124.13 and 40 C.F.R. § 124.17.
The County therefore request that the EAB reverse and remand the Designation Decision for

dismissal.

It is acknowledged that the Regional Administrator may, in some limited instances, be allowed
to receive and address additional material and information after the close of public comments under
40 C.F.R. § 124.17, if and only if such materials and information address and are related to “new
points” or “new material” received during the original public comment period. This provision is

limited to a specific matter raised by one of the parties who submitted comments in the public
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comment period. Where the Regional Administrator reviews and relies upon newer water quality
reports, ones that are far outside the 90-day decision deadline and years beyond the public
comment period, to further attempt to assert jurisdiction (see Attachment 1, Designation Decision,
pages 60-8), is an abuse of discretion, clearly erroneous, and unfair to the other commenters. More
egregious is the reliance on third parties to make a decision which is solely the Regional

Administrator’s responsibility. /

Not only has the Regional Administrator clearly erred, abused his discretion and acted
contrary to law by considering new evidence and information that was not a “new point” or “new
material” from the public comment, but he received, considered, and relied upon additional public
comment while failing to apply the required legal standard. It is an error and an abuse of discretion
to receive additional comment for inclusion into the record which did not address a “new point”
or “new material” especially when the decision is rendered years after the deadline for the decision.
See 40 C.F.R. § 124.17(b) (“If new points are raised or new material supplied during the public
comment period, EPA may document its response to those matters by adding new materials to the
administrative record.”) and 40 C.F.R. § 124.13; see also City of Taunton v. United States EPA,

895 F.3d 120, 131 (1st Cir. 2018).

D. The Regional Administrator improperly used data and information that does
not reasonably or rationally support the assertion of the Regional Administrator
that County’s alleged discharges “contribute to” exceedances of water quality
standards.

The Designation Decision is clearly in error because the Regional Administrator had
insufficient evidence to rationally and reasonably determine in an articulated and reviewable
manner subject to the appropriate standard that the County’s stormwater discharges “...contributes

to a violation of a water quality standard or is a significant contributor of pollutants to waters of

18



the United States.” See 40 C.F.R § 122.26(a)(9)(i)}(D); see also Blue Water Baltimore, Civil

Action No. GLR-17-1253, 2019 U.S. Dist. LEXIS 47689, at 15 (D. Md. Mar. 22, 2019).

As the 1% Circuit Court of Appeals explained in City of Taunton v. United States EPA, a
NPDES permit is proper when EPA determines that pollutants ““...may be discharged at a level
which will cause, have the reasonable potential to cause, or contribute to an excursion...", the

EPA has interpreted “’reasonable potential’ to mean ‘some degree of certainty greater than a mere

possibility.”” 895 F. 3d 120, 133 (1% Cir. 2018) citing In re Upper Blackstone Water Pollution
Abatement Dist., 14 E.A.D. 577, 599 n.29 (EAB 2010)(emphasis added); see also 40 C.F.R. §

122.44(d)(1).

The County, in its LAC Comment, challenged the veracity and sufficiency of the scientific
data used by the Regional Administrator to find that the County’s alleged stormwater discharges

were contributing to water quality violations. See Attachment 1, Appendix 3, LAC Comment.

In his Designation Decision, the Regional Administrator found, “after review of available
information” that “...EPA has determined that storm water discharges from MS4s located in the
portion of Los Alamos County within the Los Alamos Urban Cluster and on LANL property within
Los Alamos County and Santa Fe County are contributing to violations of NM WQS.” See
Attachment 1, Designation Decision, Sect. 111, page 6. The Regional Administrator then provides
that he “...examined the available data based on two factors: 1) evidence of water quality
impairment; and 2) evidence that pollutant levels in the stormwater discharges are contributing to

those impairments.” /d.

19



Using the State’s 303B/305D Reports for 2012-2014, 2014-2016 and the improper 2016-2018
and 2018-202 303B/305D Reports*, the Regional Administrator erroneously .. .determined that

the receiving waters for at least some of the stormwater discharges from LANL and the Los Alamos

Urban Cluster are listed as impaired on the NM CWA § 303(d) list.” Attachment 1, Designation

Decision, Section III.A.1, page 8 (emphasis added). The Regional Administrator’s determination
was without a proper basis and without some degree of certainty greater than a mere possibility

that the County’s alleged discharges contribution to a violation of WQS.

Next, the Regional Administrator “examined the available data to determine whether at least
some of the stormwater discharges from Los Alamos, White Rock, and LANL have maximum or
median sampling results exceeding one or more of the NM's WQS for a parameter that was listed

as a cause of impairment on the state's CWA section 303(d) list.” /d. (emphasis added).

Then in a conclusory and unsupported manner, and contrary to law, the Regional Administrator
erroneously states that, “[b]ecause waterbodies listed as impaired for a pollutant or pollutants have
no remaining assimilative capacity for those pollutants, maximum or median sampling results

exceeding the state's WQS for one or more of those pollutants indicates that those discharges

contribute to a violation of that WQS.” Id. (emphasis added).

This is the sole and exclusive basis for the Regional Administrator’s Designation Decision. As
provided In re City of Tauton, more than an “indication” is required; there has to be “...some
degree of certainty greater than a mere possibility.” 895 F. 3d 120, 133. The Regional

Administrator’s conclusory and unsupported decision fails to identify and articulate which

4 See footnotes 2 and 3 above.
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evidence establishes to a “degree of certainty greater than a mere possibility” the factual link

between local water body impairments and the County’s alleged stormwater discharges.

As related to PCB exceedances in the local water bodies, the Regional Administrator, in again
another conclusory and unsupported manner contrary to law, then stated that, “[b]ased on review
of the data from the LANL PCB report, EPA also confirmed that heightened PCB concentrations

above 100 ng/LL were measured in Los Alamos County urban runoff. The higher concentrations

are associated with the urban stormwater from the contribution of additional diffuse local sources

in the urban environment” [sic]” Id., page 9 (emphasis added). This last sentence, without further

explanation and use of a report generated by LANL for an entirely different purpose, is the sole
basis for the Regional Administrator’s decision to designate the County as MS4 for exceedances
of PCBs in local water segments. No science-based link or rational articulated explanation
pursuant to the applicable standard is provided by the Regional Administrator to show that there
is a reasonable and supportable link between the County and PCB water quality exceedances. See

also Attachment 1, Appendix 3, LAC Comment, pages 6-7.

As to metal exceedances in local water bodies, the Regional Administrator, provides that

“[b]ased on an independent review of the data * included in the LANL Metals Report...as opposed

to the conclusions reached by LANL within the report, EPA determined that storm water

discharges from MS4s located in the portion of Los Alamos County within the Los Alamos Urban

Cluster and on LANL property within Los Alamos County and Santa Fe County are contributing

to exceedances of one or more NM WOS and therefore meet the criteria for desienation.” Id.

(emphasis added). This conclusory and unsupported finding is erroneously based on the Regional

3 The sources and the methods of the “independent review” are not identified.
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Administrator’s claim that “further analysis™ of “the urban runoff samples exceeded at least one
NM WQS for aluminum, cadmium, copper, or zinc.” /d. Even though the Regional Administrator
stated, as noted here, that it conducted its own “independent review”, the Administrator then
conveniently only uses the same LANL Metals report to make his determination that there is a link
the PCB and metals to runoff from “urban areas of the Pajarito Plateau.” Id. This unsupported
statement however does not provide any scientific analysis or nexus between the County and in-

stream PCB exceedances.

In the Regional Administrator’s final conclusion on the designation, the Regional

Administrator states that,

“[blased on the Agency's independent review of all available information, EPA finds that
pollutants associated with impairment are present at levels above WQS in stormwater
discharges from MS4s located in the portion of Los Alamos County, New Mexico within the
Los Alamos Urban Cluster as defined by the latest Decennial Census and on Los Alamos
National Laboratory property located within Los Alamos County and Santa Fe County, New
Mexico. As such, EPA determines that these discharges contribute to the impairments listed
by the State.”

Id., page 10 (emphasis added).

The Regional Administrator was clearly in error and not in accordance with law because his
Designation Decision is made with only conclusory, unsupported, and unarticulated reasoning,.
The County therefore requests that the Board reverse and remand for dismissal the Regional

Administrator’s Designation Decision.
V. Conclusion

The County requests that the EAB reverse and remand for dismissal the Regional

Administrator’s Designation Decision for the all above-mentioned reasons.
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VI. List of Attachments

The following documents are provided by Petitioner as follows:

L. “Designation Decision and Record of Decision in Response to Petition by Amigos Bravos
for a Determination that Stormwater Discharges in Los Alamos County Contribute to Water
Quality Standards Violations and Require Clean Water Act Permits” by U.S. EPA, Region VI,

Regional Administrator (December 16, 2019).

2. Letter from James Kenny, Cabinet Secretary of the New Mexico Environment Department

dated October 18, 2019 (re: Los Alamos Residual Designation Petition).

3. Letter from Anna Hamilton, Santa Fe County Commissioner and Chair, Buckman Direct
Diversion Project Board, to Michelle Lujan Grisham, Governor, New Mexico dated June 7, 2019

(re: Buckman Direct Diversion Project Board Water Quality Priorities).

VII. Request for Oral Argument

Petitioner, County, respectfully requests oral argument before the Environmental Appeals
Board on its petition for review of the Regional Administrator’s Designation Decision because it

believes oral argument will be of assistance to the Board.

VIII. Statement of Compliance with the Word/Page Limitation

In accordance with 40 C.F.R. § 124.19(d)(1)(iv) & (d)(3), I hereby certify that this Petition
does not exceed 14,000 words. Not including the transmittal letter, caption, table of contents, table
of authorities, figures, signature block, table of attachments, statement of compliance with the

word limitation, and certification of service, this Petition contains 6,007 words.



IX. Certificate of Service

[ hereby certify that on this the 17" day of January 2020 a copy of the foregoing Petition for
Review was served on Respondent and the parties to the underlying action, identified below, by

U.S. First Class mail:

U.S. Environment Protection Agency
Ken McQueen, Regional Administrator
U.S. EPA Region VI

1445 Ross Avenue, Suite 1200

Dallas, Texas 75202

=

Kévin J. Powers, Assistant County Atton-ley
Incorporated County of Los Alamos, New Mexico
1000 Central Avenue, Suite 340

Los Alamos, New Mexico 87544

Telephone: (505)662-8020

Email: kevin.powers(@lacnm.us,
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ATTACHMENT 1

“U.S. ENVIRONMENTAL PROTECTION AGENCY REGION VI
ADMINISTRATOR DESIGNATION DECISION AND RECORD OF
DECISION IN RESPONSE TO PETITION BY AMIGOS BRAVOS FOR A
DETERMINATION THAT STORMWATER DISCHARGES IN LOS ALAMOS
COUNTY CONTRIBUTE TO WATER QUALITY STANDARDS VIOLATIONS
AND REQUIRE CLEAN WATER ACT PERMITS”

(December 16, 2019)





































































































































































































































































































































































































































































































































































































































































ATTACHMENT 2. NMED Letter
Petition by the Inc. County of Los Alamos, NM

NEW MEXICO
ENVIRONMENT DEPARTMENT

Harold Runnels Building
1190 Saint Francis Drive, PO Box 5469
Santa Fe, NM 87502-5469

Michelle Lujan Grisham Telephone (505) 827-2855 Jam'es C. Kenney
Governor Cabinet Secretary
www.env.nm.gov
Howle C. Morales Jennifer J. Pruett
Lt. Governor Deputy Secretary

October 18, 2019

Ken McQueen
Regional Administrator
USEPA Region 6

1201 Eim St.

Dallas, TX 75202

Re: Los Alamos Residual Designation Petition
Dear Regional Administrator McQueen:

The New Mexico Environment Department (NMED) supports the proposed MS4 designation for Los
Alamos County. Designation of this particular area under the stormwater permitting program would
provide, among other benefits, a comprehensive mechanism to coordinate efforts to address
contaminated stormwater. Urban stormwater studies have been conducted by both Los Alamos National
Laboratory and NMED. These studies confirm that elevated levels of metals and PCBs are contained in
urban stormwater leaving the impervious areas of the Lab and the County. As these areas discharge to
what later becomes a drinking water source for both the City of Santa Fe and the City of Albuguerque, in
addition to a source for irrigation uses along the Rio Grande, NMED underscores the importance of this
designation to assist in the protection of human health and the environment.

As noted in the Residual Designation Petition submitted to EPA by Amigos Bravos in 2014 and EPA’s March
2015 Preliminary Determination (80 FR 13852), stormwater is a significant source contributing to the
continued water quality impairments documented in NMED’s 2018-2020 CWA Section 303(d) List of
Impaired Waters. We agree with EPA’s Preliminary Determination that the regulatory criteria for making
a residual designation are met in this case (40 CFR 122.26). An updated list of the current impairments is
included with this letter as Appendix A, which includes all Pajarito Plateau watersheds in addition to the
Rio Grande below Los Alamos.

This letter supersedes the letter dated June 15, 2015, conveying NMED’s prior position on the MS4
designation. If you require any further data or assistance, please do not hesitate to reach out to my staff
in the Surface Water Quality Bureau. NMED looks forward to engaging with EPA Region 6 to continue
strong protections for our precious water resources in New Mexico.

Sincerely,

Cabinet Secretary
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Cc: Charles Maguire, Director, Water Quality Protection Division, EPA Region 6
Rebecca Roose, Director, Water Protection Division, NMED
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Petition by the Inc. County of Los Alamos, NM

Attachment A:

Water Quality Impairments from NMED’s 2018-2020 CWA §303(d)/§305(b) Integrated List:
Segment WAQS Reference Impairments TMDL/4b
Acid Canyon 20.6.4.98 NMAC | Adjusted gross alpha, PCBs in water None
(Pueblo to column, dissolved copper, TR aluminum
headwaters)

Bayo Canyon (San | 20.6.4.98 NMAC [ Not assessed None
lidefonso

boundary to

headwaters)

DP Canyon (Los 20.6.4.128 NMAC | Adjusted gross alpha, PCBs in water None
Alamos Canyon to column, TR aluminum

LANL bnd) e

Graduation 20.6.4.98 NMAC | Dissolved copper, PCBs in water column None
Canyon (Pueblo

Canyon to

headwaters)

Guaje Canyon 20.6.4.98 NMAC | Fully supporting None
(San lidefonso bnd

to headwaters)

Kwage Canyon 20.6.4.98 NMAC | Not assessed None
(Pueblo Canyon to

headwaters)

Los Alamos 20.6.4.128 NMAC | PCB in water column, adjusted gross alpha, | None
Canyon (DP total mercury, total recoverable cyanide,

Canyon to upper total recoverable selenium

LANL bnd) L
Los Alamos 20.6.4.127 NMAC | Fully supporting None
Canyon (Los

Alamos Rsvr to

headwaters)

Los Alamos 20.6.4.128 NMAC | Adjusted gross alpha, PCBs in water None
Canyon (NM-4 to column, total recoverable aluminum, total

DP Canyon) recoverable cyanide, radium, total mercury

Los Alamos 20.6.4.98 NMAC | Not assessed None
Canyon (San

lldefonso bnd to

NM-4)

Los Alamos 20.6.4.98 NMAC | Not assessed None
Canyon (Upper

LANL bnd to Los

Alamos River) -

Pojoaque River 20.6.4.114 NMAC | PCBs in water column None
{San lidefonso bnd

to Pojoaque bnd)

Pueblo Canyon 20.6.4.98 NMAC | PCBs in water column, total recoverable None

{Acid Canyon to
headwaters)

aluminum, adjusted gross alpha, dissolved
copper
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Pueblo Canyon
{Los Alamos
Canyon to Los
Alamos WWTP)

20.6.4.98 NMAC

Adjusted gross alpha, PCBs in water
column, total recoverable aluminum, total
recoverable selenium

None

Pueblo Canyon
(Los Alamos
WWTP to Acid
Canyon)

20.6.4.98 NMAC

PCBs in water column, adjusted gross alpha

Rendija Canyon
(Guaje Canyon to
headwaters)

20.6.4.98 NMAC

Not assessed

None

None

Rio Grande
(Ohkay Owingeh
bnd to Embudo
Creek)

20.6.4.114 NMAC

PCB in fish tissue, turbidity

None

Rio Grande (Santa
Clara Pueblo bnd
to Ohkay Owingeh
bnd)

20.6.4.114 NMAC

Turbidity, PCBs in fish tissue

None

South Fork Acid
Canyon (Acid
Canyon to
headwaters)

20.6.4.98 NMAC

Adjusted gross alpha, PCBs in water
column, dissolved copper

None

Walnut Canyon
(Pueblo Canyon to
headwaters)

20.6.4.98 NMAC

PCBs in water column, dissolved copper

None

Alamo Canyon
(Rio Grande to
headwaters)

20.6.4.121 NMAC

Not assessed

None

Ancho Canyon
(North Fork to
headwaters)

20.6.4.128 NMAC

PCBs in water column

None

Ancho Canyon
(Rio Grande to
North Fork Ancho)

20.6.4.128 NMAC

PCBs in water column, total mercury

None

Arroyo de la Delfe
(Pajarito Canyon
to headwaters)

20.6.4.128 NMAC

Adjusted gross alpha, total recoverable
aluminum, dissolved copper, PCBs in water
column

Canada del Buey
(San lidefonso
Pueblo bnd to
LANL bnd)

20.6.4.98 NMAC

Not assessed

None

None

Canada del Buey
(within LANL)

20.6.4.128 NMAC

Canon de Valle
(LANL gage E256
to Burning Ground

Spg)

L

20.6.4.126 NMAC

PCBs in water column, adjusted gross alpha

None

PCBs in water column

None
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Canon de Valle
(below LANL gage
£256)

20.6.4.128 NMAC

Adjusted gross alpha

None

Canon de Valle
(Upper LANL bnd
to headwaters)

20.6.4.98 NMAC

PCBs in water column, adjusted gross alpha

None

Canon de Valle
(within LANL
above Burning
Ground Spr)

20.6.4.128 NMAC

Not assésséd -

None

Chaquehui
Canyon (within
LANL)

20.6.4.128 NMAC

PCBs in water column

None

Fence Canyon
{above Potrillo
Canyon)

20.6.4.128 NMAC

Not assessed

None

Indio Canyon
(above Water
Canyon)

20.6.4.128 NMAC

Not assessed

None

Mortendad
Canyon (within
LANL)

20.6.4.128 NMAC

Adjusted gross alpha, total mercury, PCBs in
water column, dissolved copper

None

North Fork Ancho
Canyon (Ancho
Canyon to
headwaters)

20.6.4.128 NMAC

Pajarito Canyon
(Arroyo de la
Delfe to Starmers

Spring)

20.6.4.126 NMAC

Adjusted gross alpha, PCBs in water column

Fully supporting

None

None

Pajarito Canyon
(Rio Grande to
LANL bnd)

20.6.4.98 NMAC

Fully supporting

None

Pajarito Canyon
(Upper LANL bnd
to headwaters)

20.6.4.99 NMAC

PCBs in water column, total recoverable
aluminum, adjusted gross alpha, total
recoverable cyanide, total mercury

None

Pajarito Canyon
(within LANL
above Starmers
Gulch)

20.6.4.128 NMAC

Aluminum, adjusted gross alpha

None

Pajarito Canyon
(within LANL
below Arroyo de
la Delfe)

20.6.4.128 NMAC

Aluminum, PCBs in water column

None

Potrillo Canyon
(above Water
Canyon)

20.6.4.128 NMAC

Adjusted gross alpha

None
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| Canyon)

Rio Grande 20.6.4.114 NMAC | Turbidity, PCBs in fish tissue, PCBs in water | None
(Cochiti Reservoir column, E. coli, adjusted gross alpha,
to San lidefonso dissolved aluminum, thallium, total
bnd) recoverable selenium, total recoverable
cyanide
Rito de los Frijoles | 20.6.4.121 NMAC | DDT in fish tissue, total recoverable None
(Rio Grande to Aluminum
Upper Crossing)
Rito de los Frijoles | 20.6.4.121 NMAC | DDT in fish tissue, total recoverable None
' (Upper crossing to Aluminum
headwaters)
Sandia Canyon 20.6.4.126 NMAC | Total recoverable aluminum, PCBs in water | None
(Sigma Canyon to column, dissolved copper, temperature
Outfall 001)
Sandia Canyon 20.6.4.128 NMAC | PCBs in water column, total recoverable None
(within LANL aluminum, adjusted gross alpha, total
below Sigma mercury
Canyon)
Ten Site Canyon 20.6.4.128 NMAC | Adjusted gross alpha, PCBs in water column | None
{Mortendad
Canyon to
headwaters) B
Three Mile 20.6.4.128 NMAC | Adjusted gross alpha None
Canyon (Pajarito
Canyon to
headwaters)
Two Mile Canyon | 20.6.4.128 NMAC | Adjusted gross alpha, PCBs in water None
(Pajarito to column, total recoverable aluminum,
headwaters) dissolved copper
Water Canyon 20.6.4.126 NMAC | Fully supporting None
(Area A Canyon to
NM 501)
Water Canyon 20.6.4.98 NMAC | Not assessed None
(Rio Grande to
lower LANL bnd)
Water Canyon 20.6.4.98 NMAC | Total recoverable aluminum, total mercury | None
(Upper LANL bnd
| to headwaters) | i
Water Canyon 20.6.4.128 NMAC | Total recoverable aluminum, PCBs in water | None
(within LANL column, adjusted gross alpha, total mercury
below Area A
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~

Buckman Direct Diversion

A joint regional project of the City of Santa Fe and Santa Fe County to build a reliable and sustainable water supply.
June 7, 2019

Michelle Lujan Grisham

Governor of the State of New Mexico
490 OId Santa Fe Trail Room 400
Santa Fe, NM 87501

James C. Kenney

Secretary, New Mexico Environment Department
Harold Runnels Building

1190 St. Francis Dr. Suite N4050

Santa Fe, NM 87505

Subject: Buckman Direct Diversion Project Board Water Quality Priorities
Dear Governor Lujan Grisham and Secretary Kenney:

The Buckman Direct Diversion Project (the “BDD”) is a joint water supply project of the
City of Santa Fe and Santa Fe County. The BDD diverts its share of San Juan-Chama Project
water and native pre-1907 New Mexico water rights from the Rio Grande and treats it to
drinking water standards for delivery to the Santa Fe regional water customers. Physically, the
BDD is located at the end of Buckman Road on the Rio Grande below Otowi gage and is
downstream of the cities of Espanola and Los Alamos as well as a portion of Los Alamos
National Laboratory that is in the LA/Pueblo canyon watershed. Due to its location on the Rio
Grande the BDD has unique concerns regarding the water quality of the Rio Grande and runoff
coming from the Pajarito Plateau, where the City of Los Alamos and the Los Alamos National
Laboratory (LANL) are located.

Currently, the BDD relies on a combination of mechanisms to monitor and ensure the
safety of the water quality of the surface waters of the Rio Grande and the water that is diverted
by the BDD for production of drinking water. Among these mechanisms are the Order on
Consent between Los Alamos National Laboratory and the New Mexico Environment
Department, a Memorandum of Understanding between the BDD Board and Los Alamos
National Laboratories (“BDDB-LANL MOU”) to monitor surface water flows from the
LA/Pueblo canyon watershed which is known to contain legacy wastes; and Rio Grande water
quality monitoring under the State’s water quality criteria for this stretch of the Rio Grande.

* Buckman Direct Diversion, 341 Caja del Rio Road, Santa Fe, New Mexico 87506 www.bddproject.org *
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With this combination the BDD has been able to operate safely and has consistently produced
high quality drinking water for its customers. Under the Early Notification System (ENS) as
described by the BDDB-LANL MOU the BDD has had to cease diversions when it received
notification that potentially contaminated surface water from the Pajarito Plateau canyons would
reach the Rio Grande upstream of the BDD.

Monitoring of the Rio Grande by the Environment Department has resulted in the 2016-
2018 Clean Water Act Section 303 Integrated Report (IR) Category of ‘5/5C” which indicates
“available data and/or information indicate that at least one designated or existing use is not
being supported but additional data are necessary to verify the listing before TMDLs are
scheduled.” Furthermore, the last Integrated List for Rio Grande Section 20.6.4.114, between
Cochiti Reservoir and San Ildefonso boundary reveals “not supporting’ attainment for 5 separate
uses including irrigation (IRR), livestock watering (LW), marginal coldwater aquatic life
(MCWAL), warmwater aquatic life (WWL) and wildlife habitat (WH). The Environment
Department has several tools that should be used to address these violations.

We request that the New Mexico Environment Department enforce the State Water
Quality Control Act, strengthen its monitoring and regulation of water quality of the Rio Grande
section between Cochiti Reservoir and San Ildefonso. In addition, we request the Environment
Department establish a Total Maximum Daily Load (TMDL) limit or equivalent on contaminants
in its upcoming Triennial review. We will submit a formal petition to this effect and plan on
supporting the request in the review process.

We request that the New Mexico Environment Department continue to engage with Los
Alamos National Laboratory on the Order on Consent and return to the structure, scope and clean
up implementation program as described in the 2005 Order on Consent.

Finally, we ask that the NMED support the re-establishment of a monitoring station at the
E109.9 location in LA/Pueblo canyon.

The BDD Board welcomes the opportunity to discuss these matters further with both of
you and appreciates your support and commitment to improving the surface water quality of the
Rio Grande, the lifeblood of New Mexico.

Sincerely,
/s/ Anna Hamilton

Anna Hamilton, Santa Fe County Commissioner
Chair, Buckman Direct Diversion Board

On behalf of the Buckman Direct Diversion Board:

Michael Harris, Santa Fe City Councilor
Vice Chair, Buckman Direct Diversion Board
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Attachment 3. BDD Letter (June 7, 2019)
Petition for Review by Inc. County of Los Alamos, NM

Anna Hansen, Santa Fe County Commissioner
Buckman Direct Diversion Board

Peter Ives, Santa Fe City Councilor
Buckman Direct Diversion Board

Denise Fort, Citizen At-Large BDDB Member
Buckman Direct Diversion Board
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BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C.

In re:

Incorporated County of Los Alamos,
New Mexico

Re: “DESIGNATION DECISION AND
RECORD OF DECISION IN RESPONSE TO
PETITION BY AMIGOS BRAVOS FOR A
DETERMINATION THAT STORMWATER
DISCHARGES IN LOS ALAMOS COUNTY
CONTRIBUTE TO WATER QUALITY
STANDARDS VIOLATIONS AND REQUIRE
CLEAN WATER ACT PERMITS”

(December 16, 2019)

R i i N I S N R

CERTIFICATE OF SERVICE OF PETITION AND ATTACHMENTS (OVER 50 PAGES)

I certify, pursuant to the Environmental Appeals Board Practice Manual, that on the 17" day
of January, 2020, a copy of the Incorporated County of Los Alamos, New Mexico’s Petition for
Review and Attachments was mailed to the Environmental Appeals Board and the Respondent by

U.S. First Class mail:

Clerk of the Board

U.S. Environmental Protection Agency
Environmental Appeals Board

1200 Pennsylvania Avenue, NW

Mail Code 1103M



Washington, D.C. 20460-0001

U.S. Environment Protection Agency
Ken McQueen, Regional Administrator
U.S. EPA Region VI

1445 Ross Avenue, Suite 1200

Dallas, Texas 75202

Kevin J. Powers, Assistant County Atto%\
Incorporated County of Los Alamos, New Mexico
1000 Central Avenue, Suite 340

Los Alamos, New Mexico 87544

Telephone: (505)662-8020

Email: kevin.powers(@lacnm.us,
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