
For the best experience, open this PDF portfolio in
 
Acrobat X or Adobe Reader X, or later.
 

Get Adobe Reader Now! 

http://www.adobe.com/go/reader




f\ 


SUSANNA MARTINEZ 
Governor 


JOHN A. SANCHEZ 
Lieutenant Governor 


NEW MEXICO 


ENVIRONMENT DEPARTMENT 


Resource Protection Division 


Harold Runnels Building 
1190 Saint Francis Drive (87505) 


PO Box 5469, Santa Fe, NM 87502-5469 
Phone (505) 827-2855 . Fax (505) 827-2836 


www.nmenv.state.nrh.us 
James H. Davis, Ph.D. 


CERTIFIED MAIL - RETURN RECEIPT REQUESTED 


November 18, 2011 


Anthony R. Grieggs, Group Leader 
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P.O. Box 1663, Mail Stop K490 
Los Alamos, NM 87545 


DAVE MARTIN 
Cabinet Secretary· 
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Deputy Secretary 


JAMES H. DA VIS, Ph.D. 
Division Director 


RE: Response to Notice of Intent to Discharge and Discharge Permit Required for Zero Liquid 
Discharge Tanks, AI 856: PRD20070004 and Updated Application Submittal Required for 
the Radioactive Liquid Waste Treatment Facility (RLWTF), DP-1132 


Dear Mr. Grieggs: 


The Ground Water Quality Bureau of the New Mexico Environment Department (NMED) received a 
Notice of Intent from Los Alamos National Laboratory (LANL) on November 8, 2007 for the facility 
referenced above. NMED responded in writing with a request for additional information which required 
LANL to submit 60% plans and specifications for the proposed structure, information pertaining to 
ground water which may be impacted should a release occur, operation and maintenance procedures ·for 
the tanks, infonnation on the potential concentration of the wastestream due to evaporation, and seismic 
studies for the area in which the tanks are to be constructed. NMED received a response to the 
requested information from LANL on September 15, 2008 which provided most of the requested 
infonnation and stated that plans and specifications would be submitted once available. NMED 
received the plans and specifications for the evaporative tanks on August 19, 2011 along with an 
addendum dated October 19, 2011. The notice describes LANL's intent to discharge up to 3.6 million 
gallons annually of treated effluent from the RL WTF to two evaporative concrete tanks equipped with 
synthetic liners and leak detection systems. The total operating volume of the tanks is approximately 
754,036 gallons (100,800 cubic feet). The notice, along with the subsequent information submitted upon 
NMED's request, satisfies the requirements of Subsection A of 20.6.2.1201 New Mexico Administrative 
Code (NMAC) of the New Mexico Water Quality Control Commission (WQCC) Regulations, 20.6.2 
NMAC. The proposed discharge is located within the boundaries of Los Alamos National Laboratory at 
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35°5 l '37"N, 106°16'57"W, approximately 2.5 miles southeast of Los Alamos in Se.ction 23, Township 
19N, Range 06E, Los Alamos County. 


NMED has reviewed the information provided in accordance with Subsection D of 20.6.2.1201 NMAC 
and because the proposed evaporative tanks contain an effluent or leachate which may move directly or 
indirectly into ground water, NMED has determined that a Discharge Permit is required for the 
proposed discharge. NMED considers the proposed evaporative tanks to be a component of the 
RLWTF, therefore they must be included in the Discharge Permit for this facility. 


Any appeal of this determination that a Discharge Permit is required must be made to the New Mexico 
WQCC within 30 days of receipt of this letter, in accordance with Subsection B of 20.6.2.3112 NMAC. 
A copy of the WQCC Regulations, 20.6.2 NMAC, 1s available at 
http://www.mncpr.state.mn.us/nmac/ title20/T20C006.htm. 


Upon further review of the file for the RL WTF, NMED has noted the following: 


• An application for a Discharge Permit was submitted to NMED on April 16, 1996 for the discharge 
of 41,770 gallons per day of treated low level radioactive wastewater from the RLWTF to a tributary 
of Mortandad Canyon (referred to as Effluent Canyon). 


• The application identified potential upgrades to the system which were to enhance the treatment 
process and provide alternate discharge capabilities for the facility. 


• The treated effluent from the RLWTF i$ currently authorized to be discharged to an outfall (Outfall 
051) under a United States Environmental Protection Agency (EPA) National Pollutant Discharge 
Elimination System (NPDES) Permit (NM0028355) last issued on August 1, 2007, and subsequently 
modified on July 17, 2007, May 13, 2011, and October 11, 2011. 


• Numerous Notices of Planned Changes have been submitted to EPA for treatment system upgrades 
and facility changes under the NPDES Permit for Outfall 051. Copies of these notices were 
submitted to NMED on the following dates: April 21, 1998, March 18, 1999, April 3, 2000, June 13, 
2000, May 7, 2002, March 14, 2003, April 18, 2003, Januar)r 12, 2004, May 14, 2007, May 6, 2008, 
August 19, 2010, September 16, 2010, and February 23, 2011. 


• · In addition to the Notices of Planned Changes, numerous notices concerning minor modifications to 
the facility have been submitted to NMED as addendums to the original Discharge Permit 
application. NMED received copies of these submissions. which were dated March 23, 1999, 


· December 8, 2000, November 8, 2007, August 25, 2010, September 27, 2010, December 15, 2010, 
and March 22, 2011. 


• NMED has engaged in numerous meetings, inspections and written correspondence regarding the 
RL WTF in order to compile accurate information on the facility in preparation for. drafting a 
Discharge Permit that will accurately reflect the activities conducted at the RLWTF. 


• In September 2003, a draft of Discharge Permit DP-1132 was sent to LANL which was subsequently 
Public Noticed on April 18, 2005, beginning a 30-day comment period. 


• On April 27, 2005, in response to multiple requests from interested parties, a second public comment 
period was granted on the proposed Discharge Permit (extending the comment period for 
approximately 90 days, until August 4, 2005). 



http://www.mncpr.state.mn.us/nmacltitle201T20C006.htm
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• NMED received comments and requests for a public hearing regarding the draft Discharge Permit 
from both interested parties and LANL. 


• Through continued discussions with LANL, correspondence, site inspections and the above 
referenced Notice of Intent, it has become apparent that the facility has significantly modified 
treatment processes, discharge volumes and locations of the discharge when compared to the original 
application submitted to NMED on August 16, 1996. 


• As it pertains to any future Discharge Permits to be issued by the NMED Ground Water Quality 
Bureau (GWQB), this facility has been detennined to include the central influent collection lines 
leading to the RL WTF, all components which are part of the wastewater treatment process and all 
locations where the treated wastewater is disposed, including all surface discharges as well as non
surface discharges such as evaporative tanks (as described in the above referenced Notice of Intent). 
This determination by the NMED-GWQB is based on information provided in the original 
application for a Discharge Pennit along with subsequent information provided to NMED by LANL. 


Given the extensive and fractured exchange of information concerning this facility, along with changes 
at the RL WTF that have occurred during the lengthy pennitting process and planned future changes, 
NMED views LANL's August 16, 1996 Discharge Pennit application to be inconsistent with the current 
and plam1ed discharge activities associated with the RLWTF. Therefore, NMED requires that LANL 
submit a comprehensive and up-to-date Discharge Permit application for the RL WTF within 90 
days of the date of this letter (by February 16, 2011 ). 


When submitted, the application (copy enclosed) should be completed in its entirety and specifically 
address the following: 


• The estimated volumes, sources (technical area and building) and wastestream characteristics of all 
influent wastewater that LANL receives, or intends to receive, at the RLWTF. 


e A description of the conveyance methods used to transport wastewater to the RL WTF )for each 
source. . . 


o . A description of waste characterization and metering systems used to detennine influent w~st~stream 
characteristics and volumes entering the RL WTF. 


o A description of the review and amendment process for LANL's internal Waste Acceptance Criteria 
(WAC) for all incoming wastewater received at the RLWTF. This should include LANL's process 
for ensuring the WAC relates to the current treatment technologies and processes. 


• 
• 


• 
• 


• 


• 
• 


A description of operational procedures for receiving wastes from each generator . 
A schematic of the treatment process in its entirety for each wastestream (from collection to final 
disposal). 
Descriptions, locations, construction materials and sizing for each component of the treatment 
processes for each type of wastestream being treated at the RL WTF. 
Descriptions, locations and designs for all secondary storage and auxillary emergency units intended 
to receive, treat or store wastewater received at the facility. 
Proposed processes for the operation, inspection and maintenance for the facility as it pertains to the 
collection lines, treatment units and effluent storage disposal units. 
Procedures and' corrective actions for addressing acute failures at the facility . 
Procedures and corrective actions for addressing long-term maintenance issues at the facility . 
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• Record drawings for all components of the facility, if available. 
• Construction plans and specifications for all components of the facility which are under construction 


or are proposed for construction. 
• A proposed effluent monitoring plan, identifying analytes and sample locations/frequency. The 


proposal should consider discharge frequencies, incoming waste characteristics and the constituents 
listed under 20.6.2.3103 NMAC and Subsection WW of20.6.2.7 NMAC. · 


• Proposed flow and metering systems used to determine effluent discharge volumes for each of the 
discharge locations. 


• Proposed ground water monitonng locations for ground water sources most likely to be impacted by 
intentional and unintentional discharges from the RLWTF. The proposal should identify 
geohydrology of the potentially impacted areas, existing monitoring .well locations and construction. 


• Actions which LANL would implement should partial or full closure of the facility occur. 
• A scaled facility plan showing the facility's components including influent collection lines, storage 


units, major treatment units and disposal units. 
• All other information sought in NMED's application for Discharge Permit Sections A through C. 


Please note that for the purposes of public notification, the "discharge site" as it relates to this 
facility encompasses the central collection system lines, the treatment and storage facilities and all 
discharge locations for the treated effluent. 


When submitting the comprehensive and :up-to-date Discharge Permit application, you must complete 
and submit three copies along with th~ $100 filing fee. 


If you have any questions, please contact either Jennifer Fullam at (505) 827-2909 or Clint Marshall, 
Acting Program Manager of the Ground Water Pollution Prevention Section, at (505) 827-0027. 


ames H. Davis, Ph.D. 
Director, Resource Protection Division 


JD:JF 


Enc: Applying for a Discharge Permit: General Information 
Discharge Permit Application 


cc: Robert Italiano, District Manager, NMED District II (w/o enclosures) 
NMED Santa Fe Field Office (w/o enclosures) 
DP Required File (w/o enclosures) 
James Bearzi, NMED SWQB (w/o enclosures) 
Richard Powell, NMED SWQB (w/o enclosures) 
John Kieling, NMED HWB (w/o enclosures) 
Steven Yanicak, NMED-DOE-Oversight Bureau (w/o enclosures) 







Anthony Grieggs, AI856: PRD20v 1 0004 
November 18, 2011 
Page 5 of5 


Hai Shen, LASO-EO, Los Alamos National Laboratory, A316, Los Alamos, NM 87545 (w/o 
enclosures) 


Gene Turner, LASO-EO, Los Alamos National Laboratory, A316, Los Alamos, NM 87545. 
(w/o enclosures) 


Eric Trujillo, LASO-NSM, Los Alamos National Laboratory, A316, Los Alamos, NM 87545 
(w/o enclosures) 


Carl A. Beard, PADOPS, Los Alamos National Laboratory, A102, Los Alamos, NM 87545 
(w/o enclosures) 


J. Chris Cantwell, ADESHQ, Los Alamos National Laboratory, K491, Los Alamos, NM 
87545 (w/o enclosures) 


Randy Johnson, ENV-ES, Los Alamos National Laboratory, E500, Los Alamos, NM 87545 
(w/o enclosures) 


Michael Saladen ENV-RCRA, Los Alamos National Laboratory, K490, Los Alamos, NM 
87545 (w/o enclosures) 


Robert Mason, TA-55-DO, Los Alamos National Laboratory, E583, Los Alamos, NM 87545 
(w/o enclosures) 


Hugh McGovern, TA-55-RLW, Los Alamos National Laboratory, E518, Los Alamos, NM 
87545 (w/o enclosures) 


Pete Worland, TA-55-RLW, Los Alamos National Laboratory, E518, Los Alamos, NM 
87545 (w/o enclosures) 


Keith Orr, PMF-FUNCT, Los Alamos National Laboratory, M984, Los Alamos, NM 87545 
(w/o enclosures) 


Roy Maestas, CM-STRS, Los Alamos National Laboratory, P299, Los Alamos, NM 87545 
(w/o enclosures) 


Joe Brophy, PMF-FUNCT Los Alamos National Laboratory, P137, Los Alamos, NM 87545 
(w/o enclosures) 


Ed Artiglia, ES-PE, Los Alamos National Laboratory, P137, Los Alamos, NM 87545 (w/o 
enclosures) 


Bob Beers, ENV-RCRA, Los Alamos National Laboratory, K490, Los Alamos NM, 87545 
(w/ enclosures) 
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2012 NPDES Permit Re-Application 
Appendix K 


February 2012 


LA-UR-11-01005, Radioactive Liquid Waste Treatment Facility 
Annua·1 Report for 2009 (February 2011) 
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RLWTF Annu,al Report/or 2009 


Table 2-2 
T AS.O Low-level RLW Flow Summary During 2009 


Date Influent No.of Discharged 
(Liters) Discharges (Liters) 


Jan-09 365,691 4 299,300 


Feb-09 285,860 4 301,100 


419,858 7 524,300 


456,239 5 372,400 


5 377,400 


5 343,900 


6 440,500 


Aug-09 6 453,300 


Sep-09 364,317 6 458,000 


Oct-09 313,725 4 303,500 


Nov-09 389,370 3 226,900 


Dec-09 348,117 4 301,300 


Total 4,544,388 59 4,401,900 


2.2 Effluent Quality:. Low-level RL W 


Three agencies monitor the qµality of treated waters discharged from the TASO RL WTF into 
Mortandad Canyon. The United States Department of Energy (DOE) regulates discharges of 
radioactive materials via Order 5400.5, "Radiation Protection of the Public and the 
Environment" (DOE, 01117/93). The United States Environmental Protection Agency (USEPA) 
regulates 18 parameters via NPDES permit number NM0028355 (EPA, 06/08/07); LANL also 
has voluntary commitments (a) to the New Mexico Environment Department (NMED) to nieet 
groundwater standards for fluoride, nitrate-nitrogen and total dissolved solids, (b) to the NMED 
to meet a proposed discharge standard for perchlorates, and ( c) to the DOE to limit tritium to the 
drinking water standard. · 


During calendar year 2009, TA50 RLWTF effluent: 
• met all DOE standards set forth in Order 5400.5 for radiological discharges; 
• met all NPDES discharge standards except for ~me analysis for pH. 
• met all voluntary standards exept for one weekly measurement for nitrate. 


DOE: Effluent radiological quality during 2009 is illustrated in Figure 2-1, a plot of sum-of
ratios for each month. The average sum-of-ratios for the year was 0.24, or approximately one
fi;mrth of the DOE discharge standard. RL WTF effluent has been compliant with the standard 
for 118 of the past 120 consecutive months 1


• 


1 The monthly sum-of-ratios for discharge ofradionuclides was 1.28 in January 2002 and 1.19 in February 2002, 
versus the DOE Guideline ofl .0. 


Page IO of41 2011 








In the matter of 


UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY 


REGION 6 


CONCERNED CITIZENS FOR NUCLEAR SAFETY 
REQUEST TO TERMINATE NPDES PERMIT 
NM 0028355 FOR LOS ALAMOS NA TI ON AL 
LABORATORY RADIOACTIVE LIQUIS WASTE 
TREATMENT FACILITY DUE TO LACK OF 
DISCHARGES 


RESPONSE TO REQUEST TO TERMINATE NPDES PERMIT #NM0028355 
AS TO OUTFALL 051 FOR THE RADIOACTIVE LIQUID WASTE TREATMENT 


FACILITY 
AND MOTION TO DISMISS 


STATEMENT OF FACTS 


1. On August 12, 2014, EPA Region 6 issued National Pollutant Discharge Elimination 
System (NPDES) Permit No. NM0028355 (the "Permit") for the Los Alamos National 
Laboratory (LANL) facility located at Los Alamos, New Mexico to Los Alamos National 
Security, LLC (LANS) and the Department of Energy (DOE) as co-permittees under the 
Section 402 of the Clean Water Act. The Permit authorizes the Permittees to discharge 
from eleven sanitary and/or industrial outfalls located at Los Alamos National 
Laboratory, including a discharge of treated radioactive liquid waste from the 
Radioactive Liquid Waste Treatment Facility (RL WTF) through Outfall 051 into 
Mortandad Canyon. EPA Region 6 modified the Permit on March 27, 2015 to remove 
monitoring and sampling requirements for selenium at permitted Outfall 03A048 in 
settlement of a Petition for Review filed by the Permittees. 


2. Because the state of New Mexico does not have an approved state NPDES program under 
Section 402(b) of the Clean Water Act (CWA or "the Act"), EPA is the NPDES 
permitting authority within the state. 


3. By letter dated November 13 , 2015 to Ron Curry, Regional Administrator for EPA 
Region 6, attorneys representing Communities for Clean Water and Concerned Citizens 
for Nuclear Safety (CCNS) requested that EPA Region 6 review Pennit No. NM0028355 







and state a justification, if any, for issuance of the Permit for Outfall 051. The letter 
stated there has been no discharge from Outfall 051 since 2010 and the RL WTF has been 
recently redesigned to eliminate all wastewater discharges. The attorneys asserted that, 
as a result, NPDES coverage for Outfall 051 is unnecessary, and improper in that it 
provides the RLWTF with a Waste Water Treatment Unit (WWTU) regulatory 
exemption under the Resource Conservation and Recovery Act (RCRA) . 


4. After re-examining its files for Permit #NM 0028355, the Region responded by letter 
dated December 18, 2015. In that letter, the Region declined to propose termination of 
NPDES permit coverage for Outfall 051 and explained the rationale for its decision, 
including the fact that it is not uncommon for facilities that do not routinely discharge to 
seek and retain permit coverage to protect against liability in the event of an 
unanticipated discharge. The Region also noted that whether or not issuance ofNPDES 
permit coverage might trigger the RCRA WWTU exemption has no bearing on EPA' s 
permitting decisions, which must be based on the requirements of the CW A. 


5. On June 17, 2016, CCNS filed with the Regional Hearing Clerk for EPA Region 6 this 
Request to Terminate NPDES Permit# NM0028355 as to Outfall 051 for the Radioactive 
Liquid Waste Treatment Facility ("Request for Termination"). 


6. Although CCNS filed the Request for Termination with the Region 6 Regional Hearing 
Clerk, the Request does not claim jurisdiction under 40 CFR Part 22 - Consolidated 
Rules of Practice Governing the Administrative Assessment of Civil Penalties and the 
Revocation/Termination of Permits. Instead, the Request cites language at 40 CFR Part 
124.5(b) that allows application for termination of an NPDES permit to be made by "any 
interested person" to which the Director may respond. See Paragraph 43 of the Request 
for Termination. 


DISCUSSION OF THE LAW 


7. CWA §301 prohibits the discharge of any pollutant by any person unless in compliance 
with specified sections of the Act, including CWA §402. CWA §402(a) establishes the 
NPDES permitting program, under which EPA may issue permits for the discharge of 
any pollutant or combination of pollutants upon condition that such discharge will meet 
the applicable requirements of the Act. 


8. Under Section 501(a) of the Act, the Administrator may prescribe such regulations as are 
necessary to carry out his duties under the Act. 


9. EPA procedures for issuing, modifying, revoking and reissuing, or terminating NPDES 
permits are set out in 40 CFR Part 124. 







10. 40 CFR Part 124 contains specific provisions concerning the termination ofNPDES 
permits. 40 CFR §124.S(a) provides that permits may be terminated either at the request 
of any interested person (including the permittee) or upon the Permitting Authority's 
initiative. 40 CFR §124.S(a) further provides that all requests must be in writing and 
contain facts or reasons supporting the request. 


11. 40 CFR § 124. 5 (b) states that "[I] f the Director decides the request is not justified, he or 
she shall send the requester a brief written response giving a reason for the decision." 
124.2(a) defines "Director" to mean "the Regional Administrator, the State director or the 
Tribal director as the context requires, or an authorized representative. When there is no 
approved State or Tribal program, and there is an EPA administered program, Director 
means the Regional Administrator." 


12. Under 40 CFR § 124.S(b ): 


Denials of requests for modification, revocation and reissuance, or termination are not 
subject to public notice, comment, or hearings. Denials by the Regional Administrator 
may be informally appealed to the Environmental Appeals Board by a letter briefing 
setting forth the relevant facts. The Environmental Appeals Board may direct the 
Regional Administrator to begin modification, revocation and reissuance, or termination 
proceedings under paragraph ( c) of this section. The appeal shall be considered denied if 
the Environmental Appeals Board takes no ·action on the letter within 60 days of 
receiving it. This informal appeal is, under 5 U.S.C. 704, a prerequisite to seeking 
judicial review of EPA action in denying a request for modification, revocation and 
reissuance, or termination. 


13. Pursuant to 40 CFR §124.5(d)(2), should the Regional Administrator or his authorized 
representative determine the request is justified and tentatively decide to terminate the 
permit under 40 CFR § 122.64(a), "he or she shall prepare a complaint under 40 CFR 
22.13 and 22.44 of this chapter. Such termination ofNPDES ... permits shall be subject 
to the procedures of part 22 of this chapter." 


CONCLUSION AND REQUESTED RELIEF 


40 CFR § 124.5 mandates a specific process for the filing by any interested person of a 
request for termination of NPDES permit coverage. For EPA issued permits, that process 
includes the filing of a written request with the Regional Administrator (or his authorized 
representative), to which the Regional Administrator must provide a written response. Under 40 
CFR §124.S(b), an appeal of a denial by the Regional Administrator of a request to terminate 
permit coverage must be filed with the Environmental Appeals Board. Only if the Regional 
Administrator detennines that the request should be granted and tentatively decides to terminate 
the permit is a complaint filed under 40 CFR §§ 22.13 and 22.44, after which the procedures of 
40 CFR Part 22 apply. 







Because the Regional Administrator has not made a tentative decision to terminate permit 
coverage and has not filed a complaint under 40 CFR §§ 22.13 and 22.44, the Regional Judicial 
Officer lacks jurisdiction to proceed with this matter under 40 CFR Part 22. 


WHEREFORE, EPA Region 6 respectfully requests that this Request for Termination be 
dismissed for lack of jurisdiction. 


Respectfully submitted, 


E. Renea Ryland 


Assistant Regional Counsel 


U.S. EPA, Region 6 


1445 Ross Ave., Suite 1200 


Dallas, TX 75202 


(214) 665-2130 


Counsel for EPA, Region 6 


DATED: September 22, 2016 







CERTIFICATE OF SERVICE 


I hereby certify that on September 22, 2016, I mailed, U.S. Postal Service First Class 
postage pre-paid, copies of the foregoing Response to Request to Terminate NPDES Permit 
#NM0028355 as to Outfall 051 for the Radioactive Liquid Waste Treatment Facility and Motion 
to Dismiss to the following: 


Lindsay A. Lovejoy, Jr. 
Attorney at Law 
3600 Cerrillos Road, Unit lOOlA 
Santa Fe, NM 87507 
Co-Counsel for Concerned Citizens for Nuclear Safety 


Jonathan Block, Eric D. Jantz 
Douglas Meiklejohn, Jaimie Park 
New Mexico Environmental Law Center 
1405 Luisa Street, Suite 5 
Santa Fe, NM 87506 
Co-Counsel for Concerned Citizens for Nuclear Safety 


Charles F. McMillan, Director 
Los Alamos National Laboratory 
P.O. Box 1663 (MS K499) 
Los Alamos, New Mexico 87545 


Kimberly D. Lebak, Manager 
Los Alamos Field Office, U.S. DOE 
3747 West Jemez Road (MS A316) 
Los Alamos, New Mexico 87544 


E. Renea Ryland 


Assistant Regional Counsel 


U.S. EPA, Region 6 


1445 Ross Ave ., Suite 1200 


Dallas, TX 75202 


(214) 665-2130 


Counsel for EPA, Region 6 








UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
BEFORE THE REGION SIX REGIONAL ADMINISTRATOR 


In the matter of  


CONCERNED CITIZENS FOR NUCLEAR SAFETY 


REQUEST TO TERMINATE NPDES PERMIT  
NM 0028355 FOR LOS ALAMOS NATIONAL 
LABORATORY RADIOACTIVE LIQUID WASTE  
TREATMENT FACILITY DUE TO LACK OF  
DISCHARGES 


PETITIONER’S REPLY TO RESPONSE FILED BY EPA REGION 
COUNSELTO REQUEST TO TERMINATE NPDES PERMIT # NM0028355 


AS TO OUTFALL 051 FOR THE RADIOACTIVE LIQUID WASTE 
TREATMENT FACILITY 


1. This Reply is filed on behalf of the Petitioner, Concerned Citizens for Nuclear


Safety (“CCNS”), in response to contentions contained in the Response to Request to 


Terminate NPDES Permit #NM0028355 as to Outfall 051 for the Radioactive Liquid 


Waste Treatment Facility and Motion to Dismiss (“Response”) filed and served by EPA 


Regional Counsel for Region 6 on September 22, 2016. 


2. The Response, filed nearly 14 weeks after the Request was filed, notes that the


Request was filed under 40 C.F.R. § 124.5, which is correct.  Regional Counsel appears 


to argue that, since the Regional Administrator has not decided to initiate a termination 


proceeding, there is no jurisdiction under 40 C.F.R. Part 22, and so the Request should be 


dismissed for lack of jurisdiction. 


3. Petitioner agrees that the Regional Administrator has not yet ruled on the Request.


4. However, 40 C.F.R. § 124.5 specifically mandates that the Regional Administrator


“shall” rule on a Request to terminate a NPDES permit.  Sections 124.5 requires that the 


Regional Administrator “shall” rule in one of three alternative ways, i.e., to deny the 


EXHIBIT   4
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request to modify, revoke and reissue, or terminate a permit (§ 124.5(b)); to start a 


proceeding to revoke and reissue a permit (§ 124.5(c)); or to start a proceeding to 


terminate a permit (§ 124.5(d)).  If the Regional Administrator decides to start a 


proceeding to terminate a permit, as CCNS requests here, he must do so under Part 22. 


(See (§ 124.5(d)).   


5. Thus, the Regional Administrator has a mandatory duty to rule.  The Regional


Counsel concurs that “the Regional Administrator must provide a written response.”  


(Response at 3).  As the Administrator has not yet done so, it would be clearly 


improper—and contrary to the express terms of §124.5—to dismiss this proceeding 


before the Regional Administrator has an opportunity to perform his mandatory duty.  


6. As the Regional Counsel points out (Response ¶ 13), under § 124.5, one


alternative open to the Regional Administrator is to initiate a Part 22 proceeding to 


terminate the NPDES permit as to Outfall 051.  Thus, it would clearly violate the terms of 


§ 124.5 to dismiss this proceeding for lack of jurisdiction under Part 22, before the


Regional Administrator has even decided whether to initiate such a proceeding.  


7. The Response does not claim that the Agency’s letter to counsel dated December


18, 2015 constitutes the necessary ruling under 40 C.F.R. § 124.5 by the Regional 


Administrator on a request to terminate.  Before the June 17, 2016 Request, there was no 


request to terminate.  The Agency’s December 18, 2015 letter responds to counsel’s letter 


dated November 13, 2015 to the Regional Administrator, which gave notice of 


Petitioner’s concern, and requested “an expedited opinion from your NPDES division and 


the Region 6 legal staff, stating the justification, if any, for issuance of the referenced 
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permit for Outfall 051,” expressing hope for a resolution “without the necessity of our 


litigating the issue.”  Counsel’s letter does not request the termination of the permit, nor 


does it invoke, or refer to, § 124.5.  Accordingly, the Agency’s December 18, 2015 letter 


contains the requested explanation of its policy on this issue, but contains no ruling, does 


not refer to § 124.5, and is issued by a member of the NPDES staff, not the Regional 


Administrator, who alone is authorized to rule under § 124.5.      


8. Under the explicit language of 40 C.F.R. § 124.5, the Regional Administrator must


make a ruling on behalf of the Agency as to the process to be followed on this Request.  


Until he rules, dismissal is clearly unauthorized.  We await his ruling. 


Respectfully submitted, 


September 29, 2016 
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CERTIFICATE OF SERVICE 


By our signatures above, we, Lindsay Lovejoy and Jonathan Block, hereby certify that on 
September 29, 2016 we mailed, U.S. Postal Service First Class postage pre-paid, copies 
of the foregoing Reply to: 


Charles F. McMillan, Director  
Los Alamos National Laboratory 
P.O. Box 1663 (MS K499)  
Los Alamos, New Mexico 87545 


Kimberly D. Lebak, Manager  
Los Alamos Field Office, U.S. DOE 
3747 West Jemez Road (MS A316) 
Los Alamos, New Mexico 87544 


Ben Harrison, Esq. 
E. Renea Ryland, Esq. 
Office of Regional Counsel 
U.S. Environmental Protection Agency 
1445 Ross Ave., Suite 1200 
Dallas, TX 75202 


Thomas Rucki, Esq. 
Regional Judicial Officer 
U.S. Environmental Protection Agency 
1445 Ross Ave., Suite 1200 
Dallas, TX 75202 


Ms. Lorena Vaughn 
Regional Hearing Clerk 
U.S. Environmental Protection Agency 
1445 Ross Ave., Suite 1200 
Dallas, TX 75202 


Mr. Butch Tongate 
Acting Secretary 
New Mexico Environment Department 
P.O. Box 5469 
Santa Fe, NM 87502-5469 








FILED 


UNITED STATES 78'' Qr.T L I'!• o. r7 
ENVIRONMENTAL PROTECTION AGENCY-" 1u. ~·, -!if ~Ji u· :J 


REGION 6 REGIONA.L H 
DALLAS, TEXAS EPA F: 


IN THE MATTER OF: ) 
) 


Concerned Citizens For Nuclear Safety Request ) 
To Terminate NPDES Permit# NM0028J55 ) 
For Los Alamos National Laboratory Raluoactive ) 
Liquid Waste Treatment Facility ) 


) 


·-ORDER 


WHEREAS, on June 20, 2016, Concerned Citizens for Nuclear Safety ( .. CCNS") filed 
with the Regional Hearing Clerk of the United States Environmental Protection Agency, Region 
6 ("EPA") a request to terminate NPDES Permit# NM0028355 as it relates to Outfall 051 for 
the Radioactive Liquid Waste Treatment Facility in Los Alamos, New Mexico. On September 
22, 2016, EPA filed its response and a Motion to Dismiss. 


It is therefore ORDERED that CCNS shall have fifteen { 15) days from the date of this 
Order to file a reply to EPA' s response and Motion to Dismiss. 


Dated this JjM day of Odo~~ 


Thomas Rucki 
Regional Judicial Officer 







CERTIFICATE OF SERVICE 


I, Lorena S. Vaughn, the Regional Hearing Clerk for the Region 6 office of the Environmental 
Protection Agency, hereby certify that a TRUE AND CORRECT copy of the Order was served 
upon the parties on the date and in the manner set forth below: 


Lindsay A. Lovejoy, Jr. 
Attorney at Law 
3600 Cerrillos Road, Unit 1001 A 
Santa Fe, NM 87507 


Jonathan Block, Eric D. Jantz 
Douglas Meiklejohn Jaime Park 


. New~Mexico Environmental Law Center 
1405 Luisa Street, Suite 5 
Santa Fe, New Mexico 87506 


Charles F. McMillan, Director 
Los Alamos National Laboratory 
P.O. Box 1663 (MS K499) 
Los Alamos, New Mexico 87545 


Kimberly D. Lebak:, Manager 
Los Alamos Field Office, U.S. DOE 
3747 West Jemez Road (MS A316) 
Los Alamos, New Mexico 87 544 


Mr. Butch Tongate 
Acting Secretary 
New Mexico Environment Department 
P.O. Box 5469 
Santa Fe, New Mexico 87504-5469 


·-~. --1teiiea RYJan<I 
Environmental Protection Agency 
1445 Ross A venue 
Dallas, Texas 75202 


DATE: /0 .L/ /& 


U.S. FIRST CLASS MAIL -
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INTEROFFICE MA.lL·--· ---· 


if :.::A U;( 
Regional Hearing Clerk 
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DALLAS, TEXAS 


IN THE MATTER OF: ) 
) 


Concerned Citizens for Nuclear Safety ) 
(CCNS) Request To Terminate NPDES ) 
Permit #NM0028355 For Los Alamos ) 
National Laboratory Radioactive Liquid ) 
Waste Treatment Facility ) 


) 


Order For Record Clarification And Supplementation 


On Novembe1' 13, 2015, CCNS sent a letter to United States Environmental Protection 
Agency, Region 6 (EPA) then Regional Administrator Ron Curry, regarding the above captioned 
permit. EPA responded to the November letter on December 18, 2015, which December letter 
was signed by "Stacy Dwyer, Associate Director, NPDES Permits & TMDL Branch." 


40 CFR Part 124 sets forth specific procedures pertinent to this matter. 40 C.F.R. § 
124.5(b) provides that if the Director (defined as the "Regional Administrator ... or an authorized 
representative" per 40 C.F.R. § 124.2(a)) decides the request (in this case, the November letter) 
is not justified, the Director shall provide a brief written response setting forth his or her 
reasoning. EPA responded in its December letter, however, the document, as noted above, was 
not signed by the Regional Administrator. Based on the record before me, it is unclear in what 
capacity the signatory to the December letter was acting. 


It is therefore ORDERED that the EPA shall provide sufficient evidence by February 24, 
2017, showing whether or not when she signed the December letter, Stacy Dwyer was acting as 
an "authorized representative" of the Director, as set forth above. 


In addition, the November 13, 2015, letter is not contained in the record, even though it is 
referenced by both pm1ies. It is therefore ORDERED that CCNS shall supplement the record to 
include said letter by February 24, 2017. 


Dated this 16th day of February, 2017. ~ 


z.:~ 
REGIONAL JUDICIAL OFFICER 


- I\ I • 







CERTIFICATE OF SERVICE 


I, Lorena S. Vaughn, the Regional Hearing Clerk for the Region 6 office of the Environmental 
Protection Agency, hereby certify that a TRUE AND CORRECT copy of the document was 
served upon the parties on the date and in the manner set forth below: 


Lindsay A. Lovejoy, Jr. 
Attorney at Law 
3600 Ce1Tillos Road, Unit 1001A 
Santa Fe, NM 87507 


Jonathan Block, Eric D. Jantz 
Douglas Meiklejohn, Jamie Park 
New Mexico Enviromental Law Center 
1405 Luisia Street 
Suite 5 
Santa Fe, NM 87506 


Charles F. McMillan, Director 
Los Alamos National Laboratory 
P.O. Box 1663 (MS K499) 
Los Alamos, New Mexico 87545 


Kimberly D. Lebak, Manager 
Los Alamos Field Office, U.S. DOE 
3747 West Jemez Road (MS A316) 
Los Alamos, New Mexico 87544 


Renea Ryland 
Environmental Protection Agency 
1445 Ross Avenue 
Dallas, Texas 75202 
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Lorena S. Vaughn 
Regional Hearing Clerk 








23 February 2017 
Thomas Rucki, Esq. 
Regional Judicial Officer 


Lindsay A. Lovejoy, Jr. 


attorney-at-law 


U.S. Environmental Protection Agency, Region 6 
1445 Ross Avenue, Suite 100 
Dallas, TX 76202 


Re: Request to Terminate NPDES Permit #NM028355 as to 
Outfall #051 for Radioactive Liquid Waste Treatment Facility 


Dear Mr. Rucki-


We have your email message dated February 16, 2017, asking for a copy of the letter 


dated November 13, 2015, to which the December ~8, 2015 letter from Ms. Stacey Dwyer, 


Associate Director of the NPDES Permits and TM.I)L Branch of Region 6, responds. The 


·November 13, 2015 letter is attached. This letter should accompany that November 13, 2015 


letter in the record of this matter. 


We sent the November 13, 2015 letter in aniattempt to initiate a dialogue with the Region 


to determine whether there was a policy basis that jµstified the issuance of an NPDES permit for 


Outfall #051 at Los Alamos National Laboratory, an outfall that since 2010 has discharged 


nothing. The November 13, 2015 letter clearly doe~ not request the termination of the permit. 


Instead, it asks for the "justification, if any, for issuance of the referenced permit for Outfall 051 


under the circumstances described (i.e., no discharge since 2010, no need to discharge)." It 


would be expressly contrary to its language to construe the letter as a 40 C.F.R. § 124.5 request 


for termination of the permit. 


The fact that you have simultaneously inviteµ Ms. Dwyer to state, on the record, whether 


she wrote her response, dated December 18, 2015, as "authorized representative" of the Regional 
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Administrator, raises a reasonable inference that yqu intend to assert that our clients applied for 


termination of this permit, which request had already been refused by the Regional 


Administrator. It is also reasonable to infer that yo~ might then maintain that our clients should 


i 
have initiated an appeal at that time, and that the Regional Administrator may therefore, on some 


I 
logic, ignore our detailed presentation dated June 1?, 2016. However, we believe that such an 


attempt fails to address the following the pertinent facts: 


. First, the November 13, 2015 letter does nol request that the NPDES permit be 


terminated. No such request appears in the documJnt, nor does it cite 40 C.F.R. § 124.5. 


Second, the December 18, 2015 response li~ewise does not refer to 40 C.F.R. § 124.5 and 


i 
does not come from the Regional Administrator. Ms. Dwyer is not and was not the Regional 


. . I 


Administrator, and in her letter she does not purport to speak for him or claim to be his 
I 


"authorized representative." To the contrary, she si~ned the letter as Associate Director of the 


' 


NPDES Permits and TMDL Branch of Region 6. "1othing in her letter tells the reader that it 


. i 
constitutes a decision by the Regional Administrator that could or should be appealed. 


i 


Therefore, if you were to claim that her letter consttutes a 40 C.F.R. § 124.5 refusal by the 


Regional Administrator, which should have been appealed, such argument would rest upon an 


improper attempt to retroactively manufacture evid1nce of the intent of the former Regional 


Administrator after his departure from office. 
I 


Third, in any case, the exchange of letters injlate 2015 cannot excuse the Agency's failure 
I 


to rule in a timely manner upon the Request that welfiled with it on June 17, 2016. Nothing in 


Ms. Dwyer's December 18, 2015 letter suggests tha the Agency had then considered and ruled 
' 


upon the detailed matters of fact and law raised in tlie Request of June 17, 2016-not 


I 
surprisingly, since the November 13, 2015 letter contained no request for termination. Rather, 


I 
the letter asked for clarification of the Agency's posftion on the LANL NPDES permit. 


2 







Please place the November 13, 2015 letter and this letter in the record. Please exclude 


from the record any statements made in response to your order dated February 16, 2017, which 


requests Ms. Dwyer retroactively to manufacture evidence of the former Regional 


Administrator's intent, and proceed with the current Regional Administrator's ruling upon the 


merits of the Request dated June 17, 2016. 


Very truly yours, 


Jo M. Block, Staff Atto ney 
New M xico Environmental Law Center 
1405 L isa Street, Ste. 5 
(505) 9 9-9022, ext. 22 
jblock nmelc.org 
Counse or Concerned Citizens for Nuclear Safety 
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13 November 2015 


Ron Curry, Administrator 


Lindsay A. Lovejoy, Jr. 


attorney-at-law 


· U.S. Environmental Protection Agency 
Region 6 
1445 Ross A venue 
Suite 1200 
Dallas, TX 75202 


RE: NPDES Permit NM0028355 covering Outfall #051, Radioactive Liquid Waste Treatment 
Facility ("RL WTF"), Los Alamos National Laboratory ("LANL"), Los Alamos, NM 


Dear Administrator Curry: 


The undersigned attorneys represent two New Mexico citizens organizations: Communities for 
Clean Water and Concerned Citizens for Nuclear Safety. 


Can we avoid potentially unnecessary litigation? To that end, by this letter we are asking you to 
look at a National Pollutant Discharge Elimination System ("NPDES") Permit that appears to us 
to be unnecessary. The above referenced permit was issued in 2014 following an inspection 
report, filed with your offices, in which the inspector noted that there has been no discharge from 
Outfall 051since2010. The RLWTF was recently redesigned and rebuilt specifically as a zero
discharge facility. Significantly, the RL WTF now has two methods of eliminating discharges in 
place. The first, in regular use, is a boiler system that evaporates the liquid portion of the waste. 
Sludge is removed and processed under the existing Resource Conservation and Recovery Act 
(


11RCRA") permit for LANL. The second method is a passive solar evaporative system that is in a 
"ready to go 11 status awaiting a permit. However, the permit under which it would be made 
functional, rather than a RCRA permit, is a ground water discharge permit (DP-1132), 
administered under state law by the New Mexico Environment Department ("NMED") Ground 
Water Quality Bureau. This, we believe, is the intersection of at least two problems with the 
issuance of the above referenced NPDES permit. 


First, the NPDES permit, by being issued, provides RL WTF with a Waste Water Treatment Unit 
("WWTU") regulatory exemption from RCRA. The RCRA provisions that would otherwise be 
applicable to the facility, at the same time as providing more stringent oversight of the facility, 
would also require public processes as well as issuance of public documents and notices, closure 
and post-cl'osure plans for the facility for public vetting at the time a permit is out for public 
comment, and a host of other regulatory requirements that are not paralleled by the applicable 
State ground water regulations or NPDES requirements. We submit that, since the new RL WTF 
was specifically designed and built as a zero-discharge facility, it does not require an NPDES 
permit and is not eligible for the WWTU exemption. 
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Second, from a statutory perspective, current federal case law (National Pork Producers 
Council v. US. EPA, 635 F.3d 738 (5th Cir. 2011); Waterkeeper Alliance, Inc. v. 
American Farm Bureau Federation, 399 F.3d 486 (2d Cir. 2005)) states that, if a facility 
has no discharge, as defined under the Clean Water Act, the U.S. Environmental 
Protection Agency has no jurisdiction to issue an NPDES permit. 


For these reasons, we believe that we could sue to terminate the current NPDES permit for 
Outfall 051, thus requiring NMED to regulate the RL WTF under RCRA. Before bringing 
suit, we felt that we should bring this matter to your attention and request that you obtain 
an expedited opinion from your NPDES division and the Region 6 legal staff, stating the 
justification, if any, for issuance of the referenced permit for Outfall 051 under the 
circumstances described (i.e., no discharge since 2010, no need to discharge). Our hope is 
that you and your staff will find a way to eliminate this problem without the necessity of 
our litigating the issue. 


Thank you for your consideration, attention and prompt reply. 


Sincerely, 


Jonathan M. Block, Staff Attorney 
New Mexico Environmental Law Center 
1405 Luisa Street, Ste. 5 
Santa Fe, NM 87505 
(505) 898-9022, Ext. 22 
jblock@nmelc.org 
Counsel for Concerned Citizens for Nuclear Safety 
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IN THE MATIER OF: 


UNITED STATES 


ENVIRONMENTAL PROTECTION AGENCY 


REGION 6 


Concerned Citizens for Nuclear Safety 
(CCNS) Request To Terminate NPDES 
Permit #NM0028355 For Los Alamos 
National. Laboratory Radioactive Liquid 
Waste Treatment Facility 


FILED 


2017 FEB 2 l1 ,~ 11 11: I 9 


EPA Region 6 Response t~ Order for Record Clarification and Supplementation 


By Order dated February 16, 2017, the Regional Judicial Officer required EPA Region 6 (EPA) to 
"provide sufficient evidence by February 24, 2017, showing whether or not when she signed the 
December letter, Stacy Dwyer was acting as an 'authorized representative' of the Director ... " in the 
above captioned matter. 


In response, EPA submits the following: 


1. Stacy Dwyer was acting within the scope of her authority as Associate Director of the NPDES 
Permits and TMDL Branch when she signed the December 18, 2015 letter from EPA responding to the 
November 13, 2015 letter from attorneys for Communities for Clean Water (CCW) and Concerned 
Citizens for Nuclear Safety (CCNS). However, EPA does not contend that Ms. Dwyer was responding to 
a request for permit termination under 40 C.F.R. § 124.5 as an "authorized representative" of the 
Director, as required by that section. 


2. The December 18, 2015 letter from EPA to attorneys for CCW and CCNS predated CCNS' 


Request to Terminate NPDES Permit #NM0028355 as to Outfall 051 for the Radioactive Liquid Waste 


Treatment Facility ("Request To Terminate") and was not intended as a denial of a request for 


modification, revocation and reissuance, or termination of a permit under 40 C.F.R. § 124.5(b). 


3. As stated by CCNS in Petitioner's Reply to Response ·filed by EPA Region [sic] Counsel To 


Request to Terminate NP DES Permit #NM0028355 As to Outfall 051 For the Radioactive Liquid 


Waste Treatment Facility ("Reply"), which was filed with the Regional Hearing Clerk on October 3, 


2016, there was no request to terminate permit coverage before EPA at the time of Stacy Dwyer's 


December 18, 2015 letter. (Reply~ 7). 


' 
4. EPA's December 18, 2015 letter was sent in response to the November 13, 2015 letter from 


attorneys for CCW and CCNS. As described by CCNS, the November 13th letter from counsel for CCW 


and CCNS to EPA "gave notice of Petitioner's concern, and requested 'an expedited opinion from your 


NP DES division and the Region 6 legal staff, stating the justification, if any, for issuance of the 


referenced permit for Outfall 051,' expressing hope for a resolution 'without the necessity of our 


litigating the issue.' Counsel's letter does not request termination of the permit, nor does it invoke, or 


refer to,§ 124.5." (Reply~ 7). 







5. EPA's December 18, 2015 response letter explained that EPA did not believe it was appropriate 


to terminate Permit #NM0028355 as to Outfall 051 and that it did not intend to propose such 


termination. 


6. On June 17, 2016, CCNS filed the Request to Terminate with the Regional Hearing Clerk for 


·EPA Region 6 pursuant to 40 C.F.R. § 124.5. 


· 7. EPA and CCNS are in agreement that 40 CFR § 124.5 requires EPA to provide a written response to 


a request from an interested party for termination of an NP DES permit under that section (Reply 11 5), and 


that the Director has not yet provided such a written response (Reply 113). 


8. If the Director issues a written response denying the Request to Terminate, Petitioner may appeal 


that decision under 40 CFR § 124.5 (b) to the Environmental Appeals Board. If the Director determines 


the Request to Terminate is justified and tentatively decides to terminate the permit, he must file a 


complaint under 40 CFR §§ 22.13 and 22.44. Only if such a complaint is filed do the procedures of 40 


CFR Part 22 apply. 40 C.F.R. 124.S(d)(2). . 


Respectfully submitted, 


E. Renea Ryland 
Assistant Regi nal Counsel 
U.S. EPA, Region 6 
1445 Ross Ave., Suite 1200 
Dallas, TX 75202 
(214) 665-2130 
Counsel for EPA, Region 6 


DATED: February 2_:t 2017 







CERTIFICATE OF SERVICE 


I hereby certify that on February U 2017, I mailed, U.S. Postal Service First Class postage 


pre-paid, copies of the foregoing EPA Region 6 Response to Order for Record Clarification and 


Supplementation to the following: 


Lindsay A. Lovejoy, Jr. 


Attorney at Law 


3600 Cerrillos Road, Unit 1001A 


Santa Fe, NM 87507 


Co-Counsel for Concerned Citizens for Nuclear Safety 


Jonathan Block, Eric D. Jantz 


Douglas Meiklejohn, Jaimie Park 


New Mexico Environmental Law Center 


1405 Luisa Street, Suite 5 


Santa Fe, NM 87506 


Co-Counsel for Concerned Citizens for Nuclear Safety 


Charles F. McMillan, Director 


Los Alamos National Laboratory 


P.O. Box 1663 (MS K499) 


Los Alamos, New Mexico 87545 


Kimberly D. Lebak, Manager 


Los Alamos Field Office, U.S. DOE 


3747 West Jemez Road (MS A316) 


Los Alamos, New Mexico 87544 


E. Renea Rylan 
Assistant Re ronal Counsel 
U.S. EPA, Region 6 
1445 RossAve., Suite 1200 
Dallas, TX 75202 
(214) 665-2130 
Counsel for EPA Region 6 












FILED 
UNITED STATES 20171' 


ENVIRONMENTAL PROTECTION AGENCY 
/ 1 -·2 P" l1: n5 


REGION 6 /. Ee 
DALLAS, TEXAS 


IN THE MATTER OF: ) 
) 


Concerned Citizens for Nuclear Safety ) 
(CCNS) Request To Terminate NPDES ) 
Permit #NM0028355 (Permit) For Los ) 
Alamos National Laboratory Radioactive ) 
Liquid Waste Treatment Facility ) 


) 


On June 20, 2016, CCNS sent a letter to the United States Environmental Protection 
Agency, Region 6 (EPA), seeking termination of the Permit pursuant to 40 C.F.R. § 124.5 
because of the alleged lack of discharge from Outfall 051. Specifically, CCNS requested that the 
Regional Hearing Clerk "refer this ma~er to the Regional Judicial Officer" per 40 C.F.R. § 
22.51. Since the initial filing, both parties have set f01th arguments addressing substantive and 
procedural issues. After reviewing the parties ' briefs, as well as the pertinent evidence, I 
conclude that I am not an "authorized representative" who may respond to a 40 C.F.R. § 124.5 
request. This authority rests with the Regional Administrator or his or her "authorized 
representative" As such, CCNS may, if it so chooses, re-file this matter with the Regional 
Administrator. 


33 U.S.C. § 1342(b)(l) provides that the appropriate authorities may terminate a permit 
with cause. The option to terminate is available if there is a change in discharge (as CCNS 
alleges is occurring in Outfall 051) . 40 C.F.R. § 122.64(a)(4). However, to terminate a permit, 
one must follow the procedures set forth in 40 CFR Part 124. 40 C.F.R. § 122.64(b). 
Termination, revocation, or modification may occur at the behest of an interested party or "upon 
the Director's initiative." 40 C.F.R. § 124.5(a). An interested party must do so "in writing and 
shall contain facts or reasons supporting the request." Id. 40 C.F .R. § 124.5(b) provides that if 
the Director (defined as the "Regional Administrator ... or an authorized representative" per 40 
C.F.R. § 124.2(a)) decides the request is not justified, he or she shall provide a brief written 
response setting forth his or her reasoning for such denial. An appeal of the Director's denial lies 
with the Environmental Appeals Board. 40 C.F.R. § 124.S(b). If the Director elects to terminate 
the permit, he or she must file a complaint under 40 CFR Part 22 to initiate termination 
proceedings. 40 C.F.R. § 124.5(d). 


In this matter, CCNS specifically asked that I review the Permit in order to decide 
whether or not there is justification to ·terminate it, reasoning that as the Part 22 presiding officer, 







I am authorized to resolve this matter. 1 That reasoning is misplaced. While I am the designated 
Regional Judicial Officer for Region 6, the aforementioned regulations clearly provide that this 
matter only comes before me if the Regional Administrator chooses to initiate a Prut 22 
complaint to terminate the Permit. While in that situation I would assume my role as impartial 
presiding officer2 and reach a conclusion, in this matter, I lack the legal authority to make such a 
determination as I am not the Regional Administrator or an authorized representative of same. 


I therefore dismiss this action before me on procedural grounds. This decision in no way 
impacts the ability of CCNS to proceed with this matter before the Regional Administrator, and 
if CCNS so elects, it may move forward at any time pursuant to 40 C.F.R. § 124.5. Furthermore, 
my decision herein does not allow for the ability to appeal to the Environmental Appeals Board 
- that route is only available if the Regional Administrator denies a request, ·which has not 
occurred in this matter. 


It is so ORDERED. 


Dated this2ruL day of March~ -


THOMAS RUCKI 
REGIONAL JUDICIAL OFFICER 


1 The parties have discussed at length whether or not a November 13, 2015, letter addressed to the EPA 
Regional Administrator acted as a formal request to terminate the Permit pursuant to 40 C.F.R. § 124.5 and whether 
EPA' s December 18, 2015, response acted as an official denial to the November letter. Both parties have ultimately 
indicated in their respective briefs that the letter was not such a formal request. Whether or not one could construe 
the November letter as a request to the Regional Administrator to rescind or modify a permit pursuant to 40 C.F.R. § 
124.5 however, is a debate we need not explore today as this case is not properly before me, as explained herein. 


2 The February 23, 2017, letter tiled by counsel for CCNS makes a claim that the manufacturing of 
evidence may occur in this case based on my February 16, 2017, order. Specifically, CCNS counsel urges that I 
exclude from the record any response made by EPA to my order "which requests [EPA) retroactively to manufacture 
evidence of the former Regional Administrator' s intent." It is a bold statement to imply that my order requested 
EPA to, or that EPA would, retroactively manufacture evidence. To make such baseless statements or infer such a 
nefarious intent to my order is not up to the high standards by which we licensed attorneys are obligated to comply. 







CERTIFICATE OF SERVICE 


I, Lorena S. Vaughn, the Regional Hearing Clerk for the Region 6 office of the Environmental 
Protection Agency, hereby ce11ify that a TRUE AND CORRECT copy of the document was 
served upon the parties on the date and in the manner set fo1th below: 


Lindsay A. Lovejoy, Jr. 
Attorney at Law 
3600 Cenillos Road, Unit 1001A 
Santa Fe, NM 87507 


Jonathan Block, Eric D. Jantz 
Douglas Meiklejohn, Jamie Park 
New Mexico Enviromental Law Center 
1405 Luisia Street 
Suite 5 
Santa Fe, NM 87506 


Charles F. McMillan, Director 
Los Alamos National Laboratory 
P.O. Box 1663 (MS K499) 
Los Alamos, New Mexico 87545 


Kimberly D. Lebak, Manager 
Los Alamos Field Office, U.S . DOE 
3747 West Jemez Road (MS A316) 
Los Alamos, New Mexico 87544 


Renea Ryland 
Environmental Protection Agency 
1445 Ross Avenue 
Dallas, Texas 75202 


DATE: 3 -2 -/] 


U.S. FIRST CLASS MAIL -
RETURN RECEIPT REQUESTED 


INTEROFFICE MAIL 


c?(fl//&d//( 
Lorena S. Vaughn ~ 
Regional Hearing Clerk 
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Lindsay A. Lovejoy, Jr. 


attorney-at-law 


Samu I Coleman, P .E. 
Actin Administrator 
U.S. E vironmentalProtection Agency 
Regio 6 
1445 oss Avenue · 
Suite 200 
Dallas TX 75202 


Re: Request to Terminate NPDES Permit #NM0028355 as to 
Outfall #051 for Radioactive Liguid Waste Treatment Facility 


Dear . Coleman: 


The undersigned represent Concerned Citizens for Nuclear Safety ("CCNS"), the citizen 


organi ation that submitted a letter request (in two copies, with attachments), dated June 17, 


2016, the Regional Administrator as an interested party, requesting, pursuant to 40 C.F .R. § 


e termination ofNPDES permit #NM0028355, issued to Los Alamos National 


Labo ory, as to Outfall #051, on the ground that no discharges are associated with that outfall. 


At that time, we understood from 40 C.F.R. § 22.51 that the presiding officer for a 


procee · g would be a Regional Judicial Officer. We have received an order from the Regional 


Judici Officer, Mr. Rucki, stating that he has no authority to address the issue. (Order, March 


. The Order states, in pertinent part, that "CCNS may, if it chooses, re-file this matter 


with th Regional Administrator.'' Id. 


CCNS chooses to re-file this matter, as stated by the Regional Judicial Officer, with the 


A~ing Regional Administrator. An additional copy of the June 17, 2016 letter request is 


en~los . All interested parties received a copy of this letter (with attachments) in June 2016. 


We are requesting Mr. Rucki to provide you with a set of the attachments to our June 17, 
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ling, which constitute evidence demonstrating that the permit in this case covers an outfall 


not discharged in over six ( 6) years and which the permittee has stated numerous times 


ected to a "zero discharge" facility. CCNS hereby requests that you, as the Actmg 


Regio al Administrator, rule upon the within Request to terminate NPDES pennit #NM0028355. 


Block, Eric D. Jantz, 
Meiklejohn, Jaimie Park 


exico Environmental Law Center 
1405 · sa Street, SUite 5 
Santa e, NM 87506. 
(505) 89-9022 
'block etc.or 


Couns l for Applicant, 
Conce ed Citizens for Nuclear Safety 


Thom Rucki, Esq. 
Regioh Judicial Officer 
U.S. E vironmental Protection Agency 
1445 R ss Avenue · 
Dallas, Texas 75202 


Mr. Be Harrison 
Acting egional Counsel 
U.S. E vironmental Protection Agency 
1445 & ss Avenue 
Dallas, exas 75202 . 
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Mr. C arles F. McMillan, Director 
Los amos National Laboratory 
P.O. ox 1663 (MS:K499) 
Los amos, New Mexico 87545 


Ms. 
U.S. 
3747 
Los 


mberly D. Lepak, Manager 
OE Los Alanios Field Office, 
est Jemez Road (MS A316) 


amos, New Mexico 87544 


Mr. B tch Tongate, Secretary 
New exico Environment Department 
P.O.B x5469 
Santa e, NM 87502-5469 
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May4, 2017 


New Mexico 


Environmental Law Center 


Mr. Samuel Coleman, Acting Administrator 
U.S. Environmental Protection Agency, Region 6 
1445 Ross Avenue, Suite 1200 
Dallas, TX 75202 
By email and Certified Mail 


RE: Concerned Citizens for Nuclear Safety Request To Terminate NPDES #NM0028355 
For Los Alamos National Laboratory Radioactive Liquid Waste Treatment Facility 


Dear Mr. Coleman: 


Lindsay Lovejoy and I have been hoping you would find time to make a final decision on the 
above referenced request to terminate the NPDES permit for outfall #31 at Los Alamos National 
Laboratory for the Radioactive Liquid Waste Treatment facility due to lack of use (and lack of 
intent to use) this permitted outfall. This matter was referred to the Office of the Region VI 
Administrator by our letter of March 9, 2017 which referenced the decision of Mr. Thomas Rucki 
on March 2, 2017 inviting referral of the matter to the Regional Administrator. Our letter 
specifically referred this matter to your office for the purpose of obtaining an Administrator's 
final decision. 


While we realized that you have only recently taken over as Acting Administrator for Region VI, 
if we are correct in the details of our filing, this is a significant public health and safety issue. 
That is due to the higher level of oversight, specifically directed at the production and storage of 
hazardous waste, which RCRA requires. The current regulation of this non-discharging facility 
under a state groundwater discharge permit does not afford the level of protection of public 
health and safety that Congress intended would apply to the facility at issue in this case. 


We hope that you will consider this issue and take the final action necessary for us to move 
forward. 


Thank you for your prompt attention to this request. 


Sincerely, 


Jon Block (and Lindsay Lovejoy) 


cc: Service list on following page 


New Mexico Environmental Law Center, 1405 Luisa Street, Suite 5, Santa Fe, NM 87505 
Phone (505) 989-9022 Fax (505) 989-3769 nmelc@nmelc.org 
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Letter from J. Block and L. Lovejoy to S. Coleman, Service List (May 4, 2017)   
 


 


 By First Class Mail: 


 


Thomas Rucki, Esq. 


Region 6 Judicial Officer 


U.S. Environmental Protection Agency 


1445 Ross Avenue, Suite 1200 


Dallas, TX 75202 


 
 


Mr. Ben Harrison 


Acting Regional Counsel 


U.S. Environmental Protection Agency 


1445 Ross Avenue, Suite 1200 


Dallas, TX 75202 


 


 


Mr. Charles F. McMillan, Director 


Los Alamos National Laboratory 


P.O. Box 1663 (MS:K499) 


Los Alamos, New Mexico 87545 


 
 


Ms.Kimberly D. Lebak, Manager 


U.S. DOE Los Alamos Field Office 


3747 West Jemez Road (MS A316) 


Los Alamos, NM 87544 


 


 


Mr. Butch Tongate, Secretary 


New Mexico Environment Department 


P.O. Box 5469 


Santa Fe, NM 87502-5469 


 








EXHIBIT 12
UNITED STATES ENVIRONMENT AL PROTECTION AGENCY 


REGIONS 


Lindsay A. Lovejoy, Jr. 
Attorney at Law 
3600 Cenillos Road, Unit 1 OOOA 
Santa Fe, NM 87507 


Jonathan Block, Eric D. Jantz, 
Douglas Meiklejohn, Jaimie Park, 


1445 ROSS AVENUE, SUITE 1200 
DALLAS TX 75202-2733 


August 16, 2017 


New Mexico Environmental Law Center 
1405 Luisa Street, Suite 5 
Santa Fe, NM 87506 


RE: Request to Terminate NPDES Permit #NM0028355 as to Outfall #051 
for Radioactive Liquid Waste Treatment Facility 


Dear Mr. Lovejoy and Mr. Jantz: 


This letter is in response to the above-referenced request to terminate permit coverage, which was filed 
pursuant to 40 C.F.R. § 124.5 with the Acting Regional Administrator of EPA Region 6 (Region 6) by 
Concerned Citizens for Nuclear Safely (CCNS) on March 9, 2017 ("Request to Temlinate"). CCNS 
asks the Region to tem1inate permit coverage for Outfall 051 under NPDES Permit #NM0028355, 
issued in 2014 to Los Alamos National Security, LLC (LANS) and the Depaiiment ofEnergy (DOE) as 
co-pennittees for the Los Alamos National Laboratory facility located at Los Alainos, NM (LANL). 
The pemlit authorizes LANL to discharge from eleven sanitai·y and/or industrial outfalls, including a 
discharge of treated radioactive liquid waste from the Radioactive Liquid Waste Treatment Facility 
(RL WTF) through Outfall 051 into Mortandad Canyon. 


CCNS argues that because LANL's RL WTF facility was redesigned as a zero discharge facility in the 
early 2000 's and has not dischai·ged since 2010, Outfall 051 does not require NPDES pe1mit coverage, 
and that in fact issuing-such coverage is outside the jurisdiction of EPA pursuai1t to federal court rulings 
in National Pork Producers Council v. EPA, 635 F.3d 738 (5th Cir. 2011 )("National Pork Producers") 
and Waterkeeper Alliance, Inc. v. EPA, 399 F.3d 486 (2d Cir. 2005)(" Waterkeeper"). CCNS further 
argues that NPDES coverage for Outfall 05 1 is improper because it makes LANL's RSWTF eligible for 
a Waste Water Treatment Unit (WWTU) regulatory exemption under the Resource Conservation and 
Recovery Act (RCRA) despite no actual Clean Water Act (CWA) dischai·ges. 


Region 6 does not agree with CCNS's arguments and has determined not to unilaterally propose 
termination of LANL's NPDES permit coverage for Outfall 051. Under 40 C.F .R. § 124.S(b), if the 
Regional Ad1ninistrator decides a request to tenninate NPDES pennit coverage filed by an interested 
paiiy is not justified, the Regional Administrator must send the requester "a brief written response 
giving a reason for the decision." Accordingly, Region 6 provides the following response. 


Internet Address (URL) • http://www.epa.gov/region6 
Recycled/Recyclable• Printed with Vegetable 011 Based Inks on 100% Recycled Paper, Process Chlorine Free 







40 C.F.R. § 124.S(a) states that NPDES permits may only be terminated for the reasons specified in 40 
C.F.R. § 122.64. That section provides the following causes for terminating ·a permit during its term: 


(1) Noncompliance by the permittee with any condition of the pennit; 
(2) The permittee 's failure in the application or during the permit issuance process to disclose 


fully all relevant facts, or the permittee 's misrepresentation of any relevant facts at any time; 
(3) A determination that the permitted activity endangers human health or the environment and 


can only be regulated to acceptable levels by permit modification or termination; or 
( 4) A change in any condition that requires either a temporary or permanent reduction or 


elimination of any discharge or sludge use or disposal practice controlled by the permit (for 
example, plant closure or termination of discharge by connection to a POTW). 40 C.F.R. § 
122.64(a)(l) - (4). 


CCNS does not allege that LANL is in violation of its pennit conditions with regard to Outfall 051 or 
that the permittees failed to disclose or misrepresented any relevant facts. In addition, there is no 
information to support a determination that the permitted discharge endangers human health or the 
environment and could only be regulated through termination of the permit. 


Finally, EPA is not aware of a change in any condition (e.g. , facility closure or termination of the 
discharg~ by connection to a POTW) _that would warrant termination of permit coverage for Outfall 051 
pursuant to § 122.64(a)( 4) . In their application for permit coverage, LANS and DOE described the "no 
discharge" nature of the RL WTF and specifically sought permit coverage for Outfall 051 to protect 
against liability in case of a future discharge. The permittees indicated that under certain circmnstances, 
e.g. if one or both evaporative systems have to be taken off-line, a discharge could occur. Without 
permit authorization, such a discharge could subject the pennittees to liability under the CW A for 
discharging without a permit. 


40 C.F.R. § 122.21 places the burden on the owner/operator of a facility to obtain NPDES permit 
coverage prior to discharge. If the owner/operator does not seek coverage and a discharge occurs, the 
owner/operator is strictly liable under the CWA and subject to civil and/or criminal penalties. 
Consequently, EPA generally defers to an owner/operator's determination that a discharge could occur 
and that pennit coverage is needed. It is not unusual for facilities that do not routinely discharge to seek 
and retain permit coverage to protect against liability in the event of an unanticipated discharge. 


Region 6 does not read National Pork Producers or Vf!aterkeeper to prohibit EPA from issuing an 
NPDES permit to a facility seeking coverage to protect against liability in the event of a discharge. 
Those cases dealt with EPA's authority to require operators of Concentrated Animal Feeding 
Operations (CAFOs) to obtain NPDES pennit coverage when there had been no discharge. The Courts 
in those cases found that EPA could require discharging CAFOs to obtain NPDES pem1its, but that the 
agency could not mandate coverage in cases where there was no actual discharge. The burden was on 
the CAPO owner/operator to determine whether to seek permit coverage or to risk liability in case of a 
discharge. Neither National Pork Producers nor Water keeper address EPA' s authority to issue a pem1it 
to a faci lity requesting coverage for a possible discharge. In such cases, as in the cunent situation, EPA 







has authority under CW A § 402 (a) to issue a permit authorizing the discharge of pollutants should one 
occur. Otherwise, the CWA's requirement that faci lities obtain NPDES permit coverage prior to 
discharge would be impossible for the agency to implement. 


As to CCNS's argument that LANL's NPDES permit for discharges from Outfall 05 1 shotdd be 
tenninated because the NPDES permit coverage allows LANL to obtain a Waste Water Treatment Unit 
(WWTU) regulatory exemption under the Resource Conservation and Recovery Act (RCRA), Region 6 
has detennined this argument to be outside the scope of our decision. Whether or not issuance of 
NPDES pennit coverage might trigger the RCRA WWTU reguJatory exemption has no bearing on 
EPA' s NPDES permitting decisions, which must be based on the requirements of the CW A and 
implementing regulations. 


For the above reasons, Region 6 has determined CCNS' s Request to Terminate LANL's NPDES permit 
coverage for Outfall 051 under NPDES Permit No. NM0028355 is not justified. Should you have any 
question regarding this matter, please contact Ms. Stacey Dwyer of my staff at (214) 665-6729, or 
Renea Ryland at (214) 665 -2130. 


cc: Charles F. McMillan, Director 
Los Alamos National Laboratory 
P.O. Box 1663 (MS K499) 
Los Alamos, New Mexico 87545 


Kimberl y D. Lebak, Manager 
Los Alamos Field Office, U.S. DOE 
3747 West Jemez Road (MS A316) 
Los Alan1os, New Mexico 87544 


Bruce Yurdin 
Director, Water Protection Division 
New Mexico Environment Department 
P.O. Box 5469 
Santa Fe, NM 87502-5469 


Sincerely, 


William K. Honker, P .E. 
Director 
Water Division 
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United States 
Environmental Protection Agency 
Region 6 
1445 Ross Ave, Ste 1200 
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1-800-887-6063 


~J 8/; 
~ 


r 


6-VV-Q.- P 
Jonathan Block, Eric D. Jantz, 
Douglas Meiklejohn, Jaimie Park REPLY TO MAIL CODE: __ _ 


Official Business 
Penalty for Private Use $300 
An Equal Opportunity Employer 


New Mexico Environmental Law Center 
1405 Luisa Street, Suite 5 
Santa Fe, New Mexico 87506 


neopost/l' 
08/21 /201 7 
US POSTAGE 


~41® 


FIRST-CLASS M.A.IL 


$000.482 


ZIP 75202 
041rv'l12250608 


~~ 
' '<!.~0. 


~ ( L 


4uc 2 ·---'-~J.:. 1 <o;; 





