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Q. tn addition to this Consent Decree, Settling Defendént, the City and PEDA
have entered into a Definitive Economic Development Agreement providing, inter alia,
for redevelopment of a portion of the GE Plant Area, in part through the transfer of
portions of the GE Planf Area to PEDA, and economic aid to the City.. Pursuant to this
Consent Decree, PEDA is participating in the compensation to the Trustees for Natural
Resource Damages. .

P. On July 12, 1999, EPA issued an Action Memorandum for the Aliendale
School Removal Action. In that Action Memorandum, EPA selected a removal action
for the Allendale School. In addition, on August 5, 1999, EPA issued an Action
Memorandum for Removal Actions Qutside the River. In that Action Memorandum,
EPA selected removal actions for the Removal Actions Outside the River.

Q. Based on the information presently available to EPA and the State, EPA
and the State believe that the Worklwill be properly and promptly conducted by Settiing

Deiendant if conducted in accordance with the requirements of this Consent Decree

and its appendices.

R. Solely for the purposes of Section 113(j) of CERCLA, the response
actions selected and the Work to be performed by Settling Defendant shall constitute
response actions taken or ordered by the President.

S The Parties recognize, and the Court by entering this Consent Decree
finds, that this Consent Decree has been negotiated by the Parties in gooq faith and
implementation of this Consent Decree will expedite the cleanup of the Site, restore
part of the Site to productive economic use, expedile restoration of natural resources,
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and avoid prolonged and complicated litigation between the Parties, and that this
Coﬁsent Decree is fair, reasonable, and in the public interest.
NOW, THEREFQORE, it is hereby Ordegad, Adjudgec_l, and Decreed:
. i, JURISDICTION

1, This Court has jurisdiction over the subject matter of this action pursuant
to 28 U.8.C. §§ 1331 and 1345, 42 U.S.C. §§ 9606, 9607, and 9613(b), 42 U.S.C.
§§ 6928 énd 6973, 33 U.5.C. § 1319, and 15 U.S.C. § 2606. This Court has pendent
jurisdiction over the state law claims. This Court also has personal jurisdiction over
Settling Defendant. Solely for the purposes of this Consent Decree and the underlying
compilaints, Settling Defendant, the City, and PEDA waive all objections and defenses
thal they may have to jurisdiction of the Court or to venue in this District. Settling
Defendant, the City and PEDA shall not challenge the terms of this Consent Decree or

this Court's jurisdiction to enter and enforce this Consent Decree.

. PARTIES BOUND

2. This Consent Decree applie';-:. to and is binding upon the United States, on
br—.;half of EPA, DOI, NOAA, the Army Corps of Engineers (“ACOE"), the Department of
| Defense ("DOD"), the Agency for Toxic Substaﬁces Disease Registry ("ATSDR"}, and
any other agency which may have authority to administer the statutes cited in
Paragraph 161 {United States’ Covenant), upon Massachusétts, upon Connecticut and
upon the City, PEDA, Settling Defendant and their successors and assigns. Except as
provided in Paragraph 12, any change in ownership or corporate status of Settling
Defendant, the City or PEDA, including, but not iimited to, any transfer of assets or real
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resource protection and restoration actions as specified herein, and reimburse the
Trustees for costs Incurred and to be Incurred, all as provided in_this Consent Decree.

7. Commitments by EPA. EPA intends to implement a Removal Action in

the 1% Mile Reach. Performance of such Removal Action shall be in accordance with
the 1 %2 Mile Reach Removal Action Memorandum. Funding of such Removal Action
shall be in accordance with Paragraphs 103-111 of this Consent Decree.

B, Compliance With Applicable Law And Protectiveness

a. All activities undertaken by Settling Defendant pursuant to this
Consent Decree shall be performed in accordance with the requirements of all
applicable federal and state laws and regulations. Except for the Rest of the River
Remedial Action, for all activities undertaken pursuant to CERCLA in this Consent
Decree, Settling Defendant must also comply with any ARARSs of all federal and state
environmental laws, as described in Attachment B to the SOW and in ARARSs tables in
the Removal Action Work Ptan for the Upper ¥ Mile Reach (Appendix F hereto),.EPA's
Action Memorandum for the Allendale School Removal Action (Appendix C hereto), and
a Supplemental Addendumkto the Work Pian for Cn-Plant Consolidation Areas
(included in Annex 1 to the SOW), unless otherwise determined by EPA pursuant to
CERCLA and the NCP. For the Rest of the River Remedial Action, for all activities
undertakeh pursuant to CERCLA in this Consent Decree, Settling Defendant must also
comply with any ARARSs of federal and state environmenta] laws set forth in lthe
documents selec{ing the Rest of the River Remedial Action and/or in the Rest of the

River SOW, unless waived by EPA pursuant to CERCLA and the NCP. For purposes
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of this Consent Decree, ARARSs shall not be considered Performance Standards unless,
f;r the Resf of the Ri;rer. EPA sbecifically identifies an ARAR as a Performance
Standard. The activities conducted pursuant to this Con_sent Decree, if aprproved by
EPA, shall be deemed to be consistent with the NCP.

b. EPA, MADEP and CTDEP have detérmi_ned that:

(i) The Removal Actions, when implemented and cornpieied in
accordance with this Consent Decree, the SOW, and the Work Plan for the Upper %
Mile Reach Remoyal Action (including achieving and maintaining Performance
Standards), are protective of human health and the environment with respect to the

areas addressed by those Removal Actions; and

(i)  Except as expressly provided in this Consent Decree, no _
further response actions for the areas addressed by such Removal Actions are

necessary to protect human health and the environment.

c. The Consent Decree establishes a process intended to ensure that —
the Remedial Action to be selected for the Rest of the River will be protective of human

health and the environment.

d. In the event that EPA, or MADEP or CTDEP (as applicable), -
determineé that a Removal Action or Remedia! Action is no longer protective of human
heaith or the environment, tHe Consent Decree provides a procedure by which EPA or

MADEP or CTDEP (as applicable) can seek additional relief.
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9. Permits
a.  As provided in Section 121(e} of CERCLA and Section 300.400(e) of

tha NCP, no permit shall be required for any portion of the Work conducted entirely on-

site (i.e., within the areal extent of contamination or in very close proximity to the

contamination and necessary for implementation of the Work). Any measures
performéd pursuant to Paragraphs 118 and 123 (Restoration Work and Other Natural
Resource Protection and‘Restoration Actions) shall be considered on-site for purposes
of this provision. Where any portion of the Work that is not on-site requires a federal,
state or local govemmental permit or approval, Settling Defendant shall submit timely
and complete applications and take all other actions necessary to obtain all such
permits or approvals.

b. Settling Defendant may seek relief under the provisions of Section
XX (Force Majeure) of this Consent Decree for any delay in the performance of the
Work resuiting from a failure to obtain, or a delay in o'btaining, any permit required for
the Work,

c. This Consent Decree is not, and shall not be construed to be, a
permit issued pursuant to any federal or state statute or regulation, or local faw.

10. Reissuance of RCRA Permit.

a. - Settling Defendant and the United States agree that, in connection
with the settiement embodied in this Consent Decree, GE’s RCRA Permit will be
revoked and reissued pursuant to 40 C.F.R. §§ 124.5 and 270.41, upon the effective

date of this Consent Decree. Settling Defendant and EPA have jointly proposed for
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public comment, pursﬁént to 40 C.F.R. § 124.10, a draft Reissued RCRA Pemit in the
form attached hereto as Appenciix G. Following thé close of the public—c—o_rﬁmeht period
on the draft Reissued RCRA Pemit, and prior {0 any Un_ited States motion for entry of
this Consent Decree, EPA shall issue a final permit decision on the Reissued RCRA
Permit in accordance with 40 C.F.R. § 124.15, to be effective in accordance with
Paragraph 10.d. |

b. Iﬁ the event that EPA's final permit decision on the Reissued
RCRA Permit does not materially modify the draft Reissued RCRA Permit attached as
Appendix G, Settling Defendant shall not seek review of, or otherwise contest, that final
permit decision, and shall comply with requirements of the Reissued RCRA Permit and
this Consent Decree.

c. To the extent that Settling Defendant believes the final Reissued
RCRA Permit to be a material modification of the draft Reissued RCRA Permit attached
as Appendix G, Settling Defendant, may, within 15 days of its receipt of the final
Reissued RCRA Permit, file a motion with the Court for dispute resolution pursuant to
Paragraph 136.c and d (record review) of this Consent Decree, regarding the final
Reissued RCRA Permit. Settling Defendant’s dispute shall be limited to whether the
fina! Reissued RCRA Permit materially modifies Appendix G. The United States, the
State and Connecticut may file an oppdsition to Settling Defendant’s motion within thirty
days after receipt of such motion. The Parties hereby stipulate that after lﬁdging and

prior to entry of this Consent Decree, such dispute shall proceed under this Paragraph

as a contractual matter. If, at the conclusion of dispute resolution, the final Reissued
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RCRA Permit is held not to materially modify the draft Reissued RCRA Permit set forth
at Appendix G, Settling Defendant shall not oppose entry of the ansent Decree, shall
not seek review of the Reissued RCRA Permit, and shall comply with the requirements
of the Reissued RCRA Permit and this Consent Decree. [, at the conclusion of dispute
-resolution, the final Reissued RCRA Pemnit is heid to materially modify the draft
Reissued Permit set forth at Appendix G, the United State, the State, Connecticut and
| the Settling Defendant may agree to go forward with the Consent Decree, and the
United States may thereafter move for eniry and Settling Defendant shall not contest
and shall comply with the requirements of the Reissued RCRA Permit and this Consent
Decree. If, at the conclusion of dispute resoiution, the final Reissued RCRA Permit is
held to materially modify the draft Reissued Permit set forth at Appendix G, and the
United States, the State, Connecticut and the Settling Defendant do not agree to go-
forward wit.h the Consent Decree, either the United States or Settling Defend;nt shall
withdraw from the Consent Decree.

d. in accordance with 40 C.F.R. § 124.15(b){1), the effective date of
the Reissued RCRA Permit shall be the date of entry of this Consent Decree; provided,
however, that if, after dispute resolution, the final Reissued RCRA Permit is found to
materially modify Appendix G and the United States, the State, Connecticut and the
Settling Defendant do not agree to go forward with this Consent Decree, then EPA may
finalize the permit after either the United States or Settiing Defendant withdréws from
the Consent Decree. In that event, .Settling Defendant may appeal the final Reissued

RCRA Permit in accordance with 40 C.F.R. § 124.19 and Section 7006(b) of RCRA, in
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which case Settling Defendant's compliance with such Permit shall be governed by
applicable laws and regulations relating to RCRA permits issued by EPA. If Settling

| S
Defendant does not appeal such Reissued RCRA Permit_. Settling Defendant shall
compiy with all conditions of the Reissued RCRA Permit. If this Consent Decree is
eﬁtered, upon the effective date of the Consent Decree, Settling Defendant shall
comply with tﬁe provisions of the Reissued RCRA Permit and the requirements of
Paragraph 22 (Rest of River) of this Consent Decree. [f, after the effective date of this
Consent Decree, a person other than Settling Defendant appeals the final Reissued
RCRA Permit pursuant to 40 C.F.R. § 124.19, Settling Defendant shall comply with the
requirements of the Reissued RCRA Permit, as well as the requirements of Paragraph
22 (Rest of River) of this Consent Decree, during the period of such appeal. In the
event that a person other than Settling Defendant appeals the Reissued RCRA Pemit,
but Settling Defendant does not, Settling Defendant shall support the issuanéé of the
Reissued RCRA Permit in such appeal.

11.  Revision of State Administrative Consent Orders. Settling Defendant and

the State agree that in connection with the settlement embodied in this Consent
Decree, the Administrative Consent Orders exécuted by Settling Defendant and
MADEP on May 22, 1990, and July 2, 1990, wili be terminated and superseded by a
new Administrative Consent Order. Within fifteen (15) days of entry of this Consent
Decree, Settling Defendant and MADEP will execute the Administra.tive Consent Order
attached hereto as Appendix H. The properties addressed by the new Administrative

Consent Order shall not be considered part of the Site, as Site is defined in Paragraph
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22. Rest of the River: Additional studies of the Rest of the River and the

selection of a Remedial Action for the Rest of the River shall be conducted in
accordance with the Reissued RCRA Permit and the follo_wing provisions.

a. Upon EPA’s notification to Settling Defendant to move forward with
completion of the RCRA Facility Investigation {(“RFI") Report, aé provided in the
Reissued RCRA Permit, Settling Defendant shall complete and submit to EPA an RFI
Report on the Rest of the River in accordance with, and on the sqhedule provided in, the
Reissued RCRA Permit. Sgttting Defendant shall submit copies of that RFI Report to

the Trustees, the State and Connecticut.

b.  EPA will conduct the human health and ecological risk assessments
of the Rest of the River, EPA has provided a scope of work for the risk assessmenfs
and supporting activities to Settﬁng Defendant and other interested persons for review
and discussion,

c. EPA’s human health risk assessment will be subject to peer review
by a panel of independent risk assessment experts, in accordénce with the EPA Science
Policy Council January 1998 Peer Review Haﬁdbook, EPA 100-B-98-001, and the
Protocois set forth in Appendix J.

()  The human health risk assessment peer review panel will be
selected by a Selection Contracior in accordance with the following procequ-res. A
neutral contractor ("the Selection Contractor”) will be selected by agreement between
EPA and Settling Defendant within 30 days of initiation of discussions relating to such
peer review. If EPA and Settling Defendant do not reach agreement within 30 days of
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initiation of discussions, EPA shall seek the decision of the Chair of EPA's Science

_ ;:ﬂdﬁiéaﬁoa}a_nr_othe_r_*agrged-ugon scientific body-or-6xpert—EPA's decision to seek . .

the decision of the Chéir of EPA's Scie}\ce Advisor'y E:;a_rd or other agreea-upon
scientific body or expert, and the selection of the Selection Contractor by the Chair or
other agreed-upon scientific body or expert, shall not be subject to dispute resolution.
The Selection Contractor shall accept nominations for participants in the peer review
panel from any interested person for é period of 30 days. The Selection Coﬁtractor shall
thereafter evaluate the nominations of all interested persons (including Settling
Defendant) and other candidates it identifies for the peer review panel as it sees fit
against the criteria identified in the charge for review, and select peer review panel
members with the required technical expertise, free from direct and éubstantial conflict of
interest. The éffiliation of nominations will remain "blind” to the Selection Contractor.

(i) The human health risk assessment peer reQiew panel will
review EPA's human health risk assessment to evaluate: (1) consistency with EPA
policy and guidance; {2} the exposure scenarios and parameters used,; (3) the toxicity
assessment; (4) the risk calculations; and (5) the report conclusions. Settling Defendant
and other interested persons will be provided an opportunity to submit written comments
and make an oral presentation to the peer review pane! in accordance with the Protocols
set forth in Appendix J.

d. EPA’s ecological risk assessment will be subject to peer review by a
panel of independent risk assessment experts, in accordance with the EPA Science
Policy Council January 1998 Peer Reviéw Handbook, EPA7100-B-98-001, and the
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Protocols set forth in Appendix J. The ecoiogical risk assessment peer review panel will
be selected by a Selection Contractor following the same selection procedures
desr;.ribed ih Parﬂagrabh 22.c.(i). The ecol;:gicaf risk aséessment peer re\.}iew panel will
review EPA’s ecological risk assessment to evaluate: (1) consistency with EPA policy
and guidance; {2) the protocols applied in the studies used in the risk assessment; (3)
interpretation of information Qenerated from the studies included in the risk assessment,
and (4) the reﬁort conclusions. Settling Defendant_and.other .interested persons will be
provided an opportunity to submit written comments and make an oral presentation to
the peer review pane! in accordance with the Protocols set forth in Appendix J.

e. Nothing herein shall prohibit Settling Defendant from conducting its
own human health and/or ecological risk assessments and submitting reports théreon as
a component of its comments to EPA on EPA’s human health and ecological risk
assessments.

f. Following EPA's approval of the RF| Report and EPA’s

determination that the peer review processes for both the human health and the

ecological risk assessments have been completed, Settling Defendant shall develop and

submit to EPA an Interim Média Protection Goals ("IMPG") Proposal, proposing IMPGs,
in accordance with, and on the schedule provided in, the Reissued RCRA Permit.
Settling Defendant shall submit copies of that IMPG Proposal to the Trustees, the State
-and Connecticut.

g. EPA will conduct modeling of the fate, transport, and
bioaccumulation of PCBs in the Rest of the River. The models used will include a
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hydrodynémics component, a sediment gransport component, a PCB fate and transport
component, and a bioaccumulation component. EPA and Settling Defendant will share
with each other critical components of all working tools and data collected anad/or used in
modeling activities. A working group of technical staff and contractors from EPA and
Settling Defendant has been assembled to have an ongoing dialogue on the technical
aspects of model construction to simulate the Housatonic ﬁiver, collection of information
for input to the m;adels. model ca.libration, model validation, and th;types of questions
and uncertainties that will be addressed by the modei. EPA has provided draft sampling
plans and will provide draft modeling frameworks to the working group members, the
State, Connecticut and the Trustees for review and discussion.

h. EPA's modeling activities will be s'ubject to peer review by a panel of
independent modeling experts, in accordance with thé EPA Science Policy Council
January 1998 Peer Review Handbook, EPA 100-B-98-001, and the Protocols set forth in
Appendix J. The modeling peer review panel wi‘ll be selected by a Se_lection Contractor
following the same procedures described in Paragraph 22.c.{i). The modeling peer
review panel will review EPA’s modeling activities at.appropriate intervals during the
modeling process, which will include review of ét least the following EPA documents: (1)
draft modeling frameworks and description of data needs: (2) model calibration report;
and (3) mode] validation report. In this multi-staged review, the modeling peer review
panel will address a number of questions, including but not limited to the following:

(i} Do the modeling frameworks includ_e the significant
processes affecting PCB fate, transpori, and bioaccumulation in the Housatonic River,
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and are the descriptions of those brocesses sufficiently accurate_to represent the
hydrodynamics, sediﬁ‘uent transport, PCB fate and transport, and PCB bioaccumulation
in the Housatonic River?

(i) Are the available data sufficient for the development of
. acceptable models of hydrodynamics, sediment transport, PCB fate and transport, and
PCB bicaccumulation in the Housatonic River?

(i) ~ Are the processes in the final models calibrated and validated
to the extent necessary for accurately predicting future conditions?

(iv) How sensitive are the models to uncertainties in the
descriptions of the relevant processes, and are the m'ethodologies employed to evaluate
the sensitivity of the model to des‘criptions of the relevant processes and to evaluate the
uncertainties of model predictions sufficient?

in addition, the working group of technical staff and contractors from EPA and
Settling Defendant, described in Paragraph 22.g above, may suggest additiona!
questions to be posed to the modeling peer review panel, for consideration by EPA in
developing any subsequent changeslto the model. Settling Defendant and other
interested persons will be provided an Opbortunity to submit written comments and to
make an oral presentation to the modeling peer review panel, in accordance with the
Protocols set forth in Appendix J at each stage'of the peer review process:

i, _ Nothing herein shall prohibit Settling. Defendant from conducting its

own modeling or other studies of the Rest of the River and submitting reports thereon as
a component of its comments to EPA on EPA’s modeling activities.
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3 Following EPA’s approval of IMPGs, EPA's determination of the )
completion of the peer review processes on validation of EPA’s mode!, and receipt by
Settiing Dgfendant of EPA’s model (including its equations and results) from.EPA.
Settling Defendant shall develop and submit to EPA a Corrective Measures Study
("CMS3"} Praposal in accordance with, and on the schedule provided in, the Reissued
RCRA Permit. Settling Defendant shali submit copies of that CMS Proposal to the
Trustees, the State and Connecticut.

k. Following EPA's approval of the CMS Proposal, Settling Defendant
shall carry out the CMS and shall develop and submit to EPA a CMS Repbr‘t in

accordance with, and on the schedule provided in, the Reissued RCRA Permit, or on an
alternative schedule provided in the approved, conditionally approved or modified CMS
Proposal. Settling Defendant shall submit a copy of that CMS Report to the State, the
Trustees and Connecticut.

l. EPA expressly reserves the right to undertake any studies it deems

necessary for the Rest of the River to shadow or suppiement studies undertaken by

Settliing Defendant.

om The RFI Report, IMPG Proposal, CMS Report, EPA'slreporl(s)
containing the human heaith and ecological risk assessments and EPA’'s modeling
activities, the reporis of the peer review panels on the hurﬁan health and ecological risk
assessments and on modeling, all comments submitted to EPA and those panels, and
other documents considered or relied on by EPA will become pan of the administrative
record for the Rest of the River Remedial Action. |

93



n. Upon satisfactory completion of the CMS Report in accordance with
the Reissued RCRA Permit, EPA will issue a Statement of Basis and a draft modification
to the Reissued RCRA Permit, which will set forth the proposed Remedial Action for the  _
Rest of the River and QO&M, to be implemented by Settiing Defendant pursuant to
CERCLA and this Consent Decree. EPA will propose this draft permit modification
pursuant to the Reissued RCRA Permit and EPA's regulations on RCRA permit
modifications (40 C.F .R. § 270.41 and Part 124), including {he pro.;.risions requiring
public notice and an opportunity for public comment on the draft permit modification.

o} Following the close of the public comment period, EPA will notify
Settling Defendant of its intended fina! decision on the modification of the Reissued
RCRA Permit. Settling Defendan.t shall have the right, within 30 days of such
notification, to invbke administrative dispute resolutionrpursuant to Paragraph 135 of
Section XXV {Dispute Resolution) of this Consent Decree with respect to such
notification.

p. Upon completion of such dispute resolution process (if invoked) or

after the 30 day period from EPA's notification referred to in Paragraph 22.0o (if Settling
Défendant.does not invoke dispute resolution), EPA will issue a modification of the
Reissued RCRA Permit, obligating Settling Defendant to perform the selected Rest of
the River Remedial Action and O&M, which performance shall be pursuanl-to CERCLA
and this Consent Decree.

q.  Settling Defendant shall perform the selected Rest of the River
F'\;emedial Action and O&M set forth in EPA’s permit modification decision referred to in
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Paragraph 22.p unles's Settling Defendant files a petition for re_view of such pérmit
modification.decision iﬁ the EPA Environmental Appeals Board pursuant to 40 C.F.R.
§ 124.19 and Paragraph 141.b of Section XX1V (Dispute Resolution) of this Consent‘
Debree, or unless EPA's permit mod'rficatiﬁn decision is otherwise stayed pursuant to 40
C.F.R. Part 124. The decision of the EPA Environmental Appeals Board on such a
petition for review shall be subject‘to appeal by Settling Defendant to the United States
- Court of Appeals for fhe First Circuit pursuant to Section 7008(b) of RCRA. Any
proceedings in the EPA E_nvironmental Appeals Board and the United States Court of
Appeals for the First Circuit shall be govemed by appiicabie law, the rules of such Board
and Court, and the provisions of Paragraph 141.b of Section XXIV of this Consent |
Decree, except that, for work subject to such dispute, the United States stipulates to a
stay of the effectiveness of the modified permit for those portions subject to the dispute
through the conclusion of the initial appeal referenced in this subparagraph 22.q by
Settling Defendant to the United States Court of Appeals for the First Circuit pursuant to
Section 7006(b) of RdRA. The United States and Settling Dgfendant shall jointly move
the'Court of Appeals for an expedited briefing schedule and expedited consideration of
the petition for review.

r. in the event that Settiing Defendant invokes dispute resolution as
provided in Paragraph 22.q, EPA may proceed with design work on the seﬁected Rest of
River Remedial Action during the pendency of such appeals. Prior to proceeding with -
design work under this subparagraph, EPA shall give written notice to Settling
Defendant and give Settling Defendant the opportunity to implement such design work.
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If Settling Defendant does not notify EPA of its intent to perform such design work within

30 days of EPA’s noti_ﬁ.cation, EPA may proceed with design. At the conclusion of such
dispute resolution, if the Rest of River Remedial Action and O&M is upheld and EPA

" was performing the design work, EPA shall provide Settling Defendant with the results of
its design work and retumn the performance of design work to Settiing Defendant, and
Settling Defendant shall pay EPA’s costs of such work as U.S. Future Response Costs
in accordance with Paragraph 95.a (Future Response Costs) of Section XX
(Reimbursement of Costs) of this Consent Decree. [f only a portion of the Rest of River
Remedial Action and O&M is upheld or if the Rest of the River Remedial Action and
O&M is not upheld in any part, and EPA was performing design work, EPA will provide
Settling Defendant with the results of its design work on the Rest of River Remedial
‘Action and return the performance of design work to Settling Defendant, and Settling
Defendant shall pay EPA's costs of such work relating to the portion (if any) of the Rest
of River Remedial Action and O&M that was upheld, as U.S. Future Response Costs in
| accordance with Paraéraph 95.a (Future Response Costs) of Section XX
(Reimbursement of Costs) of this Consent Decree. If a portion of the Rest of River
Remedial Action and O&M is not upheld or if the Rest of River Remedial Action and
O&M is not uphelé in any part, Settiing Defendant shall not be required to pay EPA’s
costs of any portion of the design work related thereto that will have to be materially
changed in substance in light of the decision of the Environmental Appeals Board or the
Court of Appeals (as applicable). Further, in the event that Settling Defendant invokes
dispute resolution as provided in Paragraph 22.q, Settiing Defendant shall perform all |
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severable work not subject to such aispute in accor&arice with EPA’s finai permit
modification decision referred to in Paragraph 22.p and a Rest of River SOW developed
in accordance with that decision angd Paragraph 22.x below.

s. If the EPA permit modification decision referred to in Paragraph
22.p. is upheld in whole or in part‘by the Environmental Appeals Board and, if appealed,
by tﬁe United States Court of Abpeals for the First Circuit,— -S.ettling Defendant shall
perform the selected Rest of the River Remedial Action and O&M, as upheld in whoie or
in part, as a CERCLA remedial action pursuant to this Consent Decree.

t. In the event that the Environmental Appeals Board or the United
States Court of Appeals for the First Circuit vacates or remands all or part of the EPA
permit modification decision referred to in Paragraph 22.p. for further EPA action, EPA
may revise its permit modification decision referred to in Paragraph 22.p.

u. Setond Appeal.

(i} Upon EPA's issuance of a revised permit modification decision
referred to in Paragraph 22.t. pursuant to a remand from the Environmental Appeals
Board or the United States Court of Appeals for the First Circuit, Settling Defendant shall
perform the selected Rest of the River Remediall Action and Q&M set forth in EPA's
revised permit modification decision unless Settling Defendant timely files a petition for
review of such revised permit modification decision. Settling Defendant shall file its
petition for review before the Environmental Appeals Board pursuant to 40 C.F.R.
§124.18 uniess otherwise approved by the United States Court of Appeals for the First
Circuit.
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(i) If Settling Defendan; seeks review before the Environmental
Appeals Board, the disputed portions of thé revised permit modification decision shall be
stayed pending the decision of the Environmental Appeals Board. Settling Defendant
may appeal the decision of the Environmental Appeals Board by filing a petition for
review in the United States Couﬁ of Abpeals for the First Circuit pursuant to Section
7006(b) of RCRA. -
(iii} 'Ih the event that Settling Defendant files a petition for review
with the Environmental Appeals Board or the United States Court of Appeals for the First
Circuit, Settling Defendant shall perform all severable work:
{(A) which is not subject to dispute; or
(B) for which EPA's original permit modification decision was
upheld previously in the Environmental Appeals Board and, if there had beerl'an appeal
of the Environmental Appeals Board's previous decision, by the United States Court of
Appeals for the First Circuit.
Settling Defendant shall perform such severable work in accordance with EPA's revised
permit modification decision and a Rest of River SOW to be developed in accordance
with that decision and Paragraph 22.x. below.
(iv) Any proceedings before the United States Court of Appeals for
“the First Circuit under subparagraph 22.u(i) or (i) shall be govemned by applicable law,
the rules of the Cpurl of Appeals for the First Circuit, and the provisions of Paragraph
141.b(iv)-{vi) of this Consent Decree, except as follows: The United State§ and Settling
Defenda;nt shall jointly move the Court of Appeals for an expedited briefing schedule and
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expedited consideration of the petition. for review. Further, the Qnited States and
Settling Defendant shall stipulate to a stay of the effectiveness of the disputed portions
of the revised permit modification decision for a 12-month period or until the Court of
Appeals issues its decision (whichever occurs first); provided, however, that: {A} at or
near the end of the first six months of the stay period, EPA may apply to the Cogrt to lift
the stay at the end of the 6-month period and shall have the burden of making the
necessary showing to support such application; and (B') at or near the end of the 12-
month period of the stay (if the Court has not yet issued its decision or the stay has not
previously been lifted), Settling Defendant may abply to the Court to extend the stay for
an additional period or until the Court issues its decision and shail have the burden of
making the necessary showing to support such application. |

(v) During any stay pursuant to this subparagraph 22.u., Settiing
Defendant shall proceed with design work on the selected revised Rest of the River
Remedial Action and O8M. If design work is completed prior to the lifting of any stay,
Settling Defendani shall implement work on any non-dispﬁted portions of the selected
revised Rest of the River Remedial Action and O&M. If design work is completed prior
to the lifting of any stay and EPA decides to move forward with implementation of the
Rest of the River Remedial Actioﬁ. EPA will so notify Settling Defendant in writing and
give Settling Defendant the opportunity to implement work on the disputed portions of
the selected revised Rest of the River Remedial Action, If Settling Defendant does not
notify EPA of its intent to perform the Remedial Action within 30 days of EPA's
notification, EPA may commence implementation of the Re.st of the River Remedial
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Action. If Settling Defendant does not agree to perform the Rest of River Remedial
Action, EPA retains the right to list the Site on the CERCLA National Priorities List in
accordance with and subject to Paragraph 200.b of this Consent Decree. Except as
otherwise provided in the Consent Decree, if EPA proceeds with listing, Settling
Defendant retains all rights to oppose or challenge such listing:

(vi) Upon the lifting or end of any stay pursuant to this
. subparagraph 22.u. prior to the conclusion of dispute resolution, Settling D.efendant shall
perform ail Rest of River Remedial Design and Remedial Action and O&M. If EPA was
performing the work, EPA will provide Settling Defendant with the results of its work on
the Rest of the River Remedial Action and Q&M and return the performance of work to

Settling Defendant.

(vii) Atthe conclusion of dispute resclution, if the Rest of the River
Remedial Action and O&M is upheld and EPA was performing work, EPA shall provide
Settling Defendant with any results of its work and return the performance of work to
Settling Defendant, and Settling Defendant shall pay EPA’s costs of such work as U.S.
Future Response Costs in accordance with Paragraph 95.a of Section XX
(Reimbursement of Costs) of this Consent Decree. If only a portion of the Rest of the
River Remedial Action and O&M is upheld orlif the Rest of River Remedial Action and
O&M is not upheld in any part, and EPA was performing work, EPA will prO\;ide Setliing
Defendan.t with any results of its work on the Rest of the River Rerﬁedial Action and |
O&M and return the performance of work to Settling Defendant. In addition, if only a
portion of the Rest of the River Remedial Action and O&M is upheld or i the Rest of the
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River Remedi-al Action and O&M is not upheld in any part, and EPA was performing
work, Settling Defendant shall pay EPA's costs of the implementation work that EPA
performed, as U.S. Future Response Costs in accordance with Paragraph 95.a., but
only to the extent that such work was performed to implement any portion of the Rest of
the River Remedial Action and Q&M upheld by the Court of Appeals or was incorporated
into a subsequent further revised permit modification decision that is not appealed or (if
appealed) is upheld on appeal. Nothing in this subparagraph 22.u(vii) shall be deemed

to affect the provisions of Paragraph 200.b of this Consent Decree.

v. Subsequent Appeals.

(i) In the event that the Environmental Appeais Board or the United

States Court of Appeals for the First Circuit vacates or remands all or part of EPA's
revised permit modification decision pursuant to subparagraph 22.u. or in a subsequent
appeal under this subparagraph 22.v., EPA may again revise its permit modification
decision. Settiing Defendant shali perform such Rest of the River Remedial Action and
O&M in accordance with such further revised permit modification unless Settling
Defendant timely files a petition for review of such further revised permit modification
decision. In the event Settlihg Defendant files a petition, the provisions of subparagraph
22.u. shall apply, except for subparagraph 22 u.(iv).

_{i) -Any proceedings before the United States Court of Appeals for
- the First Circuit under subparagraph 22.v.(i) shall be governed by applicable law, the
rules of the Court of Appeals for the First Ciréuit, and the provisions of Paragraph 141.b
of this Consent Decree, except the United States and Settling Defendant shall jointly
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move the Court of Appeals for an expedited briefing schedule and expedited
consideration of the petition for review. Settling Defendant may- apply to the Court for a
stay of the further revised permit modification decision pending review by the United
States Court of Appeals for the First Circuit. The Unitled States may opbose such
application for a stay.

w. In the event that Settling Defendant invokes dispute resolution pursuant
to Paragraphs 22.u or 22.v and 141.b (Dispute Resolution) and EPA’s revised permit
modification decision is upheld in whole or in part by the Environmental Appeals Board
and, if appealed, by the United States Court of Appeals for the First Circuit, Settiing
Defendant shalil perform the selected Rest of the River Remedial Action and O&M, as
upheld in whole or in part, as a CERCLA remedial action bursuant to this Consent
Decree.

X. Whenever Setting Defendant is required to design and implement the
Rest of the River Remedial Action or a portion thereof pursuant to this Paragraph 22,
| Settiing Defenc}ant lshall develop and submit to EPA for review and approval a Rest of

River SOW in accordance with the following provisions: Within 7 days after the date
upon wﬁich the modification of the Reissued RCRA Permit, or portion thereof, requiring
such action becomes effective pursuant to this Paragraph 22, Settling Defendant shall
propose to EPA for review and approval a schedule for the subsequent submission of a
‘Rest of River SOW for implementation of such Remedial Action or portion thereof. That
proposed schedule will be discussed by EPA and Settling Defendant and shall be
subject to final EPA approval, Which in no event shall require submission of the Rest of
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River SOW sooner than 90 days aftér the effective date of such Permit modification or
portion thereof. In accordance with the schedule approved b)} EPA, Settling Defendant
shall submit to EPA for review and approval a Rest of River SOW for the Rest of River
Remedial Action or effective portion thereof. Such Rest of River SOW shall include
provisions and schedules for the subsequent development of a Remedial Design Work
Plan, a Remedial Action Work Plan, and/or other appropriate associated plans to
achieve the Performance Standards and other requirements set forth in the effective
modification of the Reissued RCRA Permit and the Rest of River SOW and (if
applicable) reflecting the outcome of any completed dispute resolution proceeding.
y. Following EPA approval of the Rest of the River SOW, Settiing
Defendant shall submit the necessary Remedial Design and Remedial Action Work
Plans to EPA for review and approval in accordance with the Rest of River SOW and
Section XV (EPA Approval of Plans and Other Submissions) of this Consent Decree and
subject to Paragraph 38 (Modification of SOW, Rest of River SOW, or Work Plans) of
“this Consent Decree. |
z. Settling Defendant shali design and implement the Rest of River
Remedial Action, and any required O&M, as a bERCLA remedial action pursuant to this
Consent Decree, in accordance with EF‘A'S final RCRA permit modification decision, the
final outcome of any dispute resolution proceedings, the Rest of the River SOW, and
any approved Work Plans thereunder. For purposes of the Rest of River Remedial
Action and O&M, EPA’s modification of the Reissued RCRA Permit to select such
Remedial Action and O&M that is effective at the time of initiation of the Rest of River
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Remedial Design/Remediai Action shall be considered to be the final remedy selection
decision pursuant to Section 121 of CERCLA and Section 300.430 of the NCP (40
C.F.R. 8 300.430). {f such modification is changed by appeals and/or remands, the
subsequent modification of the Reissued RCRA Permit shall be considered the ﬁnal
remedy selection decision pursuant to Section 121 of CERCLA and Section 300.430 of
the NCP (40C.FR § 300.430.). _

aa. Inthe event that both the Reissued RCRA Permit and this Consent
Decree require performance of a given action by Settling Defendant, enforcement of
such requirement shall be pursuant to this Consent Decree, rather than pursuant to
RCRA and the Reissued RCRA Pemit. in the event that a given action by Settling
Defendant is required only by the Reissued RCRA P.'erlmit, enforcement of such
requirement shall be pursuant to RCRA and the Reissued RCRA Permit.

bb. Challenges by State to EPA Determination to Waive an ARAR. In

the event that the State petitions for review of EPA's permit modification decision
referred 1o in Paragraph 22.p or EPA's revised or further revised permit modification
decisions referred to in Paragraphs 22.t and 22.v(i), respectively, in theﬂ EPA

Environmental Appeals Board pursuant to 40 C.F.R. § 124.19 and/or in the United

States Court of Appeals for the First Circuit pursuant to Section 7006(b) of RCRA, and in

such proceeding challenges EPA’s determination, in such permit modification decision,

to waive an ARAR for the Rest of the River Remedial Action or O&M, the following

provisions shall apply:
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(i) The United States, the State, and Settling Defendant (if a party) shall
stipuléte that the standard of review of the State’s challenge to EPA’'s ARAR waiver
determination shall be as provided in Section 121(f)}(2)(B) of CERCLA.

(i) During any such proceeding in the Environmenta!l Appeal Board, the
permit modification decision challenged by the State shall be stayed in accordance with
the provisions of 40 C.F.R. §§ 124.15(b)(2), 124.16(a) and 124.19(f)}(1).

(i) If the State appeals to the Court of Appeals from a decision of the
En;rironmental Appeals Board upholding, in whole or in part, EPA’s determination to
waive an ARAR in EPA’s initial berrnit modification decision referred to in Paragraph
22.p, the following provisions shall apply with respect to such appeal.

(A} During theipendency of such appeal, Settling Defendant shall
not be required to proceed with any design work on the selected Rest of the River
Remedial Action or O&M for which resolution of the State's challenge is necessary to be
' decided prior to undertaking such design work. EPA may proceed with such design
work during the pendency of the State’s appeal. However, prior to proceeding with
design work under this subparagraph, EPA shall give writien notice to Settling
Defendant and give Settliﬁg Defendant the opportunity to implement such design work.
If Settling Defendant does not notify EPA 'of its intent to perform such design work within
30 days of EPA's notification, EPA mhy proceed with such design work. At the
conclusion of the State’s appeal, if EPA's ARAR waiver determination is uphéld and
EPA was performing the design work, EPA shall provide Settling Defendant.with the
results of its design work relating thereto and retumn the pe&omance of such design

*
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work to Settling Defendant, and Settling Defendant shall pay EPA’s costs of such work:
as U.S. Future Response Costs in accordant_:e with Paragraph 95.a of this Consent
Decree. If only a portion of EPA’s ARAR waiver determination is upheld or if EPA's
ARAR waiver determination is not upheld in any part, and EPA was performing the
design work relating to the ARAR waiver determination, EPA will provide Settiing
Defendant with the results of its design work and retumn thé performance of design work
to Settling Defendant. If only a portion'of EPA’s ARAR waiver determination is upheld,
Settling Defendant shall pa} EPA's costs of such work re!atiné to the portion that was
upheld as U.S. Future Response Costs in accordance with Paragraph 95.a of this
Consent Decree. If a portion of EPA's ARAR waiver determination is not upheld, or if
EPA’s ARAR waiver determination is not upheld in any part, Settling Defendant shall not
be requiréd to pay EPA’s costs of any portion of the design work related thereto that in
light of the Court's decision would have to be materially changed in substance in the
remedial design for any revised permit modification decision which is not appealed or is
upheid on appeal.
{B) If Settling Defendant has also appealed to the Court of
Appeals pursuant to Paragraph 22.q and if the work subject to Settling Defenda_nt’s
appeal is not severable from the work subject to the State's challenge, the United States
will stipulate to a stay of the effectiveness of the modified permit, insofar as if applies to
such work, during the pendency of the State’s appeal, and neither Settling Defendant
nor EPA shall proceed with the implementation of such work during the pendency of
.such appeal.
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(C) If Settling Defendant does not appeal to the Court of Appeals
pursuant to Paragraph 22.q or if the work subject to the State's challenge is severable
from the work subject to an appeal by Settling Defendant, either the State or Settling
Defendant may move the Court df Appeals for a stay of the effectiveness of the modified
permit insofar as it requires Settling Defendant to perform, or for an order precluding
performance of, any implementation work on the Rest of the River Remedial Action or
O&M for which resolution of the State’s challenge is necessary to be decided prior to
‘undertaking such work. In connection with such motion, the parties shall stipulate that
the Court of Appeals may consider the prqvisions of subparagraph 22.bb(iii)(D) below in
considering the applicable stay factors.

(D) | dueto the absénce, denial, or expiration of ény stay, either
Seitling Defendant or EPA proceeds, during the pendency of the State's challenge, with
any implementation work that is subject to the State's challenge, and if the Court of
Appeals thereafter holds that EPA improperly waived an ARAR, then neither Settling
Defendant nor EPA sh.ali be required to undo or re-do any implementation work that has
previously been completed, so as to comply with such ARAR. However, Settling
Defendant shall. comply with such ARAR, in accordance with the Court of Appeals’
decision, in implementing all future work. In the event of a dispute regarding the scope -
of Settling Defendant's obligations pursuant to this subparagraph to imp[emeﬁt the Court
of Appeals’ decision regarding the State's challenge, such dispute shalt be resolved
under the Dispute Resoiution provisions of Paragraphs 133 through 139 of this Consent
Decree; provided, however, that the State shall also have the right to invoke dispute
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resolution with respect to such issue in accordance with the same procedures set forth
in those paragraphs, aﬁd provided further that if the State does so, stipulated penalties
or any other penalties or sanctions shall not accrue against Settling Defendant, during
the pendency of such dispute resolution proceeding, for any failure by Settling
Defendant to perform work which the State believes is required by the Court of Appeals’
decision but which EPA has not required Settling Defendant to perform.
(E) Foliowing the conclusion of the State's appeal to the Court of

Appeals, if EPA’'s ARAR waiver determination is upheld and EPA was performing
implementation work relating thereto, EPA will retumn the performance of such work to
Settling Defendant, and Settling Defendant shall pay EPA’s costs of such work as {.S.
Future Resbonse Costs in accordance with Paragraph 95.a of this Consent Decree, If
only a porlion of EPA's ARAR waiver determination is upheld or if EPA's ARAR waiver
determination is not upheld in any part, and EPA was performing impiementation work
relating to the ARAR waiver determination, EPA will return the performance of work to

‘ S.ettling Defendant, ar;d Settling Defendant shall pay EPA's costs of the implementation
work relating to the ARAR waiver determination, as U.S. Future Response Costs in
accordance with Paragraph 95.a, but only to the extent that such work was performed to
implement any portion of the permit modification decision upheld by the Court of
Appeals or was incorporated into work performed to implement a subsequent revised
permit modification decision that is not appealed or (if appealed) is upheld on appeal.

(iv) )f the State appeals to the Court of Appeals from a decision by the

Environmental Appeals Board upholding, in whole or in part, EPA’s determination to
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waive an ARAR in EPA's revised or further revised permit modification decision referred
- to in Paragraphs 22.t or 22.v(i), the following provisions shall apply with respect to such

appeal.
(A) Notwithstanding the provisions of Paragraph 22.u(v), Settling __

Defendant or the State may move the Court of Appeals for a stay, pending the Court's
decision, of any design work on the selected revised Rest of the River Remedial Atﬁion
or O&M for which resolution of the State's challenge is necessary to bé decided prior to
undertaking such design work, If SeFtIing Defendant or the State does not seek such a
.stay or if any motion for a stay is denied, Settling Defendant shall proceed with such
design work during the pendency of the State's appeal. If such a stay is granted, EPA
may proceéd with such design work du_ring the pendency of the State's appeal.
However, prior to proceeding with design work under this subparagraph, EPA: shall give
written notice to Settting Defendant and give Settling Defendant the opportunity to
implement such design work. If Settling Defendant does not notify EPA of its intent to
perform such design work within 30 days of EPA's notification, EPA may proceed with
such design work. At the conclusion of the State's appeal, if EPA’s ARAR waiver
determination is upheld and EPA was performiﬁg the design work, EPA will provide
Settling Defendant with the results of its design work relating thereto and return the
performance of such design work to Settling Defendant, and Settling Defendant shall
pay EPA’s cost of such work as U.8. Future Response Costs in accordance with
Paragraph 95.a of this Consent Decree. If only a portion of EPA's ARAR waiver
determination is upheld or if EPA's ARAR waiver determination is not upheld in' any part,
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and EPA was performing the design work relating to the ARAR waiver determination,

EPA will provide Settling Defendant with the results of its design work and return the

performance of design work tb Settling Defendant. If or;ly :-'i.;-zortion of EPA's ARAR

waiver determination is upheld, Settling Defendant shall pay EPA's costs of such work
relating to the portion that was upheld as U.S. Future Response Costs in accordance
with Paragraph 85.a of this Consent Decree. If a portion of éPA’s ARAR waiver
determination is not upheld or if EPA's ARAR waiver determination is not upheld in any
part, Settiing Defendant shall not be required to pay EPA’s costs of any portion of the
design work related thereto thaf in light of the Court's decision would have to be
materially changed in substance in the remedial design for any further revised permit
modification decision which is not appealed or is upheld on appeal. |

(B)  !f Settling Defendant has also appealed to the Co?rt of
Appeals pursuant to Paragraph 22.u or 22.v (as applicable) and if the work subject to
Settling Defendant's appeal is not severable from the work subject to the State's
chalienge, the provisions of Paragraphs 22.u(iv) or 22.v(ii) {as applicable) relating to a
stay of the effectiveness 'of EPA's revised or further revised permit modification decision
shall apply to the implementation of such work; provided, however, that the State may
also seek a stay of implementation of such work in accordance with the same
procedures set forth in Paragraph 22.bb{iv)(C).

(C) If Setiling Defendant does not appeal to the Court of Appeals
pursuant to Paragraph 22.u or 22.v (if applicable) or if the work subject to the State’s
chalienge is severable from the work subject to an appeal by Settling Defendant, either
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the State or’SettIingl Defendant may move the Court of Appeals for a stay of the -
effectiveness of the revised or fu-(ther revised modifi—ed permit_ insofar as it requires
Séttiing Defendant to perform—, 6r for an order precluding the performance of, any
implementation work on the Rest of the ﬁiver Remedial Action or O&M for which
resolution of the State’s challenge is nécessary to be decided prior to undertakir)g such
work. In connection with such motion, the parties shall stipulate that the Court of
Appeals may consider the provisions of subparagraph 22.bb(iv)(D) below in considering
the applicable stay factors. |
(D) [f, due to the absence, denial, or expiration of any stay, either

Settling Defendant of EPA proceeds, during the pendency of the State’s challenge, with
any implementation work that is subject to the State’s challenge, ‘and if the Court of
Appeais thereafter hoids that EPA imiproperly waived an ARAR, then neither Settling
Defendant nor EPA shall be required to undo or re-do any implementation work that has
previously been completed, so as to comply with such ARAR. However, Settling
Defendant shall comply with such ARAR, in accordance with the Court of Appeals’
decision, in implementing all future work. In the event of a dispule regarding the scope
of Settling Defendant’s obligations pursuant to this subparagraph to implement the Court
of Appeals' decision regarding the State’s challenge, such dispute shall be resolved
under the Dispute Resolution provisions of Paragraphs 133 through 139 of this Consent
Decree,; provided, however, that the State shall also have the right to invoke dispute
resolution with respect to such issue in accordance with the same procedures set forth
in those paragraphs, and provided further that if the State does so, stipulated penalties
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" or any other penalties or sanctions shall not accrue against Settling Defendant. during

the pendency of such dispute resolution proceeding, for any fai_lure b_y Settling

o T = Te st meam -

Defendant tc; ‘perfon'n work which the State believes is' required.- by the Cbﬁrt of App;als'
decision but which EPA has not required Settling Defendant to perform.
(E) Fo[lowinglthe conclusion of the State's appeal to the Court of
Appeals, if EPA's ARAR waiver determination is upheld and EPA was performing
implementation work relating thereto, EPA will return the performance of such work io
Settling Defendant, and Settling Defendant shall pay EPA’s costs of such work as U.S.
Future Response Costs in accordance with Paragraph 85.a of this Consent Decree. If
only a portion of EPA's ARAR waiver determination is upheid or if EPA's ARAR waiver
determination is not upheld in any part,' and EPA was performing implementation work
relating to the ARAR waiver determination, EPA will return the performance of work to
Settling Defendant, and Settling Defendant shall pay EPA's costs of the implerneniation
work relating to the ARAR waiver determination, as U.S. Future Response Costs in
accordance with Paragraph 95.a, but only to th;e extent that such work was performed to
implement any portion of the revised permit modification decision upheld by the Court of
Appeals or was incorporated into work performed to impiement a subsequent further
revised permit modification decision that is not appealed or (if appealed) is Qpheld on
appeal.l .
(v} Inany appeal by the State to the Court of Appeals chalienging a
decision by EPA to waive an ARAR for the Rest of the River Remedial Action or O&M,
 the United States, the State, and Settling Defendant (if a party) shall jointly move the
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Court of Appeals for an expedited briefing schedule and expedited consideration of the
State's petition for reviewl. |
_(vi)  For any work conducted by Settling Defendan.t_‘d_L_Jring the '
pendency of .a State challenge to a determination by EPA to waive an ARAR for
the Rest of the River Rernadial Action or O&M, Settling Defendant shall not be deemed
to be in noncompliance with this Consent Decree for failure to comply with such ARAR
unless and until the Court of Appeals determines that EPA imbroberiy waived such
ARAR and Settling Defendant fails to comply witH such ARAR in accordance with the -
applicable schedule as determined by the Court or as approved by EPA (after
reasonable opportunity for review and comment by the State) following the Court's
decision.
{vii) Inthe event that Settling Defendant or EPA performs work
during the pendency of a State 'challenge to a determination by EPA to waive an ARAR
for the Rest of the River Remedial Action or O&M, and if the Court of Appeals thereafter
holds that EPA improperly waived such ARAR, EPA shalt not withhold issuance of the
Certifications of Completion described in Paragraphs B8 and 89 of this Consent Decree
on the ground that the work performed by ‘Settling Defendant or EPA prior to the date
when compliance with such ARAR is required under the Court’s deaision did not meet or
comply with such ARAR.
(viii) "“The provisions of this Paragraph 22.bb shall not apply ta any
~work that is severable from work subject to the State’s challenge to a determination by

EPA to waive an ARAR for the Rest of the River Remedial Action or O&M.
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cC. Challenges by Connecticut to EPA Determination to Waive an

ARAR. Paragraph_ 22.bb is incorporated ir_l this subparagraph by reference except that

each reference to “the State” shall be read as a reference to “Connecticut.”

IX. PERFORMANCE STANDARDS AND RELATED REQUIREMENTS
23.  Settiing Defendant shall perform the response actions required under this
Consent Decree to achieve and maintain the Performance Standards as described in
this Section IX and in the SOW (Appendix E to this Consent Decree), the Upper V2 Mile
Reach Removal Actien Work Plan (Appendix F to ti;:is Consent Decree), and the Rest of
the River SOW (to be developed pursuant to this Consent Decree).

24, The following general Performance Standards shall apply to the response

actions undertaken pursuant to this Consent Decree.

a. For each Settling Defendant Property that is subject to a Removal
Action Outside the River or the AUpper 2 Mile Reach Removal Action pursuant to this
Consent Decree, Settiing Defendant shall execute and record a Grant of Environmental
- Restrictions and Easements (“ERE") in accordance with the appiicable provisions of
Section Xl of this Consent Decree.

b. For each Non-Settling Defendant Property that is not in residential
use, and that is subject to a Removal Action Outside the River {except for the Allendale
School Property) or the Upper ¥z Mile Reach Removal Actlion pursuant‘ to this Consent

Decree, Settling Defendant shall make best efforts to obtain the execution.and
recordation of an ERE {or a Notice ERE for such property that ie State-owned and

subject to Article 49 of the State Constitution) in accordance with the applicable
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25.  The Performance Standards for the Removal Actions at the GE Plant Area

shall include all requirements for the GE Plant Area identified as Performance Standards

in the SOW attached to this Consent Decree, and the following requirements:. —
a. Settling Defendant shall perform soii remediation to address PCBs
at the GE Plant Area (excluding the on-plant con.solidation areas) as follows:

{i) In an approximate 200-foot wide strip along the north side of the
River, iocated in the area from the former Thermal Oxidizer location downstream to the
GE Plant Area boundary, as depicted generally on Figures 2-1 and E-1 of the SOW,
Settling Defendant shall remove all paved surfaces, gravel, buildings/structures (exc_ept
for the 64W oil/water separator), and underlying soil to a total depth of one foot, and

“shall replace that pavement/soil with a one-foot vegetative Engineered Barrier, as
described in Attachment G to the SOW, provided, however, that such barrier need not
be installed in any discrete portion of this strip where the average PCB concentrations
do not exceed 10 ppm in the top foot, 15 ppm in the 1-3 foot depth, and 100 ppm in the
top 15 feet, so long as the eﬁectiveness of the barrier is not impaired b'y discontinuities
in the barrier,

(i) In a portion of East Street Area 2 - South that has been
proposed for use as a City recreational area, as generaliy depicted on Figures 2-1 and
£-1 of the SOW, Settling Defendant shall install a one-foot-thick soil cover, as described
in Attachment G to the SOW, and shall remove and replace soils in the ne>;1 two feet

below that cover as necessary to achieve a PCB average of 15 ppm in that depth

increment.
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{vi) Ateach averaging area (paved and unpaved portions
combined) in which the PCB average exceeds 100 ppm in the tdp 15 feet after taking
into éccount any response actions for scils in the top six feet, Settling Defendant shall
install Engineered Barriers in accordance with the spec‘rﬁcations for such barriers in
" Attachment G to the SOW. Where such Engineered Barriers are instailed within the

100-year fioodplain of the Housatonic River or Unkamet Brook, Seﬁling Defendant shall
provide Fiood Storage Compensation.‘

b. Settling Defendant shall cap the Hill 78 Consolidation Area and
other on-plant consolidation areas after use of these areas for on-plant consoiidation of
excavated materials and building demolition debris. The caps for these areas shall
comply with the specifications set forth in Attachment G to the SOW for consolidation
area/landfill caps.

C. Settling Defendant shall complete the installétion of sheétpiling and
other NAPL/groundwater containmentfrecovery controls in the East Street Area 2-South
former seep areas and the Building 68 Area, and shail continue to operate and maintain
those systems, in accordance with the Work Plans and EPA conditional approval tetters
contained in Annex 2 to the SOW, and as necessary to achieve the applicable
Performance Standards set forth in those Work Plans and EPA conditional approval
letters and in Attachment H to the SOW. If other similar seep areas are identified,
Settling Defendant shall implement similar NAPL/groundwater containmentfrecovery

systems as proposed to and approved by EPA.



(iii) Except at the areas described in Paragraph 25.a(i) and 25.a(ii}
above and in Paragraph 25.d below, Settling Defendant shall take the following
response-actions for the top one foot.of soil in each averaging area at the GE Plant
Area: (A) For unpaved portions of such an averaging ar.ea that are located within the
1‘ 00-year floodplain of the Housatonic River or Unkamet Brook, Settling Defendant shall
remove and replace soils to achieve a PCB average of 25 ppm or below in the top one
foot. (B) For unpaved portions of such an averaging area that are located outside that
100-year floodplain, Settling Defendant shall either (at its option) remove and replace
soils in the top foot or place a soil cap over soils in the top foot to achieve a PCB
average of 25 ppm or below in the top one foot. Specifications for such soil cap are’
described in Attachment G to the SOW. (C) For any averaging area where the average
PCB concentration in the top one foot exceeds 25 ppm in the entire area (paved and
unpaved portions combined), Settlling Defendant shall recalculate the aﬁerage PCB
concentration after incorporating the anticipated performance of the response actions
described in clause (A) or (B) above (as applicable). If that recalculated average PCB
concentration still exceeds 25 ppm, Settling Defendant shall either (at its option) remove
pavement/soils in the top foot to achieve a PCB average of 25 ppm in the top fool of the

. averaging area or maintain and enhance existing pavement/concrete surfaces in those
paved areas determined o cause the exceedance of the 25 ppm average in the top foot,
in accordance with the specifications for pavement enhancement in Attachrﬁent G to the

SOW. Where such pavement enhancement is undertaken within the 100-year floodplain
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of the Housatonic River or Unkamet Brook, Settling Defendant shall provide Flood
Storage Compensation.

¢v) -Except al the areas described in-Paragraph 25.d below, if the
PCB average“ir; the soil at the 14::: foot depth increment éxceedé 200 bpm in any
averaging area at the GE Plant Area, Settling Defendant shall perform the following
activities: (A) in any such area located within the 100-year floodplain of the Housatonic
River or Unkamet Brook, Settling Defendant shali remove and replace soils as
necessary to achieve a PCB average of 200 ppm in the 1-6 foot depth. (B) In any such
area located outside the 100-year fioodplain, Settling Defendant shal[ undertake a
combination of soil removallrep-lacement in unpaved areas and either (at its option) soil
removalireplacement or enhancement of existing pavement/concrete surfaces in paved
areas as necessary to ensure that the PCB concentrations causing the average to
exceed 200 ppm are removed or covered by enhanced pavement.

(v) If any averaging area at the GE Plant Area containing utilities
. has a PCB average exceeding 200 ppm in the 1-6 foot depth in the utility corridor(s),
Settling Defendant shall submit to EPA for review and approval an evaluation of the
need for any additional response actions in such area and shall implement any such
actions as approved by EPA. In addition, in the event that a new subgrade utility is
_installed or an existing subérade utility is repaired or replacéd in the fL;ture at the GE
Plant Area, Settling Defendant shall ensure that the average PCB concentl.'ation in the
backfill material does not exceed 25 ppm (or, for areas described in Paragraphs 25.a(ii)

and 25.d{vi}, 10 ppm in the top three feet and 25 ppm for soils at greater depth).
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d. tn addition to the other Perfoormance Standards applicable to the GE
Plant Area, Settling Defendant shall perform the following in the quamet Brook Area:
' —— -{i} Settling Defendant shall 'reroute.Unkamet Brooktoits . _. _ . _
apprc;ximate former channel, as specified in Section 2.2.2 of the SOW.

(i) Settling Defendant shall cap the former Unkamet Brook landfill
with a consolidation area/landfil cap in the unpaved portion and an asphait Engineered
Barrier in the currently paved portion; in accordance with the specifications in
Attachment G to the SOW.

(iii) Following rerouting of Unkamet Brook, Settling Defendant shall
remove and repléce brook sediments to achieve a 1 ppm PCé average in the surface
sedimenits (i.e., the top one foot of sediments) in each of three reaches of the brook, as
specified in Section 2.2.2 of the SOW. In addition, Settling Defendant shali (at its optioh)
either remove and replace sediments or install a soil cover over the inundated wetlands
that are not subject to the former landfill cap to achieve a 1 ppm PCB average in the top
foot of each such inundated wetland, as specified in Section 2.2.2 of the SOW. Any loss
of wetlands shall be mitigated through the payment that Settling Defendant will make in
accordance with Paragraph 114.b of Section XXI of this Consent Decree (Natural
Resoufce Damages).

{(iv) In the non-industrial area owned by Settiing Defendant to the _
east of the former Unkamet Brook landfill (as generally depicted on 'Figurels 2.3 and E~1
of the SOW), Settling Defendant shall remove and replace soils to achieve a 10 ppm

PCB average in the top fool and a 15 ppm PCB average in the 1-3 foot depth, and shall
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install a vegetative Engineered Barrier if the PCB average in the top 15 feel (after taking
into account any seil removalireplacement in the top three feet) exc:t_eeds 100 ppm.

- —-—--:-@) -Set%liné Pefendant shall evaluate the potential changes to flood
storafge capacity of the'Unkamet Brook floodplain due to the pérformance of the
response actions described in Péragraphs 25.d(i) through 25.d(iv), and shall provide
‘Flood Storage Compensation. However, to obtain such compensation, Settiing
Defendant shall not be required 1o remove sails from the former Unkamet Brook landfill
pﬂor to placement of the cap/barrier.

(vi) For non-industrial recreational areas in the Unkamet Brook
floodplain that are not owned by Settling Defendant (as generally depicted on Figures 2-
3 and E-1 of the SOW), if an ERE is obtained at a property in accordance with Section
Xt of this Consent Decree, Settling Defendant shall remove and replace soils to
achieve a 10 ppm PCB average in the top foot and a 15 ppm PCB average in the 1-3
foot depth at each averaging area; and Settling Defendant shall install an Engineered
- Barrier in any averaging area with a PCB average exceeding 100 ppm in the top 15 feet
(after taking into account any soil removals for the top three feet) and shall provide Flood
Storage Compensation. For any property in such areas for which an ERE is not
obtained, Settling Defendant shall implement a Conditional Solution in accordance with
Paragraphs 34-38 of this Consent Decree. |
(vii) For commercial/industrial areas that are not ownea by Settling

Defendaﬁt (as generally depicted on Figures 2-3 and E-1 of the SOW), if an ERE is

obtained at a property in accordance with Section Xlill of this Consent Decree, Settling
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Defendant shall achieve at such property the same Performance Standards set forthin = —
Paragraphs 26.c(i)<{iv) and 26.e. For any such property for which an ERE is not
- — -—— obrained, Setting Defendant shall implement-a.Conditional Solution-in accordancewith —
Paragraphs 34-38 of this Consent Decree. | -
| e. For the portion of the commerciailindusirial property within East Street

Area 1-North that is not owned by Settling Defendant (Parcel K10-14-1), if an ERE is
obtained in accordance with Section XlIi, Settling Defendant shall achieve the same
Performance Standards set out in Paragraphs 268.¢(i}(iv) and 26.e. If an ERE is not
obtained for such portion, Settling Defendant shali implement a Conditional Solution in
accordance with Paragraphs 34-38 of this Consent Decree.

26. The Performance Standards for the Removal Actions at the Former Oxbow  —
Areas shall inciude all requirements for the Former Oxbow Areas identified as
Performance Standards in the SOW attached to this Consent Decree, and the following
requirements;

a. At the Lyman Street and Newell Street parking lots owned by

Settling Defendant (as generally depicted on Figure 2-4 of the SOW). Settling Defendant
shall remove the top one foot of pavement/soil and replace such pavement/soil with a
one-foot vegetative Engineered Barrier, as described in Attachment G to the SOW,
except as follows: (i) In lieu of removal of the top foot of pavement/soil, Settling
Defendant may propose to EPA the instaliation of a one-foot vegetative Eﬁgineered

Barrier over the existing pavement/soil, and may implement that approach provided that  _

EPA approves such approach (based on consideration of PCB levels, impacts on

124



drainage, and other relevant factors) and that Flood Storage Compensation is provided.
{ii) An Engi.neered Barrier need not be installed in any discrete portion of either parking
lot where the averé_ge PCB concentrations do not exceed 10 ppm in the top foot, 15 ppm
in the 1-3 foot depth, and 100 ppm in the 1op 15 feet, so long as the effectiveness of '
such barrier is not impaired by discontinuities in the barrier. |
b. For the wooded area at Newell Street Area Il and the riparian strip
. at Newell Street Area | which are owned by Settling Defendant (as generally depicted on
Figure 24 of the SOW), Settling Defendant shall either {(at its option): (i} remove and
replace soils to achieve PCB averages of 10 ppm in the top foot and 15 ppm in the 1-3
foot depth, and install a vegetative Engineered Barrier if the PCB average in the top 15
feet (after taking into account any soil removalfreplacement in the top three feet)
exceeds 100 ppm; or (ii} remove the top foot of soil and install a vegetative Engineered
Barrier over portions of the areé until the average PCB concentrations in the remainder
of the area do not exceed 10.ppm in the top foot and 15 ppm in the 1-3 foot depth, and
also install a vegetative Engineered Barrier in any other portions of the area where the
PCB average excéeds 100 ppm in the top 15 feet. For any Engineered Barrier installed,
Settling Defendant shall provide Flood Storage Compensation.
c.  Forcommercialfindustrial properties, if an ERE. is obtained for a
property in accordance with Section XIIt of this Congent Decree, Settling Defendant
shall, at each such property:
(i) remove and replace soils in the top one foot in the unpaved

' portion of each averaging area to achieve a 25 ppm PCB average in such poriion;
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(ii) in the paved portion of each averaging area, if the PCB

average in the top one foot exceeds 25 ppm, either (at Settling Defendant's

rm——— - —_— e L e——

option) remove and replace sgils to achieve a 25 ppm PCB average in the top
foot or enhance existing pavement in such portioﬁ and provide Flood Storage
Compensation;

{iii)  remove and replace subsurface soils in the 1 to 6 foot depth
interval to achieve a 200 ppm PCB average in such interval at the property
(considering paved and unpaved portions combined); and

(iv) install an Engineered Barrier if the PCB average in the top 15
feet at the property (considering paved and unpaved portions combined) exceeds
100 ppm (after taking into account any soil removals for the top six feet), and
provide Flood Storage Compensation.

| d. For recrea‘tional properties (other than those described in

Paragraphs 26.a and 26.b), if an ERE is obtained for a property in accordance with
Section XHi of this Consent Decree, Settling Defendant shall, for each averaging area,
remove and replace soils to achieve a 10 ppm PCB average in the top one foot and a 15
ppm PCB average at a depth of 1-3 feet. In addition, Settling Defendant shall install an
Engineered Barrier if the PCB average in the top 15 feet at such a broperty (considering
paved and unpaved portions combined) exceeds 100 ppm (after taking intp account any
soil removals for the top three feet), and provide Flood Storage Compensation.

e. A_t commercial/industrial or recreational properties where subgrade

utilities are present and the average PCB concentration in soils in the utility corridor(s)
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exceeds 200 ppm, Settling Defendant shall submit to EPA for review and approval an
evaluation of the r_1&?ed for any a.dditi;)nal response.actions in such area, and shall
implement any such actions as approved by EPA. In addition, in the event that a new
subgrade ﬁtility is installed or an existing subgrade utility‘ is reﬁéired or replaced at such
a property in the futur‘e, Settling Defen.dant shall ensure that the average PCB
concentration in the backfill material does not exceed 25 ppm at a commercial/industrial
property or 10 ppm in the top three feg:-t and 25 ppm for soils at greéier depth at a
recreational property.

f. At current residential properties, Settiing Defendant shall achieve a
2 ppm PCB average to a depth of one foot at each averaging area, using an |
approximate 25-foot sampling grid, and shall achieve a 2 ppm PCB average at a depth
of one foot to the depth at which PCBs have been detected (up to 2a maximum of 15
feet), based on averaging procedures described more fully in the SOW. |

g. Settling Defendant shall complete the installation of sheetpiling and
other NAPL/groundwater controls in the Lyman Street Area former seep area and the
installation of a dense non-aqueous phase liquid ("DNAPL"} recovery system at Newell
Streel Area 1l, and shall continue to operate and maintain those systems, in accordance
with the Work Plans contained in Annex 2 to the SOW, as approved or conditionally
approved by EPA, and as necessary"to achieve the applicable Performance Standards
set forth in those Work Plans and EPA approval/conditional approval Ietters-and in

Attachment H to the SOW. [f other similar seep areas are identified, Settling Defendant



shall implement similar NAPL/groundwater containment/recovery systems as proposed
to and approved by EPA.
- h. if an ERE is not obfained at a non-residential property not owned by

Settling Defendant at the Former Oxbow Areas, Settling bDefendant shall implement a
Conditional Solution at such property in accordance with Paragraphs 34-38 of this
Consent Decree. |

27. The Performance Standards for the Allendale School Removal Action shall
include all requirements for the Allendale School Property.ident'rfied as Performance
Standards in the SOW attached to this Consent Decree and in the Removal
Design/Removal Action Work Plan for the Allendale School Property (contained in.
Annex 3 to the SOW), as approved or conditionally approved by EPA, and the following
requirements:

a. Settling Defendant shall remove all éoils {including soils under the
existing cap) in which PCBs have been detected at concentrations exceeding 2 ppm,
except within an approximate 25-foot wide strip along the rear portions of the school
building, where {due to constructability issues) Settling Defendant shall remove soils to
achieve a PCB average of less than 2 ppm.

b. Séttling Defendant shall repiace removed soils with clean soil and
restore the area in accordance wit-h the Work Plan ang EPA conditional approva! letter
contained in Annex 3 to the SOW.

28. The Performance Standards for the Removal Actions at the Housatonic

River Fioodplain - Current Residential Properties shall include all requirements for the
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Housatonic River Floodplain - Current Residential Properties identified as Performance
Standards in the SOW attached to this Consent Decree, and the following requirements:
a. For current residential properties adjacent to the 1% Mite ReaEh,
Settling Defendant shall remove and replace soils in Act.ua!lPotentiaI Lawns to achieve,
at each averaging area, a 2 ppm PCB averagé in the top one foot and a 2 ppm PCB
average from one foot to the depth at which PCBs have beén detected (up to a
maximum of 15 feet), based on averaging procedures described more fully in the SOW.
Other portions of these properties shall be addressed in the 1 2 Mile Reach Removal
Action as described‘below in Paragraph 32.
b. For current residential properties downstream of the Upper 2-Mile
Reach, Settiing Defendant shall perform the following:
(i) remove and replace soils in Actual/Potential Lawns on current
residential properties to achieve, at each averaging area, a 2 ppm PCB average in the

top foot and from one foot to the depth at which PCBs have been detected (upto a

- maximum of 15 feef), based on averaging procedures described more fully in the SOW,

(it) implement appropriate short-term measures, approved by EPA,
for portions of such properties that do not constitute Actual/Potential Lawns, where PCB
levels exceed MADEP's short term measure ("STM")} trigger levels, as specified in the

SOW; and
(iii}y address final remediation of the portions of such properties that

do not constitute Actual/Potential Lawns in the Remedial Action for the Rest of the River,

described in Paragraph 33 below.



29. The Performance Standards for the Removal Action for the Housatonic
River Floodplain - Non-Residential Properties (which are l9cated adjacent to the 1% Mile
Reach) shall include all reiquirements for_ihé Housatonic River Floodplain - Non-
Residential Properties identified as Performénce Standalrds in the SOW attached to this
Consent Decree, and the following requirements:

a. At recreational properties (other than riverbank portions), if an ERE
is obtained for such a property in accordance with Section Xlli of this Consent Decree,
Settling Defendant shall remove and replace soils to achieve PCB averages of 10 ppm
in the top one foot and 15 ppm in the 1-3 foot depth increment at each averaging are-a\,
and shall install an Engineered Barrier on such property if the average PCB
concentration exceeds 100 ppm in the top 15 feet (after taking into account‘ any soil
removals for the top 3 feet) and provide Flood Storage Compensation. In addition,
Settling Defendant shall comply wiih the requirements of Paragraph 26.e. If an ERE is
not obtained for such a property, Settiing Defendant shall implement a Conditional
Solution at such property in accordance with Paragraphs 34-38 of this (;,onsent Decree.

b. At commercial/industrial properties (other than riverbank portions), if
an ERE is obtained for such a property in accordanée with Section Xl of this Consent
Decree, Settling Defendant shall undertake the same response actions and achieve the
same Performance Standards described in Paragraphs 26.c¢{i)-{iv) anﬁ 26.e, for the non-
riverbank averaging areas at these fioodplain properties. If an ERE is not bbtained for
such a property, Settling Defendaﬁt shall implement a'ConditionaI Solution at such

property in accordance with Paragraphs 34-38 cf this Consent Decree.



30. The Performance Standards for the Silver Lake Area Removal Action shall |
_include al_l requirements for the Silver Lake Area identified as Performance Standards in
~ the SOW attached to this Consent Decree, and the following réquiremen_ts:-
a. Settling Defendant shall remove anci replace bank soils in
accordance with the following:
(i) At the currently residential properties that are subject to this
Removal Action {as described in Section 2.6.2 of the SOW and generally depicted on
Figure 2-25 of the SOW), Settling Defendant shall either: {A) remove and replace bank
soils to achieve a PCB average of 2 ppm in tﬁe top foot and in thé depth from one foot to
the depth at which PCBs have been detected (up to a maximum of 15 feet) in the bank
soils; or (B) if the rest of a property will be remediated at the same time as the bank
soils, remove and replace soils Ito achieve a PCB average of 2 ppm in the top foot and in
the depth from one foot 1o the depth at which PCBs have been detected (up to a
maximum of 15 feet) at the overall property (or designated averaging areas iflless than
the entire property).
(i)  For each remaining bank soil averaging area (as described in
Section 2.6.2 and Attachment E of the SOW and generally depicted on Figure 2-25 of
the SOW), f an ERE is obtained in accordance with Section XII1 of this Consent Decree,
Settling‘Defend;nt shaﬁ_r-e-mové énd répiac:e bank soils to achieve PCB averages of 10
ppm in the top foot and 15 ppm in the 1-3 foot depth increment. If an.ERE is not
obtained for such'an area, Settling Defendant shall implemerit a Conditional Solution at

such bank soil area in accordance with Paragraphs 34-38 of this Consent Decree.
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" 34. The Performance Standards for a Conditional Solution shall incluge all

requirements identified as Performance Standards for a Conditional Solution in the' SOW

'attached to. tﬁis' ConagptDecres, and that may be identified as Performance Standards

for a Conditiona! Solution in the Rest of River SOW, and the‘following requirements:

a. (i) ¥f Settling Defendant has made best efforts but has failed to obtain a

property owner's agreement to record and/or register an ERE, or otherwise faiied to
record and/or register'an ERE, pursuant to Section Xl of this Consent Decfee, then
Settiing Defendant shall use best efforts to obtain the property owner’'s consent for
access to the property for sampling and implementation of a Conditional Solution, as
described in subparagraph 34.c. of this Paragraph. If Settling Defendant has used best
efforts but consent for access for sampling and/or for implementation of a Conditional
Solution cannot be obtained, the United States and the State will assist Settling
Defendant in obfaining such access, including, but not limited to,‘t.';se, as appropriate, of
their statutory and regulatory authorities to secure such access.

(if) Until such consent for access for sampling and for implementation
of a Conditional Solution is obtained, Settling Defendant shall, on an annual basis, after
the initial attempt to obtain access, determine whether there has been a change in
ownership of such property. No.less frequently than every fifth year after such initial
attempt, and at any timé there has been amc-:hange iri ownership of such property,
Settling Defendant shall make best efforts to obtain from the propefty ownér either (A)
an ERE, including access to perform related response actions, in accordance with

Section XlII of this Consent Decree, or (B) consent for access for sampling and for
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implementation of a Conditionat Solution. If Settling Defendant, after using best efforts,
cannot obtain either of these, the provisions of Paragraphs 60.f through 60.h relating to
hg.';overnmen'tal assistance in'oBtéin_ing"EREs and consent for access for sampling and
implémentation of a Conditional Solutidn will apply. Sett'ling Defendant shall implement
a Conditional Solution whenever access is granted.

b. If consent for access for sampling is obtained, Settling Defendant shail
conduct tightened grid soil sampling, in accordénce with the SOW, to the extent
determiﬁed by EPA to be necessary to implement the obligations s;et forth in
subparagraph 34.c. of this Consent Decree.

c. If consent for access to implement. a Conditioﬁal Solution is obtained,
Settling Defendant shall impiement the following response actions, in accordance with
the SOW.

(i) For each averaging area at properties in commercial/industrial use
(except riverbanks and the banks of Silver Lake), Settling Defendant shall remove and
- replace soils as necessary to achieve an average PCB concentration of 25 ppm in the
top foot and 0-3 foot depth increments, and 200 ppm in the 1-6 foot depth increment
(after taking into account any soil removals for the top 3 feet), and shall install an
Engineered Barrier if the average PCB concentration in the top 15 feel exceeds 100
ppm (after taking into account any soil removals for the top 6 feet). In 'addition, Settling
Defendant shall comply with the requirements of Paragraph 26.e. |

(ii) Foreach averaging afea at properties in recreational use (é‘xcept

riverbanks and the banks of Silver Lake), Settling Defendant shall remove and replace
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soils as necessary to achieve an average PCB concentration of 10 ppm in both the top

foot and 0-3 foot depth increments, and shall install an Engineered Barrier if the average

PCB concentration in the top 15 feet exceeds 100 ppm (after taking into account any soil

removals for the top 3 feet). In addition, Settling Defendant shall comply with the

-

requirements of Paragraph 26.e.

" (iii) For each averaging area at riverbanks and the banks of Silver

Lake (where Conditional Solutions apply)}, Settling Defendant shall remove and replace
soils as necessary to achieve an average PCB concentration of 10 ppm in both the top
foot and the 0-3 foot depth increment.

d. After a Conditional Solution as describgd above has been implemented,
Settling Defendant shall conduct further response actions as set forth in this Paragraph
34.d.(i)-(iii) to be protective of any legally permissible future use, as approved by EPA
afler reasonabie opportunity for review and comment by the St,atg, if and when the
property owner or the owner's successors and assigns: (1) has submitted a plan to the
appropriate governmental authority(ies) to authorize any legally permissible future use (if
such plan or authorization is necessary) and such plan (if required) has been approved
by the governmental authority(ies), and (2) provides io EPA and to Settling Defendant
(directly or through EPA) other documented evidence of a commitment to such use {for
example, such evidence may include evidence of financing or other financial assurance
for the project, other plans for impleménting the project (such as architeclural blans.
contracts for performance of the project, or other similar plans), or an affidavit that the

owner intends to go forward with the project or other change in use if the necessary
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respdhsé actions are faken). In such event, Settling Defendantoghall conduct ad_ditional

response actions at the property as necessary to achieve the following Performance

Standards: - | ' -

(i) For any change from commercialfindustrial or recreational usés to
r‘esidential,. daycare, or school {children Qnder 18 years old) uses, Settling Defendant
shall achieve;

(A) for properties located in the floodplain of the Housatonic River,
the same Performanr';e Standards set forth in Paragraph 28 this Consent Decree and
Section 2.5.2 of the SOW for current residential properties in the Housatonic River
floodplain, or -

(B). for properties in any other location at the Site, the same
Performance Standards set forth in Paragraph 26.f of this Consent Decree and Section
2.3.2 of the SOW for current residential properties at the Former Oxbow Areas.

(i) Forany chénge from commercial/industrial uses to recreational
uses. Seltling Defendant shall achieve the same Performance Standards set forth in
Paragraph 34.c.(ii) above.

(iii) Settling Defendant shall conduct the following additional response
actions necessary to be protective of the egally permissible future Qse referenced above
in this Paragraph 34.d, as approved by EPA after reasonable opportunity for review and
comment by the State:

(A) any additional response actions necessary to achieve

applicable Performance Standards in this Consent Decree or in the SOW for the legally
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permissible future use, including but not limited to adding new GW-2 sentinel welis
and/or other response actions if necessary to address any potential indoor air issues_ for
new buildings, and deriving and achieving applicable Performance Standards for |
Appendix IX+3 constituents in accordance with the SOW baéed on the new uses;

(B) if there are no Performance Standards in this' Consent Decree  _
or the SOW for a legally permissible future use (i.e., the use of the property is not
industrial/commercial, recreational or residential), Settling Defendant shall propose and
EPA will approve perfﬁrmance standards and response actions for such use as | ~
appropriate, and Settiing Defendant shall impiement such response actions to achieve
any such performance étandards: and

(C) for any activities that would involve any off-property disposition
of soils or excavation of soils, response actions to ensure the proper excavation,
management and disposition of such soils and the protection of workers and other
individuals during such excavation activities, in accordance with applicable laws and
regulations. |

35.  Within 30 days from the date that EPA notifies Settiing Defendant in writing
that EPA has determined that the property lowne.r has satisfied the criteria in Pa-ragraph
34.d.(1) and (2} of this Consent Decree, Settling Defendant shalt (sx;|bject to its rights to
seek dispute resolution regarding such determination under Section XXV of tt;is
Consent Decree) submit to EPA for approval a Work Plan for pre-design activities (if
any) for the additional response actions described in subparagraph 34.d.(i)-(iii), and a

propoéed schedule for the subsequent submission of Work Plans for any other pre-
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design activities and for design and implementation of the additionall response actions
described in subparagraph 34.d.(i)-(iii). FolloWing receipt of EPA's apprm{al of the pre-
design Work Plan and scheaule, Settling Dé‘endént shélr submit tﬁe required Wprk

. Plans and implement the additional response actions in accordance with EPA's
approval, iﬁcluding the approved schedule.

36. Settling Defendant shall, on an annual basis, after completion of physical
on-sité construction of any Conditional Solution under subparagraphs 34.c or 34.4,
determine whether there has been a change in ownership of such property. Within 30
days of completion of physical on-site construction of any stich Conditional Solution, and
at any time there has been a change in ownership of such property, Settling Defeﬁdant
shall provide notice to the owner (for the initia! notice, notice shall also be sent to any
helders of easements), with‘copies to EPA and MADEP, of:

a. the requirements set forth in subparagraph 34.d. for implementing any
further response actions to be protective of any legally permissible future use (including
providing such owner with notice of contact persons at Settiing Defendant, EPA and
MADERP), and

b. the residuat contamination on the property where the Conditional
Solution has been implemented.

37.  Within seven days of a request from an owner of property where a .
Conditional Solution has been implemented, Settling Defendant shall provide to such
owner a written cgrtiﬁ_cation of Settling Defendant's commitment to conduct furt_ijer

response actions on such property in accordance with subparagraph 34.d.
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38. Following the implementation of any Conditional Soiution under
subparagraph_34.c or 34.d, Settling Defendant shali, on an annual basis, conduct an
i'nspeclion of such prc.)perfy' not then owned by the United States or the State to
determine whether there has been any change in activities or use§ in the property since
the date of implementation of such Conditional Solution where such changes in activities
or uses would involve exposure to soil greater than three feet in depth from the original
grade or would be inconsistent with the land use for which such Conditional Solution
was implemented. Such inspection shall be conducted in accordance with Appendix Q, _
including the cfiteria set forth therein. Within 30 days of such inspection, Settling
Defendant shall submit a report to EPA and MADEP based on an eQaluation of thé
criteria set forth in Appendix Q, together with the appropriate supporting information, and —

otherwise in accordance with Appendix Q.

38 Modification of the SOW. Rest of the River SOW. Upper ¥ Mile Reach

Removal Action Work Plan or Work Plans.

a. Foreach Removal or Remedial Action required under this Consent -
Decree, if EPA determines that modification to the work specified in the SOW, the Upper
¥2 Mile Reach Removal Action Work Plan, the Rest of the River SOW, and/or in work
plans developed pursuant to the SOW, the Rest of the River SOW, and/or this Consent
Decree is necessary to achieve and maintain the Performa_nce Standards or to carry out
and maintéin the effectiveness of-a particular Removal or Remedial Action‘. EPA may
- require that such_modiﬁcation be incorporated in the SOW, the Upper % Mile Reach -

Removal Action Work Plan, the Rest of the River SOW, and/or such other work plans:
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provided, however, that a modification may only be required pursuant tp this Paragraph
to the extent that it is consistent with the scope of the response action for'which the
modification is requirea and does not modify the Performance Standards (except as
provided in Paragraph 217 (Modification) of this Conseni Decree).

b. If Settling Defen_dant objects to any modification determined by EPA
to be necessary pursuant to this Paragraph, it may seek dispute resolution pursuant to
XXV (Dispute Resolution), Paragraph 136 (record reﬁiew). The SOW, the Upper-¥: Mile
Reach Removal Action Work Plan, Rest of the River SOW, and/or other work plans shall
be modified in accordance with final resolution of the dispute.,

c. Settling Defendant shall implement any work required by any
modifications incorporated in the SOW, the Upper ¥ Mile Reach Removal Action Work
Plan, the Rest of the River SOW, and/or in work plans developed pursuant to the SOW,
the Rest of tiwe River SOW, andfor tr;i—s Consent Decree in accordance with this
Paragraph.

d.  Nothing in this Paragraph shall be construed to affe.r..:t any other
authority or right EPA or the State has under other paragraphs of this Consent Decree to
require performance of further response actions.

40.  Nothing in this Consent Decree, the SOW, the Rest of the River SOW, the
Upper ¥z Mile Reach Ren"aoval'A.ction Work Plan, or any of the Work P‘Ians developed
pursuant to this Consent Decree, the SOW or the Rest of the River SOW cc;nstitutes a .

warranty or representation of any kind by Piaintiffs that corﬁpiiance with the work

requirements set forth in the SOW, the Rest of the River SOW, the Upper % Mile Reach
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are reliable based on scientifically valid principles, EPA, MADEP, or CTDEP (as -
applicable) will_take into_ consideration, where appligabTe, whether the theory or
technique can be or has been tested, whether the theory or techniqué and conclusions
drawn therefrom have been sub—jected to pt._tblication and‘ peer review (for purposes of
this subparagraph, “peer review” shall mean réview by other professionals in the
relevant field), the known or potential rate of error, and the degree of acceptance of the
theory or technigue and conclusions drawn therefrom in the relevant scientific
community, including, but not limited to, the degree to which the conclusions of such _

studies have been replicated by other studies (if appropriate).

X. REVIEW OF RESPONSE ACTIONS

43, Periodic Review. In accordance with the foltowing provisions, Settling -

Defendant shall conduct studies and investigations as requested by EPA to permit EPA
to conduct periodic reviews, consistent with Section 121(c) of CERCLA and any
applicable regulations, of whether the Removal and Remedial Actions undertaken
pursuant to this Consent Decree are protective of human health and the environment;

a. For the Removal Actions Outside the River, EPA may conduct such
periodic reviews commencing no earlier than five years after the initiation of construction
on whichever of those Removal Actions is the last one on which construction is
‘commenced, and Settling Defendant shall conduct studies and investigations a-s
requested by EPA in connection with such reviews. _ |

b. For the Upper ¥z Mile Reach Removal Action, EPA may conduct

such periodic reviews commencing no earlier than five years after completion of
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construction on that Removal Action, and Settling Defendant shall conduct studies and
investigations aé reqguested by EPA in connection with such reyiews,-consistent with
Sections 2.2 (éerfcrmance Standard 7) and 11.5.4 of the final Removal Action Work
Plan for the Upper % Mile I;e;ach. as approved l;y EPA (Appendix F hereto).

c. For the Rest of the River Remedial Action, EPA wfll conduct such
periodic reviews in accordance with Section 121(c)' of CERCLA and any applicable
regulations and gu_idance.'

44,  EPA Selection of Further Response Actions. If EPA determines, at any

time, that any one of the response actions required pursuant to this Consent Decree is
not protective of human health and the environment, EPA may select further response

actions for the Site in accordance with the requirements of CERCLA and the NCP.

45. N Opportunity To Comment. Settling Defendant, the State, Connecticut, and,
if required by Sections 113(k)(2) or 117 of CERCLA, the City and the public, will be
provided with an opportunity to comment on any further response actions proposed by
EPA as a result of a review conducted pursuant to Section 121(c) of CERCLA and to
submit written comments for the record during the comment period. PEDA shall be
provided an opportunity to comment on any further response actions proposed by EPA
as to propenrty that has been or will be transferred to it by Settling Defendant pursuant to

the Definitive Economic Development Agreement.

46. Settling'Defendant's Obligation To Perform Further Response Actions. i

EPA selects further response actions for the Site pursuant to this Section, Settling

Defendant shall undertake or fund such further response actions to the extent that the
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reopener conditions in Paragraph 162 or Paragraph 163 {(United States' Pre- and Post-
Certification Reservations) are satisfied. Settiing Defendant and/or PEDA- (asto -
property that has been or will be transferred to PEDf\ pursuant to the Definitive

Economic 6evelopm;;t Agreem;nt and for which it‘ has assumed liability) may invoke

the procedures set forth in Section X.XIV,‘(Dispute Resolution) to dispute (i} EPA's -
determin-ation that the reopener conditions of Paragraph 162 or Paragraph 163 of

Section XXVI (Covenants Not To Sue by Plaintiffs) are satisfied, (i) EPA's determination
that the response action is not protective of human health and the environment, and/or

(3) EPA's selection of the further response actions. Disputes pertaining to whether the
response action is protective or to EPA's selection of further response actions shall be

resolved pursuant to Paragraph 136 (record review),

47.  Submissions of Plans. If Settling Defendant is required to perform the -

further response actions pursuant to Paraéraph 46, it shall submit a plan for such work

to EPA for approval in accordance with the applicable procedures set forth in Section V|
(Performance of the Work by Settiing Defendant), Section VIl (Removal Actions Qutside —
the River}, and Section VI (River Response Actions) and shall implement the plan

approved by EPA in accordance with the provisions of this Decree.

Xi. SAMPLING PROTOCOLS

4B.  The Parties agree on the following sampling brotocols in addition to those
set forth in the SOW, Rest of River SOW and the Upper ¥ Mile Reach Work Plan with

respect to Settling Defendant’'s performance of the Work at the Site.
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XV. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

73.  Except as provided in Paragraph 22 and the Reissued RCRA Permit
regarding the Rest of the River, after review of any plan, report or other iterh which is
required to be submitted for approval pursuant to this Consent Decree, EPA, after
reasonable opportunity for feview and comment by the State and Connecticut, as
applicable, shali: (a) approve, in whole or in part, the submission; (b} approve the
submission upon specified conditions;l {(c) modify the submission to cure the deficiencies;

-(d) disapprove, in whole or in part, the submission, directing that Settling Defendant
modify the submission, or (e) any combination of the above. However, EPA shail not
modify a submission without first providing Settling Defendant at least one notice of
deficiency and an opportunity to cure within 30 days or such longer time as is specified
by EPA, except where to do so would cause serious disruption to the Work or where
previous submission(s) have been disapp.roved due to material defects and the
deficiencies in the submission under consideration indicate a bad faith lack of effort to
submit an acceptable deliverable.

74.  Inthe event of approval, approval upon conditions, or modification by EPA
pursuani to Paragraph 73.a, b, or ¢, Settiing Defendant shall proceed to take any action
required by the plan, report, or other item, as approved or modified by EPA subject only
to its right to invoke the Dispute Resolution procedures set forth in Section XXIV
(Dispute Resolution) with respect to such modifications or conditions.  In the event that

EPA modifies the submission to cure the deficiencies pursuant to Paragraph 73.c and
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. the submission has a material defect, EPA retains its nght to seek stipulated penalties,
as provided in Section XXV (Stiputated Penalties).

75. a. Upon receipt of a notice of disapproval pﬁrsuant to Paragraph 73.4,
Settling Defendant shall, within 30 days or such longer time as specified by EPA, comect
the deficiencies and resubmit the plan, report, or other item for approval. Any stipulated
penalties applicable to the submission, as provided in Section XXV, shall accrue during
the 30-day period or otherwise specified period but shall not be payable unless the
resubmission is disapproved or modified due to a material defect as provided in
Paragraphs 76 and 77.

b. Notwithstanding the receipt of a notice of disapproval pursuant to
Paragraph 73.d, Settling Defendant shall proceed, at the direction of EPA, to take any
action required by any non-deficient portion of the submission. Implementation of any
non-deficient portion of a submission shati not relieve Settling Defendant of any liability
for stipulated penalties under Section XXV (Stipulated Penalties).

76.  In the event that a resubmitted plan, report or other item, or portion thereof,
is disapproved by EPA, EPA may again require Settling Defendant to correct the
deficiencies, in accordance with the preceding Paragraphs. EPA also retains the right to
modify or develop the plan, report or other item in accordance with this Consent Decree.
Settling Defendant shall impiement any such plan, report, or item as modified or
developed by EPA, subject only to its right to invoke the procedures' set forth in Section

XXIV (Dispute Resolution).
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. 77.  If upon resubmission, a plan, repor, or item is disapproved or moedified by

EPA due to a material defect, Settling Défendant shall be deemed to have failed to
| submit such plan, report, or item timély and adequately ;..rnless éettting Defendani

invokes the dispute resolution procedures set forth in Section XXIV (Dispute Resolution)
and EPA's action is overtumed pursuant to that Section. The provisions of Section XXIV
(Dispute Resolution) and Section XXV (Stipulated Penalties) shall govern the
implementation of the Work and accrual and payment of any stipulated penalties during
Dispute Resociution. If EPA's disapproval or modification is upheld, stipulated penalties
shall accrue for such violation from the date on which the initial submission was
originally‘required, as provided in Section XXV.

78.  All plans, reports, and other items required to be submitted to EPA under
this Consent Decree shall, upon approval or modification by EPA, be enforceable under
this Consent Decree. Inthe event EPA ap-Jproves or modifies a portion of a plan, report,
or other item required to be submitted to EPA under this Consent Decree, the approved

- or modified portion shall be enforceable under this Consent Decree.

79.  For any plan, report or other item which is required to be submitted for
approval by the Trustees pursuant to this Consent Decree, the provisions of Paragraphs
73 to 78 shall apply, except that each reference to EPA shall be read as a reference to
the Trustees and the reference 10 the reasonable opportunity for revie\.‘N and comment by
the State shall be deleted.

80. Forany plan, report or other item which is required to be submitted for

approval with regard o the Rest of the River prior to the initial modification of the
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Reissued RCRA Permit pursuant to Paragraph 22.p of this Consent Decree, approval
procedures shall be in accordance with the Reissued RCRA Permmit. After the initial
modification of the Reissued RCRA Permit, the approval procedures shall be in

accordance with this Section.

XVI. PROJECT COORDINATORS

81. Wlthin'ZO‘days of lodging this Consent Depree, Settling Defendant, the
State and EPA will notify each other, in writing, of the name, address and telephone
number of their respective designated Project Coordinators and Altemate Project
Coordinators. If a Project Coordinator or Alternate Project Coordinator initialty
designated is changed, the identity of the successor will be given to the other Parties at
least 5 working days béfore the changes occur, unless impracticable, but in. no event
later than the actual day the change is made. Settling Defendant's Project Coordinator
shall be subject to disapproval by EPA ana shall have the technical expertise sufficient
to adequately oversee all aspects of the Work. Settling Defendant's Project Coordinator
shall not be an attorney for Settling Defendant in this matter. He or she may assign
other representatives, including other contractors, to serve as a Site representative for
oversight of performance of daily operations during remedial activities.

B2. Plaintiffs may designate other representatives, including, but not limited to,
EPA and State employees, and federal and State contractors and consultants, to
observe and monitor the progress of any activity undertaken pursuant to this Consent
Decree. EPA's Project Coordinat.or and Alternate Project Coordinator shall have the

authority lawfully vested in a Remedial Project Manager {(“RPM") and an On-Scene
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91.  Inthe event of any action or occurrence during the performance of the Work
which causes or threatens a release of Waste Material from the Site that constitutes an
emergency situation or may present an immediate threat to public health or welfare or the
environment, and that arises: (a) at the GE Piant Area (excluding the portions of the
Unkamet Brook Area that are not owned or controlied by Settling Defendant, other than
the area immediately surrounding Building OP-3); (b) at any other property at the Site
owned or controlled by Settling Defendant; or (c) at any prdperty at the Site not owned or
controlled by Settiing Defendant but cue, in whole or in part, to Settling Defendant's
performance of the Work; Settling De-2ndant shall immediately take all appropriate action
to prevent, abate, or minimize such release or threat of release. Settiing Defendant shall
take such actions in consultation with EPA's Project .Coordinator or other available
authorized EPA officér and in accordance with all applicable provisions of the Health and
Safety Plans, ;he Contingency Plans, and‘any other applicable ptans ;>r documents
developed pursuant to the Consent Decree, the SOW, the Upper ¥z Mile Reach Removal
Action Work Plan and/or the Rest of the River SOW. In the event that Settling Defendant
fails to take appropriate response action as required by this Paragraph, and EPA or, as
appropriate, the State takes such action instead, Settling Defendant shall reimburse EPA
and the State all costs of the response action not inconsistent with the NCP phrsuant to
Section XX (Reimbursement of Costs). Such costs shall be reimbursed as U.S. Future

Response Costs or Massachusetts Future Response Costs, as applicable, and shall be

recoverable in accordance with Paragraphs 95.a or 95.d, as applicable.
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Submissions) and Michael Manlogon, Financial Management Officer, EPA Region |, One
Congress Street, Suite 1100, Boston, MA 02114-2023.

111. To the éxtent that funds, including interest, remain in the 1 ¥z Mile Special
Account following EPA's cioseout of the interagency agreement with the ACOE for the 1
¥ Mile Reach Removal Action, such funds shall be used and applied as a credit against
Settling Defendant's obligations under Paragraphs 95.a, 98.a or 98.b of this Consent
Decree for U.S. Future Response Costs, U.S. Oversight Costs or U.S. Rest of River
Oversight Costs until the monies in the 1 % Mile Special Account have been fully
depleted.

XXI. NATURAL RESOURCE DAMAGES

112. Satisfaction of the Plaintiffs’ claims for Natural Resource Damages shall

consiét of:
é. Performance of the resbonse_ actions required unde'r this Consent
Decree. |

b. The payment of cash to the Trustees by Settling Defendant for Natural
Resource Damages as set forth in Paragraph 114 of this Section;

¢. The performance of Restoration Work as set forth in Paragraph 118 of
this Section;

d. Other natural resource protection and restoration actions to be
undertaken by Settling Defendant as set forth in Paragraph 123 of this Sec.tion;

‘e. Performance by PEDA of the obligations set forth in Paragraph 124 of

this Section (for which Settling Defendant shall not be liable}); and
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f. The payment of Ddl Past Assessment Costs, DOI Future Costs, DOI

Oversight Costs, NOAA Past Assessment Costs, NOAA Future Costs, NOAA Oversight
Costs, Massachusetts Trustee Future Response Costs, Massachusetts Trustee
Oversight Costs, and, to the extent they include costs Incurred or to be Incurred by the
Trustees, Massachusetts Past Response Costs, Connecticut Past Response Costs, and
Connecticut Future Costs, all in accordance with Section XX of this Consent Decree.

113. Notification of Lead Administrative Trustee :("LAT"). | Wlthin 30 days of the
effective date of this Consent Decree, the Trustees will notify Settling Defendant, EPA,
MADEP and CTDEP of the designation of a Lead Administrative Trustee (“LAT"). The
LAT will serve as the contact representative for the Trustees for all meetings and other
interactions with Settling Defendant, EPA, MADEP and CTDEP on all Trustee-related
mattefs under this Consent Decree, unless otherwise specified in this Consent Decree.
The LAT will o;uly serve as the contact rep}esentative of the Trustees ;and will not
exercise trusteeship authority on behalf of the Trustees.

114. Payment of Natural Resource Damages by Settling‘ Defendant. Within 30

days of the effective date of this Consent Decree, Settling Defendant shall make the

following payments:

a. $15,000,000 for Natural Resource Damages, plus Interest from the

date of lodging of this Consent Decree;

b. $600,000 as mitigatibn for wetlands impacts associated with PCB
contamination and with response actions at the Site, plus Interest from the date of

lodging of this Consent Decree;
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c. $60,000 as mitigation for additional habitat impacts associated with
PCB contamination and Removal Actions at the Site; and

d. $75,000 for Restoration Work to be performed.by the Trustees in
Silver Lake.

116. Sett!ing Defendant shall pay to the Trustees the amounts set forth in
Paragraphs 114.a, b, ¢ and d of this Consent Decree using the U.S. Treasury’s
Remittance Express program, or, 'in the eyent said program is not available to Settﬁng
Defendant, then via Federal Wire Transfer. Payment shall be made in accordance with
instructions provided by the Department of the interior. Any payments received after 4:00
p.m. Eastern Time shall be credited on the next business day. Settling Defendant's -
notice that such payment has been made shall be sent to: |

Bruce Nesslage

. DOl Restoration Fund
Mail Stop 4449
1848 C St. NW
Washington, D.C. 20240

Executive Office of Environmental Affairs
Attn. Thomas LaRosa

100 Cambridge Street, Room 2000
Boston, Massachusetts 02202 -

Edward Parker

Bureau Chief, Bureau of Natural Resources
Department of Environmental Protection

79 Eim Street :

Hartford, Connecticut 06103

Mark Barash

- Office of the Regional Solicitor
U.S. Department of the interior
One Gateway Center, Suite 612
Newton Corner, MA 02158-2868
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DARP Program Attorney
GE-Pittsfield /Housatonic River Site
NOAA Office of General Counsel
Northeast Region

One Blackbum Drive

Gloucester, MA 01930-2298

Chief, Environmental Enforcement Section

U.S. Department of Justice
Environment and Natural Resources Division

P.O. Box 7611

Ben Franklin Station

Washington, D.C. 20044

DOJ# 90-11-3-14792

Office of Attomey General

Attn: Chief, Environmental Protection Division

200 Portland Street

Boston, Massachusetts 02114

John Looney

Office of Attomey General

55 Elm.Street

. Hartford, Connecticut 06103

and shall reference Account Number 14X5198 (NRDAR), and state that the payments
are for Natural Resource Damages for natural resources under the trusteeship of EQEA,
CTDEP, DOl and NOAA, with respect to the GE-Pittsfield/Housatonic River Site and are
being made by the General Electric Company.

116. The amounts set forth in Paragrabhs 114.a, b, c and d of this Consent
Decree, together with all interest accrued thereon, shall be administered by the Trustees
and only be spent for restoration, inciuding restoration planning, and other allowable
expenditures associated with the Site, consistent with the Natural Resource Damages

provisions of CERCLA, M.G.L. ¢. 21E and Conn. Gen. Stat. § 22a-6a. Any and all costs

Incurred or to b;—:- Incurred by the United States, the State, and/or Connecticut in
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determining how to spend the funds paid pursuant to Paragraph 114 shall not be
recoverable from Settling Defendant.

117. The trusteeships of EOEA, CTDEP, DOI and NOAA, for Natural Resources
affected by the GE-Pittsfield/Housatonic River Site overiap. Accordingly, ali moniés
recovered for Natural Resource Damages from Settling Defendant and PEDA shall be
heid by DOI in an interest-bearing account on behalf of EOEA, CTDEP, DOI and NOAA.
All expenditureé, disbursements or other dispositions of such monies together with all
interest accrued thereon shall be pursﬁant to the terms of a Memorandum of Agreement
to be entered into among EQEA, CTDEP, DOIJ and NOAA.

118. Restoration Work to be Performed or Funded by Settling Defendant.

Settliné Defendant shall perform and complete or fund the Restoration Work generaliy
described below, in connection with and as part of the indjvidual Rerﬁoval Actions, in
order to restor-e, replace and/or enhanﬁe hatural resources and in acc;ordance with the
Removal Action Work Plan for the Upper ¥ Mile Reach and Section 2.8 and Attachment |
of the SOW. Such Restoration Work shall achieve the Performance Standards for
Restoration Work set forth in the Upper % Mile Reach Removal Action Work Plan and in
Attachment | of the SOW.

a, As part of the Work to be performed for the Upper % Mile Reach
Removal Action, provided fof in this Consent Decree, Settling Defendant shall perform
habitat enhancements, including the instaliation of certain in-stream structures to

increase variability in water flow and depth and enhance in-stream cover, and the
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restoration and enhancement of vegetation on the banks of the river in the Upper ¥z Mile
Reach, in accordance with the Upper % Mile Reach Removal Action Work Plan.

b. EPA intends, as part of the 1 %2 Mile IR:each Removal Action, to
perform Restoration Work in the 1 ¥ Mile Reach similar to that described in
subparagraph 118.a above, as well as the installation of other structures to create pools
and riffles (consistent with the Removal Actidn), and such work shall be funded in
accordance with the cost-sharing provisions for the 1 ¥z Mile Reach Rerﬁoval Action as
set forth in Paragraphs 103-111. |

c. As part of the Silver Lake Area' Removal Action, provided for in this
Consent Decree, Settling Defendant shall perform habitat and recreational
enhancements, includirig physicai enhancement of the submerged shallow shelf in the
lake adjacent to the shoreline, capping and vegetating an “island"” located near the
discharge outf-all to the lake, planting of trées and other vegetation on- the northern and
eastern banks of the lake, planting of herbaceous vegetation on the remaining banks of
the lake (as part of response activities at those banks), and installation of public access
and use areas consisting of walking paths and picnic areas on the northem and eastern
sides of the lake, all in accordance with Attachment | of the SOW. Settling Defendant
shall also pay $75,000 to the Trustees in accordance with Paragraph 114.d for the
Trustees to perform aquatic habitat and fish restoration in Silver Lake, and shall have no

further obligation relating to those aquatic habitat and fish restoration activities.
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d As part of the pertinent Removal Actions at the GE Plant Area and
Former Oxbow Areas, Settling Defendant snEII perform the following Restoration Work at
property o\;\/ned by Settling befendant: -
(i) As part of the Unkamet Brook Area Removal Action, Settiing
Defendant shall reroute the brook to its approximate former channel, plant vegetation
along the western banks and disfurbed eastern banks of the rerouted channel, remove
the existing stand of phragmites located in an approximate 2-acre wetiand area east of
Unkamet Brook, plant herbaceons vegetation on the surface of the landfill/consolidation
area cap to be instalied over the unpaved portion of the former Unkamet Brook interior
landfill and control nuisance species in the Unkamet Brook Removal Action area, all in
accordance with Attachment .I of the SOW.
(ii) in the 200-foot-wide riparian strip located in East Street Area 2-
South between the former Thermal Oxidizer location and the downstream boundary of
the GE Plant Area (as depicted on Figure I-1 of Attachment | of the SOW), to enhance
. stormwater retention capacity and habitat quality, Settling Defendant shall create a
vegetated buffer through the planting of an herbaceous native grassiand community and
installation of other habitat enhancements in accordance with Attachment | of the SOW.
(ii) At the former Hill 78 Consolidation Area (after completion of use
for on-plant consolidation of excavated material), Settling Defendant shall plant an
herbaceous native grassland community and install other habitat enhancements in

accordance with Attachment | of the SOW.
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(iv) Atthe Newell Street and Lyman Street parking lots, Settling
Defendant shall plant an herbaceous native grassland community and instali other habitat

enhancements in accordance with Attachment | of the SOW.

€. To encourage increased wildlife use, Settling Defendant shall install
and monitor a total of 12 acres, or the equivalent of 12 acres, of forested/wetland habitat,
consisting of approximately 9.75 acres of floodplain forest habitat and approximately 2.25
acres of f}eshwater palustrine wetlands, at either. (1) an i)ff—site non-contaminated
riparian area within the Housatonic River watershed outside the Site ("Off-Site
Restoration Area”) designated by the Trustees and mutually agreed upon with Settling
Defendant; or (2) a combination of the Off-Site Restoratiqn Area and Former Oxbows A
and C, in accordance with Attachment | of the SOW and the following provisions:

| (i) Settling Defendant shall notify the LAT within 24 months from the

entry of this Ct;nsent Decree whether it intends to use Former Oxbow-s A and C for the
installation of forested/wetland habitat. If Settling Defendant decides to use Former
Oxbows A and C for this purpoée. Settiing Defendant shall install a minimum of six acres
- of forested/wetland habitat at Former Oxbows A and C. Settling Defendant shall install
the forested/wetland habitat in areas qf Former Oxbows A and C that have average PCB
concentrations at or below 10 ppm in the top foot and 15 ppm in the top three feet and
where an Engineered Barrier will not be installed. Settling Defendant shall obtain an
appropriate CER for such area in accordance with Paragraph 58 of this Consent Decree.
if Setlling Defendant elects to use Former Oxbows A and C for this purpose and can

satisfy the above conditions and all of the requirements and Performance Standards set
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forth in Attachment 1 of the SOW, then Settiing Defendant shal! install the remainder of
the required 12 acres, or the equivalent of the remainder of the required 12 acres, of
forested/wetland habitat at the Off-Site Restoration Area. T
(i} i, within 24 months of entry of this Consent Decree, Settling
Defendant notifies the LAT that it does not intend to use Former Oxbows A and C for the
installation of forested/wetland habitat or is unable to demonstrate to the Trustees, prior
to the installation of forested/wetland habitat, that the co‘nditions in subparagraph (i)
above and the requirements and Performance Standards set forth in Attachment | of the
SOW will be satisfied at Former Oxbows A and C, t'heh Settling Defendant shall install
the entire 12 acres, or the equivalent of 12 acres, of forested/wetiand habitat at the Off-
Site Restoration Area. |
(i) The locatio.;m of the Off-Site Restoration Area shall be designated

by the Trustee;s, subject to mutual agreerﬁent with Settling Defendant-on the area
selected. The Off-Site Restoration Area will consist of a non-contaminated riparian area
outside of the Site. Settling Defendant shall not incur any costs or have any
responsibility for obtaining access agreements for, or securing any kind of property
interest in, the Off-Site Restoration Area, including, but not limited to, ownership,
easements or restrictions. Settling Defendant’s sole obligations with respect to the Off-
Site Restoration Area shail be to install and monitor (for a peri’od not to exceed 5 years)
the forested habitat/wetland in accordance with the requirements and Performance
Standards set forth in Attachment | of the SOW after consultation with the Trustees.

Based on consultation with, and approval from, the Trustees, the planting densities and
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other specific requirements and Performance Standards set forth in Attachment | of the -
- SOW for the Off-Site Restoration Area may be modified to accommodate any unique
features presented by that area; provided, however, that Settling Defendant's obligations

to install and monitor the forested/ wetland habitat for the Off-Site Restoration Area shall - --
not exceed the equivalient of 12 acres (if Former Oxbows A and C are not used) or the

number of acres not installed at Former Oxbows A and C (if Former Oxbows A and C are

used). -

{(iv) If Settling Defendant does not use Former Oxbows A and C for
the installation of forested/wetland habitat, Settling Defendant shall pay to the Trustees
the sum of $60,000 (in addition to the payments specified in Paragraph 114) for habitat
and wetlands impacts associated with PCB contamination and with Removal Actions at
the Site. This payment shall be made using the same procedures described in
Paragraph 115.

f. Settling Defendant acknowledges that the Restoration Work in this
Paragraph may be in addition to work that otherwise might be required to implement the
Removal Actions; provided, however, that nothing in this Paragraph 118 shall be
construed to require, or to aliow the Trustees to require, Settling Defendant to perform
additional restoration activities beyond those generally described in this Paragraph 118
and in Paragraph 123 of this Consent Decree and as specified in the Upper % Mile

Reach Removal Action Work Plan and in the SOW.

119. Work Plans for Restoration Work Components. For the Restoration Work

component generally described in Paragraph 118.a, Settling Defendant shall perform
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such component in accordance with the design details set forth in the Upper ¥z Mile

Reach Removal Action Work Plan (Appendix F to this Consent Decree), as approved by

- EPA and the Trustess. For each of the Restorationn Work components generally

described in Paragraphs 118.c through 118.e and in Attachment [ of the SOW, Settling
Defendant shall include specific plans for design and implementation of such component
as part of its Removal Design/Removal Action (“RD/RA") Work Plan for the individual

Removal Action for the area in which such Restoration Work component will be

_conducted and, for the Off-Site Restoration Area, in a separate Restoration

Design/Restoration Action Work Plan. in addition, Settling Defendant shall develop and
include in each such RD/RA Work Pian a detailed Restoration Project Monitoring and
Maintenance Plan for the pertinent Restoration Work r_;ompo'nent, which shall be
designed to achieve the monitoring and maintenance Performance Standards set forth in
Attachment | c;f the SOW. The portions of the RD/RA Work Plans rele;ting_to the
Restoration Work shall, in addition to the review and approval by EPA, after reasonable
opportunity for review and comment by the State, pursuant to Section XV, also be subject
to the review and approval of the Trustees, in accordance with Paragraph 78.

120, Cenrification of Completion of Installation_of Restoration Work. Upon
completion of instaliation of each Restoration Work component generally described in
Paragraph 118.a, ¢, d, and e, including the achievement of applicable Performance
Standards for installation of such component as set forth in the Removal Action Work
Plan for the Uppef Y2 Mile Reach or in Attachment | of the SOW (as applicable), Settling

Defendant shall submit to the LAT four copies of a Completion of Installation of
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Restoration Work Report. Such report shall describe the activities undertaken by Settling
Defendant and how the applicable Performance Standards for the installation of the
Restoration Work component have been achieved. After Submittal of the Completion of
Installation of Resto_rétion Work Report to the LAT, Settling Defendant shali schedule and
conduct an installation inspection and rneet-ing to be attended by Settling Defendant, EPA
and the Trustees. Within 30 days of completion of the installation inspection, the
Trustees, through the LAT, will notify Settling Defendant in writiné as to whether the
Restoration Work component has been installed in accordance with this Consent Decree
and whether the applicable Performance Standards for the insta!létion of the Restoration
Work component have been achieved. The monitoring and maintenance portions of a
Restoration Work component will not be required to be completed before the Trustees = _.
may issue such a notification or béfore EPA issues a Certification of Cohptetion of the

| particular Rem—oval Action for the area where such Restoration Work c;omponent was
installed. If the Trustees determine that installation of the Restoration Work component

has not been completed in accordance with this Consent Decree or that the applicable
Performance Standards for the installation of the Restoration Work component have not
been achieved, the LAT will notify Settling Defendant in writing of the activities that must

be undertaken to complete the installation of the Restoration Work component; provided,
however, that the Trustees may not modify the applicable Performance Standards

(except as provided in Paragraph 217 (Modification) of this Consent Decree). Settling
Defendant shall perform alf activities described in the notice subject to its right to invoke

the dispute resolution procedures set forth in Section XXIV.. Settling Defendant shall
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submit the Certification of Instaliation of Restoration Work and conduct the installation
inspection and meeting with the Trustees no less than 30 days prior to seeking
Certification of Completion of the individual Removal Action from EPA. Once the
Trustees have determined _th_at a Restoration Work component has been installed in
accordance with this Consent Decree and that the applicable Performance Standards for
installation of such compoﬁent have been achieved, the Trustees will so notify Settling
Defendant and EPA. Settiing Defendant may contest the Trustees' failure to respond to
a request by Settling Defendant for such notification, pursuant to Section XXIV (Dispute

Resolution) of this Consent Decree.

121. Certification_of Compiletion for Restoration Work. Upon completion of each

Restoration Work component generally described in Paragraph 118.3, ¢, d énd e and the
achievement of all of the Performance Standards, including those for monitoring and
maintenance, as set forth in the Removal Action Work Plan for the Upper 2 Mile Reach
or in Attachment | of the SOW (as applicable), Settling Defendant shall submit to the LAT
.four copies of a Completion of Restoration Work Report. Such report shall describe the
activities undertaken by Settling Defendant and how all of the Performance Standards for
the Restoration Work component have been achieved, After submittal of the Compietion
of Restoration Work Report to thé LAT, Settling Defendant shall schedL_xle and conduct a
pre-certification inspection and meeting to be attended by Settling Defendant, EPA and
the Trustees. Within 30 days of completion of the pre-certification inspection, the
Trustees, through the LAT, will notify the Settling Defendant in writing as to whether the

Restoration Work project has been completed in accordance with this Decree and
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whether all of the Performance Standards for the Restoration Work component, including
those for monitoring and maintenance, have been achieved, If the Trustees determine

that the Restoration Work component has not been completed in accordance with this
Consent Decree or that all of the Performance Standards for the Restoration Work —
component have not been achieved, the LAT will notify the Settling Defendant in writing
of the activities that must be undertaken to complete the Restoration Work component;
provided, hou;ever, that the Trustees may not modify the applicable Performance
Standards (except as provided in Paragraph 217 (Modification} of this ponsent Decree),
Settling Defendant sha!l perform all activities described in the notice subject to its right to
invoke the dispute resolution procedures set forth in Section XXIV. Once the Trustees
have determined that a Restoration Work component has been completed in accordance -
with this 'Cbnsent Decree and that the Performance Standards for such component,
including thosczz‘ relating to monitoring and 'maintenance, have been aéhieved. the

Trustees will so notify Settling Defendant and EPA. Settling Defendant may contest the
Trustees' failure to respond to a request by Settling Defendant for such notitication,
pursuant to Section XXIV (Dispute Resolution) of this Consent Decree.

122. Non-Interference With Restoration Work at Settling Deferidant Property.

This Paragraph applies to the following areas of Settling Defendant Property where
Restoration Work is to be performed by Settling Defendant (“Settling Defendant -

| Restoration Areas”): (1) the portions of the riverbanks in the Upper ¥z Mile Reach owned

by Setiling Defendant where R'estoration Work shall be performed pursuant to Paragraph

118.a; (2) the banks of the rerouted Unkamet Brook and the surface of the unpaved
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portion of the former Unkamet Brook tandfill, where Restoration Work shall be performed
pursuant to Paragraph 118.d(i}; and (3) the 200-foot-wide riparian strip in East Street
Area 2-South (between the former Thermal Oxidizer location and the downstream
boundary of the GE Plant Area), the Newell Street and Lyman Street parking lots, and
the surface of thé Hill 78 Consolidation Area, where Restoration Work shall be performed
pursuant to Péragraphs 118.d('i1)¥(iv). Updn completion of instéllatibn' of the Restoration
Work at each of these areas, Settling Defendant shall prepare and submit to the LAT,
with the Completion of Inst'aila‘tioﬁ of Restoration Work Report under Paragraph 120, for
the Trustees' approval, maps showing the final delineation of the Settling Defendant
Restoration Areas subject to this Paragraph. The Trustees’ approval of the final
delineation of the Settling Defendant Restoration Areas subjéct to this Paragraph shall be
in conjunction with and pursuant to the same proced.ures for the Trustiees’ Certification of
| Completion of Installation of Restoration Work under Paragraph-120. '

a. - Subjecttothe e;cceptions set forth in Paragraph 122.b below,
commencing upon receipt frorﬁ the Trustees of (1) Certification of Completion.of
(nstallation of Restoration Work under Paragraph 120, and (2) approval of the final
delineation of the Settling Defendant Restoration Areas subject to this Paragraph for
each area, Settling Defendant shall not take, and shall not allow its employees, agents,
representatives, contractors, or lessees to take, any of the following actions Within such

Setiling Defendant Restoration Areas:



(i) Consiruction or placement within such Restoration Areas of any
structure, pavement, or other types of materials or items that would materially impact the

habitat created by the Restoration Work;

(i) Removal or destruction of any vegetation installed within such
Restoration Areas; or
| (iii) Any other activity within, or use of, such Restoration Areas that
would materially impair or have material adverse impacts on the habitat created by the

Restoration Work in such Restoration Areas. _

b. The restrictions and prohibitions set forth in Paragraph 122.a

(above) shall not apply to prehibit or restrict the following:
(i) Any response actions undertaken by Settling Defendant, EPA,  —
MADEP or their employees, agents, representatives, or contractors pursuant to this

Consent Decree;

(i) Any monitoring and maintenance activities undertaken by Settling
Defendant or its employees, agents, representatives, or contractors as part of the-
Restoratic;n Work component pursuant to this Consent Decree;”

" (ifi) The destruction, remaval, or cutting of vegetation as par of
maintenance of such vegetation, or as necessary to implement disease prevention
measures, to eliminate a threat to public safety, or to remove invasive nuisance species;

-(iv} Activities necessary to respond to an emergency at or near the
Settling Defendant Restoration Area, such as fire, flood, or olher situation that poses a -

danger to public health, welfare or the environment;
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(v) Actions, activities or work permitted or approved by the Trustees;
andfor

(vi) Any other activities or uses not otherwise prohibited by
Paragraph 122.a.

C. Settling Defendant shall not sell, transfer, mortgage, assign or
otherwise dispose of any Settiing Defendant Restoration Area unless, prior to such sale,
transfer, mortgage, assignment or other property dispbsition, Settling Defendant: (i)
obtains an agreement from such purcﬁaser, mortgagee, transferee, assignee, or other
property interest transferee to impose upon such Restoration Area a legally enforceable
Conservation Easement and Restriction that embodies the same restrictions set forth in
this Paragraph and 1hai will run with the land; and (ii) notifies the LAT of the proposed
conveyance and the terms of the Conservation Easement and Restriction at ieast 60
days prior to tFae proposed conveyance.

d. Nothing in this Paragraph 122 shall be deemed td affect the actions
of Settling Defendant. outside the Settling Defendant Restoration Areas or to authorize
the impaosition of any restrictions on Settling Defendant’s activities at or use of its propeny
outside such Restoration Areas.

123. Other Natural Resource Protection and Restoration Actions.

a.  Dam Intearity Studies. Within 60 days after entry of this Consent
Decree, Settling Defendant shall conduct an assessment of the integrity of Woods Pond
Dam and Rising Pond Dam. The assessment shall identify and evaluate conditions and

circumstances affecting dam integrity including those that could lead to catastrophic
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failure of the dams and/or substantial release of PCBs. Following such assessment, but
no later than 90 days after entry of this Decree (unless an extension is approved by the
Trustees, after reasonable opportunity for review and comment by EPA and MADEP),
Settling Defendant shall submit a report on tﬁe assessment to the LAT, EPA and
MADEP. Settling Defendant shall discuss with the Trustees, EPA and MADEP the need
for and type of appropriate interim measures, if any, necessary to ensure dam integrity so
as to prevent catastrophic failure and/or substantial release of PCBs at or from Woods
Pond Dam and/or Rising Pond Dam. Tq the extent that the Trustees, EPA and MADEP  _
believe that measures other than Settling Defendant’s existing dam inspection and
maintenance program and other measures (if any) proposed by Settling Defendant in its
repont are necessary to ensure dam integrity so as to prevent catastrophic failure and/for -
substantial release of PCBs at these dams, they will provide the technical information
underlying the_ir position to Settling Defendant for discussion. if, base.d on these
discussions, Settling Defendant, the Trustees, EPA and MADEP agree on the need for
and type of such interim measures, Settling Defendant shall undertake the agreed-upon
interim measures in accordance with good engineering principles. If Settiing Defendant,
the Trustees, EPA and MADEP do not agree on thé need for or type of interim
measures, tﬁe Trustees, aftér consultation with EPA and MADEP, shall provide to _
Settling Defendant a written determinatiqn as to the measures that the Trustees, EPA

and MADEP deem necessary to ensure dam integrity so as to prevent catastrophic

failure andfor subsfantial releasg of PCBs at these dams. Within 21 days of receipt of -

that determination, Settling Defendant may initiate dispute resolution by serving on the
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LAT, EPA and MADEP a written Statement of Position consi_stent with Paragraph 135
(Dispute Resolution). If it does not do so, Settling Defendant shall undertake the interim
measures determined to be necessary by the Trustee, EPA and MADEP. If Settiing
Defendant invokes dispute resolution, such dispule resolution proceeding shall p_roceed
initially pursuant to Paragraphs 137 and 142 of this Consent Decree, with an
administrative decision by the Trustee Secretaries. If, after receipt of the Trustee
Secretaries’ decision, Settling Defendant wishes tQ pursue judicial resolution of the
dispute, it shall file with the Court, within 21 days of receipt of the Trustee Secretaries’
decision, a motion for judicial review of that decision in accordance with Paragraph 137 of
this Consent Decree. Such proceeding shall be conducted in accordance with Paragraph
137 of this Consent Decree, under which judicial review is not limited to the
administrative record. In that proceeding, any party to the dispute may request an
evidentiary he-aring before the Court. Upén the conclusion of the dis;:;ute resolution
process, Settling Defendant shall undertake all interim measures determined pursuant to
) such process to be necessary to ensure dam integrity so as to prevent catastrophic
failure and/or substantial release of PCBs at Woods Pond Dam and/or Rising Pond Dam.
The requirements of this Paragraph are in addition to any other investigations and
response actions that may be required by EPA pursuant to the final modification of the
Reissued RCRA Permit or the Rest of River Remedial Action. Subject to Paragraph
166.h (Massachusetts Covenants) of this Consent Decree, nothing in this provision or

Consent Decree shall be deemed to limit any obligations or responsibilities for Woods



Pond Dam that Setting Defendant may have under current law, as amended., as the

owner of Woods Pond Dam.

b. Conservation Easement. Settling Defendant shall, in accordance

with the procedures and scheduie set forth in Paragraph 55 of Section _Xlll (Access and
institutional Controls), execute and record in the Registry of Deeds of Berkshire County a
CER, in substantially the form set forth in Appendix N, on 10 acres of wetlands located in
the GE Plant Area to tﬁe east o.f the Unkamet Brook Ianaﬁll, as depicted on a figure

attached as Appendix A-5 to this Consent Decree.

c. Greenway/Walkway Projects. Settling Defendant agrees to discuss

with the Trustees, EPA, and the City at a later time potential greenway/walkway projects
in the vicinity of the river at or near the GE Plant Area; provided, however, that Settiing
Defendant shall not be subject to any stipulated penalties, liquidated damages, or other
enforcement a;ctions relating to any activities under this subparagrapl:l 123.c.

124. PEDA Obligations. PEDA shall pay to the Trustees a total of $4,000,000.00
consisting of in-kind services and/or a percentage of Net Revenues. PEDA intends to
use good faith efforts to satisfy this obligation as soon as feasible.

a. In-Kind Services. The Truétees may accept in-kind services of any type

that may be offered by or through PEDA, by the City of Pittsfield or by other entities,
including those who may be involved in the redevelopment at the GE Plant Area. PEDA
shall make good faith efforts to actively assist and support the Trustees in securing in-
kind services from thg City of Pittsfield and other appropriate entities. " Such in-kind

services may include, but are not limited to, building space for use by the Trustees (for
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United States shall be read as a reference to the State, and each reference to the State
shall be read as a reference to EPA,. Dispuie resolution under this‘ Paragraph. concerning
stipulated penalties that relate to Massachusetts Past Response Costs, Massachusetts
Future Response Costs, Massachusetts Interim Response Costs, or Massachusetts
Oversight Costs shall be limited to whether MADEP has properly assessed and/or
calculated such stipulated penalties. The resolution of disputes between the
Commonwealth and Settling Defendant that relate to the amount of those Massachusetts
Future Response Costs which are subject to Paragraph 95.d(iv), Massachusetts interim
Response Costs or Massachusetts Oversight Costs owed to the Commonwealth shall
proceed in accordance with the provisions of 310 C.M.R. 40.1220(3).

141. Dispute Resolution Relating to the Rest of the River; Disputes between

Settling Defendant and EPA relating to the Rest of the River shall be subject to the
following displ:te resoiutibn procedures: - - | -

a. For disputes relating o EPA's conditional approval, disapproval, or
rnodification of delfiverables submitted by Settling Defendant to EPA under the Reissued
RCRA Permit, or regarding other issues aris'.in‘g under the Reissued RCRA Permit, prior
to EPA's issuaﬁce of the permit modification selecting a Remedial Action for the Rest of
the River, as r’eferenced in Paragraph 22.p of this Consent Decree, such disputes shall
be resolved in accordance with the Dispute Resolution provisions in Special Condition
I1.N of the Reissued RCRA Permit. Settling Defendant shall not contend that EPA’s
conditional approval, disapproval, or modification of any such submissions or other action

taken by EPA under the Reissued RCRA Permit (except for a permit modification
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pursuant to General Condition [.C. of the Reissued RCRA Permit) prior to EPA’s
issuance of the permit modification selecting a8 Remedial Action for the ﬁest of the River
constitutes a modification of the Rei;suéd RCRA Permit for purposes of invoking 40
C.F.R. Parts 124 and 270 or Section 7006(b} of RCRA.
b.  Fordisputes relating to EPA’s modification of the Reissued RCRA Permit to
select the Rest of the River Remedial Action, as referenced in Paragraphs 22.0, 22.p,
22.t andfor 22.v of this Consent Decree, the dispute resolution procedures shall be as
follows: |
(i) Upon receipt of EPA's notification of its intended permit
modification decision, as provided in Paragraph 22.0 of this Consent Decree, Settling
Defendant shall have the right, within 30 days of such notification, to seek administrative
dispute resoiution within EPA Region |. Such dispute resolution shall inciude both
informal and f_ormal administrative dispﬁté resolution processes in acéordance with the
administrative dispute resolution provisions of Paragraphs 133-136 of this Consent
Decree, provided, however, that Settling Defendant shall not have the right to seek
judicial review of the administrative decision on EPA's notification of its intended permit
modification pursuant to tﬁis subparagraph.
| (ii) Upon receipt of EPA’s permit modification decision, as
provided in Paragraph 22.p of this Consent Decree, Settling Defendant shall have the
right to seek review of that permit modification decision in the E_PA Environmental

Appeals Board within 30 days pursuant to 40 C.F.R. § 124.19.
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(i)  After issuance of a decision by the Environmental Appeals
Board; Settling Defendant shall have the right to seek review of that deciﬁion in the
United States Court of Appeals for the First Circuit pursuant to Section 7006(b) of RCRA.

(iv) Inthe evént that the Environmental Appeals Boérd or the
United Staté; Court of Appeals vacates or remands all or parn of EPA’'s pamit
modification decision and EPA revises and reissues that decision, gs provided in
Paragraph 22.t of this Consent Decree, Settling Defendant shall have the right to seek.
review of that revised permit modification decision in the Environmental Appeals Board
pursuant to 40 C.F.R. § 124.19 (except as otherwise approved or determined by the
United States Court of Appeais) and thereafter in the United States Court of Appeals for
the First Circuit, pursuaht to Section 7006(b) of RCRA, as provided in Paragraph 22.u.
The rights and procedures applicable to subsequent EPA permit modification decisions

shall be as provided in Paragraph 22.v.

{(v)  Any proceedings in the EPA Environmenta‘l Appeals Board
and the United States Court of Appeals for the First Circuit shall be govemed by
applicable law and the rules of such Board and Court; provided, however, that the United
Statgs and Settling Defendant shall jointly mové thé Court of Appeals for expedited
briefing and consideration as prﬁvided in Paragraphs 22.q, 22.u(iv), and 22.v(ii) (as
applicable) of this Consent Decree, and provided further that the effectiveness of the
initial or a revised permit modification shal! be stayed pending review to the extent

provided in Paragréphs 22.q, 22.u(iv), and 22.v(ii), as applicabie. -
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(vi)  In any administrative or judicial challenge to EPA's initial or
revised permit modification decision, Settling Defendant shall not contend that EPA's
conditional ‘approvai, disapproval, or modification of a deliverable submitted by Settling
Defendant under the Reissued RCRA Pemit or other action taken by EPA under the
Reissued RCRA Permit (except for a permit modification pursuant to General' Condition
I.C. of the Reissued RCRA Permit) prior to EPA's initial permit modification decision
setting forth the selected Remedial Action for the Rest of the River constituted a
modification of the Permit. However, Settling Defendant shall not be precluded from
challenging EPA's decisions on such prior submissions or other such prior EPA action on
any substantive grounds. All Parties reserve their rights, during such a challenge, to
raise any arguments related to implementation of Work in the Upper 2-Mile Reach of the
River.

c;. For any disputes thic;.h arise after a final determir;ation has been
made on the selection of the Rest of the River Remedial Action énd which reiate to the
_Rest of the River, such disputes shall be resolved under the Dispute Resolution
provisions of Paragraphs 133 through 139 of this Consent Decree.

142. Disputes Between the Truslees and Setting Defendant. Disputes arising

under this Consent Decree between the Trustees and Settliﬁg Defendant that reléte to
Settling Defendant's obligations under Section XXI (Natural Resource f)amages) of this
Consent Decree, costs Incurred by or required to be paid to the Trustees, and/or
assessment of liquidated damages by the Trustees shall be governed in the following

manner. The procedures for resclving the disputes mentioned in this Paragraph shali be
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the State to seek any other remedies or sanctions available by virtue of Setting

Defendant's violation of this Decree or of the statutes and regulations upon which it 1s
‘based, including, but not limited to, civil penalties pursuant to Sections 122(1) and 109 of

CERCLA, provided, however, that thé United States shall not seek civil penalties under
Sections 122(l) and 109 of CERCLA for any violation for which a stipuléted penalty has
been specifically demanded in writing hereunder, except in the case of a willful violation
of the Consent Decree.. If the Unitec;i States seeks civil penalties for willful violations of
_this Consent Decree pursuant to Secﬁon 122{1) of CERCLA, Settling Defendant may
argue that the amount of any civil penafty.shoutd be reduced by the amount of any
stipulated penaity that has been paid for the same violation. The United States may
oppose such reductiﬁn. Nothing in this Consent Decree shall prohibit fhe Court from
reducing the civil penalty to be assessed in such action.

160. }xlotwithstanding any other pirovision of this Section, the'United States, the

State or Connecticut may, in its unreviewable discretion, waive any poﬁion of stipulated
penalties that have accrued pursuant to this Consent Decree and are due.énd owing to
that party.

XXVI. COVENANTS NOT TO SUE BY PLAINTIFFS

161. United States' Covenant.

- a In consideration of the actions that will be performed and the
payments that will be made by the Settiing Defendant under the terms of the Consent
Decree, and excebt as specificaily provided in Paragraphs 162, 163, 175 and 176 of this

Section, the United Staies, on behalf of EPA, NOAA. DOI, ACOE, DOD, ATSDR, and any

—
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other agenc':y which may have authority to administer the statutes cited in this Paragraph._
covenants not to sue or to take administrative action against Settling Defendant pursuant
to Sections fOG or 107(a) of CERCLA, Section 7003 of RCRA, Section 7 of the Toxic
Substances Control Act (“TSCA"), and/or Section 504 of ;he Clean Water Act for releases
or threate;ed releases of Waste Materials at the Site, where such Waste Materials
originated at the GE Plant Area, for perforfnance of the Work, or for Designated Fill
Properties. | ‘

b. In consideration of the actions that will be performed and the
payments that‘will be made by Settling Defendant under the terms of this Consent
Decree, and except as specifically provided in Paragraphs 162, 163, 175, and 176 of this
Section, the United Staies. on behalf of EPA, NOAA, DOI, ACOE, DOD, ATSDR, and any
other agency which may have authority to administer the statutes cited in this Paragraph,
covenants not-to sue or to take administrétive action against Settling befendant pursuant
to Sections 1002, 1005, 1006, 1009 and 1015 of the Qil Poliution Act, Section 113(f) of
CERCLA, Sections 3004(u) and (v) and 3008 of RCRA, Section 17 of TSCA, Sections
309, 311 and 404 of the Clean Water Act, and/or Section 10 of the Rivers and Harbors
Act for releases or threatened releases of Waste Material (regardless of the manner in
which such Waste Materials may be listed, defined, or characterized under these
statutes) at the Site, where such Waste Material originated at the GE Plant Area, for
performance of the Work, or for Designated Fill Properties. The United States’ covenant
set forth in this Paragraph 161.b with respect to such statutory provisions does not apply

to any action or claim other than an action or claim to compel Settling Defendant to

-
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implement, comply with, or fund response actions, corrective actions or measures. of
other similar judicial or adhinistrative response-type injunctive relief, or for re;:overy.
reimbursement; contribution or equitable share of response costs or Natural Resource
Damages, and specifically does not apply to any action or ciaim for civil penalties under
these statutory pro{risions, except as provided for in Paragraph 161.c.

c. - In consideration of the actions that wili be peﬁormed and t_he
payments that wfll be made by Settling Defendant undef thé term.s of this Consent
Decree, the United States, on behalf of EPA, covenants not to sue for, or to take
administrative action to assess, civil penalties for alleged violations of the Consent Order
issued by EPA on June 30, 1981, pursuant to Sections 3007, 3013, and 7003 of RCRA
(EPA Docket No. 81-1864), or of the RCRA P.ermit that occurred at any time prior to
iodging of this Consent Decree.

d. (i) Timing of Qoveriants for Removal and Remedia!l Actions.

Except with respect to the covenants for future liability and for Designated Fill Properties,

_these covenants not to sue shall take effect upon the receipt by EPA, NOAA and DOI of
the payments required by Paragraph 94.a, 94.b and 94.c of Section XX (Reimbursement
of Costs). With respect to future liability (other than for Designated Fill Properties), the

, co;fenar)t not to sue shall be effective for each Removal or Remedial Action to be
performed by Settling Defendant pursuant to this Consent Decree, and for the area and
media addressed by such Remova.l or Remedial Action, upon EPA's Certification of
Compiletion for that individual Removal.or Remedial Action, except for the 1 % Mile

Reach Removal Action, for which the covenant not to sue for future liability shall be



effective upon EPA’s completion of the 1 ‘A Mile Reach Removal Action referred to in
Paragraph 21 of this Consent Decree. The covenant not to sue for future liabiiity for the
Site shali be effective upon EPA's issuance of the Certification of Compietion of the Work
for the Site issued pursuant to Paragraph 89 of this Consent Decree. EPA's Certification

of Completion of the Work for the Site shall state that it is the final Certification for

purposes of this Paragraph.

(i)  Timing of Covenants for Designated Fill Properties. Except with

respect to the covenants for future liability, the covenants not to sue: (A) for Designated
Fill Properties listed in Category 1 in Appendix T, shall take effect upon the receipt by
EPA of the payments required by Paragraph S4.a of Section XX (Reimbursement of
Costs); and (B) for Deéignated Fill Properties listed in Category 2 in Appendix T, shall
take effect upon the receipt by EPA of the payments required by Paragraphs 94.a and
95.a of Sectic;n XX related to such Categbry 2 Designated Fill Proper.ties. With respect to
future liability for each of the Designated Fill Properties, the covenant not to sue shall be
effective upon written approval by MADEP of 2 Response Action Outcome Statement
(hereafter “RAQ") for such property pursuant to the MCP.

€. These covenants not to sue are conditioned upon the satisfactory
performance by Settling Defendant of its obligations under this Consent Decree;
provided, however, that a failure by Sett!ing Defendant to satisfactorily perform its
obligafions with respect to a Removal or Remedial Action shall not affect the United
States’ covenant not to sue with respect to any other Removal or Remedial Action,

unless such failure to satisfactorily perform its obligations with respect to one Remo&al or
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Remedial Action results in a Work Takeover pursuant to Paraéraph 178 of this Consent
Decree, in which-case the covenants .nct to sue do not apply to any Removal or Remedia!
Action subject to the Work Takeover. =~ S |

162. United States' i’re-Cen'rfication Reservations (Except Retating to Naturai

Resource Damages). The United Stateé réserves its righis pursuant to this Paragraph

with respect to performance of each individual Removal or Remedial Action at the Site or
_ with ‘respe-ct to pérformancé of respons.e actior;s_ a—t;ihe Des—ignét'éd ;ill Proper_t_ies-.
issuance by the United States of a Cerlificétion of Completion for any individual Removal
or Remedial Action at the Site or by the State of an RAQ for any individual Designated
Fill Property shall have no effect on the covenants or reservations of rights by the United
States for any other response action at the Site or at the Dééignated Fill Properties.
Subject to Paragraph 177 (Issuance of Administrative Orders) of this Consent Decree,
the United Stétes reserves, and this Consent Decree is without prejm;lice to, the right to
institute proceedings in this action or in a new action, or to issue an administrative order
seeking to compel Settling Defendant,
a. to perform further response actions relating to the Site or the
Designa‘ted Fill Properties, or
b. to reimburse the United States for additional costs of response,
- {f, prior to Certification of Completion of each individual Removal or-Remedial Action or
issuance of an RAQ for each Designated Fill Property:
| {» conditions at the Site or the Designated Fill Propérty as

applicable, previdusly unknown to EPA, are discovered, or

-— ) J—
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(i)  information, previously unknown to EPA, is received, in whole
or in-part,
and EPA determines that these previously unknown conditions or information together
with any other relevant information indicates that the individual Removal or Remedial

“Action or response action-previously berformed at a Designated Fill Propérty (as

P PR S——

applicable) is not protective of human health or the environment; provided that such

~ further response actions are related to EPA’s determination that the individual Removal
or Remedial Action, or response actions at a particular Designated Fill Property, as
applicable, are not protective of human health and the environment.

163. United States' Post-Certification Reservations (Except Relating to Natural

Resource Damages). The United States reserves its rights pursuant to this Paragraph

with respect to performance of each individual Removal or Remedial Action at the Site or
with respect tc; performance of response actions at the Designated Fiii Properties.
Issuance by the United States of a Certification of Completion for any individual Removal
or Remedial Action at the Site, or by the State of an RAO for any individual Designated
Fill Property, shall have no effect on the covenants or reservations of rights by the United
States for any other response action at the Site or at the Designated Fill Properties.
Subject.to Paragraph 177 (Issuance of Administrative Orders) of this Consent Decree,
the United States reserves, and this Consent Decree is without prejudice to, the right to

institute proceedings in this action or in a new action, or to issue an administrative order

seeking to compel Settling Defendant,
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a. to perform further response actions relating to the Site or the
Designa;ted Fill Properties, or
b. toreimburse the United Statés for additional costs of response.
if, subsequent to Certification of Cofnpletion of each individual Removal or Remedial
Action or issuance of an RAO for each Designated Fill Property,
8 conditions at the Site or the Designated Fill Property, as
applicable, previously unknown to EPA, are discovered, or
(ii) information..previously unknown to EPA, is received, in whole
or in part,
and EPA determines that these previously unknown conditions or this information
together with other relevant information indicate that the individual Removal or Remedia!
Action or response action previously performed at a Designated Fill Property (as
applicable) is ;wt protective of human health or the environment; prow.;ided that such
further response actions are related to EPA’s determination that the individual Removal
or Remedial Action, or the response actions ét a particular Designated' Fill Property, as
applicable, are not protective of human heaith and the environment.
164. ' United States Covenant as to the City.

a in donsidefation of the facts énd circumstances, and the actions that will
be performed in connection with this Consent Decree and the Definitive Economic
Development Agreement, and except as specifically provided in Paragraphs 162, 163,
and 175 of this Section and below in this Paragraph 164, the United States, on behalf of

EPA, covenants not to sue or to take administrative action against the City in its capacity
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(B) information, previously unknown to EPA, is received, in whole
or in pan,
and EPA determines that these previously unknown conditions or this information
together with other relevant information indicate that the individual Removal or Remedial
Action is not prot.ective of human health or the environment; provided that such further
response actions are related to EPA’'s determination that the individual Removal or
Remedial Action is not protective of human health and the environment.
165. United States’ Known Conditions and Information

a.  For purposes of Paragraphs 162 and 164.b, except as specified
below, the information and the conditions known to EPA shall include the following, to the
extent received by EPA 30 days or more prior to the date of lodging of this Consent
Decree: (i) the 1981 RCRA Administrative Consent Order; {ii) reports submitted to EPA
pursuant to th:a 1981 RCRA Administrative Consent Ordef; (jii) the Aéministrative Record
for the RCRA Pemmit {(including the administrative records for the RCRA pe.rmil issued on
February 11, 1991, and for the modified permit issued effective January 3, 1994, as
described in Paragraph | of Section I); (iv) reports submitted to EPA pursuant to the
RCRA Permit; (v) reports submitted to EPA after January 3, 1994 pursuant to the 1990
Administrative Consent Orders executed by Settiing Defendant and MADEP; (vi) copies
submitted to EPA of reports submitted to CTDEP as listed in Appendix W: (vii) the EPA
Action Memorandum and the Unilateral Administrative Order (issued Dec. 18, 1996) for
the Building 68 Removal Action, the Administrative Record for such Action Memorandum

and reports submitted to EPA under such Unilateral Administrative Order; (viii) the EPA
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Action Memorandum for the Upper Reach, its Administrative Record and reports
submitted to EPA pursuant to that Action Memorandum; (ix) the EPA Action
Memorandum for the Allendale School Removal Action and its Administrative Record; {x)
other reports submitted to EPA in 1998 and 1999 relating to invéstigations and other
respon-se actions; conducted by Settling Defendant at the Site in those years {as listed in
Appendix V), (xi) the resuits of any sampling or other investigations conducted by EPA at
the Site; (xii) the EPA Action Memorandum for the Removal Actions Outside the River
and its Administrative Record; (xilii) wilth respect to the Designated Fill Properties, all
documents submitted by Settling Defendant to EPA regarding the Designated Fill
Properties; and (xiv) the narrative answers submitted by Settiing Defendant in response
to EPA’s September 4, 1997 (supplemented on May 22, 1998) CERCLA Section 104(e)
information requests (‘EPA’s Information Request”), and the September 9, 1997 MADEP
information re;quest, as well as the narative ans@ers ;ubmitted by Séttling Defendant on
August 19, 1996, November 27, 1996, Mérch 19, 1997, June 2, 1997, and September 16,
1997, in response to information requests from MADEP dated July 19, 1996, and October
28, 1996. As of nine months following entry of this Consent Decree, for purposes of
Paragraphs 162 and 184.b, the information and the conditions known to EPA shall
incluﬁe the documents specifically referenced in, and submitted with, Settiing
Defendant's August 19, 1996, November 27, 1996, March 18; 1897, June 2, 1997, and |
September 16, 1997 responses to MADEP's July 1S, 1996, and October 28, 1996
information requests, and the Bates-numbered documents which were referenced by

Bates number in, and submitted with, Settling Defendant's narrative responses to EPA's
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Information Request and MADEP’s September 9, 1987 information request. As of
eighteen months following entry of the Consent Decree, for purposes of Paragraphs 162
~and 164.b, the information and the conditions known to EPA shall include all other .
documents submitted by Settling Defendant in response to EPA’'s Information Request
and MADEP's 1996 and ;1997 information requests.
b.  For purposes of Paragraphs 163 and 164.c, the information and the
conditions known to EPA shall include only the information and conditions identified in the
. subparagraph immediately above, and that information and those ;:onditions known to
EPA as of the date of Certification of Completion of each individual Removal or Remedial
Action and set forth in the applicable Action Memorandum or final modification of the
Reissued RCRA Permit, the administrative record supporting the particular Removal or
Remedial Action, the administrafive record developed in design or implementation of the
particular Ren-mval or Remedial Action, or in any infor;'nation receiveci by EPA pursuant
to the requirements of this Consent Decree or the Reissued RCRA Permit prior to
Centification of Completion of the particular lRemovaI or Remedial Action. -
166. Masgachus.etts Covenants
a (i) In considerat_ion of the actions that will be performed and the
payments that will be made by Settling Defendant under the terms of this Consent
| Decree, and except as provided in Paragraphs 166 .k, 167, 168, 175, and 176, the State
covenants not to sue or to take administrative action against Settling Defendaht, pursuant
to the statutes and ﬁommon law theories listed in Paragraph 166.a(ii), whether on its own

behalf or as parens patriae, for releases or threatened releases of VWaste Material at the

327



Site (where such Waste Material originated at the GE Piant Area) or for performance of
the Work; provided, however, that such covenant is limited to claims or actions: {(A) to
compel Settling Defendant to implement, comply with, or fund response actions,
corrective actions or measures, or similar judicial or administrative response-type
injuncfive relief; (B) for recovery, reimbursement, contribution, or equitable share of
response costs or Natural Resource Damages; and (C) for rei:overy. reimbursement,

contribution, or equitable share of property damage.

(ii)‘ The statutes and common law theories subject to the covenant
in Paragraph 166.a(i), and to the limitations set forth therein, are the following: Sections
107, 113, 121{e}2), 121(f), and 310 of CERCLA; Sections 1002, 1005, 1006, 1008, and
1009 of the Qii Potiution Ac:t:- Section 7002 of RCRA; Section 20 of TSCA; Section 505 of
the Clean Water Act;, Sections 3A, 4, 4A, 5, 8, and 10 of M.G.L. ¢c.21E and Section 11 of
M.G.L.c.21E }or violation or enforcemen't'of such Sections 3A, 4, 4A,-5, 9, and 10;
Section 4 of M.G.L. c. 21H; Sections 5, 7, and 11D of M.G.L. ¢.12; Sections 42, 44, 46,
and 53 of M.G.L. c.21; Sections 9 and 10 of M.G.L. c.21C; Sections 142A, 142B, 160,
160B, and 162 of M.G.L. ¢.111; Section 169 of M.G.L. c.111 for violation of-Section 167;
Sections 40, 40A, 42, and 90 of M.G.L. ¢.131; Section 7A of M.G.L. c.214; Section 38G
of M.G.L. .40, Sections 59 and 59A‘of M.G.L. c.91; Sections 4, 9, and 11 of M.G.L.
¢.83A for violation of Section 2; and Section 6 of M.G.L. ¢.131A {including the
implementing regulations of the statutes listed in this subparagraph a(ii)); and nuisance,

trespass, negligence, strict liability, or restitution.
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(i) Whnile not agreeing that CERCLA does not authorize
challenges to decisions by EPA to waive ARARs for removal actions, the State agrees
not to challenge a decision by EPA to waive a standard or requirement for the Removal
Actions Outside the River, the Upper ¥ Mile Reach Removal Action, or the 1% Mile
Reach Removal Action, based on the status of such standard or requirement as an
ARAR. The State further agrees not to challenge any failure by EPA to enforge such a
standard or requirement based on the status of such a :;:tandard or'requirement as an |
ARAR. The State reserves any other rights it may have with respect to enforcement or
waiver of such standard or requirement.

(iv} Nothing in this Paragraph 166 or Paragraph 22 shall .be‘
interpreted as modifying or otherwise affecting any of the following:

'(A) Settling Defendant's obligations lto comply with all
ARARS for the Rest of River Remedial Action that have not been waived by EPA
pursuant to Section 121 of CERCLA and Special Condition II.J. of the Reissued RCRA
Permit,;

(B} the State's rights pursuant to Section 121 of CERCLA
and to thig Consent Decree to receive notice of, and reasonable opportunity to comment
on, EPA's remedy selection plans and decision for the Rest of River;

{C) the State’s rights pursuant to Paragraph 22.bb of this
Consent Decree to seek review of any determination by EPA, in its initial or a revised
dec‘:sion to modify the Reissued RCRA Permit, to waive an ARAR for the Rest of the

River Remedial Action or C&M; and



(D) any rights the State may have pursuant to Section 121
of CERCLA to bring an action challenging EPA's determination to waive an ARAR for the
Rest of the River Remedial Action or O&M during implementation of such Remedial
Action or O&M (bther than bringing an' action challenging EPA’s selection of such
Remedial Action or O&M pursuant to Paragraph 22.bb) and/or to bring an action
challenging EPA's failure to enforce such an ARAR during implementation of the Rest of

the River Remedial Action or O&M; provided that, in either case:

(1) the State brings such action in this Court;

(2) the State brings such action within two years of obtaining
actual knowledge of EPA’ s determination to waive such ARAR or its faiture 10 enforce
such ARAR; -

(3) Settling Defendant or the State may request this Court to grant
a stay, pendin-g the Court’'s decision, of the work (or portion of the wo.rk) for which
resolution of the State's challenge is necessary to be decided prior t§ proceeding or -
proceeding further with such work (or portion thereof); and if Settling Defendant or the
State does so, there will be a rebuttable presumption in favor of granting such stay and
the Court will consider ali relevant equitable factors in deciding whether to grant such
stay, —

(4) inthe event that the Court holds that EPA has improperly
waived such ARAR or has improperly failed to enforce such ARAR, neither Settling
Defendant nor EPA shall be required to undo or re-do any implementation work that has |

previously been completed by Settling Defendant or EPA, so as to comply with such
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ARAR. However, Settling Defendant shall be required to comply with such ARAR. in
accordance with the Court's decision, in implementing all future work;

(5) Setiling Defendant shall not be deemed to be in
noncompliance with this Consent Decree for failure to cofnply with such ARAR uniess
and untif the Court determines that EPA improperly waived or declined to enforce such
ARAR and Settling Defendant fails to comply with such ARAR in accordance with the
épplibable schedule as determined by the Court or as approved by EPA (aﬁgr reasonable
opportunity for review and comment by the State) following the Court’'s decision; and

(6) the United S';ates reserves its rights to respond {o any such
State challenge, including the United States’ right to argue that Section 121 of CERCLA
does not provide for such a challengé, and Setiling Defendant reserves any rights it may
have to respond to any such StateI- challenge.

-b. {i) Inconsideration 6f the actions that will be per'fonned and the
payments that will be made by Settling Defendant under the terms of this Consent
Decree, and except as provided in Paragraphs 166.c and 175, the State covenants not to
sue of to take administraiive action aga'inst Settling _Defendant for civil or administrative
penalt}es or civil fines with respect to the release or threatened release of Waste
Materials at the Site (regardiess of the manner in which such Waste Materials may be
| listed, defined, or characterized under the statutes and regulations listed in subparagraph
166.b(i)(D) and regardiess of whether such release or threatened reiease is
characterized as storage, release, threatened release, presence, disposal, discharge,

handling or otherwise pursuant to the statutes and regulations listed in subparagraph
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166.b(i)(D)) for alleged violations of or noncomp‘!iance with the fonowing requirements
that occurred prior to the lodging of this Consent Decree and that are based on “known
conditions and information” {as set forth in Paragraph 1686.b(iv)):

(A) the Consent Order issued by EPA on June 30, 1981, pursuant -
to Sections 3007, 3013, and 7003 of RCRA; -

o (B) the RCRA Permit;

(C} the Administrative Consent Orders executed in 1881 and 1950

by MADEP and Settling Defendant, to the extent such Orders applied to any properties  _.

within the Site; and

(D) M.G.L. c.21E; the Massachusetts Contingency Plan; M.G.L.

!

c.21H; Sections 26-53 of M.G.L. €.21, M.G.L. c.21C; Sections 150A and 150B of M.G.L.
c.111; Sections 40, 40A, 42, and 80 of M.G.L. ¢.131, M.G.L. c. 91, M.G.L. c.83A; and
MG.L.c 131!1 (inciuding the implementiﬁg regutatior;s of the statutes; listed above and
including, but not limited to, alieged violations or noncompliance with respect to any
report, response, or submission by Settiing Defendant, or _failure to make a report,
response, or submission).

(i) The State and Settling Defendant concur that the remediation
of the existing Waste Material contamination at the Site is to be governed by this Consent _
Decree, subject to the terms and conditions set forth herein. Accordingly, in
consideration of the actions that will be performed and the payments that will be made by
S'ettling Defendant under the terms of this Consent Decree, except as provided in

Paragraphs 166.c and 175, the State covenants not to sue or to take administrative

.
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action against Settling Defendant for civil or administrative penalties or civil fines with
respect to the performance of the Work, or with respect to the release or threatened
release of Waste Materials at the Site (regardless of the manner in which such Waste
Materials may be listed, defined, or characterized under the statutes and regulations
listed in subparagraph 166.b(iii) and regardiess of whether such release or threatened
release is characterized as storage, release, threatened release, presence, disposal.
discharge, handling or otherwise pursuant to the statutes and regulations listed in
subparagraph 166.E(iii)) for alleged violations of or noncompliance with the folliowing
requirements occurring after the iodging of this Consent Decree:

(A) those duties otherwise imposed by state law that have been
preempted by operation of CERCLA;

{B) any obligations under state law where the conduct or inaction
that underlies-such viola_tion or noncompliénce also constitutes a viotétion of Settling
Defendant's obligations under this Consent Decree (other than conduct or inaction that
constitutes a violation solely of the first sentence of Paragraph 8 of this Consent Decree
and not of any other provision of this Consent Decree); or

(C) any obligations that Settling Defendant otherwise may have
independent of this Consent Decree, pursuant to the statutes and regulations listed in
Paragraph 166.b(iii), with respect to the continued presence or passive release of Waste
Materials at the Site that this Consent Decree is designed to address (regardless of the

manner in which such Waste Materials may be listed, defined, or characterized under

such statutes and regulations and regardiess of whether such continued presence or
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passive release is characterized as storage, release, threatened release, disposal,
discharge, handling, or otherwise pursuant to such statutes), regarding the following’
(1) a duty to maintain records regarding, to abate, or to respond to
such continued presence or passivé release,
(2) . aduty to secure a permit or other approval for such continued
presence or passive release; or
(3) damage or injury caused by such continued presence or
. passive release.
(i)  The statutes and regulations referred to in Paragraph 166.b(ii) are:
M.G.L. c.21E; the Massachusetts Contingency Plan; M.G.L. ¢.21H; Sections 26-53 of
M.G.L. c.21; M.G.L. c.21C; Section 38G of M.G.L. ¢.40 and Sections 160, 162, and 170
of M.G.L. c.111; Sections 150A and 150B of M.G.L. ¢. 111; Sections 40, 40A, 42, and S0
of M.G.L. c.131; M.GL ¢ 91; M.G.L. c.93A; and M.G.L. c.131A (including the
implementing regulations of the statutes listed above). |
(v) For purposes of Paragraph 166.b(i), “known conditions or
information” shall mean:
(A) information and conditions described in the following, to the
extent received by the State 30 or more days prior to lodging of this Consent Decree:
(1)  The reports submitted to MADEP in accordance with, and the
documents issued by MADEP pursuant to, the 1981 Administrative Consent Order

executed by MADEP and Settling Defendant;
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(2)  The reports submitted to MADEP in accordance with. and the
documents issued by MADEP pursuant to, the 1990 Administrative Consent
Orders (dated May 22 and July 2, 1990) executed by MADEP and Settling
Defendant; |

(3) The reporis submitted to MADEP pursuant to the RCRA
Pemit;

(4) ;i'he reports and other documents submitted by Settling
Defendant to MADEP pursuant to the Unilateral Administrative Order {issued by
EPA to Setiling Defendant on December 18, 1986) for the Building 68 Removal
Action,

(5)' Reports and other documents submitted to MADEP by
Settling Defendant which were also submitted to EPA pursuant to the EPA Action
Memoréndum for the Upper Reach'; '

(6)  The reports listed in Appendix V (which consist of other
reports submitted to MADEP in 1998 and 1999 relating to investigations and other
response actions conducted by Setiling Defendant at the Site in those years);

(7)  The results of any sampling or other investigations conducted
by MADEP at or regérding the Site,

(8)  Copies of reports submitted by EPA to MADEP of sampling or

other investigations conducted by EPA at the Site; and
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(9)  settling Defendant's responses (including Bates numbered
and other documents submitted in such responses) to MADEP's 1996 and 1997
Regquests for Information; and

(B) Information made known to MADEP conceming the Site, after
entry of the Consent Decree, relating to the presence, concentrations, and quantities of
Waste Materials or practices and policies for the treatment or disposal of Waste Materials
(regardiess of the manner in which such Waste Materiais may be listed, defined, or
characterized under the statutes and regulations listed in subparagraph 166.b(i}{D) that is
generally consistent with such information atready known to MADEP at least 30 days
prior to lodging of this Consent Decree, as provided in subparagraphs iv(A)(1)-(9) above.

c. The covenant in Paragraph 166.b shall not apply to, and the State

specifically reserves, any jucjicial or administrative claim seeking civil or administrative
penaities fbr t;‘le following: (i) failure to ﬁoﬁfy MADEP of releases or tl:1reats of releases of
oil or Eazardous material; (ii) failure to timely, adequately, and completely respond to, or
comply with, requests for information issued by MADEP, including, but not limited to
failure to produce complete and timely information and records to MADEP with regard to
the transportation, transfer, or disposal of fill, debris, or other material from the GE Piant
Area, and making, or causing any person to make, faisg, inaccurate, incomplete, or
misleading statements with regérd to the transportation, transfer, or disposal of fill, debris,
or other material from the GE Plant Area; (iii} to the extent not covered by clauses (i} and
(ii), faiiure, prior to the lodging of this Consent Decree, to produce complete and timely

information and records to MADEP with regard to the transportation, transfer, or disposal
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of fill, debris, or other materiat from the GE Plant Area to or at Newell Street Area | or I
as defined in the SOW: and (iv) to the extent not covered by clauses (i) and (ii). making,
or causing any person to make, faise, inaccurate, incbmplete, or misleading statements,
prior to the lodging of this Consent Decree, with regard to the transportation, transter, or
disposat of fill, debris, or other material from the GE Plant Area to or at Newell Street
Area | or |l as defined in the SOW: and (v) the matters réserved in Paragraph 175
{General Reservations), including all claims, Iiability, and actions expressly re_ferenced
therein.

d. Except as otherwise expressly provided by the terms of Paragraph
166.b, the covenant set forth in Paragraph 166.b does not apply to any judicial or
administrative actioﬁ through which the State is seeking a civil penalty for violations of
those statutes set forth in Paragraph 166.b; provided, however, that nothing in this
subparagraph-shall be interpreted as quaiifying the t_erms of Paragra.p'h 166.6.

e. The State's covenants at Paragraphs 166.b and 168.j shall be effective
upon entry of this Consent Decree. Except with respect to the covenants for future
liability at Paragraphs 166.a and 166.g, the covenants not to sue at Paragraphs 166.a
and 165.9 shall take effect upon the receipt by the State of the payment required by
Paragraph 94.d(i} of Section XX (Reimbursement of Costs). With respect to future
liability, the covenanis not to sue at Paragraphs 166.a and 166.g shall be effective for
each Removal or Remedial Action to be performed by Settling Defendant pursuant to this
Consent Decree, and for the area and media addressed by such Removal or Remedial

Action, upon EPA’s Certification of Completion for that individual Removal or Remedial
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Action, except for the 1 % Mile Reach, for which the covenant not to sue for future hability ..
shall be effective upon EPA’s completion of the 1 % Mile Reach Removal Action referred
to in Paragraph 21 of this Consent Decree. The covenant not to sue for future liability for '-
the Site under Paragraphs 166.a and 166.g shall be effective upon EPA's issuance of the—
final Certification of Completion of Work for the Site issued pursuant to Paragraph 89 of
this Consent Decree. EPA's Certification of Completion of Work for the Site shall stafe
that it is the final Certification for purposes of this Paragraph 161e
f. These covenants not to sue are conditioned upon the satisféctory

performance by Settling Defendant of its obligations under this Consent Decree;
provided, however, that a failure by Settling Defendant to satisfactorily perform' its
obligations with respect to a Removal or Remedial Action shall not affect the State’s
covenant not to sue with respect to any other Removal or Remedial Action, unless such
failure o satis}actorily perform its obligatibns with res;‘mct to one Ren';oval or Remedial
Action results in a Work Takeover pursuant to Paragraph 178 of this Consent Decree, in  —
which case the covenants not to sue do not apply to any Removal or Remedial Action
subject to the Work Takeover.

- g.  Without addressing whether the United States could lawfully do so, the —
Part.ies acknowledge that the United States has not to date delegated to the State the
authority to take administrative or}udicial action pursuant to Section 106 of CERCLA.

The Parties further acknowledge that they intend that, in the event the United States

were to delegate such authority to the State, the State shall not exercise such authority to



the extent that the United States has covenanted not to exercise such authority in

Paragraph 181 of this Consent Decree.
h.  Nothing in this Consent Decree affects Settling Defendant’s obligations

. pursuant to M.G._L. ¢.253, §§ 44-50A, and to the regulations promulgated thereunder, and

the State reserves the right to take any administrative or judicial action to enforce any

such obligations, inciuding, but not limited to, issuing administrative orders or pursuing
judicial enforcement or cost recovery, provided, however, that the Parﬁes acknowledge
‘that such authority shall be used exclusively with regard to the dam safety purposesr

underlying such abligations, and not to seek additional response actions or costs to

address the contamination concerns addressed by this Consent Decree.

i.  The covenants inciuded in this Paragraph 166 do not constitute a
Brownfields Covenant Not to Sus Agreement entered into pursuant to M.G.L. ¢.21E,

§ 3A(j)(3) and 940 C.M.R. 23.00. |

j.  Notwithstanding any other prov:lsion of this Consent Decree, the State
covenants not to seek civil penalties pursuant to Section 310 of CERCLA-for an} violation
of this Consent Decree by Settiing Defendant.

k. The covenants in this Paragraph 166 shall not apply to, and the State
specifically reserves, any rights or claims that the Massachusetts Highway Department
may have against Settling Defendant under any contracts, existing as of the date of
lodging of this Consent Decree, between the Massachusetts Highway Departfnent and

Settling Defendant relating to the Massachusetts Highway Department's projéct to

reconstruct Merrill Road and East Street in Pittsfield, Massachusetts, including but not
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limited to such contracts regarding the properties and easements taken by eminent

domain from Settling Defendant by the Massachusetts Highway Department in 1997 for

the purpose of such reconstruction.

167. State's Pre-Certification Reservations (Except Relating to Natural Resource

Damages): The State reserves its rights pursuant to this Paragraph with respect to

performance of each individual Removal or Remedial Action at the Site. Issuance of a
Certification of Completion for any individual Removal or Remediél Action at the Site shall
have no effect on the covenants or resewation§ of rights by the State for any other
response action at the Site. Subjéct to Paragraph 177 (lssuance of Administrative
Orders) of this Consent Decree, the State on behalf of MADEP reserves, and this
Consent Decree _is without preju_dicé to, any right jointlg with, or separately from, the
United States to institute proceedings in this action or in a new action pnder Section 107
of CERCLA, 4-2 U.S.C. § 8607, or under a'ny applicable State law, incl'uding but not
limited to M.G.L. c. 21E, seeking to compel Settling Defendant (1) to perform other
response actions at the Site, or (2) to reimburse the State for additional response costs
for response actions ét the Site, to the extent that EPA has determined that such
response actions required under (1) and (2) above in this Paragraph will not significantly
delay or be inconsistent with the response actions selected or contemplated by EPA, if,
prior to EPA's Certification of Completion of each individual Removal or Remedial Action;
(i} conditions at the Site, previously unknown to the State, are discovered or

become known to the State, or
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(ii) information previously unknown to the State is received by the State, in whole
orin part, .
and the MADEP Commiissioner or his or her delegate determines, pursuant to M.G.L. c.
21E, that these previously unknown conditions or this information together with any other
relevant information indicat'e that the individual Removal or Remediél Action taken is not
protective of health, safety, public welfare or the environment; p(ovided that spch further
response actions are related to MADEP's determination. that the ir{dividual Removal o.r
Remedial Action is not protective of human health and the environment. The United
Stales reserves all rights it may have under applicable law to oppose any determinations
made or any actions taken, ordered or proposed by the State pursuant to this Paragraph.

168. State’s Post-Cetification Reservations ( Except Relating to Natural

Resources Damaages). The State reserves its ri_ghts pursuant to this Paragraph with
respect to .pe;formance of each individuai Removal or Remedial Actic-m at the Site.

' issuance of a Certification of Completion for any individual Removal or Remedial Action
at the Site shall have no effect on the covenants or reservations of rights by the State for
any other response Iaction at the Site. Subject to Paragraph 177 of this Consent Decree,
the Stale, on behalf of MADEP, reserves, and this Consent Decree is w.ithout prejudice
to, the right jointly with, or separately from, the United States to institute proceedings in
this action or in a new action under Secﬁon 107 of CERCLA, 42 U.S.C. § 9607, or under
any applicable State law, including but not limited to M.G.L. c. 21E, seeking to compe!
Setlling Defendant (1) to perform other response actions at the Site, or (2) to reimburse

the State for additional response costs for response actions at the Site, to the extent that
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EPA has determined that such response actions required under (1) and (2) above nthis .-
Paragraph will not significantly delay or be inconsistént with the response actions
selected or contempléted by EPA, if, subseguent to EPA’s Certification of Completion of
each individual Removal or Remedial Action;
(i) conditions at the Site, previously unknown to the State, are discovered or
become known to the State after the Certification of Compietion, or
(ii) information previously unknown to the State is recefved by ihe St'ate. in whole
or in part, after the Certification of Completion, .
" and the MADEP Commissioner or his or her delegate determines, pursuant to MG.L. c.
21E, that these previously unknown conditions or this information together with any other
relevant information indicate that the individual Removal or Remedial Action taken is not _
protective of health, safety, public welfare or the environment; provided that such further
Iresponse actiéns are related to MADEP’s determination that the indi\;idual Removal or
Remedial Action is not protective of human health and the environm’ént. The United —
States reserves all rights it may have under applicable law to oppose any determinations
made or any actions taken, ordered or proposed by the State pursuant to this Paragraph.

169. State’'s Known Information and Conditions.

a. For purposes of Paragraphs 167 and 174.b, except as specified
below, the information and the conditions known to the State shall include only the
information and conditions described in the following, to the extent received by the State

30 days or more prior to lodging:
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()  The reports submitted to MADEP in accordance with, and the
documents issued by MADEP pursuant to, the 1981 Administrative Consent Ordef
executed by MADEP and Settling Defendant;

(i) The reports submitted to MADEP in accordance with, and the
documents issued by MADEP pursuant to, the 1890 Administfative Consent Orders
(dated May .22 and June 29, 1980) executed by MADEP and Settling Defendant;,

(i) The reports submitted to MADEP pursuant to the R_CRA Permit;

(iv) Reports and other documents submitted by Settling Defendant
to MADEP pufsuant to the EPA Unilateral Administrative Order (issued to Settling
Defendant on Dec. 18, 1996) for the Building 68 Removal Action;

(v} Reports_ and other documents submitted by Settling Defendant
to MADEP pursuant to the EPA Action Memorandum for the Upper Reach;

- (vi) The EPA Action Memorandum for the Alleﬁdale School
Removal Action and its Administrative Record;

(vii) The reports listed in Appendix V, which consist of other reports
submitted to MADEP in 1998 and 1999 relating to investigations and other response
actions conducted by Settling Defendant at the Site in those years;

{vii) The results of any sampling or other invest.igations conducted
by MADEP at the Site;

(ix) Copies of repoﬁs submitted by EPA to MADEP of sampling or

other investigations conducted by EPA at the Site; and

Ll
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(x) Setlling Defendant’s written narrative answers (exciuding
docur-nents referenced therein) submitted by Settling Defendant in response to MADEP's
July 19, 1996, October 28, 1996, and September 9, 1997 Requests for Information.

As of nine months following entry of this Consent Decree, for purposes of -~
Paragraphs 167 and 174.b, the information and the conditions known to the State shall
include the documents refgrenced in and submitted with Settling Defendant’s responses
to MADEP’s 1986 Requests for information and thé Bates-numbered documents which
Settiing Defendant submitted with and specifically cross-referenced in its narrative
answers submitted in response to MADEP's September 9, 1997 Request for Information.
As of eighteen months following entry of this Consent Decree, fdr purposes of
Paragraphs 167 and 174.b, the inforrnation and the conditions known to the State shall  —
include the remaining Bates-numbered documents submitted by Settiing Defendant in
response to M-ADEP’s September 9, 1997 Request for information. '

b. For purposes of Paragraphs168 and 174.c, the information and the —
conditions known to the State shall include only the information and the conditions
identified in subparagraph 169.a, and that information and those conditions known to
MADEP as of the date of the Certification of Completion of each individual Removal or
Remedial Action, EPA’s administrative record supporting the particutar Removal or _
Remedial Action, the administrative record developed in design or implementation of the
- particular Removal or Remedial Action, or any information received by MADEP pursuant

to the requirements of this Consent Decree or the Reissued RCRA Permit prior to the

Certification of Completion of the particular Removal or Remedial Action.
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170. Connecticut Covenants

a. In consideration of the actions that will be performed and the payments
that will be made by the Settiing Defgndant under the terms of this Consent Decree. and
except as specifically provided in Paragraphs 171, 172, 175 and 176 of this Section,
Connecticut covenants not to sue or take administrative action against Settling Defendant
pursuant to Sections 107, 121(e)(2), or 113 of CERCLA, Sections 310 and 106 of
CERCLA, Sections 7002 and 7003 of RCRA, Sections 20 and 7 of TSCA, Sections 1002,
1005, 1006, 1008 and 1009 of the Qil Pollution Act or Sections 505 and 504 of the Clean
Water Act for releases or threatened releases of substances subject to these statutes at
the Site, where such substances originated at the GE Plant Area, or for performance of
the Work; and not to sue or take administrative action against Settling Defendant
pursuant to the Connecticut statutory provisions set forth herein with respect to releasés,
spills or dische-:rges of or pollution from, or threatened ieieases, spills or discharges of or
pollution from, the chemical liquids, hazardoi.is wastes, oil or petroleum, waste oil or solid,
liquid or gaseous products subject to such statutes at the Site, where such éubstances
originated at the GE Plant Area, or for performance of the Work. The Connecticut
statutory provisions subject to Conneclicut's covenant are Sections 5, 6, 6a, 7, 427, 432,
435, 451 and 452 of Title 22a of the Connecticut General Statutes, and, to the extent
C.onnecticut participates in the New England interstate Water Poliution Contro}
Commission, these covenants include Section 309, Article X11 of the Connecticut General
~ Statutes. For purposes of this subparagraph a, the phrase "substances subject to these

statutes" includes wastes, hazardous constituents, refuse, materials, chemical
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substances or mixtures, PCBs, pollutants, oil, hazardous substances, and poliution

sources.

b. In consideration of the actions that wili be performed and the payments
that will be made by the Settling Defendant under the terms of this Consent Decree, and
except as spécifica!ly pravided in Paragraphs 171, 172, 175 and 176 of this Section and
subject to the limitations set forth herein, Connecticut covenants not to sue Settling
Defendant pursuant to .Sections 7002 and 3004(u) or (v) of RCRA, Sections 7002 and

. 3008 of RCRA, Sections 20 and 17 of TSCA, Sections 505 and 309 of the Clean Water
Act, or Sections 505 and 311 of the Clean Water Act; and further covenants not {0 sue
Settling Defendant for nuisance, negligence, negligence per se, strict liability for
ultrahazardous activity, .restitution_, reckless misconduct, trespass, or under the public
trust doctrine theory, with respect to pollution, chemical liquids, hazardcur; wastes, oil or
pgtroleum, wa—ste oil or solid, tiquid or gaséous products at the Site wt;ere such poliution,
chemical liquids, hazardous wastes, oil or petroleum, waste oil or solid, liquid or gaseous
prdducts originated at the GE Plant Area, or for performance of the Work: and further
covenants not to sue or take administrative action against Settling Defendant, pursuant to
the statutory provisions set forth herein, with respect to the pollution, chemical liquids,
hazardous wastes, oil or petroleum, waste oil or solid, liquid or gaseous products subject
1o the statutes set forth herein at the Site, where such pollution, chemical liquids,
hazardous wastes, oil or petroleum, waste oil or solid, liquid or gaseous products

originated at the GE Plant Area, or for performance of the Work. The Connecticut

statutory provisions subject to Connecticut's covenant are Sections 6b, 6e, 14 et seq.

346



(Environmental Protection Act), 123, 131, 1530-9, 225, 226, 226a, 226b. 416. 430. 438.
449(c) and 463-469 of Title 22a of the Connecticut General Statutes. Connecticut's
covenant set forth in this subparagraph 170.b, with respect to the aforementioned
common law and statutory provisions, does not apply to any action other than: (i) an
action to compel Settling Defendant to implement response actions, comrective actions or
measures, or for other similar judicial or administrative injunctive relief; or (ii} an action for
recovery of response costs, darﬁages.- civil penalttes; or Natural iR.es'ource Démages. '

c. For purposes of subparagraphs a and b of this Paragraph 170, the
phrase “poliution, chemical liquids, hazardous wastes, oil or petroleum, waste oil or solid,
liquid or gaseous products” shall be as defined in Chapters 445 or 446k of the
Connecticut General Statutes.

d.  Except with respeﬁt to future liability, these covenants not to sue shall
take effect upr.;n the receipt by Connecticut of the payment required b;f Paragraph 94.e of
Section XX (Reimbursement of Costs). With respect to future liability, the covenant not to
sue shall be effective for each Removal or Remedial Action upon EPA's Certification of
Completion for that individual Removal or Remedial Action to be performed by the
Settling Defendant, except for the 1'% Mile Reach, for which the covenant not to sue for
future liability shall be effective upon EPA's completion of the 1'% Mile Reach Removal
Action referred to in Paragraph 21 of this Consent Decree. The covenant not to sue for
future liability for the Site shall be effective upon EPA's issuance of the final Certification

of Completion of the Work for the Site pursuant to Paragraph 89 of this Consent Decree.



e. These covenants not to sue are conditioned upon the satisfactory
performance by Settling Defendant of its obligations under this Consent Decree:;
provided, however, that a failure by Settling Defendant to satisfactorily perform its
obligations with respect to a Removal or Remedial Action shall not affect Connecticut's
covenant not to sue with respect to any other Removal or Remedia! Action, unless such
failure to satisfactorily peffonn its obligations with respect to one Removal or Remedial
Action results in a Work Tékeover pursuant to Paragrap-h 178 of this Consent Decree, in
which case the covenants not to sue do not apply to any Removal or Remedial Action
subject to the Work Takeover.

f.  In addition, Paragraphs 166.a(iii) and 166.a(iv) are incorporated into
this Paragraph 170.f by reference excépt that each reference to “the State” shall be read
as a reference to “Connecticut,” each reference to *Paragraph 166" shali be read as a
reference to “F"aragraph 170," and each reference to “Paragraph 22.t;b" shall be read as
a reference to “Paragraph 22.cc.”

171. Connecticut's Pre-Certification Reservations (Except Relating to Natural

Resource Damages). Connecticut reserves its rights pursuant to this Paragraph with

respect to performance of each individual Removal or Remedial Action at the Site.
Issuance of a Certification of Compietion for any individual Removal or Remedial Action
at the Site shall have no effect on the covenants or reservations of rights by Connecticut
for any other response action at the Site. Subject to Paragraph 177 of this Consent
Decree, the State of Connecticut on behalf of CTDEP reserves, and this Consent Decree

is without prejudice to, any right jointly with, or separately from, the United States to
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institute proceedangs in thls actlon or in a new action under Section 107 of CERCLA. 42,
U.8.C. §9607, or under any applicable Connecticut law, mcludmg but not limited to
. Conn. Gen. Stat. §§ 22a~432 and 22a-451, seeking to compel Settling Defendant (1) to
perform other response actions at the Site, 6r (2} to reimburse Connecticut for additional
response costs for response actions at the Site, to the extent that EPA has determined
that such response actions required under (1) and (2) above in this Paragraph will not
significantly delay or be inconsistent with the response actions selected or contemplated
by EPA, if, prior to EPA’s Certification of Completion of each individual Removal or
Remedial Action: |
(i) conditions at the Site, previously unknown to Connecticut, are discovered or
become known to Connecticut, or |
(i) information previously unknown to Connecticut is received by Connecticut, in
whole or in pa-rt-, |
and the CTDEP Commissioner or his or her delegate determines, pursuant to Conn, Gen.
Stat. §§ 22a-432 and 22a-451. that these previously unknown conditions or this
information together with any other relevant information indicate that the individual
Removgl or Remedial Action taken is not protective of health, safety, public welfare or the
environment; provided that such further response actions are related to CTDEP's
_determination that the individua! Removal or Remedial Action is not protective of human
health and the environment. The United States reserves all rights it may have under
applicable law to oppose any determinations made or any actions taken, ordered or

- proposed by Connecticut pursuant to this Paragraph.
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172. Connecticut's Post-Certification Reservations {Except Relating to Natural

Resource Damages). Connecticut reserves its rights pursuant to this Paragraph with

respect to performance of each individual Removal or Remedial Action at the Site.
Issuance of a Certification of Completion for any individual Removal or Remedial Action
at the Site shall have no effect on the covenants or reservations of rights by Connecticut
for any other response action at the Site. Subject to Paragraph 177 of this Consent
Decree, the State of Connecticut, on behalf of CTDEP, reserves, and this Consent
Decree is without prejudice to, the right jointly with, or separately from, the United States
to institute proceedings in this action or in a new action under Section 107 of CERCLA,
42 U.S.C. § 9607, orunder any applicable Connecticut law, including but not limited to
Conn. Gen. Stat. §§ 22a-432 and 22a-451, seeking to compel Settling Defendant (1) to
perform other response actions at the Site, or (2) to reimburse Connebticut for additional!
response cost-s for response actions at the Site, to the- extent that EPA has determined
that such response actions required under (1) and (2) above in this Paragraph will not
sign‘rfi;antly delay or be inconsistent with the response actions selected or contemplated
by EPA, if, subsequent to EPA’s Certification of _Cornpletion of each individua! Removal
or Remedia! Action:

' (i) conditions at the Site, previously unknown to Connecticut, are discovered or
become known to Connecticut after the Certification of Completion, or

(ii) iInformation previously unknown to Connecticut is received by Connecticut, in

whole or in pan, after the Certification of Completion,
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and the CTDEP Commissioner or his or her delegate determines, pursuant to Conn Gen.
Stat. §§ 22a-432 and 22a-451, that these previously unknown conditions or this
information together with any other relevant information indicate that the individual
Removal or Remedial Action taf(en is not protective of health, safety, public welfare or the
environment; provided that such further response actions are related to C'I;DEP's
determination that the individual Removal or Remédial Action is not protective of human
health and the environment. The United States reserves all rigﬁts it may haQe under

_ applicable law to oppose any determinations made or any actions taken, ordered or
proposed by Connecticut pursuant to this Paragraph.

173. Connecticut Known Conditions and Information.

a. For purposes of Paragfaph 171, except as specified below, the
information and the conditions known to Connecticut shall include the following, to the
extent receive—d by Connecticut 30 days o‘r more prior-to the date of Ic;dging of this
Consent Decree: (i) the 1981 RCRA Administrative Consent Order issued by EPA; (ii) -
reports submitted to EPA pursuant to the 1981 RCRA Administrative Consent Order: (iii)
the Administrative Record for the RCRA Pemit (including the administrative records for
the RCRA permit issued on February 11, 1991, and fﬁr the modified permit issued
effective January 3, 1994, as described in Paragraph | of Section 1); (iv) reports submitted
to EPA pursuant to the RCRA Permit; (v) feports submitted to EPA after January 3, 1994
pursuant to the 1990 Administrative Consent Orders executed by Settling Defendant and
MADEP; (vi) repoﬁs submitted to CTDEP under the 1984 and 1990 Cooperative

Agreements between Settling Defendant and CTDEP and reports submitted to CTDEP
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regarding investigations of th.e Connecticut portion of the Housatonic River subseguent to -~
1995 (all as listed in Appendix W); (vii) the EPA Action Memorandum and EPA Unilateral
Administrative Order (issuedlto Settling Defendant on Dec. 18, 1896) for the Buitding 68
Removal Action, the Administrative Record for such Action Memorandum and reports -
submitted to EPA under such Unilateral Administrative Order; (viii) the EPA Action
Memorandum for the Upper Reach, its Administrative Record, and reports submitted to
EPA pursuant to that Action Memorandum; {ix) other reports sﬁbmitted to EF‘A in 1998

and 1999 reiating to investigations and other response actions conducted by Settling
Defendant at the Site in those years (as listed in Appendix V); (x) the EPA Action
Memorandum for the Allendale School Removal Action and its Administrative Record; (xi) )
the EPA Action Memorandum for the Remova! Actions Outside the River and its
Administrative Record; (xii) the results of any sampiing or other investigations conducted
by Connectim.;t at the Site; and (xiii) copiés of reports submitted to C'l:DEP conceming
sampling or other investigations conducted by EPA or MADEP at the Site.

b. For purposes of Paragraph 172, the information and the conditions
known to Connecticut shall include only the information and conditions identified in the
subparagraph immediately above, and that information and those conditions known to
Connecticut as of the date of Certification of Complétion of each individual Removal or
Remedial Action, the administrative recofd supporting the particular Removal or

Remedial Action, the administrative record developed in design or implementation of the

particular Removal or Remedial Action, or any information received by Connecticut
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pursuant to the requirements of this Consent Decree prior to Certification of Completion
of the particular Removal or Remedial Action.

174, Massachusetts Covenants as to the City

a. (i) In consideration of the facts and circumstances, and the actions that
will be performed in connection with this Consent Decree and the Definitive Economic
Development Agreement, and except as specifically provided in Paragraphs 167, 168,
and 175 of this Section and below in this Paragraph 17;1, the Staté covenants not to sue
or to take administrative action against the City in its capacity as an owner, within the
mleaning of Sections 5(a)(1) of M.G.L. ¢.21E and 107(a)(1) of CERCLA, of the portions of
the property identified in Appendix U that are within the Site, pursuant to Section 5{(a) of
M.G.L. c. 21E or Section 107(a) of CERCLA, for releases or threatened releases of
Waste Materials at such portions of property within the Site; provided. however, that with
reépect to the-property at 801 Holmes Road (Parcel No, J2-2-1), the étate's covenant
shall éxtend only to releases or threatened releases of Waste Materials that originated at |
the GE Plant Area and that are remediated pursuant to this Consent Decree. Except with
respect to the covenants for future liability, these covenants not to sue shall take effect
upon entry of this Consent Decree. With respect to future liability, the covenants not to
sue shall be effective for each property upon EPA’s Certification of Completion for the
individual Removal or Remedial Action related to such property. The covenant not to sue
in this Paragraph’ with respect to each parlicular property is 'contingent upon the
satisfactory performance by the City of its obligations under this Consent Decree as to

such particular property.
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176. Reservations Relating to Natural Resource Damages. Notwithstanding any

other provision of this Consent Decree, the United States, the State and donnecticut. on
behalf of their respective Trustees, NOAA, DO1, EOEA and CTDE P, reserve the right to
institute proceedings against Settling Defendant in this action or in a new action seeking
recovery of Natural Resource Damages, if, after lodging of this Consent Decree:

a, there is:

(i) & catastrophic failure of Woods Pond Dam or Rising Pond Dam
that results in a substantial release of PCBs from the impoundments behind one or both
of the dams to the Housatonic River and/or its associated environs, and such release
resuits in injury to, destructioh of, or loss of natural resources. Such action shall be
limited to Natural Resource Damages that result from such release.

(i) with respect to Woods Pond Dam only, material breach of the
dam due to Séttling Defendant's negligeni operation or maintenance ;Jf Woods Pond -
Dam that results in a release of PCBs from the impoundment behind Woods Pond Dam
to the Housatonic River and/or its associated environs, tﬁat is materially greater than
PCB transpoﬁ from that.impoundment under the normai range of flow conditions, and
such release results in injury to, destruction of, or loss of natural resources. Such action
shall be limited to Natural Resource Damages that result from such release.

b. Any proceedings initiated pursuant to this Paragraph 176 shall be
commenced within three years of such release. Except as provided in Paragraph 199.a

of this Decree, th any proceedings initiated by the United States, the State or Connecticut



pursuant fo this Paragraph, Settiing Defendant may assern any defenses available under

applicable [aw.

c. If the Rest of the River Remedial Action addresses the threat of
catastrophic dam failure and the management of sediments in the impoundments behind
Woods Pond Dam and Rising Pond Dam, the reservation of rights set forth in Paragraph
176.a(i) shall expire as to reieases from Rising Pond Dam and Woods Pond Dam upon
Certification of Completion of the Rest of the River Remedial Action pursuant to
Paragraph 88 (Completion bf Eaéh Response Action).

d. Notwithstanding any other provision of this Coﬁsent Decree, the United
States, the State and Connecticut, on behalf of their respective Trustees, reserve the
right o institute préceedings agéinst the City with respect to Natural Resource Damages

related to the Site.

177.  Issuance of Administrative Orders.

a. The United States, the State and Connecticut agree not 10 issue any
administrative orders to Settiing Defendant for the performance of Work that the Settling
Detendant is performing or (prior to the time for suéh performance under the approved
schedule) is required to perform under this Consent Decree except as provided in
Paragraphs 162, 163, 167, 168, 171 and/or 172 {Pre- and Post-Certification
Reservations) of this Consent Decree. |

b.  The United States, the State and Connecticut agree that, subject to
Settling Défendant's satisfactory completion of the Work required by this Consent

Decree, the information and conditions cumrently known to EPA, the State and
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/ . NOV-05-00 15:14  From:SHEA & GARDNER 2026202057 T-134 P.0T/08 Job-685

XL. EINAL JUDGMENT
225. Upon approval and entry of this Consent Decree by the Coun, this Consent
Decree shall constitute a final judgment between and among the United States, the
Commonwealth of Massachusetts, the State of Connecticut, the City, PEDA and Settling
Defendant. The Court finds that there is no just reason for delay and therefore enters
this judgment as a final judgment under Fed. R. Civ. P. 54 and 58.
SO ORDERED THIS21 DAY OF Atk |, Zowe

Nssae At Pornar

United States District Judge
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States,
the Commonwealth of Massachusetts, and the State of Connecticut v. General Electric
Company, relating to the General Electric-Pittsfield/Housatonic River Site.

GF. § 19979
Date

D’DIC)

ate

o /4|99

Date

FOR THE UNITED STATES OF AMERICA

o [ Al A

Lois JoSchiffer -

Assistant Attorney General

Environment and Natural Resources Division
U.S. Department of Justice

Washington, D.C. 20530

mgm

1a S. Huber
Senlor Altomey
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20530-7611
(202) 514-5273

Lieried B

Catherine Adams Fiske

Environmental Enforcement Section
Environment and Natura! Resources Division
U.S. Department of Justice

One Gateway Center

Suite 616

" Newton Corner, MA 02458

(617) 450-0444
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States,
the Commonwealth of Massachusetts, and the State of Connecticut v. General Electric Company,
relating to the General Electric-Pittsfield/Housatonic River Site. i

Donald Stem
United States Attorney
District of Massachusetts

- Karen Goodwin
Assistant United States Attomey
District of Massachusetts
1550 Main Street
Springfield, Massachusetts
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United Siates,
the Commonwealth of Massachusetts, and the State of Connecticut v. General Electric
Company, relating to the General Electric-Pitisfield/Housatonic River Site.

/6 Z.)'tj‘l

Date

“’[fh‘l

Date

%

c_\\,\T\\\\’\« \/\

John P. DeVillars

Regional Administrator, Region |

U.S. Environmental Protection Agency
Boston, Massachusetts 02114-2023

Timothy M. ConwAy,
John W. Kilbom
Senior Enforcement Counsels

U.S. Environmental Protection Agency
Region 1

One Congress Street

Suite 1100

Boston, Massachusetis 02114-2023
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United Siates,
the Commonwealth of Massachusetts, and the State of Connecticut v, General Electric
Company, relating 1o the General Electric-Pittsfield/Housatonic River Site,

vt A

Date . Steven‘A. Herman
- Assistant Administrator
Office of Enforcement and Compliance
Assurance
U.S. Environmental Protection Agency
Washington, D.C. 20460
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States,
the Commonwealth of Massachusetts, and the State of Connecticut v. General Electric Company,
relating to the General Electric-Pinsfield/Housatonic River Site.

FOR THE COMMONWEALTH OF
MASSACHUSETTS

Tom Reilly
Attorney General
Commonwealth of Massachusetts

0 /3/ 10/ /79

Date Date

e Codh__ a2

Dean Richlin - “James R. Milkey
First Assistant Attorney General Assistant Attorney General
Office of the Attomey General Chief, Environmental Protection Division
One Ashburton Place 200 Portland Street
Boston, Massachusetts $2108 Boston, Massachusetts 02114
¢4/5/75 05199
. Date Date
Gz e 9 Hepae
Matthew Brock Nancy E. H
Assistant Attorney General Assistant Attorney General
Office of Attomney General Office of Attorey General
200 Portland Street 200 Portland Street
Boston, Massachusetts 02] 14 Boston, Massachusetts 02114
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States,
the Commonwealth of Massachusers, and the State of Connecticut v. General Electric
Company, relating to the General Electric-Pittsfield/Housatonic River Site.

/0-S -9 ;;Zq}_;)—\
Date ) Lauren A. Liss
Commissioner .
Depariment af Environmental
Protection
Commonwealth of Massachusetts

(Ll 5, /777 %(DMWQ—

Robert Durand .

Secretary

Executive Office of Environmental
Affairs

Commonwealth of Massachusetis
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States,
the Commonwealth of Massachusetts, and the State‘of' Connecticut v. General Electric
Company, relating to the General Electric-Pittsfield/Housatonic River Site.

‘ W F CONNECTICUT
.0 .

at . _  Richard Blumenthal
Attormey General
55 Elm Street
P.C. Box 120 _
Hartford, Connecticut 061 41 -0120

Déte Jahn M. Looney
Richard F. Webb

ssistant A

Déte - Rrthur J. Rocqud,

Commissioner of €nvironmental Protection
79 Elm Street
‘Hartford, Connecticut 06106
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THE UNDERSIGNED PARTY enters into this Consent Decree in the mater of United States,
the Commonwealth of Massachusers, and the Sutze of Connecticut v. General Electnc Company,
relating to the Generl.l Electric-Pittsfizld/Housatonic River Site,

FOR GENERAL EL§CPRICJCOMPANY

S i
Date / Stephey' D, Rathsey v

Vice Pfesident

Corporate Environmental Programs
General Electric Company

3135 Easton Tumpike

Fairfield, CT 06431

Agent Authorized to Aﬁ:ept Service on Behalf of Above-signed Party:

Name: Michael Carroll
Title: Manager of Pittsfield Rernadtahan
Programs
Corporate Environmental
Programs

- _ Ganara! Elactric Company
Address: 100 Woodiawn Ava.
Pittsfield, MA 01201
Ph, Number. 413-494-3500
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THE UNDERSIGNED PARTY enters tnto this Consent Decree in the matter of United States,
the Commonwealth of Massachusetts, and the State of Connecticut v. General Elccmc
Company, relating 10 the General Electric-Pintsfield/Housatonic River Site.

FOR THE PITTSFIELD ECONOMIC

DEVELOPMENT AUTHORITY
/577 e £ UG
Date Thomas E. Hickey, Jr.

Interim Director
100 Woodlawn Avenue, Bidg. 42-100
Pittsfield, MA 01201

Agent Authorized to Accept Servu:e on Behatf of the Pittsfield Economic Development
~ Authority:

Jeffrey M. Bemstein, Esq.
Bernstein, Cushner & Kimmell, P.C.

- One Court Street, Suite 700
Boston, MA 02108

408



THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States,
the Commonwealth of Massachusetts, and the State of Connecticut v. General Electric
Company, relating to the General Electric-Pinsfield/Housatonic River Site.

FOR THE CITY OF PITTSFIELD
/05 -9 g . /7‘./:;‘.4! J‘ﬂ.,,z, é_
Date : Gerald S. Doyle, Jr. ¢
: Mayor of the City of Pittsfield
City Hall

Pittsfield, MA D1201

Agent Authorized to Accept Service on Behalf of the City of Pittsfield:

Jeffrey M. Bemstein, Esq.
Bemstein, Cushner & Kimmell, P.C."
Cne Court Street, Suite 700

- Boston, MA 02108
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United States, the Commonwealth of Massachusetts
and Connecticut v. The General Electric Company (D.

Mass.) .
Consent Decree Pr qtectlon Agency
APPENDIX D )
: nd Restoration
One Congress Street, Suite 1100, Boston, Massachusetts 02114-2023
Enforcement-Sensitive Information Attached
Memorandum

Date: Aupust 4, 1999

Subject: Request for Removal Actions Outside the River at the GE—Housatonic River Site,
Pittsfield, Massachusetts—Action Memorandum

From: Richard Cavagnero, GE Project Leader
Qffice of Site Remediation and Restoratign

Through: Patricia L. Meaney, Directo@,ﬂ; o W(r7
Office of Site Remediation and Restoration

To: - John P. DeVillars
"~ Regional Administrator

I. Purpose

The purpose of this Action Memorandum is to request and document approval for the proposed
removal actions described herein for the GE-Housatonic River Site (the “Site™), Pittsfield,
Massachusetts. The proposed removal actions will mitigate the human health and environmental
threats posed by the existing levels of polychlorinated biphenyls (“PCBs™) and other hazardous
substances at the following areas of the Site:

The GE Plant Area, which is further divided into the following: :

. The 20s Complex

. The 30s Complex

. The 40s Complex

. East Street Area 2 — South

. East Street Area 2 — North

’ East Street Area 1 — North

. Hill 78 Consolidation Area

. Building 71 Consolidation Area
. Hill 78 — Remainder

. Unkamet Brook Area
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The schedule for conducting the removal actions is outlined in Section VII of the Consent
Decree, with the initial submittal dates specified in Attachment A (for non-groundwater-related
removal actions) and Attachment H {for groundwater-related removal actions) of the SOW,

Identification and Analysis of Removal Action Alternatives

EPA performed the Identification and Analysis of Removal Action Alternatives during
negotiations with GE. The Agency’s analysis of alternatives was necessarily limited due to site-
specific factors, principally the extremely large size of the contaminated area and the volume of
contaminated soils and sediments. The initial evaluation focused on the question of treatment
versus containment, i.e., to what extent, if any, should the PCB contaminated soils and/or
sediments be treated to reduce toxicity, mobility, or volume or, alternatively, should containment
be used to provide protectiveness.

In making this evaluation, the Agency considered the Superfund program management
expectations outlined in the NCP § 300.430 (a) (1) (iii) (A), (B), and (C) for remedial actions
since the removal actions under consideration are intended to be final actions. In general, the
Agency expects to use treatment to address the principal threats posed by a site, whenever
practicable; to use engineering controls for waste that poses a relatively low, long term threat or
where treatment is impracticable; and to supplement engineering controls with institutional
conirols to prevent or limit exposure to remaining residual waste.

The Agency defines principal threat wastes to include liquids, high concentrations of toxic
compounds, and highly mobile materials. The principal threat wastes at this Site were the
millions of gallons of transformer oils and other liquid wastes containing very high levels (20~
50 %) of PCBs and which have, for the most part, already been addressed by treatment either on-
site in GE’s Thermal Oxidizer, which operated from the early 1970s up until the late 1980s, or at
off-site commercial incinerators. To the extent that such "principal threat" wastes are recovered
or generated at the Site during the conduct of these removal actions, e.g., drums of liquid waste,
NAPL recovered from groundwater, etc., these wastes will be sent off-site for treatment and
subsequent disposal in accordance with these expectations. Otherwise, the wastes remaining at
the Site consist of relatively low levels of PCB contaminated soils and/or sediments which are
spread over a large area measuring hundreds of acres. PCBs are relatively immobile due to their
jow solubility in water. Thus, the Agency’s expectation to use treatment to address principal
threats, such as liquid wastes, high concentrations of toxic compounds, or highly mobile
materials, is not applicable at this Site. Therefore, on-site treatment alternatives were not
considered for analysis.

As stated above, if the volume of contaminated sediments and soils exceeds the capacity of the
on-site consolidation units, then this material may be proposed for another form of appropriate
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management, potentially including on-site treatment and disposal. Should this occur, EPA will
further evaluate on-site treatment alternatives.

PCB contamination is present both at the surface and, in many cases, at depths up to 15 feet,
including burial in two relatively large landfills at Hill 78 and Unkamet Brook. Hundreds of
thousands of cubic yards of soil are contaminated above levels considered to be protective by the
Agency. This immense volume of contaminated soils makes it impracticable to fully excavate all
of the soils and further to treat the excavated soils. The situation at Silver Lake is similar,
Sediments are contaminated with PCBs to depths of five feet and greater over the entire 26 acre
lake bottom. The volume of contaminated soil exceeds 175,000 cubic yards (AR Doc. # 9),
making it technically infeasible to excavate or dredge the contaminated sediments.

Consequently, capping of the Lake bottom is the only feasible alternative, with the exception of a
small (i.e., 400 cubic yard) hot spot near the outfall pipe. The hot spot material will be excavated
and placed in an on-site consolidation unit. The specific cap design will be determined, after pre-
design studies, in accordance with the Performance Standards and design standards set forth in
Attachment K to the SOW. Therefore, the alternatives analysis focused on the use of engineering
containment in combination with institutional controls to provide protectiveness, in accordance
with the aforementioned program expectations.

In evaluating the types of containment remedies which could be used at the Site, either alone or
in combination with institutional controls, the Agency considered its experiences at other

" Superfund sites and at equivalent sites managed under the Massachusetts Contingency Plan, State
and Federal ARARs, and the Agency use of presumptive remedies for similar situations or types
of wastes. The general approach used at containment remedy sites is to consolidate wastes into a
defined area or areas and/or contain in place. This is then followed by the installation of a
protective cap, engineered to minimize the infiltration of precipitation into the consolidated
wastes and to prevent direct contact with the wastes. Institutional controls, e.g., deed restrictions
or EREs, are then used to ensure that the protective cap is not compromised by future activities at
the Site, such as excavation,

The alternatives analysis then focused on the range of capping alternatives which could be used
at the Site. EPA considered soil cover, paving, hazardous waste landfill caps (a.k.a. RCRA C
caps) and various combinations thereof. The approach selected entails excavating surficial
contaminated soils in industrial/commercial areas and backfilling with clean fill or enhancing the
existing pavement to prevent exposure to contaminated surficial soils. It also includes
excavation and replacement of surface and near-surface soil in recreational areas as necessary to
meet recreational cleanup standards. Where higher contaminant levels remain at depth, an
engineered barrier meeting the requirements of the Massachusetts Contingency Pian will be
installed and maintained to prevent direct contact and to minimize infiltration of precipitation.
The specific technical requirements for these barriers are similar to those previously used at the
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Sprague Electric Site, in North Adams, Massachusetts. Sprague Electric is a similar industrial
site with PCB contamination.

Finally, institutional controls comparable to the Massachusetts Environmental Use Restrictions
will be effectuated to prevent excavation or other activities that could disturb the barrier or
otherwise allow for exposure to contaminated soils remaining at depth.

The two landfills, one of which will also receive additional contaminated material, along with
any other on-site consolidation areas, will be capped in accordance with appropriate landfill caps
as specified in the SOW. :

Comparative Analysis of Removal Action Alternatives

The Agency did not conduct a specific Comparative Analysis of the effectiveness,
implementability, and cost of the various types of caps/covers proposed since the type of cap for
any particular area is governed by ARARs, the effectiveness and implementability of each type
are well known to EPA based on previous experiences, and the incremental cost differences
between the various types of caps were not a critical factor since the removal actions will not be
Fund-financed.

Recommended Removal Action Alternative

The recommended removal action alternates for each area of the Site subject to this Action
Memorandum are summarized in Section V.A.1,

5. Applicable or Relevant and Appropriate Requirements (ARARs)

Attachment B of the SOW and Tables 1 and 2 of the Work Plan for On-Site Consolidation Areas,
which are appended to the Consent Decree, identify the ARARs and EPA’s determination of the
applicability and practicability of complying with each ARAR. EPA’s determination was based
on the criteria set forth in 40 CFR § 300.415()).

For any off-site disposal of hazardous substances, GE shall comply with EPA’s off-site rule (40
C.F.R. 300.440 — Procedures for Planning and Implementing Off-Site Response Actions).

In addition to the ARARs described above, EPA Region I's Regional Administrator, by
approving this Action Memorandum, makes the following determinations.

1. Consolidation of hazardous waste, if present, on the GE facility will be conducted within a
defined Area of Contamination (AOC). The defined AOC for this Site includes the entire Site, as
defined by the Consent Decree. According to both 55 FR 8758-8760, March 1990, and a recent
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EPA guidance, "Use of Area of Contamination Concept during RCRA Clean-ups,” March 13,
1996, the entire Site may be defined as an AOC because it includes discrete areas of generally
dispersed contamination (i.¢., contiguous contamination at varying levels across the site). EPA
has determined that the movement of waste within an AOC is not considered “placement” for the
purpose of RCRA. The concept of “placement” is important because the “placement” of
hazardous waste into the landfill or other land-based unit is considered land disposal for RCRA
purposes, which triggers the land disposal restrictions and other RCRA requirements. Since the
movement of waste material around the AOC is not considered placement, the consolidation
units fall under the category of “existing non-regulated landfills” (i.e., no “placement” of waste
material has occurred after November 19, 1980 (see 40 CFR 270.1(c)). Therefore, the design and
operating requirements of 40 CFR Parts 264 and 265 do not apply to this type of consolidation.

2. The removal actions proposed in this Action Memorandum, including on-site consolidation,
will be conducted in accordance with 40 CFR 761.61(c), which addresses risk-based response
actions for the remediation of PCB waste (i.e., contaminated soil, sediments and groundwater).
40 CFR 761.61(c) details the requirements for the risk-based approval. Specifically, this section
requires that the following elements be submitted to EPA’s Regional Administrator for approval:

» A summary of the nature of the contamination;

« A summary of the sample procedures used to characterize the Site;

» A summary of the location and extent of the identified contamination;

= Acleanup plan for the Site; and,

+ A written certification that all sampling plans and procedures used to assess and characterize
the Site are available for review,

The previous sampling and analytical plans and site investigation reports submitted by both GE
and EPA, many of which are included in the Administrative Record for this Action
Memorandum, meet the requirements of the first three bullets. This Action Memorandum, the
Consent Decree and attached Statement of Work for Removal Actions Outside the River meet
the requirements of the next two bullets.

40 CFR 761.61(c)(2) states that if the above-referenced summary, plans and certifications, etc.,
are submitted, “EPA [the Regional Administrator] will issue a written decision . . . for a risk-
based method for PCB remediation wastes. EPA will approve such an application if it finds that
the method will not pose an unreasonable risk of injury to health or the environment.”

By signing this Action Memorandum, the Regional Administrator is making a determination that
the proposed response actions will not pose an unreasonable risk of injury to health or the
environment. This determination is based on the following:



