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l. Introduction

Working together with the New Hampshire Department of Environmental Services (NHDES),
the Region 1 Office of the United States Environmental Protection Agency (EPA or the Agency)
has decided that it should exercise its discretion under 40 C.F.R. § 124.14(b) to reopen the
comment period for the draft National Pollutant Discharge Elimination System (NPDES) permit
for the Merrimack Station power plant in Bow, NH (NPDES Permit No. NH0001465) (the Draft
Permit). The Merrimack Station power plant (referred to herein as either Merrimack Station, the
Station or the Facility) is owned and operated by Public Service of New Hampshire (referred to
either as PSNH, the Permittee or the Company), which is a subsidiary of Eversource Energy.
EPA is working to reissue the NPDES permit under the Section 402 of the Clean Water Act
(CWA). 33 U.S.C. §1342.

EPA regulations state that:

[i]f any data[,] information or arguments submitted during the public comment
period, including information or arguments required under § 124.13, appear to
raise substantial new questions concerning a permit, the Regional Administrator
may take one or more of the following actions:

(1) Prepare a new draft permit, appropriately modified, under § 124.6;

(2) Prepare a revised statement of basis under § 124.17, a fact sheet or
revised fact sheet under 8124.8 and reopen the comment period under §
124.14; or

(3) Reopen or extend the comment period under § 124.10 to give
interested persons an opportunity to comment on the information or
arguments submitted.

40 C.F.R. § 124.14(b)(1), (2) and (3) (emphasis added). In this case, EPA has determined that
various data, information and arguments submitted during prior comment periods, or that were
submitted or became known to EPA after the comment periods,* raise a number of substantial
new questions concerning the Merrimack Station Draft Permit. In response, EPA has decided to
issue a public notice reopening the comment period on the Draft Permit in order to provide the
public with an opportunity to comment on the new information and the substantial new

L While the text of 40 C.F.R. § 124.14(b) refers to the comment period being reopened because of data, information
or arguments submitted “during the comment period,” EPA interprets this provision to recognize implicitly that EPA
also has the discretion to reopen the comment period on the basis of new data, information, or arguments submitted
or obtained after the public comment period but before issuance of the final permit. For example, if applicable laws
or regulations change after closure of the comment period for a particular draft permit but before issuance of the
final permit, EPA would conform the permit conditions to comply with the applicable law, see 40 C.F.R. §
122.43(b)(1), and would have the discretion to reopen the comment period to provide an opportunity to comment on
the changes. As another example, if after closure of the comment period for a draft permit, EPA obtained new
scientific data that the Agency concluded necessitated changes to the draft permit conditions or raised substantial
new questions about the basis of those draft permit conditions, EPA would have the discretion to reopen the
comment period to allow for public review and comment pertaining to the new data and its import for the draft
permit conditions.
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questions. EPA has also responded to the new information and questions by developing options
for certain new (or revised) Draft Permit conditions, and by developing new (or revised) analyses
in support of the Draft Permit conditions. In connection with the reopened comment period, EPA
has prepared this Statement of Substantial New Questions for Public Comment (Statement) to
describe the new information, the substantial new questions, the potential new permit conditions,
and the new supporting analyses, so that the public can review the material and comment on it to
EPA.

Therefore, EPA is issuing this Statement in conjunction with a Public Notice under 40 C.F.R. 8
124.10 to inform the potentially interested public of (a) the reopening of the public comment
period, (b) the particular substantial new questions that are at issue and that define the scope of
the reopening of the comment period in accordance with 40 C.F.R. § 124.14(c), (c) how to
access this Statement and other relevant materials for review in connection with the reopened
comment period, and (d) when and where to submit comments to EPA and NHDES. In
accordance with 40 C.F.R. 8 124.14(c), the comment period for the Draft Permit is not being
reopened “across the board.” As explained in this Statement, the comment period is only being
reopened with respect to certain questions, issues and information, including the following:

1) new EPA regulations under CWA § 316(b), 33 U.S.C. § 1326(b), pertaining to
cooling water intake structures at existing facilities, 79 Fed. Reg. 48300 (Aug. 15,
2014) (Final Rule) (2014 CWA 8 316(b) Regulations);

2) questions about how the 2014 CWA 8§ 316(b) Regulations should be applied to the
Merrimack Station NPDES permit;

3) new information regarding the efficacy of cylindrical wedgewire screen technology
for reducing impingement mortality and entrainment by cooling water intake
structures;

4) new information concerning cylindrical wedgewire screen design (e.g., wedgewire
“half-screens”) that could facilitate deploying the technology at Merrimack Station;

5) new questions about what would constitute a reasonable schedule for retrofitting
Merrimack Station to comply with CWA § 316(b) either by installing cooling towers
to enable the facility to operate on a closed-cycle basis or by installing cylindrical
wedgewire screens to operate in conjunction with open-cycle cooling;

6) new information concerning data reflecting Merrimack Station’s waste heat
discharges and their effects on Merrimack River water temperatures;

7) new information concerning the presence of the Asian clam, an invasive freshwater
mollusk, in the Merrimack River in the vicinity of Merrimack Station;

8) questions about whether any of this new information (i.e., the thermal data and the
Asian clam data) should lead to changes either to EPA’s decision to deny PSNH’s
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request for renewal of its existing thermal discharge variance under CWA 8 316(a),
33 U.S.C. § 1326(a), or EPA’s analysis of how to apply New Hampshire water
quality standards to the regulation of Merrimack Station’s thermal discharges;

9) questions about how the final permit requirements (including effluent limits and
compliance dates) should be affected by new EPA regulations promulgated under
CWA 8§ 301 and 304, 33 U.S.C. 88 1311 and 1314, that set new effluent limitation
guidelines (ELGS) to address certain pollutant discharges from Steam Electric Power
Plants, including wastewater discharges from Flue Gas Desulfurization (FGD) air
emissions control equipment, bottom ash transport water, and non-chemical metal
cleaning wastes, 80 Fed. Reg. 67838 (Nov. 3, 2015) (Final Rule) (40 C.F.R. Part
423) (the 2015 Steam Electric ELGS);

10) questions about how, in the development of Merrimack Station’s new NPDES
permit, EPA should take into account (a) the Agency’s action to stay certain
provisions of the 2015 Steam Electric ELGs while it reconsiders the ELGs in
response to several petitions seeking such reconsideration by EPA, see 82 Fed. Reg.
19005 (April 25, 2017), and (b) the currently stayed litigation challenging the Steam
Electric ELGs (see Southwestern Electric Power Co. v. EPA, No. 15-60821 (5th Cir.
Apr. 24, 2017));

11) questions about how, if at all, EPA should, when setting NPDES permit limits for
Merrimack Station, take account of the substantial drop in the facility’s overall
capacity utilization, while recognizing that the units still run a great deal at certain
times; and

12) questions about how, if at all, EPA should, when setting NPDES permit limits for
Merrimack Station, take account of the current state-administered auction process
through which PSNH is expected to divest of its electrical generating assets,
including Merrimack Station.

These issues and questions are discussed in detail in this Statement of Substantial New Questions
for Public Comment.

1. Background

EPA last issued a new Final NPDES Permit to Merrimack Station on June 25, 1992.
Administrative Record (AR) 236. The permit expired on July 31, 1997, but was administratively
continued in 1997 as a result of PSNH’s timely application for permit renewal. See 40 C.F.R. §
122.6(a). Since its 1997 application for permit renewal, PSNH supplemented the application in
2007 and 2010.

EPA issued PSNH a new Draft NPDES Permit for Merrimack Station on September 30, 2011
(the 2011 Draft Permit). AR-609. See also AR-608 (Fact Sheet for 2011 Draft Permit). The 2011
Draft Permit addresses various aspects of the power plant’s operations affecting the Merrimack
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River, including the Facility’s withdrawal of water from the River for cooling uses and its
discharges of a variety of pollutants to the river. Pollutants discharged, or potentially to
discharged, by the Facility to the Hooksett Pool section of the Merrimack River include waste
heat, FGD wastewater, bottom ash transport water, non-chemical metal cleaning wastes, and
many others. The comment period on the 2011 Draft Permit extended five months, from
September 30, 2011, to February 28, 2012. After the public comment period for the Draft Permit
closed, EPA began work to consider the voluminous and conflicting public comments that were
submitted and develop the Final Permit. This involved not just reviewing comments, but also, in
some cases, doing additional research on issues raised by the comments.

As EPA worked on the permit, it decided to issue for public comment a new, Revised Draft
Permit proposing different effluent limits for Merrimack Station’s FGD wastewater discharges.
EPA came to this decision because it had learned that after the original Draft Permit was issued,
the Facility installed a new, highly effective treatment system for its FGD wastewater, and this
new treatment system was not reflected in either the 2011 Draft Permit’s proposed effluent limits
or its supporting record.

EPA issued the Revised Draft Permit on April 18, 2014, AR-1136, and provided a two-stage
comment period pursuant to 40 C.F.R. § 124.14(a). In the first comment period, the public was
invited to comment on the Revised Draft Permit. In the second comment period, the public was
given the opportunity to comment on the comments submitted by others during the first comment
period. The second public comment period ended on October 22, 2014, entailing an overall
comment period of approximately 6 months. See AR-1137 (2014 Revised Draft Permit Public
Notice). Once again, EPA received voluminous and conflicting public comments.

Since closure of the comment period for the Revised Draft Permit, EPA has been working to
consider all of the public comments received on the 2011 Draft Permit and the 2014 Revised
Draft Permit, and to develop the new Final Permit. At the same time, however, a variety of
significant new developments relevant to the Merrimack Station permit have unfolded since
closure of the public comment periods for the 2011 Draft Permit and the 2014 Revised Draft
Permit. These new developments include the following:

1. Developments related to CWA 8 316(b):

a. EPA promulgated the 2014 CWA 8§ 316(b) Regulations, as mentioned above,
which address requirements for cooling water intake structures at existing
facilities, 79 Fed. Reg. 48300 (Aug. 15, 2014) (Final Rule);

b. Litigation challenging the 2014 CWA § 316(b) Regulations is underway, see
Cooling Water Intake Structure v. EPA, No. 14-4645 (2d Cir. consolidated Dec.
18, 2014), but the regulations are currently in effect;

c. New information has been submitted to EPA regarding the efficacy of cylindrical
wedgewire screen (CWS) technology for reducing impingement mortality and
entrainment;
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d. PSNH submitted to EPA a report identifying a new CWS design concept (namely,
CWS “half screens”) that could alter prior assessments of the viability of using
CWSs at Merrimack Station; and

e. PSNH has indicated that it is doing additional analysis of the potential efficacy of
wedgewire screen technology at Merrimack Station.

2. Developments related to the regulation of waste heat discharges under CWA § 316(a) and
state water quality standards:

a. PSNH submitted additional thermal discharge data;

b. PSNH submitted a letter clarifying, and changing EPA’s understanding of,
thermal discharge data previously submitted by the Company;

c. PSNH submitted a number of new scientific reports pertaining to the effects of
Merrimack Station’s thermal discharges on aquatic life in the Merrimack River;

d. Data submitted by PSNH with its original comments on the 2011 Draft Permit
unexpectedly indicated the presence of the Asian clam, an invasive species of
freshwater mollusk, in the Merrimack River in the vicinity of Merrimack Station,
and this prompted EPA to collect additional data on the presence of this species
and to begin evaluating the import of that data for thermal discharge regulation;
and

e. PSNH has indicated to EPA that in May 2017, the Company will submit
additional Asian clam data and an assessment of the import of the data for the
new NPDES permit. Although PSNH did not actually submit the data in May, the
Company has maintained that it will submit this data eventually.

3. Developments related to the regulation of a variety of pollutant discharges regulated
under the Steam Electric ELGs:

a. EPA promulgated the 2015 Steam Electric ELGs, 80 Fed. Reg. 67838 (Nov. 3,
2015) (Final Rule), which substantially revised the preexisting Steam Electric
ELGs and, among other things:

i. set new effluent limits and compliance timelines for controlling discharges
of FGD wastewater;
ii. set new effluent limits and compliance timelines for controlling discharges
of bottom ash transport water; and
iii. discussed how to set effluent limits for discharges of non-chemical metal
cleaning wastes.

b. Litigation challenging the 2015 Steam Electric ELGs was filed but is currently
stayed through at least August 12, 2017, pending EPA reconsideration of the
various aspects of the ELGs;
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c. Inresponse to requests from EPA, PSNH wrote to EPA to indicate how
Merrimack Station planned to comply with the requirements of the 2015 Steam
Electric ELGs for FGD wastewater and bottom ash transport water;

d. EPA, however, has now issued a Federal Register notice postponing certain
aspects of the 2015 Steam-Electric ELGs while it reconsiders them in response to
several petitions seeking such reconsideration by the Agency, see 82 Fed. Reg.
19005 (Apr. 25, 2017); and

e. The postponement of the 2015 Steam Electric ELGs affects various provisions of
the ELGs as well as PSNH’s plan for complying with requirements governing
discharges of bottom ash transport water, but does not affect the provisions of the
ELGs applicable to PSNH’s compliance plan for limiting FGD wastewater
discharges.

4. Since issuance of the 2011 Draft Permit, the capacity utilization (i.e., the frequency or
rate of electricity-generating operations) of Merrimack Station Units 1 and 2 — the two
large coal-burning generating units at the Facility — has substantially diminished. Despite
overall reduced operations, however, these units still run at high levels during peak
demand periods, typically on cold winter days and hot summer days.

5. As required by New Hampshire law, PSNH is currently auctioning its electrical
generating assets, including Merrimack Station.

In addition to these substantive developments, PSNH has requested on multiple occasions that
EPA issue a revised draft permit and reopen the comment period for the permit. PSNH’s requests
have been based on specific legal and factual developments since the Draft Permit and/or the
Revised Draft Permit were issued, such as those described above. See AR-1357 (Apr. 12, 2017
Letter from Linda T. Landis, Senior Counsel, Eversource Energy, to David M. Webster, Sharon
DeMeo and Mark A. Stein, EPA Region 1); AR-1352 (Dec. 22, 2016 Letter from Linda T.
Landis, Senior Counsel, Eversource Energy, to David M. Webster, Sharon DeMeo and Mark A.
Stein, EPA Region 1); AR-1299 (Letter from Linda T. Landis, Senior Counsel, Eversource
Energy, to Eric Nelson, EPA Region 1 (Feb. 29, 2016) (response to EPA information request
letter)), p. 5. In the December 22, 2016, letter, PSNH argued that case law under the
Administrative Procedure Act and the Clean Water Act indicates that a new notice-and-comment
period is necessary. AR-1352, p. 3.

In a contrary vein, in November 2016, the Sierra Club sued EPA alleging that the Agency has
unreasonably delayed reissuance of the NPDES permits for both Merrimack Station and Schiller
Station, another (primarily) coal-burning New Hampshire power plant, owned and operated by
PSNH. On November 23, 2016, Sierra Club filed a petition in the United States Circuit Court of
Appeals for the First Circuit seeking a writ of mandamus to require EPA to issue both NPDES
permits by June 30, 2017. See In re Sierra Club (1st Cir., No. 16-2415), Sierra Club’s Petition
for Writ of Mandamus and Addendum Pursuant to 28 U.S.C. § 1651, and Clean Water Act, 33
U.S.C. § 1369(1)(F) (Nov. 23, 2016) (AR-1397, p. 28). On January 12, 2017, however, EPA
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filed an opposition to the Sierra Club’s petition. In re Sierra Club (1st Cir., No. 16-2415),
Opposition to Petition for Mandamus by Respondents the United States Environmental
Protection Agency, Gina McCarthy and Curt Spalding, (Jan. 12, 2017) (AR-1398). In its
Opposition, EPA argued that reissuance of the Merrimack Station NPDES permit had not been
unreasonably delayed in light of the facts of the case and the applicable law and that the court
should not issue an order requiring permit issuance by a specific date. (PSNH intervened in the
case and also opposed the Sierra Club’s petition.) At the same time, EPA indicated that it
recognized that the permit had been administratively continued for a long time and that issuing
an updated permit to Merrimack Station was a priority. EPA further indicated that it was working
toward a target of issuing new final permits for both Merrimack and Schiller Stations by no later
than December 31, 2017. EPA also explained, however, that it was considering PSNH’s request
for the comment period to be reopened and that additional time would likely be needed to
complete the Merrimack Station permit if EPA reopened the comment period. See Declaration of
David M. Webster in Support of Opposition to Petition for a Writ of Mandamus at 12-13 ( 18),
72 (1 98(e), In re Sierra Club, No. 16-2415 (1st Cir. Jan. 12, 2017).

On April 19, 2017, the First Circuit issued its Judgment denying Sierra Club’s petition for
mandamus. The court stated that (internal citations omitted):

[w]e conclude that, under the circumstances presented here, the “drastic remedy”
of mandamus is not warranted. ... While the delays in reissuing these NPDES
permits continue to be concerning and extensive, the EPA has issued draft permits
to both facilities and is working on finalizing these complex permits, while
balancing competing priorities with its limited resources. Sierra Club has not met
its burden, on this record, of showing that the court should step in to reprioritize
the EPA's work.

The EPA estimates that it will issue final permits to both facilities by the end of
2017. While we decline to enforce this schedule, we expect the EPA to work
diligently to complete these permits.

In re Sierra Club, No. 16-2415 (1st Cir. decided April 19, 2017) (AR-1392). EPA is acutely
aware that the Merrimack Station and Schiller Station permits have been administratively
continued for a lengthy period and is eager to issue new final permits for both facilities as soon
as possible. At the same time, EPA is also committed to providing a fair, legally sound process
for the development of the permits, and to developing scientifically and legally sound permit
conditions in both cases.

1. EPA Determination to Reopen the Public Comment for Certain Issues

As indicated in its above-mentioned court filings in In re Sierra Club, EPA has been considering
PSNH’s requests for the comment period for the Draft Permit to be re-opened. Indeed, given the
developments discussed above, EPA would have been considering whether reopening the
comment period was advisable even apart from PNSH’s requests.
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As suggested above, competing considerations are at stake. On one hand, EPA is eager to
complete development of the Final Permit for Merrimack Station as expeditiously as possible.
On the other hand, EPA must ensure a fair, legally sound administrative process for developing
the permit. Ensuring a sound process is not only the right thing to do because it comports with
the law and generates the information needed to produce the best permit decisions possible, but it
is also likely the fastest route to a new Final Permit taking effect. This is because in the event of
permit appeal, a reviewing court could remand the permit to the Agency for additional
proceedings if there are procedural flaws in the permit’s development.

EPA waited to make its final decision about whether to reopen the comment period until PSNH
responded to EPA’s queries about how and when the Company planned to comply with the 2015
Steam Electric ELGs’ new effluent limits for bottom ash transport water discharges. See AR-
1377 (Sept. 21, 2016, Email from Mark Stein, EPA Region 1, to Linda T. Landis, Senior
Counsel, Eversource Energy). PSNH provided its response on February 17, 2017. See AR-1378
(Letter from Linda T. Landis, Senior Counsel, Eversource Energy, to Mark A. Stein, EPA
Region 1). (Because Eversource designated it as Confidential and Proprietary Business
Information (CBI), this letter is part of the confidential portion, rather than the public portion, of
the administrative record for this permit.) Having considered PSNH'’s response, as well as a
great deal of other relevant information, EPA has decided that it should reopen the comment
period with regard to certain issues. The issues to be addressed by this reopening of the
comment period have been discussed above and are detailed farther below.

EPA’s NPDES permit development procedures are governed by the CWA, EPA regulations
promulgated pursuant to the CWA, see 40 C.F.R. Parts 122 and 124, and the Administrative
Procedure Act (APA), 5 U.S.C. §8 551, et seq. The APA provides overarching standards
governing federal administrative practices for activities such as rulemakings and the
development of permits or licenses. More specifically, EPA regulations at 40 C.F.R. § 124.14
address whether a comment period may be reopened in response to changed NPDES permit
conditions and/or new information, data or arguments being added to the administrative record.
The regulation gives the permitting agency discretion regarding whether to reopen the comment
period in a particular proceeding, stating that the comment period “may” be reopened if new
data, information or arguments appear to raise “substantial new questions.” 40 C.F.R. §
124.14(b). This discretion, however, is not unlimited. See, e.g., In re Indeck-Elwood, LLC, 13
E.A.D. 126, 147; (EAB, 2006) (“While the Board often defers to the permit issuer’s discretion in
these matters, the Board nonetheless will look at the change in the draft permit and, based on the
significance of the change, will determine whether reopening the public comment period is
warranted in a given circumstance.”).

When an earlier proposed permit condition is changed, or a new condition is added, for the final
permit, additional public comment is not necessary if the new or changed permit condition is
deemed a “logical outgrowth” of the proposed conditions and the supporting record, including
the comments received. See, e.g., Ne. Md. Waste Disposal Auth. v. EPA, 358 F.3d 936, 951-52
(D.C. Cir. 2004). In addition, adding new information to the record does not trigger additional
notice-and-comment unless the new information raises “substantial new questions,” see 40



Statement of Substantial New Questions for Public Comment Page 11 of 70
Merrimack Station (NPDES Permit No. NH0001465)

C.F.R. § 124.14(b) and (b)(3), and it is “critical” to the basis of the final permit conditions. See
also In re City of Attleboro, 14 E.A.D. 398, 463 (EAB 2009).

The analysis under the APA runs along the same lines as that which EPA applies under 40
C.F.R. §124.14. The APA also does not always require a public comment period to be reopened
when, after the comment period for the draft permit has closed, permit conditions are changed
for the final permit, or new analysis or factual material is added to the administrative record for
the permit. The policy underlying the APA recognizes that it is desirable for agencies to consider
public comments on a proposed action and to respond, when appropriate, by conducting
additional research, writing additional analysis, and/or making appropriate changes to proposed
permit conditions (or other types of proposed actions). See Int’l Harvester Co. v. Ruckelshaus,
478 F.2d 615, 632 n.51 (D.C. Cir. 1973). If additional notice-and-comment was needed in every
case in which a draft permit condition was altered or factual material was added to the record, it
could be a disincentive to agencies responding appropriately to public comments or other
developments. Moreover, the administrative process might never end if every appropriate
adjustment to a proposed action or the record supporting it necessarily triggered the need for an
additional comment period. See Conn. Light & Power Co. v. Nuclear Regulatory Com., 673 F.2d
525, 533 (1982); Weyerhaeuser Co. v. Costle, 590 F.2d 1011, 1031 (1978).

Therefore, under the APA, each specific condition in a final permit, and all the analysis and
factual material in the record supporting the final permit, does not necessarily need to have been
available for review during the public comment period. What is critical is that the public has
been notified of the relevant, material issues and given an opportunity to comment on them at a
time when the comments could potentially influence the permitting agency’s final action.

Like EPA’s Environmental Appeals Board, the federal courts apply the “logical outgrowth” test
to determine when additional opportunity for comment must be allowed in response to new or
changed permit conditions being included in a final permit. Under this test, additional comment
is not needed when the new or changed permit condition is considered a logical outgrowth of the
draft permit condition and the supporting record. See, e.g., Hudson Riverkeeper v. EPA, 358 F.3d
174, 202 (2d Cir. 2004). Conversely, if the new or changed permit condition is not a logical
outgrowth — i.e., commenters could not have foreseen that the final permit condition was a
possibility and therefore commented on it — then the permit is procedurally flawed and an
opportunity to provide additional comment on the condition may be required.

When new information (e.g., data, studies or analysis) is added to the administrative record after
closure of the public comment period, additional public comment will not be required unless the
new information raises substantial new questions or is critical to basis of the final permit
conditions. In some cases, new information added to the record in response to comments may
address existing questions rather than new ones. Moreover, even if the new information raises
new questions, additional comment is not needed if the new questions are insubstantial or the
new information is not critical to the final permit decision.

Finally, even when post-comment period changes to permit conditions are not a logical
outgrowth of the draft permit, or new information is added to the record, the APA does not
require additional comment if it would serve no purpose. See 5 U.S.C. § 553(b). For example, if
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new statutory law or a court decision mandates a particular change to the final permit conditions,
then taking comment on that new permit condition might serve no purpose because the agency
has no choice but to include the new condition in the final permit. See Lake Carriers’ Ass’n v.
EPA, 652 F.3d 1, 10 (D.C. Cir. 2011); United States v. Garner, 767 F.2d 104, 120 n.24 (5th Cir.
1985).

There are many Environmental Appeals Board (EAB) and federal court cases addressing whether
a comment period should be reopened and the decisions go both ways, often turning on highly
case-specific factual analyses. EPA has carefully considered the facts in this case, as well as the
applicable law, and has decided to reopen the comment period to address new data, new
information, potential new Draft Permit conditions, and the substantial new questions specified
below.

V. Issues to Be Addressed During the New Comment Period

A. New Information Raising Substantial New Questions Pertaining to Permit
Requirements for Cooling Water Intake Structures Under CWA 316(b)

1. Background: The 2011 Draft Permit’s Requirements Under CWA § 316(b)

The 2011 Draft Permit included a variety of requirements under CWA 8 316(b) that address
Merrimack Station’s cooling water intake structures. CWA § 316(b) creates the “best technology
available” (or “BTA”) standard for cooling water intake structures, specifying that:

(b) Cooling water intake structures

Any standard established pursuant to section 1311 of this title or section 1316 of
this title and applicable to a point source shall require that the location, design,
construction, and capacity of cooling water intake structures reflect the best
technology available for minimizing adverse environmental impact.

At the time of the 2011 Draft Permit, there were no national BTA standards in place for existing
facilities. Therefore, in accordance with 40 C.F.R. 8 125.90(b), EPA determined the BTA for
Merrimack Station’s cooling water intake structure on a case-specific, Best Professional
Judgment (BPJ) basis. EPA’s determination is documented in its “Clean Water Act NPDES
Permitting Determinations for the Thermal Discharge and Cooling Water Intake Structures at
Merrimack Station in Bow, New Hampshire — NPDES Permit No. NH 0001465 (September
2011) (the 2011 Draft Permit Determinations). See AR-618, Chs. 10-12.

Ultimately, the BTA proposed by EPA for Merrimack Station’s Draft Permit consisted of adding
closed-cycle cooling capability at the Facility for use on a seasonal basis (from April 1 through
August 31, based on when the highest densities of aquatic life are present). By using closed-
cycle cooling during the specified period, the Facility could greatly reduce both its water
withdrawals from the Merrimack River and the entrainment and impingement of aquatic life that
those withdrawals entail. Closed-cycle cooling operations were required only from April 1 to
August 31 according to the BTA determination because based on the biological data, EPA


https://www.law.cornell.edu/uscode/text/33/1311
https://www.law.cornell.edu/uscode/text/33/1316
https://www.law.cornell.edu/uscode/text/33/1316
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concluded that entrainment only needed to be addressed during that time period since entrainable
life stages of local aquatic species are largely absent from the Hooksett Pool from September 1
through March 31. Therefore, the 2011 Draft Permit’s proposed conditions under CWA § 316(b)
would allow the use of open-cycle cooling from September 1 through March 31. Still, because
the data indicated that impingement mortality was a concern during those cooler weather months,
the 2011 Draft Permit also proposed certain intake screen operations and fish return system
improvements to reduce impingement mortality during that period. Id., pp. 346-347. These
improvements included steps such as the use and optimization of a low pressure screen spray
wash, specific upgrades to the fish return sluice to safely transport impinged fish back to the
river, and specific travelling screen rotation requirements.

EPA’s BTA determination was based on an evaluation of various technological alternatives in
light of a multitude of factors, including, among other things, the degree to which each
alternative could reduce the adverse environmental effects of the Facility’s cooling water intake
structure operations (e.g., harm to aquatic organisms from entrainment and impingement), cost,
engineering feasibility, secondary or indirect environmental and energy effects, and comparative
costs and benefits. See AR-618, Chs. 11 and 12. EPA also found that the proposed intake
requirements would satisfy New Hampshire’s applicable water quality standards and could not
be made significantly less stringent without running afoul of those state standards. Id., pp. 345-
346.

In its 2011 Draft Permit Determinations, EPA also discussed the interplay of the Draft Permit’s
proposed cooling water intake structure requirements with its thermal discharge limits. EPA
explained that despite the permit’s seasonal closed-cycle cooling requirements under CWA §
316(b), the Facility was expected to use closed-cycle cooling year-round in order to meet the
permit’s thermal discharge limits. This results from the fact that the same technology, closed-
cycle cooling, can be used to greatly reduce both adverse intake effects and thermal discharges
without significantly inhibiting the Facility’s ability to generate electricity. EPA further
explained that if the Facility operates closed-cycle cooling year-round to meet thermal discharge
limits, it would also be regarded to be in year-round compliance with CWA § 316(b)’s BTA
requirements for controlling both entrainment and impingement mortality, and major upgrades to
the Facility’s travelling screens would be unnecessary, though certain improvements to the fish
return system and the travelling screen operational requirements would still be required. 1d., pp.
346-348.

As mentioned above, in the analysis supporting its BTA determination for Merrimack Station,
EPA evaluated a number of technological alternatives, including closed-cycle cooling and
cylindrical wedgewire screens (CWSs). See, e.g., id., pp. 273-280. EPA ultimately rejected CWS
technology as the BTA for Merrimack Station, concluding as follows:

[i]n sum, under certain environmental conditions, wedgewire screen technology
may be capable of substantial reductions in entrainment and impingement
mortality at facilities with certain characteristics. EPA concludes, however, that
the necessary conditions for an effective wedgewire screen installation are not
present at Merrimack Station on a consistent and reliable basis during the period
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when fish eggs and larvae are present. Indeed, this problem contributed to
PSNH’s decision only to propose wedgewire screens with a mesh size of 1.5 mm
or greater and, at that, only to deploy the screens for four months each year (from
April to July). Even during this period, PSNH recognized that low water levels
could be problematic and suggested that wedgewire screen operation could be
limited to times in which adequate submergence is present (Enercon 2009). As
discussed above, EPA has identified a number of problems that are likely to
undermine the effectiveness of wedgewire screens at Merrimack Station and,
therefore, EPA rejects this technology as an option for the BTA at this facility.

Id. at 280. While rejecting wedgewire screens as the proposed BTA for Merrimack Station on
site-specific grounds, EPA has not generally opposed this technology. Indeed, EPA Region 1 has
selected (or proposed) wedgewire screens as part of the site-specific BTA for other facilities,
such as the General Electric Aviation power plant in Lynn, MA (GE Aviation) and PSNH’s
Schiller Station power plant in Portsmouth, NH (Schiller). See AR-1419, pp. 29-32 (GE Aviation
Final NPDES Permit) and AR-1410, pp. 16-18 (Schiller Draft NPDES Permit).

The public comment period for Merrimack Station’s 2011 Draft Permit closed on February 28,
2012. EPA received a large volume of conflicting public comments addressing, among other
things, EPA’s proposed BTA determination under CWA 8 316(b). The Agency has been
considering these comments and will provide written responses to the significant ones in
conjunction with issuing a new Final NPDES Permit to Merrimack Station.

That said, a number of legal and factual (or informational) developments raising substantial new
questions related to the permit’s CWA § 316(b) requirements have occurred since the initial
comment period closed on February 28, 2012. As discussed below, EPA wants to provide the
public an opportunity to comment on these new developments and questions and how they might
affect the Final Permit’s requirements under CWA § 316(b).

2. The 2014 CWA 8§ 316(b) Requlations

As mentioned above, in 2014, EPA promulgated new regulations under CWA 8 316(b) that
apply to existing facilities with cooling water intake structures, such as Merrimack Station. See
79 Fed. Reg. 48300 (Aug. 15, 2014) (Final Rule) (codified at 40 C.F.R. § 122.21(r) and Part 125,
Subpart J). Although they are currently being challenged in federal courts, see Cooling Water
Intake Structure Coalition v. EPA, Case No. 14-4645 (2d Cir.) (consolidated), these regulations
are now in effect and govern the Final Permit for Merrimack Station. See 40 C.F.R. 8§
122.43(b)(1), 125.91(a) and 125.94(a)(1).

Therefore, one reason that EPA is reopening the comment period for the Merrimack Station
permit is to invite public comment regarding the import of the 2014 CWA § 316(b) Regulations
for the Final Permit for Merrimack Station. In other words, EPA is reopening the comment
period to allow for public comment regarding what cooling water intake structure requirements
should be included in the Final Permit in light of the 2014 CWA § 316(b) Regulations. In this
regard, EPA notes that PSNH has already submitted at least some of its views about how the new


https://www3.epa.gov/region1/npdes/permits/2014/finalma0003905permit.pdf
https://www.epa.gov/sites/production/files/2015-09/documents/draftnh0001473permit.pdf
https://www.epa.gov/sites/production/files/2015-09/documents/draftnh0001473permit.pdf
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regulations should be applied to the Facility’s Final Permit. See AR-1231 (PSNH October 2014
Response to Comments on the Revised Draft NPDES Permit for Merrimack Station). While EPA
will consider these already submitted comments, the Agency also invites PSNH to submit
additional comments to confirm, supplement or supplant its earlier comments concerning the
import of the 2014 CWA 8 316(b) Regulations for the terms of the Merrimack Station Final
Permit.

EPA crafted the 2014 CWA 8§ 316(b) Regulations to allow for site-specific determinations of the
BTA for minimizing impingement mortality and entrainment at regulated facilities. See 40
C.F.R. 88 125.94(c) and (d). This approach was a response to the unique character of CWA §
316(b)’s BTA standard, which combines a technological criterion with an environmental impact-
focused criterion. See 79 Fed. Reg. 48300, 48314 (Aug. 15, 2014) (Final Rule). Specifically,
CWA 8 316(b) requires use of “the best technology available for minimizing adverse
environmental impact.” 33 U.S.C. § 1326(b). EPA’s approach to the regulations also recognizes
the central importance of site-specific considerations in determining the scope of adverse
environmental impacts from a particular facility’s cooling water intake structure operations, and
the availability, cost, energy implications, and environmental performance of various
technologies if used at that particular facility.79 Fed. Reg. at 48313-14, 48337-52.

Thus, the 2014 CWA 8§ 316(b) Regulations call for a site-specific determination of the BTA for
controlling entrainment at each facility. See 40 C.F.R. 8§ 125.94(d). Furthermore, with regard to
controlling impingement mortality, the new regulations provide a menu of specific technologies
deemed to satisfy the BTA standard (e.g., closed-cycle cooling, measures that reduce through-
screen intake velocity to a maximum of 0.5 feet per second (fps), modified travelling screens?),
but allow the facility to choose its own preferred technology. Moreover, the regulations do not
limit facilities to using only the specified technologies. Instead, these technologies are offered as
“pre-approved” options that a facility may select, but facilities also are free to propose other
technologies for approval on a site-specific basis if specific standards are met. See 40 C.F.R. 88§
125.94(c)(6) and (7).

a. Ongoing Permit Proceedings, Permit Application Materials, and BTA Factors

In order to generate the basis for each permit’s BTA determination, the 2014 CWA § 316(b)
Regulations generally require facilities seeking an NPDES permit to authorize their cooling
water intake structure operations to submit a variety of types of information as part of their
permit applications. See 40 C.F.R. § 122.21(r). Permitting agencies are then to use this
information, among other things, to develop the necessary site-specific permit requirements for
controlling impingement mortality and entrainment.

For permit proceedings already underway on the effective date of the 2014 CWA 8 316(b)
Regulations, however, the regulations authorize the permitting agency to decide on a facility-
specific basis whether it needs the information submissions detailed in 40 C.F.R. § 122.21(r), or
whether it already has enough information to advance the permit proceeding without

2 See 40 C.F.R. 88 125.94(c)(1), (3) and (5).
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backtracking for additional information submissions. Thus, the regulations state as follows with
regard to “ongoing permitting proceedings”:

(9) Ongoing permitting proceedings.

In the case of permit proceedings begun prior to October 14, 2014[,] whenever the
Director has determined that the information already submitted by the owner or
operator of the facility is sufficient, the Director may proceed with a
determination of BTA standards for impingement mortality and entrainment
without requiring the owner or operator of the facility to submit the information
required in 40 CFR 122.21(r). The Director’s BTA determination may be based
on some or all of the factors in paragraphs (f)(2) and (3) of this section and the
BTA standards for impingement mortality at § 125.95(c). In making the decision
on whether to require additional information from the applicant, and what BTA
requirements to include in the applicant’s permit for impingement mortality and
site-specific entrainment, the Director should consider whether any of the
information at 40 CFR 122.21(r) is necessary.

40 C.F.R. § 125.98(g). This provision applies to the Merrimack Station permit proceeding
because the proceeding commenced prior to October 14, 2014.

EPA has considered whether any of the 40 C.F.R. § 122.21(r) information submissions are
necessary for this proceeding and has decided that they are not. EPA has sufficient information
in the record to determine the BTA requirements for the Merrimack Station permit. EPA has
collected this information from PSNH’s permit application materials as well as from Company
responses to EPA requests for information. See, e.g., AR-4, AR-6. In addition, EPA has obtained
information from research and analysis by EPA’s staff and contractors. Moreover, since issuance
of the 2011 Draft Permit, EPA has garnered additional information from the comments and
related material submitted by members of the public, including PSNH. This information includes
material submitted by PSNH during the comment period on the 2011 Draft Permit that ended on
February 28, 2012, and after closure of the original comment period. In light of all of this
information, EPA concludes that it can address the appropriate factors under the statute and
regulations without additional information submissions under 40 C.F.R. § 122.21(r). In fact,
directing PSNH to make those submissions now would unnecessarily delay completion of the
Final Permit for Merrimack Station. Therefore, EPA declines to call for new submissions from
PSNH under 40 CFR 122.21(r). At the same time, EPA will consider any public comments
submitted during the current comment period on either side of this issue (i.e., whether or not
additional submissions under 40 C.F.R. § 122.21(r) are needed).

When rendering a BTA determination in an ongoing permit proceeding, 40 C.F.R. § 125.98(g)
also grants the permitting agency discretion whether or not to consider each of the factors
specified in 40 C.F.R. § 125.98(f)(2) and (3). As the regulation states, “[t]he Director’s BTA
determination may be based on some or all of the factors in paragraphs (f)(2) and (3) of this
section and the BTA standards for impingement mortality at § 125.95(c).” Although EPA’s 2011
Draft Permit pre-dated promulgation of the 2014 CWA § 316(b) Regulations, EPA’s analysis
effectively considered all of the 8 125.98(f)(2) and (3) factors, as well as the technologies
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specified in 40 C.F.R. 8 125.94(c), in rendering its proposed BTA determination. This is evident
in Chapters 10-12 of the 2011 Draft Permit Determinations. AR-618, Chs. 10-12.

EPA also expects to consider the 8 125.98(f)(2) and (3) factors, as well as the BTA standards for
controlling impingement mortality specified in 8 125.95(c), in rendering its BTA determination
for Merrimack Station’s Final Permit. EPA’s site-specific determination of the BTA for
controlling entrainment and impingement mortality at the Facility will comply with 2014 CWA §
316(b) Regulations, but if these regulations were remanded by a court, the Agency’s site-specific
determination would still hold as a BPJ-based determination of the BTA under 40 C.F.R. §
125.90(b). EPA invites comments during the new comment period regarding whether or not it
should consider each of the factors specified in § 125.98(f)(2) and (3) and, if so, how it should
consider and weigh those factors. Similarly, EPA invites comments regarding whether or not it
should consider the BTA standards for impingement mortality at § 125.95(c) in making its final
BTA determination for the Final Permit.

3. New Information Concerning BTA Alternatives for Controlling Entrainment,
Particularly with Regard to Cylindrical Wedgewire Screens

Even apart from the 2014 CWA 8§ 316(b) Regulations, EPA has received a substantial amount of
new information related to the BTA proposed in the 2011 Draft Permit. Public comments
submitted to EPA on this subject during the comment period for the 2011 Draft Permit, AR-609,
and 2014 Revised Draft Permit, AR-1136, constitute one type of such new information. These
public comments are part of the administrative record for the permit and are available on EPA’s
website.

In addition, and more specifically, EPA has received or collected new information that raises
substantial new questions about the potential for fine-mesh (or “narrow slot™), cylindrical
wedgewire screens to qualify as the BTA for controlling both entrainment and impingement
mortality at Merrimack Station. As discussed above, for the 2011 Draft Permit, EPA carefully
evaluated, but ultimately rejected, cylindrical wedgewire screen technology as the BTA for
Merrimack Station based on a variety of site-specific considerations. See AR-618, pp. 271-280.
Although EPA acknowledged that wedgewire screen technology could possibly be capable of
achieving substantial reductions in impingement and entrainment under certain environmental
conditions, EPA did not propose wedgewire screens as the BTA for the Merrimack Station Draft
Permit because, at the time, it appeared that the conditions necessary for an effective wedgewire
screen installation would not exist in the Hooksett Pool on a consistent and reliable basis. See id.,
pp. 271-280. EPA expressed concern that PSNH’s proposed design to serve Merrimack Station’s
cooling water intake structures, while accommodating the potential limitations of the physical
setting (e.g., water depth, current, rate of sediment deposition), would require so many screens
and would occupy such a large area of the river, that it would excessively interfere with public
uses of the waterway.®

3 In its 2007 report responding to an EPA request for information, AR-6, PSNH’s consultant Enercon estimated that
24 to 36 CWW screens 5 feet in length and 3 feet in diameter would be required. In its 2009 report providing a
supplemental response to EPA’s request for information, AR-4, Enercon estimated that 44 to 76 CWW screens 80
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In addition to these physical factors, EPA noted significant uncertainty about the extent to which
wedgewire screens could reduce entrainment of fish eggs and larvae at the Facility. This
uncertainty grew from questions about whether adequate ambient currents (i.e., sweeping flows)
would be present to enable/assist organisms to escape/avoid the screens, and whether the
particular species and life stages of organisms present in the river would be able to avoid or
survive contact with the screens in light of through-screen velocities, ambient currents, and the
swimming abilities and overall hardiness of the species in question. Moreover, EPA was
concerned that the “slot size” proposed for the wedgewire screens would be too large to
successfully exclude organisms from being entrained, and further that if the slot size was reduced
sufficiently for that purpose, then not only might the organisms be harmed due to contacting the
screens, but the screens would be more prone to fouling and an excessively large installation
would be required.

EPA is now reconsidering wedgewire screens as the possible BTA for Merrimack Station in light
of public comments and new information. In this regard, new information suggests that an
effective screen array potentially can be implemented in the Hooksett Pool section of the
Merrimack River, and that this technology may be more effective at reducing the Facility’s
entrainment than previously thought. To begin with, data has been submitted suggesting that the
conditions in Hooksett Pool can, in fact, accommodate an appropriate wedgewire screen
installation. In particular, a newly proposed screen design variation (i.e., “wedgewire half-
screens”) would result in a smaller installation without excessive interference with public uses of
the river. See AR-1231, Exhibit 4; AR-1352, Attachment 1; and AR-1361. Furthermore,
additional data has been submitted suggesting that adequate sweeping flows are likely to exist
during the time period when the majority of eggs and larvae are present. See AR-1231,
Attachment 1 to Exhibit 4. As EPA notes below, PSNH has indicated that it is planning to
conduct a pilot-scale study of wedgewire screens in the Hooksett Pool during the summer of
2017 which will include study of water velocity using Acoustic Doppler Current Profiling. See
AR-1361. All of this suggests that despite the physical limitations in Hooksett Pool, wedgewire
screens could potentially be viable at Merrimack Station.

As stated above, EPA’s analysis for the 2011 Draft Permit, AR-618, pp. 273-280, notes
significant uncertainty about the effectiveness of wedgewire screens for reducing the entrainment
of fish eggs and larvae based on the information available to EPA at the time of the Draft Permit.
In particular, EPA had based its review of biological effectiveness primarily on the ability of
narrow-slot wedgewire screens to prevent entrainment eggs and larvae too large to fit through the
slot. See id. Because the primary mechanism for entrainment prevention was assumed to be
physical exclusion, EPA determined that a slot size no larger than 0.5 mm would be required to
reduce entrainment based on comparison of slot size to egg diameter and larval head capsule
width for species in the Hooksett Pool. Id., p. 278. Laboratory investigations, field studies, and
new analysis performed on a wider number of species and range of conditions since the issuance
of the Draft Permit have provided new information about two additional mechanisms by which

inches in length and 2 feet in diameter would be required. The ranges in the number of CWW screens reflect
differences in slot size.
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wedgewire screens may reduce entrainment: hydraulic bypass and larval avoidance. See AR-
1418; AR-1420; AR-1421; AR-1231, Attachment 1 to Exhibit 4; AR-1399, Appendix 3 to
Exhibit 1; AR-1352, Attachment 1 to Attachment 1 (and references therein). This new
information suggests that wedgewire screens with slot sizes larger than 0.5 mm may be able to
reduce the entrainment of fish larvae at Merrimack Station more effectively than previously
thought.

First, additional information has been submitted suggesting that the ambient “sweeping” current
velocities affect the probability that an organism will encounter the screen. (The term “sweeping
current” or “sweeping flow” refers to the current moving downstream past the screens and is
important for moving organisms past and away from the wedgewire screen system.) At higher
ambient velocities, a substantial number of eggs and larvae may not encounter the screens due to
hydraulic bypass. This factor could improve the effectiveness of wedgewire screens for reducing
entrainment and increasing the survival of larvae in particular, because larvae are less likely to
survive contact with the screens. It is possible that, during the peak entrainment period in the
Hooksett Pool, the sweeping flow may be sufficient to enable a substantial number of eggs and
larvae to avoid entrainment by bypassing the wedgewire screens entirely.

Finally, new information is available indicating that some larvae may actively avoid entrainment
and that larval avoidance is influenced by sweeping flow and larval length. The information
suggests that larval avoidance increases with larval length and as the ratio of sweeping current
velocity to through-screen velocity increases. This information may be particularly relevant to
the possible use of wedgewire screens at Merrimack Station because the majority of entrainment
is comprised of post-yolk sac larvae. PSNH is now urging that rather than needing a specific
mini