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ARGUMENT

The Coalition of Organizations Against Incinerators (La Coalicion de Organizaciones
Anti-Incineracion) (“the Coalition”) submits this reply to the responses of EPA Region 2 and
Energy Answers Arecibo, LLC (collectively, “Respondents™), which were served by mail on or
after August 12, 2013. Respondents attempt to justify the construction of a municipal waste
incinerator in a lead nonattainment area, where it would introduce greater lead emissions than are
emitted by the industrial facility that has caused the lead nonattainment problem. Their
arguments are inconsistent with the plain language of the statute and the structure of the Clean
Air Act. They assert that the Facility’s lead emissions are not subject to PSD review, at the same
time they assert that the Facility’s lead emissions are not subject to nonattainment new source
review, despite the fact that it is a major stationary source under the plain language of the Clean
Air Act. To the extent those arguments are based on EPA policy, the policy is unlawful because
it is inconsistent with the statute. To the extent those arguments are based on a regulation, the
regulation is unlawful because it is inconsistent with the statute.

1. Preservation of Issues/Consideration of Evidence Not Specifically in the Record.

EPA alleges that the Board should not consider certain documents submitted by the
Coalition, under the premise that they were not in the administrative record. See EPA Region 2
Response at 2. It cites authority for the proposition that the Board will not consider evidence
outside the administrative record. See id., citing In re Inter-Power of New York, Inc., 5 E.A.D.
130, 147 n.28 (1994). But that rule is subject to the exception that such evidence may be
considered in extraordinary circumstances. See id. Given the implication of EPA’s twofold
effort to avoid a meaningful review of lead emissions in this lead nonattainment area, this case

presents extraordinary circumstances compelling the consideration of all documents.



EPA erroneously cites In re: Sierra Pacific Industries, PSD Appeal Nos. 13-01, 13-02,
13-03, 13-04 (EAB, July 18, 2013) in support of an argument that the Coalition “fails to explain
why the Region’s responses to their comments were inadequate.” See EPA Region 2 Response
at 3.> In reality, the Petition for Review contains extensive quotations from EPA’s responses,
with a detailed explanation why EPA’s reasoning was incorrect. See Coalition’s Petition for
Review at 11, 14, 17-18, 25, 32-33. EPA erroneously alleges that the Coalition “provides no
legal basis to require that EPA regulate nonattainment pollutants or address nonattainment
applicability in a PSD permit.” See EPA Region 2 Response at 4. In reality, the Coalition cited
case law in favor of its position on this point. See Coalition’s Petition for Review at 22.

EPA erroneously suggests that the Board should disregard the Coalition’s numerical
comparison of the Facility’s lead emissions with the battery recycling facility’s lead emissions,
under the premise that data on emissions rates were not provided during the comment period.
See EPA Region 2 Response at 14. But there were numerous comments expressing concern
about the battery recycling facility’s lead emissions during the public comment period. See
Response to Comments, pages 104-105, 107-108. See also Coalition’s Petition for Review at 5-
9. These comments included objections that the lead air modeling was completely flawed and
inadequate because it did not consider existing lead contamination problems, including lead from
the battery recycling facility. See Transcript of Hearing 5, August 26, 2012, 6 pm — 10 pm, page
21, Comment #20 of Fernando Marquez through Aleyda Centeno, attached as Exhibit 1 to
Coalition’s Petition for Review. These comments also included comments on whether
information on air emissions in the Toxics Release Inventory was considered by EPA, given the

concern for cumulative effects of air emissions. See Response to Comments, pages 108-109.

! That decision was decided just two days before the filing of the Coalition’s Petition for Review.



Therefore, the Board should consider the TRI Reports submitted by the Coalition. The
comments were sufficient to put EPA and Energy Answers on notice of an issue regarding the
relationship between the two facilities. Therefore, the Board should accept the Coalition’s
evidence and arguments regarding lead issues.

The Board should reject EPA’s suggestion that the Coalition has not complied with the
preservation requirement, for environmental justice issues. See EPA Region 2 Response at 16.
There is no merit to EPA’s suggestion that the Coalition has not shown that the environmental
justice issue was raised during the public comment period, or that the petition contains no
citations to the comments. See Coalition’s Petition for Review at 5-9. See also Response to
Comments, pages 78, 104-108, 124. The comments were sufficient to put EPA and Energy
Answers on notice of an issue regarding a failure to address environmental justice
considerations.

In response to the Coalition’s argument that EPA did not provide a meaningful analysis
of the balance of inputs and outputs, EPA erroneously asserts that the Coalition “raises this
argument for the first time on appeal.” See EPA Region 2 Response at 40. In reality, the
material balance issue was raised in comments during the public comment period. See
Coalition’s Petition for Review at 8. See also Response to Comments, page 49. The comments
were sufficient to put EPA and Energy Answers on notice of an issue regarding the material
balance between inputs and outputs.

Energy Answers erroneously argues that the Coalition may not assert an argument against
the Facility’s air emissions modeling for lead, under the premise that this was not preserved for
review. See Energy Answers Response at 10-11. Again, extensive comments on lead emissions

were made during the public comment period. See Coalition’s Petition for Review at 5-9. The



very fact that the Coalition is challenging statements regarding the amount of lead emissions
made by EPA in its Response to Comments demonstrates that issues regarding the amount of
lead emissions were raised during the public comment period. See Coalition’s Petition for
Review at 17-18, citing Response to Comments, page 108. The comments were sufficient to put

EPA and Energy Answers on notice of an issue that the lead modeling was not sufficient.

2. No Statutory Authority for EPA Requlation or Policy Interpretation.

In an effort to find statutory authority for an unjust result, EPA quotes language from a
preamble to an EPA final rule in 1980, which also mischaracterizes the requirements of the
statute. See EPA Region 2 Response at 10, citing 45 Fed. Reg. 52676, 52711 (August 7, 1980)
(“The basic rationale for these restrictions is that section 110(a)(2)(I), which contains the
construction moratorium, restricts the construction moratorium to pollutants for which the source
is major and for which the area is designated nonattainment.”). That quotation is an inaccurate
summary of the text of the Clean Air Act Amendments of 1977. The construction moratorium
language in former Section 110(a)(2)(1) does not state that a facility is subject to nonattainment
new source review only if it is a major source for a particular nonattainment pollutant. The
actual text of the relevant amendment reads as follows:

(b) Section 110(a)(2) of the Clean Air Act is amended by striking
out “and” at the end of subparagraph (G), striking out the period at
the end of subparagraph (H), and by adding the following new
subparagraphs at the end thereof:
“(I) it provides that after June 30, 1979, no major
stationary source shall be constructed or modified in
any nonattainment area (as defined in section 171(2)) to
which such plan applies, if the emissions from such
facility will cause or contribute to concentrations of any
pollutant for which a national ambient air quality

standard is exceeded in such area, unless, as of the time
of application for a permit for such construction or



modification, such plan meets the requirements of part D

(relating to non-attainment areas) ....
Clean Air Act Amendments of 1977, Pub. L. No. 95-95, 91 Stat. 685, 694 (August 7, 1977)
(emphasis added). Contrary to EPA’s suggestion, the language in that amendment did not create
a different definition of “major stationary source” for a nonattainment area. Rather, it merely
made it unlawful to construct or modify a major stationary source in a nonattainment area, if the
emissions would cause or contribute to concentrations of a nonattainment pollutant. See id.
Therefore, EPA’s statement at 45 Fed. Reg. 52711, cited in EPA’s Response, merely reflected its
own unlawful policy which was inconsistent with the statute. EPA cannot rely on its own
unlawful interpretation in a 1980 preamble, to salvage its unlawful policy.

Although EPA also attempted to justify its interpretation under Section 173 in the 1980

preamble, the actual text of Section 173 did not support that interpretation. See 45 Fed. Reg.
52676, 52711, see also Pub. L. No. 95-95, 91 Stat. 685, 748. None of the amendments to Part D

(relating to nonattainment areas) supported that interpretation. See id. at 685, 746-751.

3. Challenges to Requlations May be Entertained.

EPA cites In re: Sierra Pacific Industries for the proposition that the Board will not
entertain challenges to regulations in a PSD permit appeal. See EPA Response at 11. But in that
decision the Board recognized that it will entertain a challenge to a regulation in exceptional
circumstances, where an “extremely compelling argument” is made in support of review. In re:
Sierra Pacific Industries, PSD Appeal Nos. 13-01, 13-02, 13-03, 13-04, slip op. at 30.

The present case presents an extremely compelling argument in favor of review of any
regulation cited by EPA as a basis for asserting that the Facility’s lead emissions are not subject

to nonattainment new source review, at the same time it asserts they are not subject to PSD



review. Through illogical and unreasonable interpretations, EPA and Energy Answers ask the
Board to endorse the introduction of a municipal waste combustion facility into a lead
nonattainment area, where it would release greater lead emissions than the existing facility
causing the lead nonattainment problem. This unjust result should not be allowed.

In the Sierra Pacific decision, the Board directed EPA to consider the challenge to the
PSD permit based on biogenic CO; in light of the decisions EPA makes regarding the Court’s
ruling in the Center for Biological Diversity case, following a remand on other grounds (EPA’s
failure to provide a public hearing). In re: Sierra Pacific Industries, PSD Appeal Nos. 13-01,
13-02, 13-03, 13-04, slip op. at 66-67. The Coalition requests that the Board do the same in this

case, when remanding on other issues.

CONCLUSION

The Coalition respectfully submits that the PSD Permit should be remanded to EPA, with

appropriate instructions.

STATEMENT OF COMPLIANCE WITH WORD LIMITATION
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