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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HALL & ASSOCIATES,
Plaintiff,

Civil Action No. 13-823 (RLW)

V.

U.S. ENVIRONMENTAL PROTECTION
AGENCY,

Defendant.

N N N N N N N N N N N N

DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

Plaintiff, Hall & Associates, has brought this action against Defendant, United States
Environmental Protection Agency (“EPA”), under the Freedom of Information Act (“FOIA”), 5
U.S.C. 8§ 552, as amended, challenging EPA’s response to a series of nine separate FOIA
requests that Plaintiff submitted in October 2012. As of this filing, EPA has satisfied all of its
obligations with respect to Plaintiff’s nine FOIA requests. As there are no material facts in
dispute, Defendant respectfully moves this Court pursuant to Federal Rule of Civil Procedure 56
for summary judgment as to all claims asserted in this action. Defendant respectfully submits
that the attached memorandum of points and authorities, supporting declaration and exhibits
thereto establish that the EPA is entitled to the relief it is seeking.

Date: August 7, 2013 Respectfully submitted,
RONALD C. MACHEN JR., D.C. Bar #447889
United States Attorney

for the District of Columbia

DANIEL F. VAN HORN, D.C. Bar #924092
Chief, Civil Division

By: _/s/ Michelle Lo
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Of counsel:

Scott Albright, Esqg.

Office of General Counsel

U.S. Environmental Protection Agency

MICHELLE LO

Assistant United States Attorney

555 4th Street, N.W.

Washington, D.C. 20530

Tel: (202) 514-5134 Fax: (202) 514-8780
Michelle.Lo2@usdoj.gov
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HALL & ASSOCIATES,
Plaintiff,

Civil Action No. 13-830 (JEB)

V.

U.S. ENVIRONMENTAL PROTECTION
AGENCY,

Defendant.

N N N N N N N N N N N N

DEFENDANT’S STATEMENT OF MATERIAL FACTS NOT IN GENUINE DISPUTE

Pursuant to Local Civil Rule 7(h), Defendant, the United States Environmental Protection
Agency (“EPA” or “Agency”), respectfully submits this Statement of Material Facts Not in
Genuine Dispute in support of Defendant’s Motion for Summary Judgment.

1. In October 2012, Plaintiff, a “regulatory consultant and/or special counsel to
municipal and private entities regarding environmental matters,” submitted a series of nine FOIA
requests to EPA Headquarters on behalf of the Great Bay Municipal Coalition (“the Coalition”),
an association of five New Hampshire cities, Dover, Exeter, Newmarket, Portsmouth, and
Rochester, that discharge directly into the Great Bay Estuary or into its tributaries. Compl. {1 2,
9 & Ex. 1.

2. Plaintiff’s FOIA requests sought records associated with EPA’s proposed
National Pollutant Discharge Elimination System (“NPDES”) permits for Dover, Exeter, and
Newmarket, New Hampshire. Declaration of Deborah Nagle (“Nagle Decl.”) 1 5-6.

3. The various requirements for limiting pollution in the Clean Water Act, 33 U.S.C.

8 1251, et seq., are implemented on a facility-specific basis by incorporating appropriate
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discharge limits and other requirements into an NPDES permit issued to the facility by the EPA
or by an EPA-approved state program. Id.

4, The subject matter of Plaintiff’s FOIA requests generally related to the
determination by EPA Region 1 under the Clean Water Act to impose an effluent limitation for
total nitrogen on publicly owned treatment works operated by Dover, Exeter, and Newmarket to
improve transparency and allow eelgrass recovery in the tidal rivers and Great Bay. Id. { 6;
Compl. ] 2.

5. Prior to the submission of its nine FOIA requests, the Coalition, through Plaintiff,
sent a 15-page letter dated May 4, 2012, to the EPA Administrator and the EPA Inspector
General alleging “scientific misconduct” on the part of EPA Region 1 over the development of
nutrient effluent limitations for sewage treatment plants discharging into the Great Bay Estuary.
Id. § 11 & Ex. 1; Nagle Decl. | 8.

6. The Coalition demanded that a review of the Great Bay water quality criteria
compliance and permitting “be withdrawn from EPA Region 1 and transferred to an independent
panel of experts” and that “Region 1’s actions be reviewed by the Office of Inspector General.”
Compl. 11 & Ex. 1.

7. By letter dated September 27, 2012, Nancy Stoner, then Acting Assistant
Administrator for the Office of Water, responded that there was no evidence that Region 1 had
engaged in any scientific misconduct. Compl. § 12 & Ex. 2; Nagle Decl. { 8.

8. On October 4, 2012, Plaintiff, on behalf of the Coalition, submitted a FOIA
request, EPA-HQ-2013-000197, to EPA Headquarters seeking records relied upon by EPA’s

Office of Water and the Interim Science Integrity Official to determine that scientific
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misconduct, as alleged in the Coalition’s May 4, 2012, letter, had not occurred. Compl. | 13-
14; Nagle Decl. 1 7. Specifically, Plaintiff sought the following records:

1. Emails or correspondence between EPA Headquarters and any outside
party including, but not limited to, EPA Region 1, New Hampshire
Department of Environmental Services, Conservation Law Foundation, or
Dr. Fred Short regarding the Coalition’s allegations.

2. The administrative record, excluding emails from the Coalition or the
Coalition’s counsel, relied upon by EPA Headquarters in rendering the
decision that no scientific misconduct has occurred in this case.

3. Any documents, developed by EPA Headquarters or its contractors,
including fact sheets, internal assessments, briefing memorandums,
meeting minutes, which evaluated and/or discussed whether or not EPA
Region 1 engaged in scientific misconduct.

Compl. 13 & Ex. 3; Nagle Decl. 1 7.

0. On October 22, 2012, Plaintiff submitted a series of eight additional FOIA
requests to EPA Headquarters seeking correspondence associated with the Coalition’s May 4,
2012, letter and EPA’s September 27, 2012, response, as well as correspondence between EPA
and the New Hampshire Department of Environmental Services. Compl. {1 15, 17 & Exs. 5-11,
19; Nagle Decl. 1 9.

10. In seven of the eight requests submitted on October 22, 2012, which were
designated EPA-HQ-2013-000711 through EPA-HQ-2013-000717, Plaintiff asked that the EPA
produce records to rebut various statements taken directly from the Coalition’s May 4, 2012,
letter concerning the relationship between nutrient loadings and impairments in the Great Bay
Estuary and the decision-making and peer review process. Compl. § 15 & Exs. 5-11; Nagle
Decl. 11 4, 9.

11.  On November 16, 2012, Ross Brennan, Associate Chief of the State and Regional

Branch, Water Permits Division, requested that the deadline for EPA Headquarters to respond to
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Plaintiff’s FOIA requests be extended to November 30, 2012, to allow sufficient coordination
with Region 1, to which Plaintiff consented. Nagle Decl. 1 10 & Ex. A.

12. On November 17 and November 19, 2012, Plaintiff followed up with Mr.
Brennan to clarify its view that the FOIA requests to Headquarters were limited to documents in
EPA Headquarters’ possession and therefore distinct from the FOIA requests received by Region
1, and that it did not believe that coordination with Region 1 was necessary. Id. 111 & Ex. B.

13. Mr. Brennan replied that he understood the distinction between the FOIA requests
sent to Headquarters and Region 1, but that the Agency would nonetheless be coordinating with
Region 1 to ensure consistency in its response given that “the two sets of FOIA requests both
seek information about aspects of the same issue.” Id. 111 & Ex. C.

14, Shortly after receiving Plaintiff’s October 4, 2012, FOIA request, EPA-HQ-2013-
000197, Mr. Brennan identified all of the EPA employees who had been involved in the
Agency’s response to the May 4, 2012, letter from the Plaintiff, since the EPA’s response was
the focus of that FOIA request, provided each staff member with a copy of the October 4, 2012,
FOIA request, and asked each to provide “copies of documents and e-mail messages that are
potentially responsive.” Nagle Decl. {1 14-17.

15. Mr. Brennan first identified the four staff members of the Water Permits Division
who had involvement with the Agency’s response to Plaintiff’s May 4, 2012, allegations, and
followed up with additional potentially relevant custodians in other offices who had also been
involved with the Agency’s response. See id.

16.  All relevant custodians searched their files and produced records potentially
responsive to Plaintiff’s October 4, 2012, FOIA request, or affirmed that they did not have any

responsive records. See id. 11 19-20.
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17. On November 1, 2012, following his receipt of seven October 22, 2012, FOIA
requests (EPA-HQ-2013-000711 through EPA-HQ-2013-000717), Mr. Brennan forwarded these
seven requests to the same set of EPA personnel from whom he had sought documents
responsive to the October 4, 2012, FOIA request, although he did not at that time have an
opportunity to conduct a full review of the seven requests. Id. { 18.

18. Mr. Brennan noted that the October 22 requests focused specifically on certain
assertions in EPA correspondence or other documents related to Great Bay, but asked
respondents nevertheless to determine whether they had potentially responsive documents in
addition to those provided in response to the October 4 FOIA request. Id.

19. Subsequent to Mr. Brennan’s requests for documents that were potentially
responsive to the seven October 22, 2012, requests, Mr. Perkins advised Mr. Brennan that
Region 1 had received FOIA requests from the Plaintiff similar to the seven October 22 FOIA
requests and considered such requests to be an inappropriate use of FOIA. Id. | 21.

20.  On November 16, 2012, Mr. Brennan requested from Plaintiff additional time for
EPA Headquarters to respond to the October 4 FOIA request and the seven October 22 FOIA
requests, at which time Plaintiff observed that it had submitted an eighth FOIA request on
October 22, 2012, that had apparently not yet come to Mr. Brennan’s attention. 1d. | 22.

21.  That afternoon, Plaintiff confirmed the extension of the deadline to November 30,
2012, and attached a copy of the eighth FOIA request that it submitted on October 22, 2012,
EPA-HQ-2013-000723, which sought: “(1) a copy of all materials (other than the 2009 Criteria
document) provided to the peer reviewers and (2) any records indicating whether the peer

reviewers were allowed to review comments developed by the Coalition, or its representatives,
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after the ‘public comment period’ for the 2009 Criteria document, when it was learned that a
peer review was ongoing.” 1d.; Compl. {1 17 & Ex. 19.

22. Based on his knowledge of the documents that relevant EPA personnel had
already provided in response to the October 4, 2012, request and the seven other October 22,
2012, FOIA requests, Mr. Brennan determined that Headquarters would not likely have
documents responsive to EPA-HQ-2013-000723 because any such involvement with peer
reviewers would have been through Region 1. Nagle Decl. { 22.

23. Based on Headquarters’ and the Region’s review of Plaintiff’s multiple FOIA
requests, EPA determined that seven of the October 22 FOIA requests to Headquarters, EPA-
HQ-2013-000711 through EPA-HQ-2013-000717, did not reasonably or properly describe the
records being sought. 1d. 1 23.

24. Rather than directly describing and identifying records to be collected by
Headquarters, seven of the requests Plaintiff submitted on October 22, 2012, posed complex and
subjectively crafted assertions that Plaintiff was asking Headquarters to show to be “incorrect”
through the production of Agency records, and would necessarily have required that EPA staff
conduct research and review a vast array of Agency materials in order to respond. Id.

25.  On November 30, 2012, EPA Headquarters provided its final response to all of
Plaintiff’s FOIA requests, producing five documents in full in response to the October 4 request
and no documents in response to the eight October 22 requests. Id. § 25; Compl. Ex. 21.

26.  With respect to the Plaintiff’s October 22, 2012, requests, EPA objected to the
requests “as they do not reasonably describe the records being sought, as required by 40 CFR
2.102(c), and improperly request that the Agency conduct analysis and research and formulate

opinions.” Nagle Decl. § 25; Compl. Ex. 21.
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27.  The EPA determined that Plaintiff should be classified as a “commercial
requester” under 40 C.F.R. § 2.107(c)(i). Nagle Decl. { 26.

28. Initially, fees for the Plaintiff’s nine FOIA requests were calculated under 40
C.F.R. 8 2.107(c)(i)-(ii) as follows: (1) three hours of searches by six manager-level employees,
at the rate of $41.00 per hour; (2) six hours of review time by Mr. Brennan, at the rate of $41.00
per hour; and (3) six hours of review time by attorneys in the Office of General Counsel at the
rate of $41.00 per hour. Id. | 27.

29. The six hours of review time performed by Mr. Brennan was based upon his
review of the collected documents to determine their responsiveness to the Plaintiff’s October 4
FOIA request, consultation with the relevant custodians and agency counsel, and coordination of
the Headquarters’ response with EPA Region 1’s response to the 18 FOIA requests that it had
received. Id.

30. EPA Headquarters consolidated the billing for its responses, and assessed Plaintiff
a total charge of $615.00 (based upon $123.00 for search time and $492.00 for review time). Id.

31.  On December 2012, Plaintiff appealed Headquarters’ response to its FOIA
requests, challenging the $615.00 in fees and asserting that its October 22 FOIA requests were
sufficiently clear. Id. § 28; Compl. Ex. 22.

32. By letter dated February 15, 2013, the EPA’s Office of General Counsel informed
Plaintiff that its administrative appeals of the nine FOIA request determinations at issue were
granted in part as to the fees charged, and that the invoice was remanded to the Office of Water
for recalculation of fees, but denied Plaintiff’s challenge to the determination that seven of the
October 22 FOIA requests, EPA-HQ-2013-000711 through EPA-HQ-2013-000717, were not

proper FOIA requests. Nagle Decl. 1 30; Compl. Ex. 26.
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33. EPA invited Plaintiff to clarify or modify its seven requests “in a non-question
form by providing specific information, such as a subject matter as to the records” being sought.
Nagle Decl. 1 30; Compl. Ex. 26.

34. With respect to the eighth request submitted on October 22, EPA-HQ-2013-
000723, EPA advised that responsive documents may be located in Region 1, and referred that
request to Region 1 for direct response. Nagle Decl. { 30; Compl. Ex. 26.

35. Following the remand of the fee invoice to the Office of Water for recalculation,
the Office of Water recalculated the invoice to reflect only those costs incurred for portions of
the review with which Mr. Brennan was personally involved. Nagle Decl. { 31 & Ex. D.

36.  The Office of Water recalculated Plaintiff’s invoice, which reflected a total of six
hours of review time at a rate of $41.00 per hour, for a total of $246.00, and billed Plaintiff this
amount on August 6, 2013. Id.

Date: August 7, 2013 Respectfully submitted,
RONALD C. MACHEN JR., D.C. Bar #447889
United States Attorney

for the District of Columbia

DANIEL F. VAN HORN, D.C. Bar #924092
Chief, Civil Division

By: _ /s/ Michelle Lo

MICHELLE LO

Assistant United States Attorney

555 4th Street, N.W.

Washington, D.C. 20530

Tel: (202) 514-5134 Fax: (202) 514-8780
Michelle.Lo2@usdoj.gov

Of counsel:

Scott Albright, Esqg.

Office of General Counsel

U.S. Environmental Protection Agency
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HALL & ASSOCIATES,
Plaintiff,

Civil Action No. 13-823 (RLW)

V.

U.S. ENVIRONMENTAL PROTECTION
AGENCY,

Defendant.

N N N N N N N N N N N N

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

Plaintiff, Hall & Associates, has brought this action to challenge the response by the
Defendant, the United States Environmental Protection Agency (“EPA” or “Agency”), to a series
of nine Freedom of Information Act (“FOIA”), 5 U.S.C. § 552, as amended, requests that
Plaintiff submitted in October 2012. As of this filing, the EPA has satisfied all of its obligations
with respect to the nine requests seeking records in the possession of Agency Headquarters.
Specifically, the EPA conducted a search reasonably designed to uncover records responsive to
one request submitted on October 4, 2012, and produced to Plaintiff all of the responsive, non-
exempt Agency records subject to the FOIA to which it is entitled. The EPA also fully
responded to one of the requests submitted on October 22, 2012, advising the Plaintiff that any
responsive records would reside with EPA Region 1. Moreover, the EPA properly determined
that the remaining seven requests submitted on October 22, 2012, did not reasonably describe the
records sought, and declined to process the requests absent any further clarification from the
Plaintiff. Finally, the $246.00 in fees that the EPA assessed in connection with its response to

Plaintiff’s nine FOIA requests were reasonable and consistent with EPA regulations and the
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FOIA in light of the technical nature of Plaintiff’s requests and the need for coordination with an
EPA regional office that had also received similar FOIA requests from the Plaintiff. As there are
no material facts in dispute, EPA is entitled to summary judgment with respect to all claims that
have been asserted in this action.

BACKGROUND

. PLAINTIFF’'S SUBMISSION OF NINE FOIA REQUESTS TO HEADQUARTERS

This case arises out of a series of nine FOIA requests that Plaintiff, a “regulatory
consultant and/or special counsel to municipal and private entities regarding environmental
matters,” submitted to EPA Headquarters on behalf of the Great Bay Municipal Coalition (“the
Coalition”), an association of five New Hampshire cities, Dover, Exeter, Newmarket,
Portsmouth, and Rochester, that discharge directly into the Great Bay Estuary or into its
tributaries. Compl. 112, 9 & Ex. 1.

A. Background of Plaintiff’s Nine FOIA Requests

Plaintiff’s FOIA requests sought records associated with EPA’s proposed National
Pollutant Discharge Elimination System (“NPDES”) permits for Dover, Exeter, and Newmarket,
New Hampshire. Declaration of Deborah Nagle (“Nagle Decl.”) 11 5-6. The Clean Water Act,
33 U.S.C. § 1251, et seq., is the primary federal statute focused on protecting the Nation’s
surface waters from pollution, and the NPDES permit program created under Section 402 of the
Clean Water Act, 33 U.S.C. § 1342, is a centerpiece of this effort. 1d. § 5. Unless authorized by
an NPDES permit, point source discharges of pollutants to the surface waters of the United

States are generally prohibited.® 1d. The Clean Water Act’s various requirements for limiting

1 Section 502(14) of the Clean Water Act defines “point source” as “any discernible, confined
and discrete conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit,
well, discrete fissure, container, rolling stock, concentrated animal feeding operation, or vessel or
other floating craft, from which pollutants are or may be discharged. This term does not include
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pollution are implemented on a facility-specific basis by incorporating appropriate discharge
limits and other requirements into an NPDES permit issued to the facility by the EPA or by an
EPA-approved state program. 1d. EPA Region 1 administers the NPDES program and issues
NPDES permits in New Hampshire. 1d. The subject matter of Plaintiff’s FOIA requests
generally related to the determination by Region 1 under the Clean Water Act to impose an
effluent limitation for total nitrogen on publicly owned treatment works operated by Dover,
Exeter, and Newmarket to improve transparency and allow eelgrass recovery in the tidal rivers
and Great Bay. Id. 1 6; Compl. 1 2. Plaintiff alleges the EPA’s nutrient limitations were based
on the New Hampshire Department of Environmental Services draft 2009 Numeric Nutrient
Criteria document (2009 Criteria document”) and “[t]he Coalition’s particular interest in the
requested documents is that the Coalition’s communities have received final NPDES permits or
have been told by EPA that they will be receiving NPDES permits from EPA Region 1, based
upon the 2009 Criteria document.” Compl. { 2.

Prior to the submission of its nine FOIA requests, the Coalition, through Plaintiff, sent a
15-page letter dated May 4, 2012, to the EPA Administrator and the EPA Inspector General
alleging “scientific misconduct” on the part of EPA Region 1 over the development of nutrient
effluent limitations for sewage treatment plants discharging into the Great Bay Estuary. Id. {11
& EX. 1; Nagle Decl. 1 8. The Coalition demanded that the review of the Great Bay water
quality criteria compliance and permitting be withdrawn from EPA Region 1 and transferred to
an independent panel of experts and that the Region’s actions be investigated by the Office of
Inspector General. Compl. | 11 & Ex. 1. By letter dated September 27, 2012, Nancy Stoner,

then Acting Assistant Administrator for the Office of Water, responded that there was no

agricultural storm water discharges and return flows from irrigated agriculture.” 33 U.S.C.
§ 1362.
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evidence that Region 1 had engaged in any scientific misconduct. Compl. § 12 & Ex. 2; Nagle
Decl. | 8.

Thereafter, on October 4, 2012, Plaintiff, on behalf of the Coalition, submitted a FOIA
request, EPA-HQ-2013-000197, to EPA Headquarters seeking records relied upon by EPA’s
Office of Water and the Interim Science Integrity Official to determine that scientific
misconduct, as alleged in the Coalition’s May 4, 2012, letter, had not occurred. Compl. {1 13-
14; Nagle Decl. 1 7. Specifically, Plaintiff sought the following records:

1. Emails or correspondence between EPA Headquarters and any outside

party including, but not limited to, EPA Region 1, New Hampshire
Department of Environmental Services, Conservation Law Foundation, or
Dr. Fred Short regarding the Coalition’s allegations.

2. The administrative record, excluding emails from the Coalition or the
Coalition’s counsel, relied upon by EPA Headquarters in rendering the
decision that no scientific misconduct has occurred in this case.

3. Any documents, developed by EPA Headquarters or its contractors,
including fact sheets, internal assessments, briefing memorandums,
meeting minutes, which evaluated and/or discussed whether or not EPA
Region 1 engaged in scientific misconduct.

Compl. 1 13 & Ex. 3; Nagle Decl. § 7. Several weeks later, on October 22, 2012, Plaintiff
submitted a series of eight additional FOIA requests to EPA Headquarters seeking
correspondence associated with the Coalition’s May 4, 2012, letter and EPA’s September 27,
2012, response, as well as correspondence between EPA and the New Hampshire Department of
Environmental Services. Compl. {{ 15, 17 & Exs. 5-11, 19; Nagle Decl. § 9. The October 22,
2012, requests were designated EPA-HQ-2013-000711 through EPA-HQ-2013-000717 and
EPA-HQ-2013-000723. Nagle Decl. § 4. Specifically, in seven of the eight requests submitted
on October 22, EPA-HQ-2013-000711 through EPA-HQ-2013-000717, Plaintiff asked that the

EPA produce records to rebut various statements taken directly from the Coalition’s May 4,
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2012, letter concerning the relationship between nutrient loadings and impairments in the Great
Bay Estuary and the decision-making and peer review process. Compl. § 15 & Exs. 5-11; Nagle
Decl. 1 9.

On November 16, 2012, Ross Brennan, Associate Chief of the State and Regional
Branch, Water Permits Division, requested that the deadline for EPA Headquarters to respond to
Plaintiff’s FOIA requests be extended to November 30, 2012, to allow sufficient coordination
with Region 1, to which Plaintiff consented. Nagle Decl. § 10 & Ex. A. On November 17 and
November 19, 2012, Plaintiff followed up with Mr. Brennan to clarify its view that the FOIA
requests to Headquarters were limited to documents in EPA Headquarters’ possession and
therefore distinct from the FOIA requests received by Region 1, and that it did not believe that
coordination with Region 1 was necessary. Id. 1 11 & Ex. B. Mr. Brennan replied that he
understood the distinction between the FOIA requests sent to Headquarters and Region 1, but
that the Agency would nonetheless be coordinating with Region 1 to ensure consistency in its
response given that “the two sets of FOIA requests both seek information about aspects of the
same issue.” Id. 111 & Ex. C.

B. EPA’s Processing of and Responses to Plaintiff’s Nine FOIA Requests

Shortly after receiving Plaintiff’s October 4, 2012, FOIA request, EPA-HQ-2013-
000197, Mr. Brennan identified all of the EPA employees who had been involved in the
Agency’s response to the May 4, 2012, letter from the Plaintiff, since the EPA’s response was
the focus of that FOIA request, provided each staff member with a copy of the October 4, 2012,
FOIA request, and asked each to provide “copies of documents and e-mail messages that are
potentially responsive.” Nagle Decl. 11 14-17. Mr. Brennan first identified the four staff

members of the Water Permits Division who had involvement with the Agency’s response to
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Plaintiff’s May 4, 2012, allegations, and followed up with additional potentially relevant
custodians in other offices who had also been involved with the Agency’s response. See id. The
custodians included Peter Grevatt, who was the interim EPA Science Integrity Official at the
time of the Agency’s response to Plaintiff’s allegations, and who was referred to in the October
4, 2012, request. Nagle § 17; Compl. Ex. 3. All relevant custodians searched their files and
produced records potentially responsive to Plaintiff’s October 4, 2012, FOIA request, or affirmed
that they did not have any responsive records. See Nagle Decl. {{ 19-20.

On November 1, 2012, following his receipt of seven October 22, 2012, FOIA requests
(EPA-HQ-2013-000711 through EPA-HQ-2013-000717), Mr. Brennan forwarded these seven
requests to the same set of EPA personnel from whom he had sought documents responsive to
the October 4, 2012, FOIA request, although he did not at that time have an opportunity to
conduct a full review of the seven requests. Id. § 18. Subsequent to Mr. Brennan’s requests for
documents that were potentially responsive to the seven October 22, 2012, requests, Mr. Perkins
advised Mr. Brennan that Region 1 had received FOIA requests from the Plaintiff similar to the
seven October 22 FOIA requests and considered such requests to be an inappropriate use of
FOIA. Id. T 21.

On November 16, 2012, Mr. Brennan requested from Plaintiff additional time for EPA
Headquarters to respond to the October 4 FOIA request and the seven October 22 FOIA requests,
at which time Plaintiff observed that it had submitted an eighth FOIA request on October 22,
2012, that had apparently not yet come to Mr. Brennan’s attention. Id. § 22. That afternoon,
Plaintiff confirmed the extension of the deadline to November 30, 2012, and attached a copy of
the eighth FOIA request that it submitted on October 22, 2012, EPA-HQ-2013-000723, which

sought: “(1) a copy of all materials (other than the 2009 Criteria document) provided to the peer
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reviewers and (2) any records indicating whether the peer reviewers were allowed to review
comments developed by the Coalition, or its representatives, after the ‘public comment period’
for the 2009 Criteria document, when it was learned that a peer review was ongoing.” 1d.;
Compl. 1 17 & Ex. 19. Based on his knowledge of the documents that relevant EPA personnel
had already provided in response to the October 4, 2012, request and the seven other October 22,
2012, requests, Mr. Brennan determined that Headquarters would not likely have documents
responsive to EPA-HQ-2013-000723 because such any involvement with peer reviewers would
have been through Region 1. Nagle Decl. { 22.

Following this, Mr. Brennan participated in conference calls with attorneys in EPA’s
Office of General Counsel and Region 1’s Office of Regional Counsel to discuss the October 22
FOIA requests, including the eighth request, EPA-HQ-2013-000723, and to coordinate
Headquarters’ responses with Region 1’s response to the 18 FOIA requests that it had received
from Plaintiff. Id. § 23. Based on Headquarters’ and the Region’s review of Plaintiff’s multiple
FOIA requests, EPA determined that seven of the October 22 FOIA requests to Headquarters,
EPA-HQ-2013-000711 through EPA-HQ-2013-000717, did not reasonably or properly describe
the records being sought. Id. Rather than directly describing and identifying records to be
collected by Headquarters, Plaintiff’s requests posed complex and subjectively crafted assertions
that Plaintiff was asking Headquarters to show to be “incorrect” through the production of
Agency records, and would necessarily have required that EPA staff conduct research and review
a vast array of Agency materials in order to respond. Id.

On November 30, 2012, EPA Headquarters provided its final response to all of Plaintiff’s
FOIA requests, producing five documents in full in response to the October 4 request and no

documents in response to the eight October 22 requests. 1d. § 25; Compl. Ex. 21. With respect
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to the Plaintiff’s October 22, 2012, requests, EPA Headquarters objected to the requests “as they
do not reasonably describe the records being sought, as required by 40 CFR 2.102(c), and
improperly request that the Agency conduct analysis and research and formulate opinions.”
Nagle Decl. 1 25; Compl. Ex. 21.

The EPA determined that Plaintiff should be classified as a “commercial requester” under
40 C.F.R. 8 2.107(c)(i). Nagle Decl. { 26. Pursuant to 40 C.F.R. § 2.107(c)(i), the Agency is
required to charge “for the time spent searching for records, reviewing the records for possible
disclosure, and for the cost of each page of duplication” even if no responsive records are found
or if responsive records are deemed to be exempt from disclosure. Initially, fees for the
Plaintiff’s nine FOIA requests were calculated under 40 C.F.R. § 2.107(c)(i)-(ii) as follows: (1)
three hours of searches by six manager-level employees, at the rate of $41.00 per hour; (2) six
hours of review time by Mr. Brennan, at the rate of $41.00 per hour; and (3) six hours of review
time by attorneys in the Office of General Counsel at the rate of $41.00 per hour. Id. § 27. The
six hours of review time performed by Mr. Brennan was based upon his review of the collected
documents to determine their responsiveness to the Plaintiff’s October 4 FOIA request,
consultation with the relevant custodians and agency counsel, and coordination of the
Headquarters’ response with EPA Region 1’s response to the 18 FOIA requests that it had
received. 1d. Because all nine FOIA requests involved the same group of individuals reviewing
related issues and documents, and because EPA Headquarters provided one consolidated
response to the nine requests, EPA Headquarters consolidated the billing for its responses, and
assessed Plaintiff a total charge of $615.00 (based upon $123.00 for search time and $492.00 for

review time).
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1. PLAINTIFF APPEALS EPA’S FOIA DETERMINATIONS

On December 2012, Plaintiff appealed Headquarters’ response to its FOIA requests,
challenging the $615.00 in fees and asserting that its October 22 FOIA requests were sufficiently
clear. Id. {1 28; Compl. Ex. 22. By letter dated February 15, 2013, the EPA’s Office of General
Counsel informed Plaintiff that its administrative appeals of the nine FOIA request
determinations at issue were granted in part as to the fees charged, and that the invoice was
remanded to the Office of Water for recalculation of fees, but denied Plaintiff’s challenge to the
determination that seven of the eight October 22 FOIA requests, EPA-HQ-2013-000711 through
EPA-HQ-2013-000717, were not proper FOIA requests. Nagle Decl. § 30; Compl. Ex. 26. EPA
invited Plaintiff to clarify or modify its seven requests “in a non-question form by providing
specific information, such as a subject matter as to the records” being sought. Nagle Decl. { 30;
Compl. Ex. 26. With respect to the eighth request submitted on October 22, EPA-HQ-2013-
000723, EPA advised that responsive documents may be located in Region 1, and referred that
request to Region 1 for direct response. Nagle Decl. § 30; Compl. Ex. 26.

Following the remand of the fee invoice to the Office of Water for recalculation, the
Office of Water recalculated the invoice to reflect only those costs incurred for portions of the
review with which Mr. Brennan was personally involved. Nagle Decl. { 31 & Ex. D. The Office
of Water recalculated Plaintiff’s invoice, which reflected a total of six hours of review time at a
rate of $41.00 per hour, for a total of $246.00, and billed Plaintiff this amount. Id.

LEGAL STANDARD

Summary judgment is appropriate when the pleadings and evidence “show that there is
no genuine issue as to any material fact and that the moving party is entitled to judgment as a

matter of law.” Fed. R. Civ. P. 56(c); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 (1986);
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Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986); Tao v. Freeh, 27 F.3d 635, 638 (D.C. Cir.
1994). The party seeking summary judgment must demonstrate the absence of a genuine issue of
material fact. See Celotex, 477 U.S. at 248. A genuine issue of material fact is one that “might
affect the outcome of the suit under the governing law.” Anderson, 477 U.S. at 248. Once the
moving party has met its burden, the nonmoving party “may not rest upon the mere allegations
or denials of his pleading, but . . . must set forth specific facts showing that there is a genuine
issue for trial.” 1d.

The “vast majority” of FOIA cases are decided on motions for summary judgment. See
Brayton v. Office of U.S. Trade Rep., 641 F.3d 521, 527 (D.C. Cir. 2011); Media Research Ctr.
v. U.S. Dep’t of Justice, 818 F. Supp. 2d 131, 136 (D.D.C. 2011) (“FOIA cases typically and
appropriately are decided on motions for summary judgment.”); Citizens for Responsibility &
Ethics in Washington v. U.S. Dep’t of Labor, 478 F. Supp. 2d 77, 80 (D.D.C. 2007) (“CREW?”).
An agency may be entitled to summary judgment in a FOIA case if it demonstrates that no
material facts are in dispute, it has conducted an adequate search for responsive records and each
responsive record that it has located either has been produced to the plaintiff or is exempt from
disclosure. See Weisberg v. Dep’t of Justice, 627 F.2d 365, 368 (D.C. Cir. 1980). To meet its
burden, a defendant may rely on reasonably detailed and non-conclusory declarations. See
McGehee v. C.1LA., 697 F.2d 1095, 1102 (D.C. Cir. 1983); Vaughn v. Rosen, 484 F.2d 820 (D.C.
Cir. 1973), cert. denied, 415 U.S. 977 (1974); Media Research Ctr., 818 F. Supp. 2d at 137.
“[T]he Court may award summary judgment solely on the basis of information provided by the
department or agency in declarations when the declarations describe ‘the documents and the
justifications for nondisclosure with reasonably specific detail, demonstrate that the information

withheld logically falls within the claimed exemption, and are not controverted by either contrary

10
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evidence in the record nor by evidence of agency bad faith.”” CREW, 478 F. Supp. 2d at 80
(quoting Military Audit Project v. Casey, 656 F.2d 724, 738 (D.C. Cir. 1981)). “[A]n agency’s
justification for invoking a FOIA exemption is sufficient if it appears ‘logical’ or ‘plausible.””
Media Research Ctr., 818 F. Supp. 2d at 137 (quoting Larson v. Dep’t of State, 565 F.3d 857,
862 (D.C. Cir. 2009)).

In support of this motion, the EPA has submitted the detailed Declaration of Deborah
Nagle, Director of the Water Permits Division, Office of Wastewater Management, Office of
Water, at EPA Headquarters to explain and justify its response to Plaintiff’s nine FOIA requests.

ARGUMENT

l. EPA ISENTITLED TO SUMMARY JUDGMENT BECAUSE IT CONDUCTED A

SEARCH REASONABLY CALCULATED TO UNCOVER RECORDS

RESPONSIVE TO REQUEST NOS. EPA-HQ-2013-000197 & EPA-HQ-2013-

000723

Under the FOIA, an agency must undertake a search that is “reasonably calculated to
uncover all relevant documents.” Weisberg v. Dep’t of Justice, 705 F.2d 1344, 1351 (D.C. Cir.
1983). If it conducts such a search, an agency’s search for records is adequate. See Valencia-
Lucena v. U.S. Coast Guard, 180 F.3d 321, 325 (D.C. Cir. 1999); Oglesby v. Dep’t of the Army,
920 F.2d 57, 68 (D.C. Cir. 1990) (“[T]he agency must show that it made a good faith effort to
conduct a search for the requested records, using methods which can be reasonably expected to
produce the information requested.”). A search is not inadequate merely because it failed to
“uncover[] every document extant.” SafeCard Servs., Inc. v. S.E.C., 926 F.2d 1197, 1201 (D.C.
Cir. 1991); see Judicial Watch v. Rossotti, 285 F. Supp. 2d 17, 26 (D.D.C. 2003) (explaining that
“[p]erfection is not the standard by which the reasonableness of a FOIA search is measured”).

Rather, a search is inadequate only if the agency fails to “show, with reasonable detail, that the

search method . . . was reasonably calculated to uncover all relevant documents.” Oglesby, 920

11
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F.2d at 68. An adequate search is determined on a case-by-case basis. Davis v. Dep’t of Justice,
460 F.3d 92, 103 (D.C. Cir. 2006) (“[T]he adequacy of an agency’s search is measured by a
standard of reasonableness, and is dependent upon the circumstances of the case.” (internal
quotation marks and citation omitted)). “Once the agency has shown that its search was
reasonable, the burden shifts to [plaintiff] to rebut [defendant’s] evidence by a showing that the
search was not conducted in good faith.” Moore v. F.B.1., 883 F. Supp. 2d 155, 162 (D.D.C.
2012). Hypothetical assertions are insufficient to raise a material question of fact with respect to
the adequacy of an agency’s search. Oglesby, 920 F.2d at 67 n.13. “Agency affidavits enjoy a
presumption of good faith that withstands purely speculative claims about the existence and
discoverability of other documents.” Chamberlain v. U.S. Dep’t of Justice, 957 F. Supp. 292,
294 (D.D.C. 1997), aff’d, 124 F.3d 1309 (D.C. Cir. 1997).

Here, as Ms. Nagle’s declaration establishes, the EPA’s search was reasonably calculated
to uncover all Headquarters records responsive to Plaintiff’s October 4 FOIA request, EPA-HQ-
2013-000197. Specifically, upon receipt of Plaintiff’s October 4, 2012, FOIA request, Mr.
Brennan noted that it focused on the EPA’s response to Plaintiff’s May 4, 2012, allegations of
scientific misconduct, and accordingly identified all of the Water Permits Division staff members
who had been involved in the Agency’s response. Nagle Decl. 17 14-15. Given the Water
Permits Division’s oversight for authorized State and Territorial NPDES programs and its role in
providing technical assistance and support to EPA regional water programs, it was reasonable for
Mr. Brennan to determine that the relevant staff members in this office would possess responsive
records and/or be able to identify individuals in other offices likely to possess responsive
records. Mr. Brennan instructed each recipient to provide copies of documents and e-mail

messages that are potentially responsive, given that the request sought a specific set of records,

12
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that is, emails or correspondence between EPA Headquarters and “any outside party” regarding
the Coalition’s allegations, the administrative record relied upon by EPA Headquarters, and any
documents “developed by EPA Headquarters or its contractors . . . which evaluated and/or
discussed whether or not EPA Region 1 engaged in scientific misconduct.” Compl. { 13 & Ex.
3; Nagle Decl. 1 7. Mr. Brennan also followed up with additional potentially relevant custodians
in other offices who had also been involved with the Agency’s response, including the interim
Science Integrity Official specifically referred to in the request, and confirmed that all identified
custodians had completed their searches and provided any documents that were potentially
responsive. Nagle Decl. | 15-17, 19-20. See Citizens for Responsibility & Ethics in
Washington v. U.S. Dep’t of Justice, 822 F. Supp. 2d 12, 19 (D.D.C. 2011) (finding that agency
took steps reasonably calculated to uncover all relevant documents where “the search was
directed at the people and offices most likely to have responsive information”).

Given these diligent steps to identify the people and offices most likely to possess records
responsive to Plaintiff’s October 4, 2012, FOIA request, the Court should find that the EPA
conducted a thorough search reasonably designed to uncover all relevant documents. See Roman
v. Dep’t of Air Force, No. 12-1381 (EGS), 2013 WL 3388393, at *7 (D.D.C. July 9, 2013)
(concluding that it was reasonable for an agency to take a general approach to its search where
agency tasked staff member who was familiar with all aspects of a government research program
to search for records in response to plaintiff’s claim that more than one research facility existed);
Anderson v. U.S. Dep’t of State, 661 F. Supp. 2d 6, 11 (D.D.C. 2009) (finding that “[m]anually
searching the retired records without using specific search terms could reasonably be expected to

produce the requested information given the limited scope of the request and the fact that those

13
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conducting the search were familiar with the request” and holding that agency’s description of its

search was therefore sufficient).

In addition, with regard to the last of the eight requests that Plaintiff submitted on
October 22, EPA-HQ-2013-000723, the EPA properly determined that Headquarters likely did
not have any records responsive to this request, particularly in light of Plaintiff’s insistence that
the FOIA requests submitted to Headquarters were limited to documents in the possession of
EPA Headquarters. See Nagle Decl. 1 11. As Ms. Nagle explained, based on Mr. Brennan’s
knowledge of the documents that relevant EPA personnel had already provided in response to the
October 4, 2012, FOIA request, Mr. Brennan determined that Headquarters would not likely
have documents responsive to EPA-HQ-2013-000723 because any such involvement with peer
reviewers would have been through Region 1. Id. { 22. As a result, the Court should find that
the EPA responded to request EPA-HQ-2013-000723 in advising Plaintiff that any responsive
records would likely reside with Region 1.

. EPA CORRECTLY DENIED SEVEN OF PLAINTIFF’S OCTOBER 22, 2012,
FOIA REQUESTS AS IMPROPER BECAUSE THE REQUESTS DID NOT
REASONABLY DESCRIBE THE RECORDS SOUGHT
The FOIA requires that “each agency, upon any request for records which (i) reasonably

describes such records and (ii) is made in accordance with published rules stating the time, place,

fees (if any), and procedures to be followed, shall make the records promptly available to any
person.” See 5 U.S.C. § 552(a)(3)(A). An agency’s obligation to produce responsive records,
however, is not triggered until its receipt of a request that reasonably describes the records being
sought. See id. The congressional rationale behind the particularity requirement was to ensure
that “a professional employee of the agency, familiar with the general subject area, could

reasonably be expected to find the desired documents.” Nurse v. Sec’y of Air Force, 231 F.

14
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Supp. 2d 323, 328 (D.D.C. 2002). An agency is not, however, required to exercise “clairvoyant
capabilities” to determine the nature of a FOIA request. Id. (granting defendant summary
judgment based upon plaintiff’s failure to adequately particularize his FOIA request where the
agency chief stated that the agency was unable to determine what form the plaintiff was looking
for, or where it would be located). Even where a request might identify the documents requested
with sufficient precision to enable the agency to identify them, courts have found that it is
improper to require an agency to search for a broadly described request as it would “impose an
unreasonable burden upon the agency” to locate a document that may or may not exist. Am.
Fed’n of Gov’t Employees, Local 2782 v. Dep’t of Commerce, 907 F.2d 203, 209 (D.C. Cir.
1990) (citing Goland v. CIA, 607 F.2d 339, 353 (D.C. Cir. 1978)).

Consistent with the case law, the EPA correctly determined that seven of the eight
requests that Plaintiff submitted on October 22, EPA-HQ-2013-000711 through EPA-HQ-2013-
000717, seeking records to rebut various statements taken from the Coalition’s May 4, 2012,
letter alleging scientific misconduct on the part of Region 1 were improperly formulated FOIA
requests, as the requests did not reasonably describe the records sought. See Compl. § 15 & EXs.
5-11; Nagle Decl. 1 9. Rather, these seven FOIA requests, similar to 18 FOIA requests that
Plaintiff had separately submitted to Region 1, were crafted in the nature of interrogatories, and
would have the EPA perform research in order to produce “records or factual analyses” to
disprove certain statements taken directly from the Coalition’s scientific misconduct letter,

including, for example, statements such as:

2 Plaintiff has opted to challenge EPA’s response to the 18 FOIA requests submitted to Region 1
in a separate lawsuit. See Hall & Assocs. v. U.S. Environmental Protection Agency, No. 13-830-
JEB (D.D.C. filed June 4, 2013).

15
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» “[a]lthough available data in 2008 did not show the Great Bay Estuary was
nutrient impaired, EPA asked [New Hampshire Department of Environmental
Services] to change the impairment listing to “nitrogen impaired’ to avoid a
potential lawsuit with Conservation Law Foundation,” Compl. EX. 6;

o “EPA first informed the state it must formally adopt the new numeric criteria
and then, after Conservation Law Foundation threatened to sue EPA if Great
Bay wasn’t listed as nutrient impaired, EPA told the state criteria adoption
wasn’t needed,” Compl. EX. 7;

e “[t]he numeric criteria document development developed by [New Hampshire
Department of Environmental Services], with EPA’s assistance, did not
include the prior information and findings of studies confirming that [total
nitrogen] criteria for eelgrass and DO were not based on a demonstrated
‘cause and effect’ relationship therefore, both the State of New Hampshire and
EPA knew that these numeric criteria were based on confounded correlations
that did not show [total nitrogen] caused the claimed changes in either
transparency or DO,” Compl. Ex. 10.

In effect, Plaintiff sought to have EPA “conduct legal research and/or to provide answers to
questions disguised as a FOIA request,” which runs contrary to the purpose of a FOIA request.
See Satterlee v. I.R.S., No. 05-3181-CV-S-FJG, 2006 WL 3160963, at *3 (W.D. Mo. Oct. 30,
2006); Morris v. Cmm’r, 1.R.S., No. CV-F-97-5031-GEB-DLB, 1997 WL 842413, at *1 (E.D.
Cal. Nov. 25, 1997) (explaining that “it is clear that nothing in the [FOIA] requires ‘answers to
interrogatories’ but rather and only disclosure of documentary matters which are not exempt”)
(quoting DiViaio v. Kelley, 571 F.2d 538, 542-43 (10th Cir. 1978)). On appeal, the EPA denied
Plaintiff’s challenge to the determination these seven October 22 FOIA requests, EPA-HQ-2013-
000711 through EPA-HQ-2013-000717, were not proper FOIA requests, and invited Plaintiff to
clarify or modify its seven requests “in a non-question form by providing specific information,
such as a subject matter as to the records” being sought. Nagle Decl. § 30. Although Plaintiff
had clarified the scope of the documents sought in 18 similar FOIA requests submitted to Region

1, it failed to provide any such clarification here. See Hall & Assocs. v. U.S. Environmental

Protection Agency, No. 13-830-JEB (D.D.C. filed June 4, 2013), Compl. (ECF No. 1) { 15.

16
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Accordingly, the Court should grant summary judgment in favor of the EPA because the
Agency’s determination as to these seven FOIA requests, which required further clarification
that Plaintiff failed to supply, was proper. See Perez-Rodriguez v. U.S. Dep’t of Justice, 888 F.
Supp. 2d 175, 181 (D.D.C. 2012) (holding that it was reasonable for the agency to seek
clarification of FOIA request where request left agency staff to divine the requester’s intentions
and agency would have had to guess which offices to search and engage in unduly burdensome
exercise of searching more than 100 offices to locate responsive records).

I1. EPA’S ASSESSMENT OF MODEST REVIEW FEES WAS REASONABLE

Finally, the Plaintiff objects to the requested fees on the grounds that the initial requested
amount is unreasonable, complaining that “EPA’s assessment of $615.00 for processing the
Coalition’s FOIA requests is inconsistent with the work performed and excessive in light of the
four documents provided.” See Compl. § 30. The EPA initially assessed $615.00 in fees for
search and review time applicable to commercial requesters, but revised its fee assessment to
$246.00 based upon six hours of review time following the administrative appeal. See Nagle
Decl. 11 26, 31. The EPA’s remanded calculation was based solely on six hours of review time
performed by Mr. Brennan, charged at $41 per hour for commercial requesters, and did not
include any fees for any of the searches that had been performed. See id. § 31. Plaintiff does not
contest its designation as a commercial requester or dispute that the hourly rates are consistent
with EPA regulations. See 40 C.F.R. § 2.107(c)(i)-(ii).

To the extent Plaintiff continues to challenge the revised invoice of $246.00, the record
establishes the reasonableness of this modest fee amount. The six hours of review time
performed by Mr. Brennan involved his identification of relevant custodians, his review of

compiled documents to determine their responsiveness to the Plaintiff’s FOIA requests, his

17
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consultations with relevant custodians and agency attorneys to understand the scope of the
Plaintiff’s requests and ensure a reasonable search, and his coordination with EPA Region 1 to
ensure consistency between Headquarters’ and the Region’s responses to the multiple FOIA
requests submitted by the Plaintiff. See Nagle Decl. {1 26. In view of the multiple requests and
levels of review and coordination required, the EPA’s assessment of $246.00 based upon six
hours of review time in response to nine FOIA requests was entirely reasonable.

Consequently, the Plaintiff’s “bare allegations” that the EPA’s fee assessment is
unreasonable is insufficient to create a genuine issue of material fact sufficient to avoid summary
judgment on this issue. See Rosenberg v. U.S. Dep’t of Immigration & Customs Enforcement,
No. 12-452 (CKK), 2013 WL 3803899, at *9-*10 (D.D.C. July 23, 2013) (citing Nat’l Treas.
Employees Union v. Griffin, 811 F.2d 644, 650 (D.C. Cir. 1987)).

CONCLUSION

For the reasons set forth above, the EPA respectfully requests that this Court grant

summary judgment in its favor as to all claims in this case.

Date: August 7, 2013 Respectfully submitted,
RONALD C. MACHEN JR., D.C. Bar #447889
United States Attorney

for the District of Columbia

DANIEL F. VAN HORN, D.C. Bar #924092
Chief, Civil Division

By: _ /s/ Michelle Lo

MICHELLE LO

Assistant United States Attorney

555 4th Street, N.W.

Washington, D.C. 20530

Tel: (202) 514-5134 Fax: (202) 514-8780
Michelle.Lo2@usdoj.gov
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Of counsel:

Scott Albright, Esqg.

Office of General Counsel

U.S. Environmental Protection Agency
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HALL & ASSOCIATES,
Plaintiff,

Civil Action No. 13-830 (JEB)

V.

U.S. ENVIRONMENTAL PROTECTION
AGENCY,

Defendant.

N N N N N N N N N N N N

DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

Plaintiff, Hall & Associates, has brought this action against Defendant, United States
Environmental Protection Agency (“EPA”), under the Freedom of Information Act (“FOIA”), 5
U.S.C. 8§ 552, as amended, challenging EPA’s response to 18 FOIA requests that Plaintiff
submitted on September 26, 2012. As of this filing, EPA has satisfied all of its obligations with
respect to Plaintiff’s 18 FOIA requests. EPA has conducted an adequate search for responsive
records, produced to Plaintiff all of the non-exempt, responsive records subject to the FOIA to
which it is entitled, properly withheld portions of one draft letter under FOIA Exemption 5, and
assessed reasonable fees. As there are no material facts in dispute, Defendant respectfully moves
this Court pursuant to Federal Rule of Civil Procedure 56 for summary judgment as to all claims
asserted in this action. Defendant respectfully submits that the attached memorandum of points
and authorities, supporting declarations and exhibits thereto establish that the EPA is entitled to
the relief it is seeking.

Date: August 7, 2013 Respectfully submitted,

RONALD C. MACHEN JR., D.C. Bar #447889
United States Attorney
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Of counsel:

Scott Albright, Esqg.

Office of General Counsel

U.S. Environmental Protection Agency

for the District of Columbia

DANIEL F. VAN HORN, D.C. Bar #924092
Chief, Civil Division

By: _/s/ Michelle Lo

MICHELLE LO

Assistant United States Attorney

555 4th Street, N.W.

Washington, D.C. 20530

Tel: (202) 514-5134 Fax: (202) 514-8780
Michelle.Lo2@usdoj.gov
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HALL & ASSOCIATES,
Plaintiff,

Civil Action No. 13-830 (JEB)

V.

U.S. ENVIRONMENTAL PROTECTION
AGENCY,

Defendant.

N N N N N N N N N N N N

DEFENDANT’S STATEMENT OF MATERIAL FACTS NOT IN GENUINE DISPUTE

Pursuant to Local Civil Rule 7(h), Defendant, the United States Environmental Protection
Agency (“EPA” or “Agency”), respectfully submits this Statement of Material Facts Not in
Genuine Dispute in support of Defendant’s Motion for Summary Judgment.

1. By letters dated September 26, 2012, Plaintiff, a “regulatory consultant and/or
special counsel to municipal and private entities regarding environmental matters,” submitted 18
FOIA requests to EPA’s Region 1, the Agency’s regional office for the New England States.
Compl. 1119, 11 & Exs. 1-18; Declaration of Stephen Perkins (“Perkins Decl.”) | 2.

2. Plaintiff alleges that it made the 18 FOIA requests on behalf of the Great Bay
Municipal Coalition (“the Coalition”), an association of five New Hampshire cities, Dover,
Exeter, Newmarket, Portsmouth, and Rochester, that discharge directly into the Great Bay
Estuary or into its tributaries. Compl. 11 2, 11; Perkins Decl. Ex. A.

3. The 18 FOIA requests sought records associated with EPA’s proposed National
Pollutant Discharge Elimination System (“NPDES”) permits for Dover, Exeter, and Newmarket,

New Hampshire. Perkins Decl. { 5.
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4, The various requirements for limiting pollution in the Clean Water Act, 33 U.S.C.
8 1251, et seq., are implemented on a facility-specific basis by incorporating appropriate
discharge limits and other requirements into an NPDES permit issued to the facility by the EPA.
Perkins Decl. § 5.

5. The subject matter of Plaintiff’s FOIA requests generally related to the
determination by EPA Region 1 under the Clean Water Act to impose an effluent limitation for
total nitrogen on publicly owned treatment works operated by Dover, Exeter, and Newmarket.
Id. § 6; Compl. { 11.

6. Prior to the submission of its 18 FOIA requests, the Coalition, through Plaintiff,
had sent a 15-page letter dated May 4, 2012, to the EPA Administrator and the EPA Inspector
General alleging “science misconduct” on the part of EPA Region 1 over the development of
nutrient effluent limitations for sewage treatment plants discharging into the Great Bay Estuary.
Compl. 11 2, 12.

7. The Coalition demanded that a review of the Great Bay water quality criteria
compliance and permitting be withdrawn from EPA Region 1 and transferred to an independent
panel of experts and that the Region’s actions be investigated by the Office of Inspector General.
Id. 1 12; Perkins Decl. 1 6 & Ex. A.

8. By letter dated September 27, 2012, Nancy Stoner, then Acting Assistant
Administrator for the Office of Water, responded that there was no evidence that Region 1 had
engaged in any scientific misconduct. Compl. § 12; Perkins Decl. § 6 & Ex. B.

9. In each of its 18 FOIA requests, Plaintiff set forth a statement and asked that the
Region provide “all analyses of information from the Great Bay Estuary that shows this

statement is incorrect.” See Compl. 11 & Exs. 1-18.
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10. The statements that Plaintiff asked the Region to produce records to disprove
were drawn from several contexts, including (1) statements made in a letter dated July 13, 2012,
from Plaintiff to Ellen Gilinsky, Senior Policy Advisor in EPA’s Office of Water, entitled
“Confirmation of Major Scientific Errors/Uncertainties Regarding Proposed TN reduction for
Great Bay Estuary in Depositions of Mr. Philip Trowbridge and Dr. Fred Short”; (2) statements
attributed to Mr. Trowbridge and Dr. Short in depositions in connection with a civil action then
pending in New Hampshire state court; and (3) statements from EPA’s fact sheets for the
proposed permits. See Perkins Decl. § 7; Compl. Ex. 37.

11. On October 22, 2012, the Region informed Plaintiff that all 18 FOIA requests
were improper because they did not reasonably describe the records being sought as required by
40 C.F.R. 8 2.102(c). See Perkins Decl. § 9; Compl. Ex. 37.

12.  The Region advised that the requests would require it to “examine thousands of
pages of records within the agency to ascertain whether any information in them can be
construed as relevant to the statements in the request” and “further determine whether such
materials amount to ‘analyses of information from the Great Bay Estuary,’” and offered Plaintiff
the opportunity to modify its requests. See Perkins Decl. 1 9; Compl. Ex. 37.

13. By letter dated November 6, 2012, Plaintiff referred to the issues raised in its May
4, 2012, letter to EPA Headquarters alleging science misconduct on the part of the Region and its
supplemental correspondence to Ms. Gilinsky, and clarified the scope of its 18 requests as
follows:

During EPA Headquarters’ investigation into the science misconduct allegations

submitted by the Coalition, the Region would have had to submit records showing

that the specific allegations made by the Coalition were incorrect. Under this

FOIA, we are looking for the documents that Region 1 would have had to have

sent EPA Headquarters refuting the Coalitions specific scientific allegations. . . .
We are simply asking for the specific documents that Region 1 may have already
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gathered and sent to EPA Headquarters during EPA Headquarters’ investigation

into the Coalition’s allegations of science misconduct on specific issues identified

in each of the individual FOIA requests.

Perkins Decl. { 10; Compl. Ex. 38.

14, Following its receipt of Plaintiff’s revised FOIA request, the Region notified
Plaintiff that its subsequent clarification was sufficient to permit processing of Plaintiff’s
requests. Perkins Decl. { 11; Compl. Ex. 38

15. Prior to Plaintiff’s clarification, the Region 1 FOIA Officer initially forwarded the
18 FOIA requests to Dan Arsenault of the Office of Ecosystem Protection, the NPDES permit
writer responsible for drafting the permits for Dover, Newmarket, and Exeter. Perkins Decl. { 8.

16. Following Plaintiff’s clarification of its 18 FOIA requests, the Region also
provided a copy of Plaintiff’s November 6, 2012, revised FOIA request to the Office of
Ecosystem Protection. Id. | 12.

17.  As the program office within Region 1 responsible for NPDES permit issuance,
the Office of Ecosystem Protection was the only office that interacted with Agency Headquarters
and transmitted written information to Headquarters in order to respond substantively to
Plaintiff’s allegations of scientific misconduct. Id.

18.  This exchange of information between Region 1 and Headquarters was limited to
program management and, as such, the Region determined that the universe of custodians who
potentially possessed responsive records was limited to managers within the Office of Ecosystem
Protection. Id.

19.  These managers included Stephen Perkins, then-Director of the Office of
Ecosystem Protection, Carl Deloi, Chief, Wetlands and Information Branch, and Brian Pitt,

Chief, Municipal Permits Section. Id.
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20. Region 1 counsel instructed the relevant custodians to review their files and
retrieve any documents that had been transmitted by Region 1 to Headquarters to respond to the
Coalition’s scientific misconduct allegations. Id.

21. In addition, two program staff members, Mr. Arsenault and David Pincumbe, both
permit writers who were involved with the Agency’s response to the Coalition’s allegations,
were also asked whether they had transmitted any documents to Headquarters in connection with
the response. 1d.

22. No other office or staff member would likely have possessed any responsive
records. Id.

23.  The relevant custodians searched for records in their email, electronic files, and
paper files, and forwarded the results of their search to Mr. Bukhari, who then reviewed the
records to determine their responsiveness to Plaintiff’s revised FOIA request. 1d. {1 13-14.

24. The Region also coordinated its response with EPA Headquarters, which had
separately received numerous additional FOIA requests from Plaintiff relating to the same
general subject matter. Id. { 15.

25. In total, the Region located four records totaling 26 pages that were responsive to
the Plaintiff’s revised FOIA request. 1d.  16.

26.  The Region exercised its discretion to release portions of three records that
contained deliberative material after it determined that there was no foreseeable harm in
disclosing the material, but continued to withhold portions of one draft letter pursuant to

Exemption 5. Id. 11 16, 18.
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27. On November 30, 2012, EPA responded to Plaintiff’s FOIA request by releasing
four documents totaling 26 pages, which included three responsive records released in full and
one draft letter withheld in part under Exemption 5. Id. 1 17-18.

28.  The draft letter was prepared by Mr. Perkins and had been reviewed by other
program managers and staff, including Mr. Pitt, Mr. Deloi, Mr. Pincumbe, and Mr. Bukhari,
before transmission to EPA Headquarters. Id. 118 & Ex. C.

29. The draft letter contained recommended positions and language for consideration
by EPA Headquarters in responding to Plaintiff’s allegations of scientific error, and was intended
by Region 1 staff as a starting point for Headquarters’ deliberations prior to the completion of the
EPA’s September 27, 2012, final response letter. Id. 119 & Ex. C.

30. The withheld portions of the draft letter contain candid opinions and potential
counterarguments for possible inclusion in the Agency’s response to Plaintiff’s allegations, the
release of which would have a chilling effect on staff members’ ability to engage in open and
frank discussions in developing an Agency response. Id. 19 & Ex. C.

31.  Where non-exempt information could be segregated from exempt information,
EPA took care to segregate and disclose the non-exempt factual portions of the draft letter and
portions that also appear with little substantive change in the Agency’s final September 27, 2012,
letter addressing the Coalition’s scientific misconduct allegations. 1d. {1 18, 20.

32. Based on Plaintiff’s classification as a “commercial requester” under 40 C.F.R.
§ 2.107(c)(i), EPA assessed Plaintiff $413.90 “for the time spent searching for records,
reviewing the records for possible disclosure, and for the cost of each page of duplication.”

Declaration of Cristeen Schena (“Schena Decl.”) { 5.
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33. In addition to 1.5 hours of total search time, the processing of Plaintiff’s FOIA
requests required a Region 1 attorney to expend 8.5 hours on reviewing the collected documents
to determine their responsiveness to the FOIA requests (which necessarily entailed consultation
with the program staff given the technical nature of the requests), determining whether relevant
FOIA exemptions applied and discussing with program staff whether materials deemed
deliberative should nonetheless be disclosed on a discretionary basis, summarizing his analysis
in a memorandum, and coordinating the Region’s response with EPA Headquarters. 1d. 1 7-8.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HALL & ASSOCIATES,
Plaintiff,

Civil Action No. 13-830 (JEB)

V.

U.S. ENVIRONMENTAL PROTECTION
AGENCY,

Defendant.

N N N N N N N N N N N N

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

Plaintiff, Hall & Associates, has brought this action to challenge the response by the
Defendant, the United States Environmental Protection Agency (“EPA” or “Agency”), to a
multitude of requests under the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552, as
amended, that Plaintiff submitted on September 26, 2012. As of this filing, the EPA has satisfied
all of its obligations with respect to the 18 FOIA requests that Plaintiff submitted to EPA’s
Region 1. In response to Plaintiff’s wide-ranging requests, the scope of which Plaintiff clarified
on November 6, 2012, EPA conducted a search reasonably designed to uncover responsive
records, produced to Plaintiff all of the responsive, non-exempt Agency records subject to the
FOIA to which it is entitled, and properly invoked FOIA Exemption 5 to withhold portions of a
single draft letter to protect pre-decisional, deliberative communications. In addition, the fees
that the EPA assessed in connection with its response to Plaintiff’s 18 FOIA requests were
reasonable and consistent with EPA regulations and the FOIA. As there are no material facts in
dispute, EPA is entitled to summary judgment with respect to all claims that have been asserted

in this action.
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BACKGROUND

. PLAINTIFF’S SUBMISSION OF 18 FOIA REQUESTS TO EPA REGION 1

By letters dated September 26, 2012, Plaintiff, a “regulatory consultant and/or special
counsel to municipal and private entities regarding environmental matters,” submitted 18 FOIA
requests to EPA’s Region 1, the Agency’s regional office for the New England States. Compl.
19, 11 & Exs. 1-18; Declaration of Stephen Perkins (“Perkins Decl.”) { 2. Plaintiff alleges that
it made the 18 FOIA requests on behalf of the Great Bay Municipal Coalition (“the Coalition”),
an association of five New Hampshire cities, Dover, Exeter, Newmarket, Portsmouth, and
Rochester, that discharge directly into the Great Bay Estuary or into its tributaries. Compl. {1 2,
11; Perkins Decl. Ex. A.

A. Background of the EPA’s National Pollutant Discharge Elimination System
Permit Program

The 18 FOIA requests sought records associated with EPA’s proposed National Pollutant
Discharge Elimination System (“NPDES”) permits for Dover, Exeter, and Newmarket, New
Hampshire. Perkins Decl. 1 5. The Clean Water Act, 33 U.S.C. § 1251, et seq., is the primary
federal statute focused on protecting the Nation’s surface waters from pollution, and the NPDES
permit program created under Section 402 of the Clean Water Act, 33 U.S.C. § 1342, is a
centerpiece of this effort. Perkins Decl. 1 5. Unless authorized by an NPDES permit, point
source discharges of pollutants to the surface waters of the United States are generally

prohibited.! Id. The Clean Water Act’s various requirements for limiting pollution are

! Section 502(14) of the Clean Water Act defines “point source” as “any discernible, confined
and discrete conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit,
well, discrete fissure, container, rolling stock, concentrated animal feeding operation, or vessel or
other floating craft, from which pollutants are or may be discharged. This term does not include
agricultural storm water discharges and return flows from irrigated agriculture.” 33 U.S.C.
§ 1362.
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implemented on a facility-specific basis by incorporating appropriate discharge limits and other
requirements into an NPDES permit issued to the facility by the EPA. 1d. EPA Region 1
administers the NPDES program and issues NPDES permits in New Hampshire. Id. The subject
matter of Plaintiff’s FOIA requests generally related to the Region’s determination under the
Clean Water Act to impose an effluent limitation for total nitrogen on publicly owned treatment
works operated by Dover, Exeter, and Newmarket. Id. § 6; Compl. § 11. Plaintiff alleges that
the municipalities that make up the Coalition are “adversely impacted by EPA’s determination
that they must achieve a transparency-based 0.3 mg/l total nitrogen instream requirement to
allow eelgrass populations to recover.” Compl. { 2.

Prior to the submission of its 18 FOIA requests, the Coalition, through Plaintiff, had sent
a 15-page letter dated May 4, 2012, to the EPA Administrator and the EPA Inspector General
alleging “scientific misconduct” on the part of EPA Region 1 over the development of nutrient
effluent limitations for sewage treatment plants discharging into the Great Bay Estuary. 1d. {{ 2,
12. The Coalition demanded that a review of the Great Bay water quality criteria compliance
and permitting be withdrawn from EPA Region 1 and transferred to an independent panel of
experts and that the Region’s actions be investigated by the Office of Inspector General. Id. |
12; Perkins Decl. 1 6 & Ex. A. By letter dated September 27, 2012, Nancy Stoner, then Acting
Assistant Administrator for the Office of Water, responded that there was no evidence that
Region 1 had engaged in any scientific misconduct. Compl. { 12; Perkins Decl. 1 6 & Ex. B.

B. Plaintiff Clarifies the Scope of Its 18 FOIA Requests

In each of its 18 FOIA requests, Plaintiff set forth a statement and asked that the Region
provide “all analyses of information from the Great Bay Estuary that shows this statement is

incorrect.” See Compl. § 11 & Exs. 1-18. The statements that Plaintiff asked the Region to
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produce records to disprove were drawn from several contexts, including (1) statements made in
a letter dated July 13, 2012, from Plaintiff to Ellen Gilinsky, Senior Policy Advisor in EPA’s
Office of Water, entitled “Confirmation of Major Scientific Errors/Uncertainties Regarding
Proposed TN reduction for Great Bay Estuary in Depositions of Mr. Philip Trowbridge and Dr.
Fred Short”; (2) statements attributed to Mr. Trowbridge and Dr. Short in depositions in
connection with a civil action then pending in New Hampshire state court; and (3) statements
from EPA’s fact sheets for the proposed permits. See Perkins Decl. § 7; Compl. Ex. 37.

The Region consolidated Plaintiff’s 18 FOIA requests given their shared link to the
Coalition’s allegations of scientific misconduct. See Perkins Decl. § 8. On October 22, 2012,
the Region informed Plaintiff that all 18 FOIA requests were improper because they did not
reasonably describe the records being sought as required by 40 C.F.R. § 2.102(c). Seeid.  9;
Compl. Ex. 37. The Region advised that the requests would require it to “examine thousands of
pages of records within the agency to ascertain whether any information in them can be
construed as relevant to the statements in the request” and “further determine whether such
materials amount to ‘analyses of information from the Great Bay Estuary,’” and offered Plaintiff
the opportunity to modify its requests. See Perkins Decl. {1 9; Compl. Ex. 37. By letter dated
November 6, 2012, Plaintiff referred to the issues raised in its May 4, 2012, letter to EPA
Headquarters alleging science misconduct on the part of the Region and its supplemental
correspondence to Ms. Gilinsky, and clarified the scope of its 18 requests as follows:

During EPA Headquarters’ investigation into the science misconduct allegations

submitted by the Coalition, the Region would have had to submit records showing

that the specific allegations made by the Coalition were incorrect. Under this

FOIA, we are looking for the documents that Region 1 would have had to have

sent EPA Headquarters refuting the Coalitions specific scientific allegations. . . .

We are simply asking for the specific documents that Region 1 may have already
gathered and sent to EPA Headquarters during EPA Headquarters’ investigation
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into the Coalition’s allegations of science misconduct on specific issues identified
in each of the individual FOIA requests.

Perkins Decl. 1 10; Compl. Ex. 38. Following its receipt of Plaintiff’s revised FOIA request, the
Region notified Plaintiff that its subsequent clarification was sufficient to permit processing of
Plaintiff’s requests. Perkins Decl. § 11; Compl. Ex. 39.

1. EPA’S SEARCH FOR AND DISCLOSURE OF NON-EXEMPT RECORDS IN
RESPONSE TO PLAINTIFF’S 18 FOIA REQUESTS, AS REVISED

A. Search of Office of Ecosystem Protection for Responsive Records and Partial
Withholding of Draft Letter Under Exemption 5

Initially, the Region 1 FOIA Officer forwarded the 18 FOIA requests to Dan Arsenault of
the Office of Ecosystem Protection, the NPDES permit writer responsible for drafting the
permits for Dover, Newmarket, and Exeter. Perkins Decl. { 8. Upon his review of the 18 FOIA
requests, Mr. Arsenault forwarded them to Samir Bukhari, Region 1 counsel, for further review.
Id. Following Plaintiff’s clarification of its 18 FOIA requests, the Region also provided a copy
of Plaintiff’s November 6, 2012, revised FOIA request to the Office of Ecosystem Protection.
Id. 1 12. As the program office within Region 1 responsible for NPDES permit issuance, the
Office of Ecosystem Protection was the only office that interacted with Agency Headquarters
and transmitted written information to Headquarters in order to respond substantively to
Plaintiff’s allegations of scientific misconduct. Id. This exchange of information between
Region 1 and Headquarters was limited to program management and, as such, the Region
determined that the universe of custodians who potentially possessed responsive records was
limited to managers within the Office of Ecosystem Protection. Id. These managers included
Stephen Perkins, then-Director of the Office of Ecosystem Protection, Carl Deloi, Chief,

Wetlands and Information Branch, and Brian Pitt, Chief, Municipal Permits Section. Id.
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Region 1 counsel instructed the relevant custodians to review their files and retrieve any
documents that had been transmitted by Region 1 to Headquarters to respond to the Coalition’s
scientific misconduct allegations. Id. In addition, two program staff members, Mr. Arsenault
and David Pincumbe, both permit writers who were involved with the Agency’s response to the
Coalition’s allegations, were also asked whether they had transmitted any documents to
Headquarters in connection with the response. 1d. The Region determined that no other office or
staff member would likely have possessed any responsive records. Id.

The relevant custodians searched for records in their email, electronic files, and paper
files, and forwarded the results of their search to Mr. Bukhari, who then reviewed the records to
determine their responsiveness to Plaintiff’s revised FOIA request. 1d. {f 13-14. The Region
also coordinated its response with EPA Headquarters, which had separately received numerous
additional FOIA requests from Plaintiff relating to the same general subject matter. Id. § 15; see
also Hall & Assocs. v. U.S. Environmental Protection Agency, No. 13-823-RLW (D.D.C. filed
June 3, 2012).

B. Release of Responsive Records and Assessment of Fees

In total, the Region located four records totaling 26 pages that were responsive to the
Plaintiff’s revised FOIA request. Perkins Decl. § 16. Although the Region exercised its
discretion to release portions of three records that contained deliberative material after it
determined that there was no foreseeable harm in disclosing the material, it continued to
withhold portions of one draft letter. Id. 1§ 16, 18 & Ex. C. On November 30, 2012, EPA
responded to Plaintiff’s FOIA request by releasing in full three responsive records and
withholding in part one draft letter under Exemption 5. Id. {1 17-18. Based on Plaintiff’s

classification as a “commercial requester” under 40 C.F.R. 8 2.107(c)(i), EPA assessed Plaintiff
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$413.90 “for the time spent searching for records, reviewing the records for possible disclosure,
and for the cost of each page of duplication.” Declaration of Cristeen Schena (“Schena Decl.”) |
5. Specifically, in addition to 1.5 hours of total search time, the processing of Plaintiff’s FOIA
requests required a Region 1 attorney to expend 8.5 hours on reviewing the collected documents
to determine their responsiveness to the FOIA requests (which necessarily entailed consultation
with the program staff given the technical nature of the requests), determining whether relevant
FOIA exemptions applied and discussing with program staff whether materials deemed
deliberative should nonetheless be disclosed on a discretionary basis, summarizing his analysis
in a memorandum, and coordinating the Region’s response with EPA Headquarters. 1d. 1 7-8.

Thereafter, Plaintiff appealed the EPA’s response and challenged the amount of fees
assessed as unreasonable, but was unsuccessful. Plaintiff subsequently filed this action.

LEGAL STANDARD

Summary judgment is appropriate when the pleadings and evidence “show that there is
no genuine issue as to any material fact and that the moving party is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(c); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 (1986);
Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986); Tao v. Freeh, 27 F.3d 635, 638 (D.C. Cir.
1994). The party seeking summary judgment must demonstrate the absence of a genuine issue of
material fact. See Celotex, 477 U.S. at 248. A genuine issue of material fact is one that “might
affect the outcome of the suit under the governing law.” Anderson, 477 U.S. at 248. Once the
moving party has met its burden, the nonmoving party “may not rest upon the mere allegations
or denials of his pleading, but . . . must set forth specific facts showing that there is a genuine

issue for trial.” Id.
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The “vast majority” of FOIA cases are decided on motions for summary judgment. See
Brayton v. Office of U.S. Trade Rep., 641 F.3d 521, 527 (D.C. Cir. 2011); Media Research Ctr.
v. U.S. Dep’t of Justice, 818 F. Supp. 2d 131, 136 (D.D.C. 2011) (“FOIA cases typically and
appropriately are decided on motions for summary judgment.”); Citizens for Responsibility &
Ethics in Washington v. U.S. Dep’t of Labor, 478 F. Supp. 2d 77, 80 (D.D.C. 2007) (“CREW”).
An agency may be entitled to summary judgment in a FOIA case if it demonstrates that no
material facts are in dispute, it has conducted an adequate search for responsive records and each
responsive record that it has located either has been produced to the plaintiff or is exempt from
disclosure. See Weisberg v. Dep’t of Justice, 627 F.2d 365, 368 (D.C. Cir. 1980). To meet its
burden, a defendant may rely on reasonably detailed and non-conclusory declarations. See
McGehee v. C.1.A., 697 F.2d 1095, 1102 (D.C. Cir. 1983); Vaughn v. Rosen, 484 F.2d 820 (D.C.
Cir. 1973), cert. denied, 415 U.S. 977 (1974); Media Research Ctr., 818 F. Supp. 2d at 137.
“[T]he Court may award summary judgment solely on the basis of information provided by the
department or agency in declarations when the declarations describe ‘the documents and the
justifications for nondisclosure with reasonably specific detail, demonstrate that the information
withheld logically falls within the claimed exemption, and are not controverted by either contrary
evidence in the record nor by evidence of agency bad faith.”” CREW, 478 F. Supp. 2d at 80
(quoting Military Audit Project v. Casey, 656 F.2d 724, 738 (D.C. Cir. 1981)). “[A]n agency’s
justification for invoking a FOIA exemption is sufficient if it appears ‘logical’ or “plausible.””
Media Research Ctr., 818 F. Supp. 2d at 137 (quoting Larson v. Dep’t of State, 565 F.3d 857,
862 (D.C. Cir. 2009)).

In support of this motion, the EPA has submitted the Declaration of Stephen Perkins, then

Director of the Office of Ecosystem Protection, and the Declaration of Cristeen Schena, Regional
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Freedom of Information Act Office for Region 1, to explain and justify the Agency’s response to
Plaintiff’s 18 FOIA requests.
ARGUMENT

. EPA ISENTITLED TO SUMMARY JUDGMENT BECAUSE ITS SEARCH WAS

REASONABLY CALCULATED TO UNCOVER RESPONSIVE RECORDS AND

IT PROPERLY APPLIED EXEMPTION 5 TO REDACT ADRAFT LETTER

The FOIA requires that a federal agency release all agency records responsive to a
properly submitted request unless such records are protected from disclosure by one or more of
the Act’s nine exemptions. 5 U.S.C. § 552(b); U.S. Dep’t of Justice v. Tax Analysts, 492 U.S.
136, 150-51 (1989). Once the court determines that an agency has released all non-exempt
material, it has no further judicial function to perform under the FOIA and the FOIA claim is
moot. Perry v. Block, 684 F.2d 121, 125 (D.C. Cir. 1982); Muhammad v. U.S. Customs &
Border Prot., 559 F. Supp. 2d 5, 7-8 (D.D.C. 2008). As demonstrated below, the EPA conducted
a comprehensive search for Agency records responsive to Plaintiff’s 18 FOIA requests, as
revised on November 6, 2012, and properly invoked FOIA Exemption 5 to withhold in part one

draft letter.

A The EPA’s Search Was Reasonably Calculated to Uncover Records
Responsive to Plaintiff’s FOIA Request

Under the FOIA, an agency must undertake a search that is “reasonably calculated to
uncover all relevant documents.” Weisberg v. Dep’t of Justice, 705 F.2d 1344, 1351 (D.C. Cir.
1983). If it conducts such a search, an agency’s search for records is adequate. See Valencia-
Lucena v. U.S. Coast Guard, 180 F.3d 321, 325 (D.C. Cir. 1999); Oglesby v. Dep’t of the Army,
920 F.2d 57, 68 (D.C. Cir. 1990) (“[T]he agency must show that it made a good faith effort to
conduct a search for the requested records, using methods which can be reasonably expected to

produce the information requested.”). A search is not inadequate merely because it failed to
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“uncover[] every document extant.” SafeCard Servs., Inc. v. S.E.C., 926 F.2d 1197, 1201 (D.C.
Cir. 1991); see Judicial Watch v. Rossotti, 285 F. Supp. 2d 17, 26 (D.D.C. 2003) (explaining that
“[p]erfection is not the standard by which the reasonableness of a FOIA search is measured”).
Rather, a search is inadequate only if the agency fails to “show, with reasonable detail, that the
search method . . . was reasonably calculated to uncover all relevant documents.” Oglesby, 920
F.2d at 68. An adequate search is determined on a case-by-case basis. Davis v. Dep’t of Justice,
460 F.3d 92, 103 (D.C. Cir. 2006) (“[T]he adequacy of an agency’s search is measured by a
standard of reasonableness, and is dependent upon the circumstances of the case.” (internal
quotation marks and citation omitted)). “Once the agency has shown that its search was
reasonable, the burden shifts to [plaintiff] to rebut [defendant’s] evidence by a showing that the
search was not conducted in good faith.” Moore v. F.B.1., 883 F. Supp. 2d 155, 162 (D.D.C.
2012). Hypothetical assertions are insufficient to raise a material question of fact with respect to
the adequacy of an agency’s search. Oglesby, 920 F.2d at 67 n.13. “Agency affidavits enjoy a
presumption of good faith that withstands purely speculative claims about the existence and
discoverability of other documents.” Chamberlain v. U.S. Dep’t of Justice, 957 F. Supp. 292,
294 (D.D.C. 1997), aff’d, 124 F.3d 1309 (D.C. Cir. 1997).

Here, as Mr. Perkins’s declaration establishes, the EPA’s search was reasonably
calculated to uncover all Agency records responsive to Plaintiff’s 18 requests. As Plaintiff
clarified through its November 6, 2012, revised FOIA request, Plaintiff was seeking a very
specific set of records, specifically “the documents that Region 1 would have had to have sent
EPA Headquarters refuting the Coalitions specific scientific allegations” and “the specific
documents that Region 1 may have already gathered and sent to EPA Headquarters during EPA

Headquarters’ investigation into the Coalition’s allegations of science misconduct on specific

10
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issues identified in each of the individual FOIA requests.” Perkins Decl. 1 10; Compl. Ex. 38.
In light of this clarification, it was entirely logical for Region 1 to task the Office of Ecosystem
Protection to search for responsive records because not only was the Office of Ecosystem
Protection responsible for NPDES permit issuance, but it was also the only office that interacted
with Agency Headquarters and transmitted written information to Headquarters in order to
respond substantively to Plaintiff’s allegations of scientific misconduct. Perkins Decl. { 12.
Furthermore, the Region identified all of the program staff who had involvement with the
Agency’s response to Plaintiff’s allegations, including three managers, Mr. Perkins, Mr. Deloi,
and Mr. Pitt, and two permit writers, Mr. Arsenault and Mr. Pincumbe, and directed them to
conduct a search of their paper and electronic files for any documents that had been transmitted
to Headquarters for purposes of responding to the Coalition’s scientific misconduct allegations,
or affirm that they had no such files. Id. 1 12-13. See Citizens for Responsibility & Ethics in
Washington v. U.S. Dep’t of Justice, 822 F. Supp. 2d 12, 19 (D.D.C. 2011) (finding that agency
took steps reasonably calculated to uncover all relevant documents where “the search was
directed at the people and offices most likely to have responsive information”).

As Mr. Perkins attested, the program management “was still intimately familiar with
what the universe of transmitted documents comprised and was able to directly retrieve these
documents” given the importance of this matter, the sensitive nature of the Coalition’s
allegations of scientific misconduct, and proximity in time between the submission of the 18
FOIA requests on September 26, 2012, and the transmission of documents from the Office of
Ecosystem Protection to EPA Headquarters between May 4, 2012, and September 27, 2012.
Perkins Decl. § 12. See Roman v. Dep’t of Air Force, No. 12-1381 (EGS), 2013 WL 3388393, at

*7 (D.D.C. July 9, 2013) (concluding that it was reasonable for an agency to take a general

11
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approach to its search where agency tasked staff member who was familiar with all aspects of a
government research program to search for records in response to plaintiff’s claim that more than
one research facility existed); Anderson v. U.S. Dep’t of State, 661 F. Supp. 2d 6, 11 (D.D.C.
2009) (finding that “[m]anually searching the retired records without using specific search terms
could reasonably be expected to produce the requested information given the limited scope of the
request and the fact that those conducting the search were familiar with the request” and holding
that agency’s description of its search was therefore sufficient).

The foregoing establishes that the Agency’s search was designed to capture the specific
set of records -- that is, documents transmitted from Region 1 to EPA Headquarters in order to
respond to the Coalition’s allegations -- sought by the Plaintiff. Accordingly, because the
Agency searched for and produced the very records that were expressly requested in Plaintiff’s
revised FOIA request, the Court should find that the EPA conducted a thorough search
reasonably calculated to uncover records responsive to Plaintiff’s 18 FOIA requests.

B. EPA Properly Invoked Exemption 5 to Withhold Predecisional Deliberations
in A Single Draft Letter

FOIA Exemption 5 protects from disclosure “inter-agency or intra-agency memorandums
or letters which would not be available by law to a party . . . in litigation with the agency.” 5
U.S.C. 8 552(b)(5). The exemption protects records that ordinarily would be privileged in the
civil discovery context, and thus encompasses the deliberative process privilege, the attorney-
client privilege, and the attorney work product doctrine. See Nat’l Labor Relations Bd. v. Sears,
Roebuck & Co., 421 U.S. 132, 148-49 (1975); Martin v. Office of Special Counsel, Merit Sys.
Prot. Bd., 819 F.2d 1181, 1184-87 (D.C. Cir. 1987). As explained below, the EPA withheld one

record in part pursuant to the deliberative process privilege.
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To qualify for protection under the deliberative process privilege, a record must be “both
predecisional and deliberative.” Mapother v. Dep’t of Justice, 3 F.3d 1533, 1537 (D.C. Cir.
1993). A document is pre-decisional if “it was generated before the adoption of an agency
policy,” and deliberative if “it reflects the give-and-take of the consultative process.” Coastal
States Gas Corp. v. Dep’t of Energy, 617 F.2d 854, 866 (D.C. Cir. 1980). The purpose of the
deliberative process privilege is to “prevent injury to the quality of agency decisions.” Sears,
421 U.S. at 151. The privilege applies to documents “reflecting advisory opinions,
recommendations and deliberations comprising part of a process by which governmental
decisions and policies are formulated.” 1d. at 150; Coastal States, 617 F.2d at 866 (deliberative
process privilege protects documents “which would inaccurately reflect or prematurely disclose
the views of the agency”). The privilege “ensur[es] that persons in an advisory role would be
able to express their opinions freely to agency decision-makers without fear of publicity. . ..
Such consultations are an integral part of its deliberative process; to conduct this process in
public view would inhibit frank discussion of policy matters and likely impair the quality of
decisions.” McKinley v. Bd. of Governors of Fed. Reserve Sys., 647 F.3d 331, 339-40 (D.C. Cir.
2011) (quoting Ryan v. Dep’t of Justice, 617 F.2d 781, 789-90 (D.C. Cir. 1980)); Tax Analysts v.
IRS, 117 F.3d 607, 617 (D.C. Cir. 1997) (noting that the privilege “reflect[s] the legislative
judgment that the quality of administrative decision-making would be seriously undermined if
agencies were forced to ‘operate in a fishbow!’ because the full and frank exchange of ideas on
legal or policy matters would be impossible™).

The deliberative process privilege also protects factual materials that are closely
intertwined with opinions, recommendations, and deliberations. Ancient Coin Collectors Guild

v. U.S. Dep’t of State, 641 F.3d 504, 513 (D.C. Cir. 2011) (“[T]he legitimacy of withholding
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does not turn on whether the material is purely factual in nature or whether it is already in the
public domain, but rather on whether the selection or organization of facts is part of an agency’s
deliberative process.”); Mapother, 3 F.3d at 1538-39. Whether a document is pre-decisional
does not depend on the agency’s ability to identify a specific decision for which the document
was prepared. Sears, 421 U.S. at 151 n.18. Rather, the deliberative process privilege applies as
long as the document is generated as part of a continuing process of agency decision-making.
Here, Region 1 applied the Exemption 5 deliberative process privilege to redact portions
of a draft letter prepared by Mr. Perkins that had also been reviewed by other program managers
and staff, including Mr. Pitt, Mr. Deloi, Mr. Pincumbe, and Mr. Bukhari, before transmission to
EPA Headquarters. Perkins Decl. 1 18 & Ex. C. As Mr. Perkins described, the draft letter
contained recommended positions and language for consideration by EPA Headquarters in
responding to Plaintiff’s allegations of scientific error, and was intended by Region 1 staff as a
starting point for Headquarters’ deliberations prior to the completion of the EPA’s September 27,
2012, final response letter. Id. § 19 & Ex. C. The withheld portions of the draft letter contain
candid opinions and potential counterarguments for possible inclusion in the Agency’s response
to Plaintiff’s allegations, the release of which would have a chilling effect on staff members’
ability to engage in open and frank discussions in developing an Agency response. Id. Because
the withheld information did not represent an official Agency decision and instead reflected
issues that were still in development, the EPA’s partial withholding of the draft letter was proper.
See Elec. Privacy Info. Ctr. v. U.S. Dep’t of Homeland Sec., No. 10-1992 (RCL), 2013 WL
829483, at *12 (D.D.C. Mar. 7, 2013) (holding that a document containing draft language
regarding a suggested response letter to plaintiff, as well as other draft letters, were properly

withheld pursuant to the deliberative process privilege); Gold Anti-Trust Action Comm., Inc. v.
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Bd. of Governors of Fed. Reserve Sys., 762 F. Supp. 2d 123, 138 (D.D.C. 2011) (“With respect
to the final letters, which have already been provided to plaintiff, the Court agrees that disclosure
of the draft letters would reveal the predecisional, deliberative process of the agency in
formulating the content of the final letters.”); Sierra Club v. U.S. Dep’t of Interior, 384 F. Supp.
2d 1, 19-20 (D.D.C. 2004) (“The Court agrees that these draft letters are privileged under
Exemption 5 because they constitute recommendations from staff as to how agency officials
might handle congressional inquiries. They clearly were subject to review and revision by the
final sender.”). Thus, the Court should find that the EPA properly invoked Exemption 5 to
withhold in part the draft letter prepared by Region 1 staff.

C. EPA Complied With FOIA’s Segregability Requirement

Under the FOIA, if a record contains information exempt from disclosure, any
“reasonably segregable,” non-exempt information must be disclosed after redaction of the
exempt information. 5 U.S.C. 8 552(b). Non-exempt portions of records need not be disclosed
if they are “inextricably intertwined with exempt portions.” Mead Data Cent., Inc. v. Dep’t of
the Air Force, 566 F.2d 242, 260 (D.C. Cir. 1977). To establish that all reasonably segregable,
non-exempt information has been disclosed, an agency need only show “with ‘reasonable
specificity’” that the information it has withheld cannot be further segregated. Armstrong v.
Executive Office of the President, 97 F.3d 575, 578-79 (D.C. Cir. 1996); Canning v. Dep’t of
Justice, 567 F. Supp. 2d 104, 110 (D.D.C. 2008). To begin with, although certain portions of
three responsive documents were exempt from disclosure pursuant to Exemption 5, the Region
nonetheless determined that it would make discretionary releases where the disclosure would not
result in any foreseeable harm. Perkins Decl. § 16. With respect to the one draft letter for which

the Region continued to assert Exemption 5, where non-exempt information could be segregated
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from exempt information, EPA took care to segregate and disclose the non-exempt factual
portions of the draft letter and portions that also appear with little substantive change in the
Agency’s final September 27, 2012, letter addressing the Coalition’s scientific misconduct
allegations. Id. 11 18, 20. EPA has established, with reasonable specificity, that this responsive
draft letter was redacted in part after a determination that there were no further segregable
portions of the draft letter that could be released without revealing facts that would expose
Agency deliberations. 1d.

Therefore, the Court should find that EPA has properly complied with its duty to
segregate exempt from non-exempt information in the draft letter.

1. EPA’S ASSESSMENT OF SEARCH, REVIEW, AND DUPLICATION FEES WAS
REASONABLE

Finally, the Plaintiff objects to the requested fees on the grounds the requested amount is
unreasonable. The EPA’s request for $413.90 in payment of search, review, and duplication fees
was based on the following rates applicable to commercial requesters: (1) $61.50, for search time
for two manager level employees (1.5 hours at $41 per hour); (2) $348.50, for review time for
one manager level employee (8.5 hours at $41 per hour); and (3) $3.90 for duplication (26 pages
of hardcopies charged at $0.15 per page). Schena Decl. 1 5. Plaintiff does not contest its
designation as a commercial requester or dispute that the hourly rates are consistent with EPA
regulations. See 40 C.F.R. § 2.107(c)(i)-(ii). Plaintiff also does not challenge the 1.5 hours of
search time or the duplication charges, but alleges that “[t]he fact the Region is claiming that

reviewing eighteen pages took 8.5 hours is inappropriate.”® See Compl. { 30.

2 Although Plaintiff is apparently under the impression that the Region needed to review only 18
of the 26 pages that were produced because “one document was from a third-party document
which required no review by the Region for deliberative, pre-decisional material,” see Compl.
Ex. 42, all 26 pages of responsive records were reviewed to determine whether any relevant
FOIA exemption applied, not just Exemption 5. See Schena Decl. { 7.

16



S. Exh. 25
Case 1:13-cv-00830-JEB Document 9 Filed 08/07/13 Page 26 of 27

As Ms. Schena explained, however, the processing of Plaintiff’s FOIA requests required
a Region 1 attorney to expend 8.5 hours on reviewing the collected documents to determine their
responsiveness to the FOIA requests (which necessarily entailed consultation with the program
staff given the technical nature of the requests), determining whether relevant FOIA exemptions
applied to the 26 pages of responsive records and conferring with program staff, through
multiple rounds of discussion, as to whether materials deemed deliberative should nonetheless be
disclosed on a discretionary basis, summarizing his analysis in a memorandum, and coordinating
the Region’s response with EPA headquarters. Schena Decl. {1 7. Accordingly, the Plaintiff’s
“bare allegations” that the EPA’s fee assessment is unreasonable is insufficient to create a
genuine issue of material fact sufficient to avoid summary judgment on this issue. See
Rosenberg v. U.S. Dep’t of Immigration & Customs Enforcement, No. 12-452 (CKK), 2013 WL
3803899, at *9-*10 (D.D.C. July 23, 2013) (citing Nat’l Treas. Employees Union v. Griffin, 811
F.2d 644, 650 (D.C. Cir. 1987)).

CONCLUSION

For the reasons set forth above, the EPA respectfully requests that the Court grant
summary judgment in its favor as to all claims in this case.
Date: August 7, 2013 Respectfully submitted,

RONALD C. MACHEN JR., D.C. Bar #447889
United States Attorney
for the District of Columbia

DANIEL F. VAN HORN, D.C. Bar #924092
Chief, Civil Division

By: _ /s/ Michelle Lo
MICHELLE LO

Assistant United States Attorney
555 4th Street, N.W.
Washington, D.C. 20530
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Tel: (202) 514-5134 Fax: (202) 514-8780
Michelle.Lo2@usdoj.gov

Of counsel:

Scott Albright, Esq.

Office of General Counsel

U.S. Environmental Protection Agency
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
Region I — New England
5 Post Office Square, Suite 100
Boston, MA 02109-3912

VIA U.S. MAIL AND FOIA ONLINE

September 11, 2013

Mr. John C. Hall

Hall & Associates

1620 I Street, NW, Suite 701
Washington, DC 20006-4033

RE: Freedom of Information Act Request No. EPA-HQ-2013-000723
Dear Mr. Hall:

This is in response to your Freedom of Information Act (“FOIA”) request of October 22,
2012, originally submitted to EPA Headquarters. On December 2012, you administratively
appealed EPA Headquarters® response to this request. On February 15, 2013, EPA’s Office
of General Counsel advised as part of its appeal determination that responsive documents
may be located in EPA Region 1 offices, and referred the request to Region 1 for a direct
response.

As background, on May 4, 2012, Hall & Associates sent a letter to EPA Administrator Lisa
Jackson and EPA Inspector General Arthur Elkins alleging scientific misconduct by Region
1 over the development of nutrient effluent limitations for sewage treatment plants
discharging into the Great Bay Estuary. On September 27, 2012, EPA Headquarters sent
Hall & Associates a response to this letter stating that there was no evidence Region 1 had
engaged in any such scientific misconduct. In your FOIA request, you state:

“The following statements were made by Nancy Stoner in the September 27, 2012
letter:

The [peer] reviewers had access to all comments provided to NH DES
during the public comment period described above, including those
of the affected municipalities.

Please provide us with (1) a copy of all materials (other than the 2009 Criteria
document) provided to the peer reviewers and (2) any records indicating whether
the peer reviewers were allowed to review comments developed by the Coalition, or
its representatives, after the ‘public comments period’ for the 2009 Criteria
document, when it was learned that a peer review was ongoing.”



New Hampshire Department of Environmental Services (“NHDES”) conducted a water
quality analysis for the Great Bay Estuary to support development of numeric nutrient
criteria and published it in 2009 as the “Numeric Nutrient Criteria for the Great Bay
Estuary.” The 2009 Criteria document was subject to a public comment period, which
closed on March 20, 2009. Later that year, on December 15, 2009, NHDES requested peer
review of the 2009 Criteria document through EPA’s Nutrient Scientific Technical
Exchange Partnership and Support (“N-STEPS”) program. In April 2010, two experts in
the discipline of estuarine science, Drs. Walter Boynton and Robert W. Howarth, initiated
their peer review process. The reviewers received for their consideration the 2009 Criteria
document as well as all comments received during the public comment period on the 2009
Criteria document, including comments from the Coalition, and NHDES’s response to
comments, among other information. Drs. Boynton and Howarth issued their final peer
review reports on May 29, 2010 and June 2, 2010, respectively. EPA Region 1 transmitted
the final peer review reports to NHDES on June 29, 2010.

The Coalition, or its representatives, developed several sets of additional comments on the
2009 Criteria document after the March 20, 2009 close of the public comment period
(referred to as “the subsequent Coalition comments™). On May 12, 2010, the Coalition
transmitted comments to NHDES and EPA, entitled “Assessment of Appropriate Peer
Review Charge Questions Numeric Nutrient Criteria for the Great Bay Estuary, New
Hampshire.” On June 7, 2010, the Coalition submitted their May 12, 2010, comments as
well as a final report from EPA’s Scientific Advisory Board directly to Drs. Boynton and
Howarth.! EPA shortly thereafter decided that these and any further comments would not
be allowed within the authorized scope of Drs. Boynton and Howarth’s peer review.

In response to the above-mentioned FOIA request, the FOIA administrative appeal and the
subsequent referral from EPA’s Office of General Counsel, EPA Region | has searched
for: (1) materials provided by NHDES and N-STEPS to Drs. Boynton and Howarth as a
part of their peer review; and (2) documents indicating whether Drs. Boynton and Howarth
“were allowed” by EPA to review any subsequent Coalition comments as part of their peer
review.

Following a new search, the Region is releasing, in full, all documents collected as a result
of the search that are responsive to both parts of your request, as detailed above. This letter
and release of documents represents EPA’s final response to the above-mentioned FOIA
request.

You may appeal EPA’s decision to the National Freedom of Information Officer, U.S.
EPA, FOIA and Privacy Branch, 1200 Pennsylvania Avenue, N.W. (2822T), Washington,
DC 20460 (U.S. Postal Service Only), FAX: (202) 566-2147, E-mail: hq.foia@epa.gov.
Only items mailed through the United States Postal Service may be delivered to 1200
Pennsylvania Avenue, NW. If you are submitting your appeal via hand delivery, courier
service, or overnight delivery, you must address your correspondence to 1301 Constitution
Avenue, N.W., Room 6416J, Washington, DC 20001. Your appeal must be made in
writing, and it must be submitted no later than 30 calendar days from the date of this letter.
The Agency will not consider appeals received after the 30 calendar day limit. The appeal

' Hall & Associates and HydroQual Inc., on behalf of the Coalition, subsequently developed comments on the
2009 Criteria document, dated June 30, 2010,



letter should include the tracking number listed above. For quickest possible handling, the
appeal letter and its envelope should be marked "Freedom of Information Act Appeal.”

Please contact Samir Bukhari at (617) 918-1095, if you have any questions.

Sincerely,

en Moraff, Acting Director M

Office of Ecosystem Protection

cCl

Cristeen L. Schena, R1 FOIA Officer
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~ . RE: Follow up
Paul, Michael
Toby Stover
01/22/2013 01:50 PM
Hide Details
From: "Paul, Michael" <Michael.Paul@tetratech.com>

To: Toby Stover/R1/USEPA/US@EPA

No problem. Let me know if you need/want anything else.

MP

From: Stover.Toby@epamail.epa.gov [mailto:Stover. Toby@epamail.epa.qgov]
Sent: Tuesday, January 22, 2013 1:48 PM

To: Paul, Michael

Subject: Re: Follow up

Thanks again

Toby Stover

Water Quality Branch

US EPA Region 1

5 Post Office Square, Suite 100 (OEP06-2)
Boston, MA 02109-3912

Tel: 617-818-1604

Fax: 617-918-0604

¥ Paul, Michael" —01/22/2013 01:42:26 PM--Toby - Attached are two email threads re: lawyers request of the
reviewers and EPA responses on how

file://C:\Users\tstover\AppData\Local\Temp\notes8F 14D0\~web2524.htm | 8132013 ‘—
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From: “Paul, Michael” <Mich gg;iPEgmmmE@
To: Toby Stover/R1/USEPA/U PA

Date: 01/22/2013 01:42 PM

Subject: Follow up

Toby -

Attached are two email threads re: lawyers request of the reviewers and EPA responses on how to address them.
Thanks

MP

Michael J. Paul, Ph.D.| Senior Scientist - Center for Ecological Sciences
Dlrect 919 485 2073 J Mam 919.485.8278 | Fax: 919:485,8280

Tetra Tech | Complex World, Clear Solutions
P.0. Box 14408 | 1 Park Drive, Suite 200, Research Triangle Park, NC 27709 | www thwater.com

PLEASE NOTE: This message, including any attachments. may include privileged, confidential and/or inside information. Any distnbution or use of this
communication by anyone other than the interided recipient is strictly prohibited and may be unlawful. If you are not the intended recipient. please nolify
the sendler by replying to this message and then delete It from your system.

B —— 0000+ on Thu, 10 Jun 2010 13:10:28 <howarth@cornell.edu> Message from Robert Warren Howarth ——
: > Walter Boynton ,<Michael. Paul@tetratech.com> "Paul, Mlchael"
<m_qa@mnssa_die

Subject

RE: Great Bay Peer Rcvlew

It's a little sad to see it coming from the City of Portsmouth. I worked for the
City back in 1971, as their head swimming instructor and coach. Back then, it was a
; fairly run down and poor city. Now, it is a haven for very wealthy people who enjoy
. the NH seaccast and lack of income tax, while commuting to Boston for work. They can
! probably afford to pay to clean up their discharge......

Bob

From: Paul, Michael [Michael.Paul@tetratech.com]
Sent: Thursday, June 10, 2010 08:45

To: Robert Warren Howarth; Walter Boynton
Subject: RE: Great Bay Peer Review

All -

By the way, thanks for doing such a sound review. You know you are doing something
meaningful when you get emails from people at firms with lots of last names in it.
Clearly there are dischargers in NH that are concerned with what nutrient criteria
mean for their operations. John Hall is a national attorney (Hall and Associates)
who has been challenging limits on nutrients on behalf of dischargers nationwide. I
am not surprised he has surfaced in one of the first estuarine battlefields. Again,
you know its important work when the lawyers get involved. I am sure both of you are
familiar with that...sadly.

file://C:\Users\tstover\AppData\Local\Temp\notes8F 14D0\~web2524.htm ' 8/13/2013
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Thanks again for your time and effort.

Mike

From: Robert Warren Howarth [mailto:howarth@cornell.edu]
Sent: Thursday, June 10, 2010 8:12 AM

To: Paul, Michael; Walter Boynton
Subject: RE: Great Bay Peer Review
OK, thanks,

Bob

Robert W. Howarth, Ph.D.
David R. Atkinson Professor of Ecology and
Environmental Biology, Cornell University

Telephone: 1-607-255-6175
E.mail: howarth@cornell.edu
web: http://www.eeb.cornell.edu/howarth/

From: Paul, Michael [Michael.Paul@tetratech.com]
Sent: Wednesday, June 09, 2010 22:20

To: Walter Boynton; Robert Warren Howarth
Subject: RE: Great Bay Peer Review

Bob and Walt -

This from the branch chief at EPA/OST:

"We had N-Steps experts review the information that was provided to us by the State
and will not beé opening the review up for any more information. If the State wants
to take into account the new information, that is their prerogative. The State could
potentially ask us to have N-Steps do another expert review with this new
information, but we would have to determine if we have the resources to conduct this
additional review for the State at this time."

Mike

————— Original Message-----

From: Walter Boynton [mailto:bovynton@umces.edul
Sent: Wednesday, June 09, 2010 6:17 PM

To: Robert Warren Howarth

Cc: Paul, Michael; boynton@umces.edu
Subject: Re: Great Bay Peer Review

Mike,

OK Saw the e-mails and .will do as 