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proce s is consistent \ ith the plain language Congress set forth in FIFRA section 6(e) to

distinguish it from FIFRA section 6(b) hearings as \ ell as the legislative history that states

"[ujnder the nev pro ision [6 e)] the Administrator is required to issue a notice of intent to

cancel a 'conditional registration issued under section 3 of FIFRA if (I) during the period

pro ided for the satisfaction of the condition, the Administrator determined that the registrant has

failed to initiate and pursue appropriate action to satisfy any imposed condition, or (2) at the end

of the period provided for satisfaction of the any condition, the condition has not been satisfied."

S. Rep. 95th Congress 2d Session Committee on Agriculture, Nutrition, and Forestry (January

1979).

Although once EPA determines a condition has not been met it has an obligation to issue

a notice of intent to cancel und r FlFRA section 6 e EP may use di cretionary authorit to

first resolve its concerns through other methods such as cancellation under 6 b "FI RA provide

a ariety of grounds for cancelling a pesticide product and gives EPA the di cretion to choose

\ hich to exercise when there appear to be alternative grounds for cancellation. FIFRA expressly

provides eight discrete and distinct authorities for cancelling pesticides:

• FIFRA section 3(e)( 1)(F)(iii) requires EPA to cancel without further hearing the

registration of a pesticide on account of the registrant's failure to participate in a certain

procedures, agreements or arbitration deci ions concerning data rights compensation.

• FIFRA section 4(d)(5) authorizes EP to cancel the registration of a pesticide "by order

and without a hearing" on account of the registrant" failure to file certain notices

associated \ ith seeking reregistration.
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• FIFRA section 4(e)(3)(A) requires EPA to cancel the registration ofa pesticide, by ord r

and without hearing, on account of the registrant's failure to submit certain data in

support of reregistration.

• FIFRA section 4(e)(3)(8)(iii) authorizes EPA to cancel the registration ofa pesticide on

account of inadequacies in re ponses to certain reregistration requirements. "If a hearing

is requested, a hearing shall be conducted under section 6(d) except that the only matter

for resolution at the hearing shall be whether the registrant made a good faith attempt to

conform its submission to such guidelines. The hearing shall be held and a determination

made within 75 days after receipt of a request for hearing.' Id.

• FIFRA ection 4(i)( I )(H) authorizes EPA to cancel the registration of a pesticide by

order and without hearing, on account of the registrant's failure to pay required

maintenance fees.

• FIFRA ection 6(b) authorizes EPA to cancel the registration ofa pesticide because the

pesticide doe not comply with FIFRA, or when used in accordance v ith widespread and

commonly recognized practice, generally causes unreasonable adverse effects on the

environment.

• FIFRA ection 6(e) requires EPA to cancel a section 3(c)(7) conditional registration ofa

pesticide on account of the registrant's failure to initiate and pursue appropriate action

toward ful filling a condition or failure to satisf any condition. 'If a hearing is requested,

a hearing shall be conducted under subsection (d) of this section. The only matters fOT

resolution at that hearing shall be whether the registrant has initiated and pursued

appropriate action to comply with the condition or conditions ~ ithin the time provided or

whether the condition or conditions have been satisfied within the tim provided, and
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whether the Administrator's determination with respect to the disposition of exi ting

stocks is consistent with this Act. ... Notwithstanding any other provision of this section,

a hearing shall be held and a determination made within se enty-five days after receipt of

a request for such hearing:' /d.

• FIFRA section 6(f) authorize EP to cancel upon the registrant's voluntary request.

It is po sible that se eral of these provisions could simultaneously pertain to a single

pesticide product. For example, a pesticide conditionally registered pursuant to FIFRA section

3(c)(7) with a condition requiring submission of a two-generation reproductive health study by a

date certain, could be subject to cancellation per FIFRA section 6(e) for failing to meet that

deadline, while also being subject to cancellation per FIFRA section 4(i)( I)(H) for failure to pa

maintenance fees. In such cases. it would be unreasonable to read FIFRA as requiring EPA to

commence three separate cancellation actions. As FIFRA specifies no hierarchy regarding its

arious cancellation authorities it is reasonable to read FIFRA as allowing EPA the discretion t

choose which cancellation authority to utilize in an particular cas .

Although FIFRA specifies no hierarchy among its arious cancellation authorities,

certain differences in the language used might arguably suggest the use of one authority rather

than another, as some of these provisions are expressed in language that may be read as

mandatory'! while others are phrased in language that implies a measure of agenc discretion.i"

23 FlFRA section 3(c)( I)(F)(iii) (vthe Administrator shall deny the application or cancel the
registration ... ") FIFRA section 4( d)(5) ("the Administrator shall issue a notice of intent to
cancel. .. "), FIFRA section 4(e)(3)(A) ("the Administrator, by order and without hearing, shall
cancel.. :'), FIFRA section 6(e) ("The Administrator shall issue a notice of intent to cancel ... "),

2-1 FIFRA section 4 e)(3)(B)(iii) ("the Administrator may issue a notice of intent to cancel. .. ").
FIFRA section 4(i)(J )(H) ('the dministrator by order and \ ithout hearing, may cancel "),
FIFRA section 6(b) ("the Administrator may issue a notice of the Administrator's intent to
cancel ... ").
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