<» BHP

July 26, 2001
Jeffrey B. Scott Arizona State Preservation Officer
Acting Director, Water Management Division 200 West Washington, 4th Floor
WST-1 Phoenix, Arizona 85003
USEPA Region 9
75 Hawthorne Street Richard P. Narcia
San Francisco, California 94105 Lt. Governor

Gila Riveg Indian Community

John M. Fowler Post Office Box 97
Advisory Council on Historic Preservation Sacaton, Arizona 85247
Executive Director
Old Post Office Building Wayne Taylor, Jr.
1100 Pennsylvania Avenue, NW, Suite 809 Chairman
Washington, D.C. 20004 Hopi Tribe

Post Office Box 123
Kykotsmovi, Arizona 86039

Re:  Programmatic Agreement among the EPA, the Arizona State Historic
Preservation Officer, the Advisory Council on Historic Preservation Regarding
the Magma Florence In Situ Copper Mine Project

o i

Dear Sirs:

This letter is to advise you of a corporate transaction relevant to the above-referenced
Programmatic Agreemrent (“PA”), which is attached as Exhibit 1 for your reference.

In February 1996, Magma Copper Company changed its name to BHP Copper Inc.
(“BHP”). From February 1996 to date, BHP’s Florence Division has complied with the PA. On
or before August 30, 2001, BHP’s Florence Division will transfer its assets and liabilities to
Florence Copper Inc., a wholly owned subsidiary of BHP. After the transfer, Florence Copper
Inc. will assume responsibility for complying with the terms of the PA.

BHP Copper Inc., 14605 East Hunt Highway, Florence, AZ 85232
BHP Copper is a Business Group of The Broken Hill Proprietary Company Limited.
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Concurrent with the transfer and consistent with the terms of an already executed Stock

Purchase Agreement, BHP will transfer 100% of its stock in Florence Copper Inc. to Merrill
Mining, L.L.C. (“Merrill”). The Agreement attached as Exhibit 2 demonstrates that Florence
Copper Inc. will assume responsibility for complying with the PA from August 30, 2001
forward.

Should you have any questions regarding the upcoming transfer, or require further
information, please call Mr. Charles Taylor at (520) 498-4101 or Mr. Harrison Merrill at (404)
495-9577. '

Very truly yours,

BHP COPPER H&C.
Mi% W f~

Charles G. Taylor
Director of Environmental and External Affairs
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August 30, 1995

PROGRAMMATIC AGREEMENT
AMONG
THE ENVIRONMENTAL PROTECTION AGENCY,
THE ARIZONA STATE HISTORIC PRESERVATION OFFICER,
AND '
THE ADVISORY COUNCIL ON HISTORIC PRESERVATION

REGARDING
THE MAGMA FLORENCE IN SITU COPPER MINE PROJECT

WEHEREAS, Magma Copper Company ("Magma") proposes to develop and operate the
Florence In Situ Copper Mine Project ("Florence Project”), which will include underground
injection wells near Florence, Arizong; and !

WHEREAS, Magma will apply for 2 permit or permits from the Exnvironmental Protection
Agency ("EPA") to construct underground injection wells in accordance with 40 C.F.R. Parts
144 and 146, the granting of which permit(s) constitutes a Federal Undertaking pursuant to 16
U.S.C. § 470w; and

«

WHEREAS, the EPA has determined that the construction of underground injection wells
may have an effect on historic properties, i.e., properties included in or eligible for inclusion
in the National Register of Historic Places ("National Register”), and has consulted with the
Arizona State Historic Preservation Officer ("SHPO") and the Advisory Council on Historic
Preservation ("Council™), pursuant 1o the regulations in 36 C.F.R. Part 800 implementing
Section 106 of the National Historic Preservation Act, 16 U.S.C. 470 et seq. ("Secdon 106");
and Lie e

WHEREAS, development of underground injection wells for the Florence Project will take
place in phases over several years; and

WHEREAS, Magma has participated in the consultation and has been invited to concur in this
Programmatic Agreement ("Agreement”); and

WHEREAS, representatives of the Ak Chin Indian Community, the Gila River Indian
Commumity, the Salt River Indian Community, and the Tohono O'odham Nation have been
offered the opportunity to participzte in the consultation and to concur in this Agreement, and
said Native American Tribes have designated the Gila River Indian Community as their -
representative for purposes of such consultation and concurrence; and

WHEREAS, representatives of the Hopi Tribe have been offered the opportunity to participate
in the consultation and to concur in this Agreement; and



WHEREAS, the public has been informed and afforded opportunity for involvement in the
development of the elements underlying this Agreement;

NOW, THEREFORE, the signatories to this Agreement agree that the Undertzking shall be
implemented in accordance with the following stipulations in order to take into zccount the
- ‘effect of the Undertaking on historic properties and to satisfy all Section 106 responsibilities
for all individual aspects of the Undertaking.

STIPULATIONS
The EPA shall ensure the following measures are carried out.

I. APPLICABILITY OF AGREEMENT

A. The purpose ‘of this Agreement is to establish an understanding among the EPA,
the SHPO, the Council, and Magma 2s to how the consultation process under Section 106 will
be implemented with regard to the Undertzking. ,

B. This Agreement applies to all Magma activities involving the EPA Undertaking,
which will consist of granting underground injection well permit(s) to wells for purposes of in
situ copper mining. The area of poreatial effects of the Undertaking shall be defined as the
Magma Florence Mine Cultural Resources Review Area ("MFMCRA") as described in
Appendix A. The parties agree that Figure 1 may be amended from time to time as may be
necessary to include additional arezs not currently identified as within the area of potential
effects. Should it become necessary for Magma to request an expansion or amendment to the
permit area, the EPA shall notify the other parties to this agreement of such request prior to
EPA approval.

C. Magma proposes to conduct mineral mining and related activities pursuant to such
permit. The constructon of in situ mining wells and related ground-disturbing actvities is
expected to occur in phases. While 2a initial inventoty'of cultural resources has been
conducted for the entire MFMCRA, subsequent selection and implementation of treatment
plans may occur in phases.

II. HISTORIC PROPERTY IDENTIFICATION AND EVALUATION OF POTENTIAL
EFFECTS

A. The EPA has determined that Magma, in consultation with the SHPO and Native
American Tribes, has completed a historic properties inventory of the MFMCRA. This
inventory included (i) inquiries regarding any traditional cultural properties within the
MFMCRA and (ii) a field survey of the WMCRA conducted by qualified archaeologists.
Based on the field survey, the EPA bas reason to believe that the MFMCRA includes cultural
properties that are eligible for inclusion in the National Register.



B. For the purposes of the above inventory and any subsequent archeological surveys,
the EPA, in consultation with the SHPO, shall ensure that (i) determinations of eligibility for
inclusion in the National Register are made for any cultural properties, according to 36 C.E.R.
§ 60.4 and 36 C.F.R. § 800.4(c) and (ii) the effects of the Undertaking on all historic
_ properties are assessed according to 36 C.F.R. §§ 800.5 and 800.9.

1. The EPA shall submit to the SHPO for concurrence EPA's determinations of
eligibility of cultural properties for inclusion in the National Register and of effects of
the Undertaking on any historic properties. The SHPO shall respond to EPA's
deterxmnanons within thirty days of receipt.

2. If the EPA and the SHPO cannot reach agreement on the eligibility of any
cultural property, EPA shall obtain a determination from the Keeper of the National
Register. The Keeper's determination shall be final. Magma shall be kept informed in
a timely manner of the progress of the request for a determination.

C. If the EPA 2nd the SHPO agree that at a particular area of the MFMCRA (i) no
historic properties are found or (ii) there will be no effect on any historic properties, the EPA
shall provide clearance to proceed with activities in that area, subject to issuance of a permit
under 40 C.F.R. Parts 144 and 146 and to the monitoring provisions of the Treatrment Plan
(see Stipulation III.D.5).

D. Any disputes between the EPA and the SHPO concerning whether there will be
adverse effects on historic properties shall be resolved in accordance with the procedures in
36 C.F.R § 800.5 and, in the event 36 C.F.R. § 800.5 is inapplicable, with Stipuiation VL.

III. PREPARATION OF A TREATMENT PLAN

A. The EPA, in cooperation with the other parties to this Agreement, shall ensure that
Magma develops and implements an overall treatment pjan ("Umbrella Treatment Plan™) for
the mitigation of anticipated effects on historic properties that will result from the construction
and operation of the underground injection control wells and any related uses and activities,

B. In the event that Magma plans to construct in situ wells sequentially, Magma shall
have the option of developing, in addition to the Umbrella Treatment Plan, location and
property specific Data Recovery Plans for individual phases, geographic areas, or, if
necessary, archeological sites for development. Such data recovery plans will be considered
Supplements to the Treatment Plan ("Supplemental Data Recovery Plans™).

C. The Treatment Plan and any Supplemental Data Recovery Plans shall be consistent
with the Secretary of the Interior's Standards and Guidelines for Archaeologv and Historic
Preservation (48 Fed Reg. 44716-44742) and the Council's handbook Treatment of
Archeological Properties. A Treatment Plan shall specify, at a minimum:




1. The historic properties to be affected by the project as a whole and the
nature of those effects;

2. A Research Design that will contain the research questions and goals

‘that are applicable to the Project area as 2 whole and that will be addressed through

data recovery, along with an explanation of their relevance and importance;

3. Fieldwork and analytical methods and strategies applicable to the
Project area as a whole, along with an explanation of their relevance to the research
questions. Such treatment methods will be developed for each type of historic
property identified that may be affected by the Florence Project;

4. Proposed procedures for dealing with discovery situations;
5. Methods to be used in datz management and dissemination of data;
6. Methods and procedures for the recovery, analysis, treatment, and

disposition of human remains, associated grave goods, and objects of cultural
patrimony that reflect any concerns and/or conditions identified as a result of
consultations between the EPA and affected Native American groups; and

7. The proposed disposition of recovered materials and records.

D. Where data recovery is determined by the EPA and SHPO to be the preferred

treatment option for an eligible property or properties, the Treatment Plan or Supplemental
Data Recovery Plan shall specify, at a minimum:

1. The historic properties to be affected by the specified phase of the Project
and the nature of those effects;

2. The research questions identified in the Treatment Plan that will be
appropriate for the specified Project segment and that will be addressed through data
recovery, along with any additional research questions compatible with the Treatment
Plan and an explanation of their relevance to the overall research goals as established
in the Treatment Plan;

3. The specified ﬁeldwox;k and anazlytic strategies identified in the Treatment
Plan, as well as any other strategies that will be employed in the specific Project
segment; ‘

f
4. A proposed schedule for the submission of progress, summary, and any
other reports to the SHPO;



. 5. Provisions for monitoring, including quarterly monitoring reports to be
submmed by Magma to the EPA and SHPO; and

) - 6. Qualifications of consultants employed to undertake the implementation of
data recovery.

E. The Treatment Plan shall include provisions for monitoring, inclu@ing quarterly
monitoring reports to be submitted by Magma to the EPA and the SHPO. -

F. If Magma encounters human remazins, funerary objects, or cultural items as defined
in the Arizona Revised Statutes 41-865, the EPA, in consultation with the Arizona State
Museum, shall ensure that they are treated according to (i) the applicable State law and (ii)
the Burial Consultation Agresment, A.R.S. § 41-865, Case No. 94-24. If objections are raised
regarding the treatment of such human remains, funerary objects, or cultural items as defined
by the applicable statute, the EPA shall engage in consultation in accordance with Stipulation -

V1 to resolve the objections.
4

IV. REVIEW AND APPROVAL OF THE TREATMENT PLAN AND DATA
RECOVERY PLAN(S)

A The EPA shall ensure that Magma submits a proposed Treatment Plan and any
Supplemental Data Recovery Plans to the SHPO, the Gila River Indian Community, the Hopi
Tribe, and the Council for a concurrent thirty day review and comment period ("reviewing
parties”). The term "day" shall mean a calendar day throughout this Agreement. Magma may
elect to submit for simultaneous review a Treatment Plan and Supplemental Data Recovery
Plan(s) applicable to a given phase, geographic area, or, if necessary, archeological site. If
any reviewing party fails to submit comments within thirty days of receipt of the proposed
Treatment Plan and any Supplemental Data Recovery Plans, the EPA shall assume that party's
concurrence.

B. If any reviewing party objects to the Treatment Plan and any Supplemental Data
Recovery Plans, it shall notify the EPA and the SHPO within the thirty day review period.
The objection must be specifically identified and the reasons for the objection documented.
The EPA, the SHPO, and the objecting party shall engage in consultation to resolve the
objection. If the objection cannot be resolved, the EPA shall consult with the Councxl in
accordance with Stipulation VI

C. The EPA will apprise Magma as to the status of the consultation process. Upon
completion of the review and comment process, consideration by the EPA of any SHPO, the
Gila River Indian Commumnity, the Hopi Tnibe, ot Council comments, and any subsequent
revisions in the Treatment Plan and any Supplemental Data Recovery Plans, the EPA shall
provide clearance to Magma to proceed with implementation of the Treatment Plan and any
Supplemental Data Recovery Plans.



D. Subject to the requirements of 40 C.F.R. Parts 144 and 146, Magma shall have
from EPA clearance to begin construction of wells and related activites in those portions of
the MFMCRA that contain historic properties when (i) the applicable treatment specified in
the approved Treatment Plan and any Supplemental Data Recovery Plans is completed for the
area where construction and related actvities are to occur, (ii) Magma has notified the EPA
“and the SHPO of such completion, and (iii) the SHPO has had fiftesn days from receipt to
review a preliminary field report.

E. Any proposed substantial zlterations to the Treatment Plan and any Supplemental
Data Recovery Plan shall require the written approval of the EPA and the SHPO. The EPA
will coordinate the review and approval of such alterations in accordance with the procedure
set forth in subsections A-D above of this Stipulation.

V. CHANGES IN INJECTION WELL CONSTRUCTION AREA

A. If Magma decides to consmuct injection wells in previously unidentified areas, the
EPA shall ensure that, with respect to any area of potential effects not previously inventoried,
Magma conducts an inventory in 2 manner consistent with the prior project area survey and
the standards identified in Stipulaetion II. Magma shall submit a report of the results to the
EPA. The EPA shall submit the report with any EPA comments to the SEPO for review and
comment. Where historic properties may be affected within such previously unidentified
injection well area, and where expedited review is desirable, Magma may submit the survey
report and a specific data recovery plan for potential historic properdes to the EPA for
simultaneous review of inventory results, determinations of eligibility, and treatment
measures. The data recovery plan for historic properties within the previously unidentified
area shall be consistent with the project Treatment Plan and, once accepted, will be
considered a supplement to the project-wide Treatment Plan.

B. The reviewing parties shall have thirty calendar days after receipt to review the
documents, the determinations of eligibility, and the Supplemental Data Recovery Plan and
provide, in the case of the SHPO, written comments to the EPA. If the SHPO fails to submit
comments within thirty calendar days, the EPA shall assume the SHPO's concurrence with the
recommendations for eligibility and treatment. If the reviewing partes agree on the
recommendations for eligibility and treatment, the EPA shall provide Magma with notification
to proceed with the Supplemental Data Recovery Plan. If any of the reviewing parties objects
to any element of the documentation, the EPA shall attempt to resolve the objection in
accordance with Stipulation VL.

C. Where no historic properties will be affected within a previously unidentified area,
Magma shall submit the survey report to the EPA., The EPA shall submit the survey and any
EPA comments to the SHPO for review of the inventory results. The SHPO shall provide
comments to the EPA on the adequacy of the document(s) within thirty days of receipt. If
the SHPO fails to comment within thirty days, the EPA shall assume concurrence. If the
EPA and the SHPO agree to the adequacy of the documentation, Magma shall be authorized

-



to proceed with construction or use of the previously unidentified area, subject to any
requirements of 40 C.F.R. Parts 144 and 146. If any of the reviewing parties objects to any
element of the documentation, the EPA shall attempt to resolve the objection in accordance
with Stipulation VI

VI DISPUTE RESOLUTION

A. Unless otherwise specified in this Agreement, should any party to this Agreement
object within thirty calendar days to any action pursuant to this Agreement, the EPA shall
consult with the objecting party to resolve the objection. If the EPA determines that the
objection cannot be resolved, the EPA shall forward to the Council all documentation relevant
to the dispute. Within thirty calendar days after the receipt of all pertinent documentation, the
Council shall either:

1. Provide the EPA with recommendations, which the EPA shall tzke into
account in reaching a final decision regarding the subject of the dispute; or
4
2. Notify the EPA that it will comment within an additional thirty calendar
days in accordance with 36 C.F.R. § 800.6(b). Any Council comments provided in
response to such an objection shall be tzken into account by the EPA in accordance
with 36 C.F.R. § 800.6(c)(2), with reference to the subject of the dispute.

B. Any recommendation or comment provided by the Council will be understood to
pertzin only to the subject of the dispute. The responsibility of the EPA to carry out all
actions under this Agreement that are not the subject of the dispute shall remain unchanged.

C. At any time during implementation of the measures stipulated in this Agreement,
shouid an objection to zny such measure or its manner of interpretation be raised by a
member of the public, the EPA shall tzke the objection into account and consult, 2s needed,
with the objecting party, SHPO, or the Council to resolve, the objection.

VI. AMENDMENT

Any party to the Agreement may request that it be amended, whereupon the parties to
this Agreement shall consult to consider such amendment in accordance with 36 CFR. §
800.13.

VI, TERMINATION

Any party to this Agreement mazy terminate, it by providing thirty days written notice
to the other parties, provided that the parties will .consult during the period prior to the
termination to seek agreement on amendments or other actions that would avoid termination.
In the event of termination, the EPA will comply with 36 C.F.R. §§ 800.4 through 800.6 with
regard to individual undertzkings covered by this Agreement.

-7 -



’ IX. EXECUTION

A. Execution and implementation of this Agreement evidences that the EPA has
afforded the Council a reasonable opportunity to comment on the Undertaking and its effects
_on’historic properties and that the EPA has satisfied Section 106 responsibilities for all
individual actions of this specific Undertaking.

B. In the event that the terms of this Agreement are not carried out, the EPA shall
comply with 36 CF.R. §§ 800.4 through 800.6, with regard to individual actions covered by
this Agresment. ’

C. This Agreement shall become effective on the date of the last signature below and
shall remain effective, unless earlier terminated as provided in Stipulation VIII until the
complete development of the Florence Project.

ENVIRONMENTAL PROTECTION AGENCY

By: m ' T Date: ?/20/95’
/ 2 Hris Syauss Fod
Title: Afﬁ?j Dsicr Diredy”, (Wt Mara Dis e

a ADWSORY"yIL ON HISTORIC PRESERVATION
"~ By: .//»74'\ Z,,d/ Date: S —%¢C

Title: C/ \éﬁ——"ﬂ@é”“

ARIZONA STATE HISTORIC PRESERVATION OFFICER

SANETZA N YA 1, Y7/ ia
/ /

Title: ,744'6%}’0

CONCURRING PARTIES:

MAGMA COPPER COMPANY

By: - Date:

Title:




IX. EXECUTION

A. Execution and implementation of this Agreement evidences that the EPA has
afforded the Council a reasonable opportunity to comment on the Undertaking and its effects
on historic properties and that the EPA has satisfied Section 106 responsxbxhtxes for all
1ndxv1dual actions of this specific Undertaking.

B. In the event that the terms of this Agreement are not carried out, the EPA shall
comply with 36 CFR. §§ 800.4 through 800.6, with regard to individual actions covered by
this Agreement.

C. This Agreement shall become effective on the date of the last signature below and
shall remain effective, unless earlier terminated as provided in Snpulanon VII until the
complete development of the Florence Project.

ENVIRONMENTAL PROTECTION AGENCY

By: Date:

Title:

ADVISORY COUNCIL ON HISTORIC PRESERVATION

By: Date:

Title:

ARIZONA STATE HISTORIC PRESERVATION OFFICER

By: ‘ Date:

Title:

CONCURRING PARTIES:

MA COPPER COMPANY

Title: Z2U/1720wN eni Bt /0K-’/QJE 7 WQW
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GILAé/ZER INDIAN COMMUNITY
By: é«:/ 9;’ . éiz‘ Date: ‘(g/-/gz/na% /'/7 V5274
Title: %7/ &/%///{»/J/V

. HOPI TRIBE

By: Date: _

Title:




APPENDIX A
Magma Florence Mine Cultural Resource Review Area

The Magma Florence Mine Cultural Resources Review Area (MFMCRA) shall consist of all
. ‘property withinthe boundaries depicted on the attached Figure 1. The parties agree that

' Figure 1 may be amended from time to time as may be necessary to include any additional

property where Magma intends to place underground injection control wells to be permitted

by the EPA. ’
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AGREEMENT
On August 30, 2001, Florence Copper Inc. hereby agrees to assume Magma Copper
"Coh{pany’é fésponsibility under the Programmatic Agreement, which Agreement is currently by
and between Environmental Protection Agency, the Arizona State Historic Preservation Officer,
the Advisory Council 6n Historic Preservation, the Gila River Indian Community, and the Hopi
Tribe. This Agreement is signed in contemplation of the closure of a stock purchase of Florence
Copper Inc. by Merrill Mining, L.L.C. If the stock purchase is not effectuated on or before
August 30, 2001, BHP Copper Inc. will remain responsible for complying with the conditions of
the Programmatic Agreement until the pending stock purchaée agreement between BHP Copper

Inc. and Merrill Mining, L.L.C. is fully executed and closed.

) 7
Dated: | /&5 2001

:‘Cy 'I"-/Ian;ib',’g/’!oii./Mérrill, President
Merrill Mining, L.L.C. on
behalf of Florence Copper Inc.

313686.01



