BEFORE THE ENVI RONMENTAL APPEALS BQOARD
UNI TED STATES ENVI RONVENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C

In re:

Wl lianms Pipe Line Conpany

and L&C Services, Inc. CAA Appeal No. 97-3

Docket No. VII-93-CAA-112

N N N N N N N N N

ORDER DI SM SSI NG APPEAL

On February 10, 1997, Conplainant, U S. EPA Region VII,
filed what it styled a "Notice of Appeal"! froman Initial
Deci sion dismssing the Region’s conplaint in the above-capti oned
matter. The Notice was conbined with an Mdtion For Extension of
Time requesting an additional 30 days to file a brief in support
of the appeal. In support of this request, the Region stated:
Because of the national inportance of this decision’s
effect on the Agency’ s asbest os NESHAP enforcenent and
conpliance nonitoring program and its effect on the
Agency’ s regul atory program it is necessary to

coordi nate an Agency-w de position with the Ofice of
CGeneral Counsel, the Ofice of Enforcenent and

'Under 40 C.F.R § 22.30(a):

The notice of appeal shall set forth alternative
findings of fact, alternative conclusions regarding

i ssues of |law or discretion, and a proposed order
together with relevant references to the record and the
initial decision.

The Region’s "Notice of Appeal"” nerely states that "EPA hereby
gives notice that it appeals the decision of the Adm nistrative
Law Judge and requests that the Environnental Appeals Board
reverse or correct the decision of the Adm nistrative Law Judge."
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Compl i ance Monitoring, each Regional Ofice, and the
Ofice of Alr and Radi ati on.

The additional tine, which will not present any

prejudi ce to Respondent L&C Services, Inc., is

necessary to ensure that every office has the

opportunity to participate and be heard in the appeal

inthis matter.
Notice of Appeal and Mdtion for Extension of Tinme at 2. Absent
t he requested extension, the Region s appellate brief was due on
February 20, 1997. On February 14, 1997, the Board sua sponte
extended the tinme for the Region to submt its appellate brief by
seven days to allow the Board sufficient tine to consider the
ext ensi on request and any opposition thereto.? This extension
was explicitly conditioned on the Region’ s subm ssion by no |ater
than February 20, 1997, of a revised notice of appeal specifying
the issues raised for review by the Board.

On February 25, 1997, not having received the Region’s
revi sed notice of appeal, the Cerk of the Board contacted the
Regi onal attorney assigned to this matter to determne if the
revised notice had been sent and, if so, in what manner. The
Clerk was told that the revised notice was sent by certified nai

on February 18, 1997. The Board finally received the Region's

revised notice on February 26, 1997, six days |ate.

’On February 19, 1997, Respondent, L&C Services, Inc.
("L&C'), filed a response opposing the Region’s request for an
extension of tinme. Qpposition to Mdtion for Extension of Tine
and Request to Strike Notice of Appeal ("L&C Opposition").
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Because the Region failed to submt a nore detailed notice
of appeal to the Board by February 20, 1997, and because the
condi ti on upon which the extension of the deadline for filing the
appel late brief was thus not satisfied, the Region’s "Notice of
Appeal " is hereby dismssed with prejudice as untinely.?

So ordered.

Dat ed: 2/27/97 ENVI RONVENTAL APPEALS BOARD

By: /sl
Edward E. Reich
Envi ronment al Appeal s Judge

While it may be unfortunate for the Region that the revised
noti ce of appeal was not received by the February 20, 1997
deadl i ne, where a party chooses to send a docunent by certified
mail only two days before an applicable deadline, the party nust
assune the consequences of a late delivery. Cf. In re Everwood
Treat nent Conpany, Inc. and Cary W Thi gpen, RCRA (3008) Appeal
No. 95-1 at 2 (EAB, COct. 22, 1996) (Order Dism ssing Mdtion for
Reconsi derati on).
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CERTI FI CATE OF SERVI CE

| hereby certify that copies of the forgoing O der
Dism ssing Appeal in the matter of WIllians Pipe Line Conpany and
L&C Services, Inc., CAA Appeal No. 97-3, were sent to the
follow ng persons in the manner indicated:

Certified Mail
Ret urn Recei pt Requested
and Facsim | e:
Henry F. Ronpage
Seni or Assi stant Regi onal Counsel
U.S. EPA Region VI
726 M nnesota Avenue
Kansas Cty, Kansas 66101
Fax # (913) 551-7925

D.K. Wight, Jr.

Hi ntz and Wi ght

Two Uni on Squar e

601 Union Street, Suite 3930
Seattl e, Washi ngton 98101
Fax # (206) 587-0823

Dat ed: 2/27/97 /s/
MIldred T. Johnson
Secretary




