ENVI RONMENTAL APPEALS BOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C.

In re:

NPDES Permt for Wastewater
Treatment Facility of Union
Townshi p, M chi gan

NPDES Appeal Nos. 00-26
& 00- 28

Docket No. M -055808-1
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ORDER DENYI NG PETI TI ONS FOR REVI EW

I.  FACTUAL AND PROCEDURAL BACKGROUND

On August 17, 2000, U.S. EPA Region V (“the Region”)
issued a final permt decision for NPDES Pernmt No. M -0055808
(“the Permt”) to Union Township, Mchigan (“the Township”).
The Permt regul ates discharge fromthe Township’'s new
wast ewater treatnent plant (“WMP”) to the Chi ppewa River

pursuant to the Clean Water Act, § 402, 33 U. S.C. § 1342.1

tUnder the Clean Water Act (“CWA” or “the Act”), discharges into
waters of the United States by point sources such as the Township’'s
WAMP must be authorized by a permt in order to be lawful. See 33
U.S.C. 8§ 1311. The NPDES is the principal permtting program under
the CWA. See 33 U.S.C. § 1342.
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On Septenber 15, 2000, the Township filed a Petition To
Revi ew Final Conditions OF Final Permt Decision (“Township’s
Petition”). On Septenber 18, 2000, the M chi gan Departnent of
Environmental Quality (“MDEQ’) filed a Notice of and Petition
for Review to Preserve Admi nistrative Rights Regardi ng USEPA s
Deci sions Claimng Authority and Exercising NPDES Final Perm:t
| ssuance Authority; and Request to Sever the Permtting
Aut hority Issue and All ow the Subject NPDES Permt to Not Be
St ayed and Renmain Operative Until the Relief Requested Herein
is Granted, Because Petitioner Does Not Contest Any of the
Conditions Wthin the Contents of the Subject NPDES Pernits
(“MDEQ s Petition”).? The Region filed a response to each
Petition, along with a Consolidated Submttal of Exhibits
(“Ex.”), on Novenmber 3, 2000 (“Response to MDEQ s Petition”

and “Response to the Township’s Petition”).

2MDEQ and the Township both requested that the pernit not be
st ayed pending the outcone of this appeal. On October 19, 2000, we
i ssued Orders Denying Request Not to Stay Permt. W concl uded that
there was no regulatory authority that allows a new discharger to
commence discharging while its NPDES pernmit is on appeal. See 40

C.F.R 8 124.16(a) (stating “if the facility involves a new facility
or new injection well, new source, new discharger or a recomrencing
di scharger, the applicant shall be without a permt for the proposed
new facility, injection well, source or discharger pending final
agency action”). See also 65 Fed. Reg. 30,899 (May 15, 2000)
(preanble to changes to NPDES regul ations elimnating a provision
that allowed a new facility to comrence dischargi ng under certain
circumstances during permt review, stating that EPA “acknow edges

t hat new di schargers may not begin to discharge until the process of
review is conplete”).
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One other petition for review was received in this
matter. Frederick L. Brown filed a petition (NPDES Appeal No.
00-27) on Septenmber 18, 2000. On Decenber 5, 2000, we issued
an Order Denying M. Brown’s Petition for Review. In addition
to the three petitions for review filed in this matter, the
Board received, on Novenmber 6, 2000, a Mdtion of Sagi naw
Chi ppewa I ndian Tri be of Mchigan (“the Sagi naw Tribe”) to
| ntervene or Participate as Am cus Curiae (“Saginaw Tribe’'s
Motion”). On Novenmber 21, 2000, we granted the Sagi naw
Tribe’s Motion to intervene and accepted the nenorandum of | aw

filed with the Sagi naw Tri be’ s Moti on.

For the reasons stated bel ow, we deny review of the

Petitions filed by MDEQ and the Townshi p.



4

I'1. DI SCUSSI ON

A. St andard of Revi ew

The burden of denonstrating that review is warranted
rests with the petitioner. See 40 C.F.R 8 124.19(a); see
also Inre City of Port St. Joe and Florida Coast Paper Co., 7
E.A. D. 275, 283 (EAB 1997); In re Commpnweal t h Chesapeake
Corp., 6 E.A. D. 764, 769 (EAB 1997). A petitioner nust state
his or her objections to the permt and denonstrate that the
permt condition(s) in question is based on “(1) A finding of
fact or conclusion of |law which is clearly erroneous, or (2)
An exercise of discretion or an inportant policy consideration
whi ch the Environnmental Appeals Board should, inits
di scretion, review” 40 CF.R 8 124.19(a). See Commonweal th

Chesapeake, 6 E. A. D. at 769.

In addition, a petitioner is required to show that the
issue for which review is being sought was properly preserved
for review. See Commonweal th Chesapeake, 6 E.A. D. at 770

(quoting In re Envotech, L.P., 6 E.A. D. 260, 266 (EAB 1996)).
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To preserve an issue for review, a petitioner bears the burden
of denonstrating in his petition that “any issues being raised
were raised during the public comment period (including any
public hearing) to the extent required by these regulations.”
40 C.F.R. 8 124.19(a).® See In re Maui Elec. Co., PSD Appeal
No. 98-2, slip op. at 9 (EAB, Sept. 10, 1998), 8 EEA.D. _ ; In
re Essex County (N.J.) Res. Recovery Facility, 5 E.A D. 218,
223-24 (EAB 1994). Under 40 C.F.R 8 124.13, any person who
bel i eves that any condition of a draft permt is inappropriate
“must raise all reasonably ascertainable issues and submt al
reasonably avail abl e argunments supporting their position by
the close of the public comment period.” 40 C.F.R § 124.13.
Adherence to this requirement is necessary to ensure that the
Regi on has an opportunity to address potential problens with
the draft permt before it becones final, thereby promoting
t he Agency’s | ongstanding policy that nost permt issues

shoul d be resolved at the Regional level. See In re Florida
Pul p and Paper Assoc., 6 E.A D. 49, 53 (EAB 1995); see also In
re Broward County, Florida, 4 E.A D. 705, 714 (EAB 1993); In

re Sequoyah Fuels Corp., 4 E.A D. 215, 218 (EAB 1992). This

3Part 124 of title 40 of the Code of Federal Regul ations sets
forth the procedures for “issuing, nodifying, revoking and reissuing,
or termnating all RCRA, U C, PSD, and NPDES ‘permts.’” 40 C.F.R 8§
124. 1(a).
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al so affords the permt issuer the opportunity to make
revisions it deenms appropriate to the permt or provide an

expl anation as to why no such revisions are necessary. See

Fl orida Pulp and Paper, 6 E. A D. at 53-54.

B. Procedural History of Issuance of NPDES Permits to the

Townshi p’s WMP

Under the CWA, a State may submt to EPA a proposed
permt program governing sources discharging to the navigable
waters within that State’s borders, denonstrating that it wll
apply and enforce the CWA's effluent |limtations and other
requirenents in the permts it issues. See 33 U S.C. 8§
1342(b). See also Anes, lowa v. Reilly, 986 F.2d 253, 254 (8th
Cir. 1993); Save the Bay, Inc. v. EPA, 556 F.2d 1282, 1285 (5"
Cir. 1977). Once a State has received approval for its
program EPA ceases issuing permts to sources discharging to
navi gabl e waters subject to the State’ s jurisdiction, see 33
U S.C 8 1342(c)(1), but maintains oversight responsibilities
for State-issued permts. See Save the Bay, 556 F.2d at 1285.
In 1973, M chigan applied for and received permtting

authority under the CWA. See Exhibits to MDEQ s Petition,



Appendi x 2, Exhibit A.

The procedural history of the present matter is slightly
conplicated. On April 23, 1999, MDEQ publicly noticed a draft
permt for a new facility, the Township’s WMP. See Ex. A,
Docunment 35. In response to MDEQ s perm tting actions, the
Region filed objections to the permt. See Ex. O  The
Regi on’s objection to the State-issued permt was pren sed on
the State’'s alleged |lack of jurisdiction over the Township
facility. First, the Region stated that the discharge from
Uni on Township’s WMP is “located within the exterior
boundari es of the Sagi naw Chi ppewa Reservation and thus in
| ndi an Country.” See id. at 1. The Region then stated that
M chi gan may not inplenent its NPDES program on the
Reservati on because the State did not explicitly seek, and EPA
did not grant, such authorization. See id. at 2. Finally,

t he Region stated that because it believed M chigan was not
the proper permtting authority, the Region would issue a

permt. See id.

Pursuant to MDEQ s request, a public hearing was held by
the Region on the Region’s objections on Decenber 1, 1999.

See Ex. T at 1; Exhibits to MDEQ s Petition, Appendix 2 at 2.
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On July 12, 2000, the Region sent a letter to MDEQ reaffirm ng
its earlier objection. See Ex. T at 1. Along with its
|l etter, the Region enclosed a reaffirmation of objections
statenment, as well as a decision docunent explaining the
Region’s decision to reaffirmits objections and response to

coment s. See Ex. T.

Following its initial objection |letter to MDEQ s
permtting authority, the Region publicly noticed a draft
permt for the Township’s WAMP on Septenber 14, 1999. See EX.
P. MDEQ and the Sagi naw Tri be, anong others, filed comments
on the draft permt. See Ex. A, Docunments 71, 86. The Region
issued its final permt on August 17, 2000, along with a

response to comments. See Ex. V.

C. MDEQ s Chall enge to the Region’s Permtting Authority

Initially we note that MDEQ states in this appeal that
t he Region’s objections to MDEQ s permtting authority for the
Townshi p’s WMP were based on the wong provisions of the CWA
and further anpunted to an attenpt to “revise [ M chigan’s]
previously del egated authority to adm nister the NPDES permt

program” See MDEQ s Petition at 3.
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MDEQ s chall enges to the Region’s objections with respect
to the State’s permit are not properly before the Board. CQur
jurisdiction is limted to review of federal permt decisions.
See 40 CF. R 8 124.19(a) (limting federal adm nistrative
revi ew of NPDES permt decisions to those issued under §
124.15 by Regional Adm nistrators). Qur jurisdiction
generally does not extend to review of State-issued permts or
a Region’s actions as part of a State perm tting proceeding.*
See In re Town of Seabrook, N.H, 4 E.A D. 806, 817 (EAB
1993). Thus, whether the Region cited the proper statutory
authority or followed the appropriate procedure in challenging
the State’s issuance of its own permt is not subject to this

Board' s revi ew.

However, we will interpret MDEQ s objections as
enconpassing a challenge to the Region's authority to issue
its own permt, an issue appealable to this Board. But, as

di scussed below, MDEQ failed to denonstrate in its Petition

4 There is an exception to this general rule for a program not
rel evant here. Clean Air Act Prevention of Significant Deterioration
(“PSD") permits issued by a State pursuant to federally del egated PSD
authority are considered federal permts, and thus are revi ewabl e by
the Board under 40 C.F. R 8 124.19. See In re Kawai hae Cogeneration
Project, 7 E.A. D. 107, 109 n.1, 135 (EAB 1997).
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why the Region’s previous response to the sane objections now
rai sed on appeal was clearly erroneous or otherw se warranted

review. In the absence of such a showing, review is denied.

As stated previously, petitioners bear the burden of
denonstrating that review of a permt is warranted. See 40
C.F.R 8 124.19(a); see also Inre City of Port St. Joe and
Fl ori da Coast Paper Co., 7 E.A. D. 275, 283 (EAB 1997); In re
Commonweal t h Chesapeake Corp., 6 E.A. D. 764, 769 (EAB 1997).

In order to establish that review is warranted, a petitioner
may not nmerely reiterate issues raised during the public
comment period w thout denonstrating why the Region’s response
to its comments was i nadequate. See In re Steel Dynam cs,

I nc., PSD Appeal Nos. 99-4 & 99-5, slip op. at 30 (EAB, June
22, 2000), 9 EEAD. __ (citing Hawaii Elec. Light Co., PSD
Appeal Nos. 97-15 to -23, slip op. at 8 (EAB, Nov. 25, 1998),
8 EEA.D. _ ); see al so Kawai hae Cogeneration Project, 7 E.A D.
107, 114 (EAB 1997); In re Puerto Rico Elec. Power Auth., 6
E.A. D. 253, 255 (EAB 1995) (citing In re SEI Birchwood, Inc.
56 E.A.D. 25, 27 (EAB 1994); and In re CGenesee Power Station

L.P., 4 E.A. D. 832, 866 (EAB 1993)).
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MDEQ fails to support its jurisdictional challenge to the
Region’s permtting authority with any degree of specificity.
In challenging the Region’s permtting actions, NMDEQ states in
its Petition, “The supporting reasons that the subject USEPA
determ nations are based upon clearly erroneous findings of
fact and conclusions of law, and are al so i nproper exercises
of USEPA di scretion and policy * * * are identified in two
sets of materials, both enclosed.” MEQ s Petition at 3. |If,
by including this statenent in its Petition, MDEQ s intent was
to raise for review all of the issues addressed in the
docunents it submtted with its Petition, its efforts fal
short. This statenent al one sinply does not neet the
requi renments of 40 C.F. R 8§ 124.19(a). It is not enough for
MDEQ to rely on a nere reference to previous statenents of its
obj ections, such as comments on the draft permt to satisfy
the pleading requirenents of 40 CF. R 8§ 124.19(a). See In re
LCP Chens. - New York, 4 E.A. D. 661, 664 (EAB 1993) (citing In
re AdcomWre, 4 E.A D. 221, 228-29 (EAB 1992), renmanded in
part, 5 E.A . D. 84 (EAB), and clarified, 1994 W. 276872 (EAB
1994) (stating that in order to establish that reviewis
warranted “it is not enough for Adcomto include in its
petition for review a nere reference to coments made duri ng

the comment period on the draft permt”)).
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MDEQ nekes a general assertion that, by its action, EPA
is effectively revising the 1973 and 1978 del egations to
M chi gan of the NPDES permt program See MDEQ s Petition at
3. Notably, MDEQ does not directly challenge on appeal EPA s
assertion that the Township’'s WMP is |located in “Indian
Country.”® Rather, it challenges the Region’s authority to
issue a pernmit pertaining to Indian Country in the face of
EPA' s del egation to the State. The record, however, indicates

that even on this point MDEQ s Petition is inadequate.

®Beyond its argunents relating to the del egations of pernitting
authority, MDEQ raises only two specific issues. First, it states,
“MDEQ draws particular attention to the question of whether
M chigan's title to and soverei gn power over all waters in the state,
originally vested in the state upon Statehood under the Equal Footing
Doctrine, has ever been divested fromthe state.” NMDEQ s Petition at
3-4. MDEQ does not assert and we do not find that this argunment was
rai sed during the public coment period. See 40 C.F. R § 124.19(a);
Maui El ec. Co., PSD Appeal No. 98-2, slip op. at 9 (EAB, Sept. 10,
1998), 8 EEA.D. _ . Accordingly, review on this issue is denied.

MDEQ al so asserts that there are "“questions involving the
| ocation of the ‘discharge’ versus the |ocation of the regul ated
‘facility’ that may need to be reviewed.” MDEQ s Petition at 4.
MDEQ s statenent is vague and unsupported by any analysis or
argument. Accordingly, MDEQ has not denonstrated that review of this
issue is warranted. See In re GMC Delco Reny, 7 E.A. D. 136, 141 &
n.14 (EAB 1997) (stating that petitioner has burden of raising its
claimbefore the Board in “clear and specific terns”) (citing In re
Envt’| Waste Control, Inc., 5 E.A D. 264, 269 (EAB 1994)).
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MDEQ di d rai se comments on the Region’s proposed permt
setting forth MDEQ s position that the Region |acked
permtting authority over the Township facility. See Ex. U,
1M N, O see also Ex. T, T 10, 16, 17. The Region, however,
then provided a detailed response to MDEQ s comments. See id.
On appeal, MDEQ does not explain why the Region’s response to
coments was erroneous. It is well established that “in order
to establish that review of a permt is warranted, 8§ 124.19(a)
requires a petitioner to both state the objections to the
permt that are being raised for review, and to explain why
t he Region’s previous response to those objections * * * js
clearly erroneous or otherwi se warrants review.” Puerto Rico
Elec., 6 E.A.D. at 255 (enphasis added). Such an explanation
is essential to a neaningful evaluation of whether the
permtting authority, in considering the body of informtion
before it -- including the response to coments -- was clearly
erroneous in rendering its decision. G ven that MDEQ s
Petition is inadequate in this regard, we decline review of

this issue.
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D. Notification to the Sagi naw Chi ppewa Tri be

The Townshi p objects to the inclusion, in the final
permt, of conditions that require it to provide courtesy
copies to the Tribe of various reports and notices that it is
required to provide to EPA.® The Township asserts that these
conditions exceed the scope of EPA's authority, and are

therefore unlawful .” See Township’ s Petition at 4.

®As an initial matter, we note that in accordance with 40
C.F.R 8 124.17(a)(1) the Region issued a Response to Conments
document with the final permt. See Ex. U The opening paragraph of
t he Region’s Response states, “The foll ow ng changes have been nade
to the permt to require the permttee to provide notification to the
Sagi naw Chi ppewa Tribe for various circunstances. These changes were
requested by the Tribe and agreed to by the permttee.” 1d.
(enmphasis added). Neither party in this matter addresses the
significance of this statement. Although the record does contain a
copy of the Tribe’'s comments on the draft pernmt requesting
notification under various permt provisions, see MDEQ s Petition,
Exhibit H at 4, without further evidence in the record of agreenent
by the permttee (The Township) to the notification provisions at
issue in this matter, we are unable to discern the basis for the
Regi on’ s st atenent.

"The contested permt provisions are Part |, Section C.2
(Reporting), Part |, Section C.5 (information regardi ng nondonestic
users), Part Il, Section B.3.c(1) (anticipated bypass), Part II,
Section D.1 (change in discharge), Part Il, Section D.2 (anticipated
nonconpl i ance), Part 11, Section D.3.a (transfer of ownership or
control), Part |11, Section D.7 (conpliance schedules), Part 11,
Section D.8 (twenty-four hour reporting), Part Il, Section D.9 (other
nonconpl i ance), Part 11, Section D.10 (changes in discharge of toxic
substances), and Part 111, Section A 4 (planned sewage sl udge

di sposal ).
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The Townshi p states:

[ NJeither the Clean Water Act or the regulations

aut horize EPA to require subm ssion of required
reports and notices to any entity other than EPA as
the “permt issuing authority” or to any person

ot her than the EPA Regional Director. 40 C.F.R

122. 41 governs NPDES permt conditions and reporting
requi renents. That section expressly provides that
the permttee shall give notice and provide reports
“to the Director.”

ld. at 3-4.°8

The Regi on responds that CWA 88 308(a) and 402(a) provide
the Adm nistrator with broad powers with respect to reporting
and information sharing. See Response to the Township’'s
Petition at 4-5. Clean Water Act 8§ 402(a)(2) requires the
Adm ni strator to prescribe conditions for NPDES permts to

assure conpliance with the requirenments of the CWA, *“incl uding

8The Townshi p does not assert that the issues it raises
regarding the permt provisions that direct it to provide courtesy
copies of reports to the Tribe were in fact raised during the public
comment period. As noted by the Region, however, each of the final
notification permt conditions objected to by the Township were added
to the final permt after the public notice and coment period. The
Township is, therefore, entitled to challenge themin accordance with
40 CF. R 8§ 124.19(a). See In re Chem cal Waste Mgnt. of Indiana,
Inc., 6 E.A. D. 144, 159 (EAB 1995) (“To preserve an issue for appeal
* * * petitioner nust denonstrate that it could not have raised the
i ssue [during the comrent period] because the issue was not
reasonably ascertainable.”); see also In re Masonite Corp., 5 E.A D
551, 559 n.9 (EAB 1994).
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conditions on data and information collection, reporting, and
ot her such requirenents as he deens appropriate.” 33 U S.C. 8§
1342(a)(2). Section 308 is referenced in 8 402. Section 308
further describes the reporting and recordkeeping requirenments
under the Act. It requires the Adm nistrator “[w] henever
required to carry out the objective of [the CWA]” to “require
t he owner or operator of any point source to (i) establish and
mai ntain such records, (ii) make such reports * * * and (v)
provi de such other information as he may reasonably require.”

33 U.S.C. § 1318(a)(4)(A).

The Region further asserts that “it is appropriate, and
within the discretion of the Region, to share information with
the Tribe as a governnment which has an interest in activities
which may effect the Reservation environment.”® See Response
to the Township’s Petition at 6. In addition, the Region
states that such information sharing is consistent with the
EPA's 1984 Indian Policy, as well as overall federal policy.

See id. at 6-7.

While the Township stated that nothing in its Petition should
be construed as an adm ssion that its facility is |ocated in Indian
Country, see Township’s Petition at 2, n.1, since it did not
chal l enge that finding on appeal, we will assune for purposes of the
appeal that the facility is, as the Region found, on the Isabella
Reservati on.
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The Townshi p has not objected to the requirenent that it
submt to EPA the information and reports required under the
permt provisions it contests. Nor does it appear that the
Townshi p objects to the Tribe receiving the information in the
notices and reports. See Township's Petition at 4, n.5. The
Township is, however, objecting to having the “burden” of

providing that information to the Tribe. See id.

The NPDES permtting regul ati ons contain several
provi sions that inplement CWA 88 308 and 402. Mbst
significantly, 40 C.F. R 8§ 122.41 contains reporting
requi renments that are required to be included in all NPDES
permts. In addition to the conditions required in al
permts under 40 C.F. R 8§ 122.41, 40 C.F.R 8 122.43(a) states
that “the Director shall establish conditions, as required on
a case-by-case basis, to provide for and assure conpliance
with all applicable requirenents of CWA and regul ations.”
This includes conditions under 40 C.F. R 8§ 122.48. Section
122. 48 states the requirenents for recordkeepi ng and reporting
monitoring results. It provides, “All permts shall specify:

* * * (c) Applicable reporting requirenents based upon the
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i mpact of the regulated activity and as specified in §

122.44. 710

It is clear fromthe | anguage of CWA 88 308 and 402(a)(2)
and 40 C.F.R 8§ 122.48 that the Adm nistrator has broad
di scretion to establish the reporting requirenments in NPDES
permts. The requirenments contained in the permt to provide
copi es of various notifications to the Tribe are not expressly
rejected by the Act or its inplenmenting regulations. W do
not believe it is dispositive that for sonme of the provisions
chal | enged by the Township, the regul ations require subm ssion
to “the Director” without nentioning the possibility of
courtesy copies. See United States v. Hartz Constr. Co.,

2000 W 1220919, at *4-5 (N.D. Ill. Aug. 17, 2000) (rejecting

VSection 122.44 sets forth a lengthy list of requirements that
provi de the basis for conditions that, when applicable, nust be
included in an NPDES permt.

“The follow ng regul atory provisions specify that notice shall
be given to the Director: 40 C.F.R 8§ 122.41(1)(1) (planned changes);
40 CF. R 8§ 122.41(1)(2) (anticipated nonconpliance) and 40 C.F. R §
122.41(1)(3) (transfers). These other regulatory provisions do not
specify to whomthe report shall be given: 40 C.F. R § 122.41(1)(4)
(monitoring reports); 40 C.F. R 8 122.41(1)(5) (conpliance
schedules); 40 CF.R 8 122.41(1)(6) (24-hour reporting); 40 CF.R 8
122.41(1)(7) (other nonconpliance) and 40 C.F. R § 122.41(1)(8)
(other information).
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a challenge to a request for delineation of a site and hol di ng
that “[t]he court discerns no reasonable basis * * * for
limting the EPA's discretion to requesting only that
information that is expressly called for by regulation, rather
then sinply maki ng reasonabl e requests, as the statute itself
provides.”). The question, rather, is whether the Region has
stated a reasonable basis for the reporting conditions that is
consistent with the regul ations and the stated objectives of
the Act. See id. at *5 (stating that “EPA is given discretion
to request information from [owners or operators of point
sources] that is reasonably required to carry out the purposes

of the Act”).

The Region states that the requirenment to provide
courtesy copies of the reports to the Tribe is supported by
t he governnment-to-government relationship that exists between
the United States government and Indian Tribes. See Response
to the Township’s Petition at 6. The Regi on argues that
al though the Tribe is not presently authorized to carry out
t he NPDES programwi thin the borders of the Reservation, it
has the right to seek such authorization if it desires. See
id.; see also 33 U.S.C. § 1377(e). The Region further asserts

that the information to be submtted by the Township would be
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relevant to the Tribe for the purpose of nmonitoring “the
conduct of the NPDES programw thin its reservation” and for
pur poses related to the protection of the environment of the
Reservation as well as the health and welfare of tri bal
menbers that live there. See Response to the Township’'s
Petition at 6-7. Finally, the Region states that providing
information under the permt to the Tribe is consistent with
EPA policy that provides for the consideration of Tribal
concerns and interests anytime EPA s decisions or actions nay

affect Indian Country. See id. at 7.

In Iight of the governnmental status of the Tribe and its
legitimate interests in the health and welfare of the tri bal
peopl e and | and affected by the discharge fromthe Township’'s
wast ewater treatnent facility, and in nonitoring the conduct
of the NPDES programwi thin the Reservation, we find that
notification to the Tribe is within the scope of regul ations
as a reporting requirenment “based upon the inpact of the
regul ated activity.” 40 CF.R 8 122.48(c). \ere, as here,
t he di scharge authorized by a permt nay have an inpact on
tribal people and land, it is not unreasonable to require
courtesy copies of reports to be sent to the tribal

gover nnent .
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Bal anced against these legitimte interests is the
Townshi p’s statenment that the permt’s notification provisions
are unduly burdensone. See Petition at 7, n.5. Aside from
maki ng this general statenent, the Township fails to
denonstrate how the notification requirenents in the pernit
are unduly burdensone. As noted by the Region, these reports
are already required to be submtted to EPA, and certain of
the reports will also be provided to MDEQ  See Response to
the Township's Petition at 7, n.7; see also In re M dwest
Steel Div., Nat’'|l Steel Corp., 3 E.A. D. 835, 838 & n.6 (Admr
1992) (finding that permttee failed to provide support for
its assertion that the reporting requirenents in its permt
wer e unduly burdensone where Regi on mai ntained that such
reports were required by the State). Based on the record
before it, the Board does not believe that the permt’s
reporting requirenments of making an additional copy of the
subj ect reports and sending it to the Tribe place an undue

burden on the Townshi p.

The Townshi p has not shown that the Region made a cl ear
error of fact or |law or abused its discretion by requiring the
Township to provide copies of reports to the Tribe.

Accordingly, review of this issue is denied.
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E. Ref erences to Tribal Law in the Permt

The Township al so rai ses an objection to the inclusion of
a reference to “tribal law’ in Part Il, Section A 8 of the
permt.'? See Township’'s Petition at 6. The Township asserts
t hat al though EPA is authorized to treat Indian tribes as
states for “specified linmted purposes,” those purposes do not

i nclude 8 510 of the Clean Water Act, 33 U. S.C. § 1370.1 |d.

2Section A8, titled “State/ Tribal Laws,” states, “Nothing in
this permt shall be construed to preclude the institution of any
| egal action or relieve the permttee fromany responsibilities,
liabilities, or penalties established pursuant to any applicable
State/ Tribal |aw or regul ati on under authority preserved by Section
510 of the Act.” Ex. V.

13Cl ean Water Act § 510 provides:

Except as expressly provided in this chapter, nothing in
this chapter shall (1) preclude or deny the right of any
State or political subdivision thereof or interstate
agency to adopt or enforce (A) any standard or limtation
respecting discharges of pollutants, or (B) any

requi renment respecting control or abatenent of pollution;
except that if an effluent limtation, or other
limtation, effluent standard, prohibition, pretreatnment
standard, or standard of performance is in effect under
this chapter, such State or political subdivision or
interstate agency may not adopt or enforce any effl uent
limtation, or other limtation, effluent standard,

prohi bition, pretreatnment standard, or standard of
performance which is |l ess stringent than the effl uent
[imtation, or other limtation, effluent standard,

prohi bition, pretreatnment standard, or standard of
performance under this chapter; or (2) be construed as
inpairing or in any manner affecting any right or
jurisdiction of the States with respect to the
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The Regi on responds by asserting that it is appropriate
for the savings provision in the permit to refer to both state
and tribal law. See Response to the Township’s Petition at 7.
The Region cites City of Al buerque v. Browner, 97 F.3d 415
(10t Cir. 1996), for the proposition that, contrary to the
Townshi p’s position, 8§ 510 preserves the inherent authority of

I ndi an tri bes. See id. at 8.

We begin our consideration of this issue by noting that
Section A.8 was included in the draft permit in a form
identical to that in the final permt. Conpare Ex. P with

Ex. V. Therefore, we nust first determ ne whether it is

waters * * * of such States.
33 U S.C. §8 1370.

“The Region states, “The Township did not conmment on the draft
permt. However, each of the conditions objected to by the Township
were added to the final permt after the public hearing, hence the
Township is entitled to petition the Board with respect to the
changes.” Response to the Township’s Petition at 2, n.2. VWile this
statenment is accurate with respect to the provisions of the permt
that provide for notification to the Tribe, it incorrectly applies to
Section A .8 of the permt, the savings provision that addresses state
and tribal law. This provision was, in fact, included in the draft
permt. See Ex. P.
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appropriate for the Board to review this claimconsistent with

the requirenents of 40 C.F. R § 124.19(a).

As stated in Part 11, Subsection A of this Order, to
preserve an issue for review, a petitioner bears the burden of
denonstrating in his petition that “any issues being raised
were raised during the public comment period (including any
public hearing) to the extent required by these regulations.”
40 C.F.R. 8 124.19(a). See In re Maui Elec. Co., PSD Appeal
No. 98-2, slip op. at 9 (EAB, Sept. 10, 1998), 8 EEA.D. _ ; In
re Essex County (N.J.) Res. Recovery Facility, 5 E. A D. 218,

223-24 (EAB 1994).

The Township has failed to denponstrate that the issue it
now rai ses regarding Section A .8, was in fact raised during
the public comment period. Qur review of the record finds no
indication that this issue was raised, and yet it was
reasonably ascertainable. Therefore, review of this issue is

deni ed. 15

B“Even if this issue had been properly preserved for review, it
is far fromclear that, in including the reference to Tribes in
Section A.8 in the permt, the Region made a clear error of fact or
| aw or abused its discretion. Notw thstanding that Indian tribes are
not expressly included in CWA 8§ 510, the Tenth Circuit Court of
Appeal s has held that CWA 8 510 shall not be viewed as constraining
tribes’ sovereign authority. See City of Al buquerque v. Browner, 97
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[11. CONCLUSI ON

For the foregoing reasons, we deny review of both MDEQ s

Petition and the Township’'s Petition in their entirety.

So ordered.

ENVI RONMENTAL APPEALS BOARD

By: /sl
Edward E. Reich
Envi ronment al Appeal s Judge

Dat ed: 01/23/2001

F.3d 415, 423 (10" Cir. 1996). |In City of Al buquerque, the Tenth
Circuit stated that “Indian tribes have residual sovereign powers

t hat al ready guarantee the powers enunerated in 8 [510], absent an
express statutory elimnation of those powers.” |d. at 423 (enphasis
added) (citing United States v. Wheeler, 435 U S. 313, 323 (1978)).
See al so Montana v. EPA, 137 F.3d 1135, 1141 (9" Cir. 1998).

Section A .8 of the permt would thus appear to reflect the authority
enjoyed by the Tri be.
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