BEFORE THE ENVI RONVENTAL APPEALS BQOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C.

In re:

Arizona Muinici pal Storm
Water NPDES Permts for Gty
of Tucson, Pima County, Gty
of Phoenix, Gty of Mesa,
and City of Tenpe

NPDES Appeal No. 97-3

Permt Nos. AZS000001,
AZS000002, AZS000003,
AZS000004, and AZS000005
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ORDER DENYI NG MOTI ON FOR RECONSI DERATI ON

On June 3, 1998, the Defenders of Wldlife and the Sierra
Club ("petitioners"”) filed a request for reconsideration of the
Envi ronment al Appeal s Board’s May 21, 1998 Order Denyi ng Review
in the above-captioned matter. Mdtion to Reconsider O der
Denying Review ("Mtion to Reconsider"). Petitioners contend
that reconsideration is warranted because the Board erred by: 1)
concluding that a Regional permtting authority may hold
informational neetings with a permttee during the coment
period; 2) concluding that the permts wll ensure conpliance
wth State water quality standards absent nuneric effluent
[imtations and whole effluent toxicity limts; and 3) failing to

require that the permt be revised to include whol e effl uent
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toxicity testing. For the reasons stated bel ow the notion for
reconsi deration is denied.

Under 40 CF. R 8 124.91(i), notions for reconsideration
"must set forth the matters clained to have been erroneously
deci ded and the nature of the alleged errors.” Reconsideration
Is generally reserved for cases in which the Board is shown to
have nade a denonstrable error, such as a m stake of |aw or fact.
See In re Gary Devel opnent Co, RCRA (3008) Appeal No. 96-2, at 2
(EAB, Sept. 18, 1996) (Order Denying Mtion for reconsideration);
In re Mayaguez Regi onal Sewage Treatnment Plant, NPDES Appeal No.
92-23, at 2 (EAB, Dec. 17, 1993) (Order Denying Reconsideration
and Stay Pendi ng Reconsideration or Appeal). The filing of a
notion for reconsideration "should not be regarded as an
opportunity to reargue the case in a nore convincing fashion. It
shoul d only be used to bring to the attention of [the Board]
clearly erroneous factual or legal conclusions.”™ In re Southern
Ti mber Products, Inc., 3 E.A D. 880, 889 (JO 1992). A party’s
failure to present its strongest case in the first instance does
not entitle it to a second chance in the formof a notion to
reconsi der. See Publishers Resource, Inc. v. Wl ker-Davis
Publications, Inc., 762 F.2d 557, 561 (7th G r. 1985) ("Mbtions
for reconsideration serve a limted function: to correct manifest
errors of law or fact or to present newy di scovered evi dence.
Such notions cannot in any case be enployed as a vehicle to

i ntroduce new evidence that could have been adduced during the
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pendency of the [original] notion. * * * Nor should a notion for
reconsi deration serve as the occasion to tender new | egal
theories for the first tine.") (citation omtted). Upon review
of the notion for reconsideration and the Region’s response, we
conclude that the notion largely consists of argunents or
I nformation rai sed by petitioners to the Board for the first
time. These argunents will not be considered. As to issues
raised in the original petition for review, petitioners have
failed to denonstrate that reconsideration of the Order Denying
Revi ew i s warrant ed.

First, with regard to petitioners’ assertion that Region I X
i mproperly net with the permttees during the public conment
period, petitioners reiterate their assertion that such a neeting
was i nproper. Petitioners also raise new argunents, not raised
in their petition. |In particular, petitioners assert that the
applicable regulations require that any neetings with a permttee
be transcribed or recorded and nade available to the public and
that the failure to do so constitutes a violation of due process.
Motion to Reconsider at 1-2. Petitioners further state that the
notes of the neeting between the permttees and Region | X were
"uninformative and | argely inconprehensible.” I1d. at 2.
However, because these argunents were not raised in the petition
for review, they are not appropriate for consideration here. See

In re Gary Devel opnent, supra, at 3-4 (a petitioner is precluded
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fromraising new argunents or presenting new evidence in a notion
for reconsideration).

As the Board stated in the Order Denying Review, nothing in
t he regul ati ons governing the issuance of an NPDES permt
prohibits the Regional permtting authority fromneeting with a
permttee during the public comment period. Further, notes from
the neeting (including an agenda) were included in the
adm nistrative record and any changes nade to the permt after
the close of the coment period were fully explained in the
Regi on’ s response to conments.® Finally, as the Board stated,
the applicable regulatory prohibition on ex parte conmunications
applies only after the granting of an evidentiary hearing. 40
CF.R 8§ 124.78(d). As no hearing was granted in this case, the
prohi bition is inapplicable.

On the issue of whether the permts assure conpliance with
State water quality standards, petitioners fail to convince us
that our rejection of petitioners’ assertion that the permt nust
be revised to include nuneric effluent limtations is erroneous.
As stated in the Order Denying Review, the Agency has determ ned
that where, as it expressly found here, nuneric effluent

limtations prove infeasible, permts may include best nanagenent

'We note that although the notes are not entirely clear,
they do not, contrary to petitioners’ suggestion, indicate that
any substantive agreenent or decision was reached "behind cl osed
doors.” Rather, as far as we can determne fromthe record, the
notes appear to support the Region’s assertion that the neeting
was i nformational in nature.
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practices. The notion for reconsideration with regard to this
| ssue consists |argely of new argunents not raised in the
original petition. |In particular, petitioners argue that storm
wat er di scharges governed by the permits violate Arizona’s water
quality standards for heavy netals and toxicity. Mdtion to
Reconsider at 4. In support of this assertion, petitioners
st ate:

According to EPA, stormwater discharges in Phoenix on

occasion violate state water quality standards for

heavy netals such as copper, |lead and zinc. Phoenix

di scharges al so show "frequent exceedences" of water

gquality standards for fecal coliform Violations of

standards for DDE are shown in storm water discharge
data from Mesa.

* * * * * * *

According to EPA's own subm ssions to this Board, test

results of storm water discharges in Maricopa County

(whi ch enconpasses Phoeni x, Tenpe, and Mesa) showed

that 50% of the first flush sanples were toxic to test

organisns * * * and 25% of the conposite sanpl es.
Id. at 4 (citations omtted). Petitioners further state that
"EPA's assertion that it |acks adequate information to set
nuneric or WET limts is specious.” 1d. at 6. However, as these
argunments were not raised in the original petition, they will not
be considered here. See In re Gary Devel opnent, supra.

Finally, petitioners assert that the Board erred in failing
to require that the permts be revised to include a whole
effluent toxicity testing requirenent. Review was deni ed because

petitioners failed to state why the Region’s response to comments

on this sane issue was erroneous or deficient in any respect.
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The Mdtion to Reconsideration does not dispute the Board’s
rationale for denying review on this issue. That is, petitioners
do not contend that the original petition did anything nore than
restate petitioners’ comrents on the draft permt wthout
expl ai ni ng why the Region’ s response to comrents was erroneous.?

Accordingly, for the above-stated reasons, Petitioners’
nmotion for reconsideration of the Board's May 21, 1998 O der

Denyi ng Review i s denied.?

’Petitioners have also raised additional argunments not
raised in the original petition. |In particular, petitioners
state that EPA has "conced[ed] that its national draft policy
recommends that toxicity nonitoring be required for storm
water[,]" and that such testing "is an ’'inportant’ aspect of the
Agency’s toxics control program™ NMotion to Reconsider at 7.
Petitioners also argue that EPA's InterimPermtting Approach
recommends that stormwater permts include WET testing
requirenents. 1d. at 8. In its response to the Mdtion to
Reconsi der, the Region disputes the inferences petitioners draw
fromthe cited docunents. EPA Region I X s Response to Mdtion for
Reconsi deration at 9-10 (arguing that the docunents cited by
petitioners are not relevant and would not require WET testing in
these permts). As previously stated, a notion for
reconsi deration should not be regarded as an opportunity to raise
additional argunents or to reargue the case in a nore convincing
fashion. Because petitioners’ argunents in this regard were not
raised in the original petition for review, we do not consider
t hem here.

]n its Order Denying Review, the Board disnissed three
issues raised in the original petition because these issues were
not ripe for review. W reached this conclusion because the
Regi on had wi thdrawn the portions of the permts of concern to
petitioners and has issued nodified permts. As the Board
stated, Petitioners will now have the opportunity to seek
admnistrative review of the reissued provisions. Petitioners
request that the Board reconsider its dism ssal on one of these
i ssues (whether the storm water managenent prograns incorporated
into the permts fail to quantify the pollution reductions
estimated to occur as a result of the pollution control neasures

(conti nued. . .)



So ordered.

Dat ed: 8/17/98 ENVI RONVENTAL APPEALS BOARD

By: /sl
Kathie A Stein
Envi ronnment al Appeal s Judge

3. ..continued)
required by the permts). According to petitioners:

In the nodifications, EPA has included a requirenent
that each permttee submt a quantification of the

pol lution reductions estimated to occur as a result of
the stormwater prograns in the permts. However, EPA
has not provided for any action in response to such
esti mat es.

Motion to Reconsider at 9-10. Petitioners have expressed concern
that "the Agency will claimthat petitioners cannot argue for
denial or further anmendnent of the permts as part of an appeal

of the nodifications, but rather had to do so in this
proceeding.” 1d. at 10. As the Board stated in its O der
Denyi ng Revi ew, however, petitioners will be able to seek

adm nistrative review of the reissued permt provisions. This

i ncludes an evidentiary hearing request as well as an appeal to
the Environnental Appeals Board. 1In fact, petitioners have filed
a petition for review fromthe nodified permt and that petition
is currently pending before the Board. Petitioners’ concerns are
t her ef ore unwarr ant ed.
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