BEFORE THE ENVI RONMVENTAL APPEALS BOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTQN, D.C

In re:

Wl lianms Pipe Line Conpany

and L&C Services, Inc. CAA Appeal No. 97-3

Docket No. VII-93-CAA-112

N N N N N N N N N

ORDER DENYI NG MOTI ON FOR RECONSI DERATI ON

On February 10, 1997, Conplainant, U S. EPA Region VII,
filed what it styled a "Notice of Appeal” froman Initial
Deci sion dism ssing the Region’s conplaint in the above-capti oned
matter. The Notice was conmbined with a Mdtion For Extension of
Time requesting an additional 30 days to file a brief in support
of the appeal. Absent the requested extension, the Region’s
appel l ate brief was due on February 20, 1997. On February 14,
1997, the Board sua sponte extended the tine for the Region to
submt its appellate brief by seven days to allow the Board
sufficient tinme to consider the extension request and any
opposition thereto.' This extension was explicitly conditioned
on the Region’s subm ssion by no | ater than February 20, 1997, of
a revised notice of appeal specifying the issues raised for

review by the Board.

'On February 19, 1997, Respondent, L&C Services, Inc.
("L&C'), filed a response opposing the Region’s request for an
extension of tinme. Qpposition to Mdtion for Extension of Tine
and Request to Strike Notice of Appeal ("L&C Opposition").
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The Board did not receive the Region’s revised notice until
February 26, 1997, six days late. The notice indicates that it
was sent by certified mail on February 18, 1997. By order dated
February 27, 1997, the Board di sm ssed the Region’s notice of
appeal in the above-captioned matter with prejudice as untinely.
See Order Dismssing Appeal. By notion dated February 27, 1997,
the Regi on requests that the Board reconsider its order
di sm ssing the appeal. Mdtion for Reconsideration of O der
Di sm ssing Appeal ("Motion").

The Region states that its revised notice of appeal "was
timely filed in accordance with the Consol i dated Rul es of
Practice, 40 CF. R Part 22, the provisions governing this
procedure.” Modtion at 1 (enphasis in original). |In support of
this assertion, the Region cites to 40 C F. R 88 22.05(b)(2)
(Service of docunents other than conplaint, rulings, orders, and
deci sions) and 22.07(c) (Service by mail). Section 22.05(b)(2)
states, in part:

Al'l docunents other than the conplaint, rulings,

orders, and decisions, nay be served personally or by

certified or first class mail.
Section 22.07(c) states, in part:

Service of the conplaint is conplete when the return

receipt is signed. Service of all other pleadings and

docunents is conpl ete upon nailing.
The Regi on concl udes that because its revised notice of appeal

was served before the applicable deadline, it was tinmely filed

with the Board. W disagree.
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The reqgul ations clearly distinguish between the service and
the filing of a docunent. Conpare 40 CF.R 8§ 22.05(a) (Filing
of pleadi ngs and docunents) with 40 CF. R § 22.05(b) (Service of
pl eadi ngs and docunents). Indeed, this distinction is nade clear
In section 22.07(c), the very section relied on by the Region in
support of its Mdtion. This section states, in part:

Where a pl eading or docunent is served by mail, five

(5) days shall be added to the tine allowed by these

rules for the filing of a responsive pleading or

docunent .

40 CF.R 8 22.07(c) (enphasis added). Thus, the Region's
reliance on Section 22.07(c) is msplaced.

Under 40 C.F.R. 8 22.30 a notice of appeal and an
acconpanyi ng appellate brief nust be filed with the Board within
20-days after service of the initial decision. It is well
settled that in determ ning whether a docunent has been tinely
filed, the Board | ooks to the date the docunent was received, not
the date of mailing. See In re Qutboard Marine Corp., CERCLA
Penalty Appeal No. 95-1, slip op. at 3 (EAB, Cct. 11, 1995), 6
EEAD _ (in order to be considered tinely filed a notice of
appeal mnust be received by the Board within the deadline set
forth in 40 CF.R 8§ 22.30(a)); In re Production Plated Plastics,
Inc., 5 EA D 101, 103 n.2 (EAB, 1994) (It is well established
that for purposes of determning the tineliness of an appeal the

Agency | ooks to the date the appeal is received; "There is

not hing in section 22.30(a) to suggest that serving a docunment by
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mail on the Board is equivalent to filing the docunent with the
Board."); see also In re Federal -Hoffman, Inc., 3 EEA D 12, 13
(CJO 1989) (appeal nust be filed with the Headquarters hearing
clerk within twenty days of service of the initial decision).
Because the Region’s revised notice of appeal was not received by
the February 20, 1997 deadline, we reject the Region’s assertion
that this docunent was "tinely filed." Accordingly, the Region' s
nmotion for reconsideration is denied.

So order ed.

Dat ed: 2/28/97 ENVI RONVENTAL APPEALS BQARD

By: /sl
Edward E. Reich
Envi ronment al Appeal s Judge




CERTI FI CATE OF SERVI CE

| hereby certify that copies of the forgoing O der Denying
Motion for Reconsideration in the matter of WIIlians Pipe Line
Conpany and L&C Services, Inc., CAA Appeal No. 97-3, were sent to
the foll owi ng persons in the manner indicated:

Certified Mail
Ret urn Recei pt Requested
and Facsim | e:
Henry F. Ronpage
Seni or Assi stant Regi onal Counsel
U.S. EPA Region VII
726 M nnesota Avenue
Kansas Cty, Kansas 66101
Fax # (913) 551-7925

D.K. Wight, Jr.

H ntz and Wi ght

Two Uni on Squar e

601 Union Street, Suite 3930
Seattl e, Washi ngton 98101
Fax # (206) 587-0823

Dat ed: 2/28/97 /s/
MIldred T. Johnson
Secretary




